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No. 2005AP423
(L.C. No. 2003CV10418)

STATE OF W SCONSI N ) I N SUPREME COURT
Karl McNeil,
Plaintiff-Appellant, FI LED
V. MAY 18, 2007
Brandon Hansen and Maryl and Casual ty Conpany, David R Schanker

Clerk of Supreme Court

Def endant s- Respondent s.

APPEAL from a judgnment of the Circuit Court for MIwaukee
County, M Joseph Donal d, Judge. Affirnmed.

11 PATI ENCE DRAKE ROGGENSACK, J. This case conmes to us
on certification from the court of appeals. The circuit court
concluded that Brandon Hansen's (Hansen) action of reaching
through an autonpbile's w ndow and attenpting to start the
vehicle by turning the key did not constitute "operation of a
notor vehicle" as that term is used in an exception to the
excl usive renedy provision of the Wrker's Conpensation Act (the

Act) . Ws. Stat. § 102.03(2) (2003-04).1 As a result, the

L All subsequent references to the Wsconsin Statutes are to
t he 2003-04 version unless otherw se indicat ed.
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circuit court concluded that the suit was barred by § 102.03(2),
and it granted the defendants' notion for summary |udgment,
dism ssing Karl MNeil's (McNeil's) conplaint.

12 We conclude that when the action under consideration
is undertaken to service or repair a vehicle, and the condition
of the vehicle is such that it could not then be driven on a
public roadway, the action does not constitute "operation of a
nmotor vehicle" wthin the neaning of Ws. Stat. § 102.03(2).
The action at issue here was attenpting to start the vehicle
when it was connected to a machine to flush the radiator. This
action was undertaken to service the vehicle while it could not
be driven on a public roadway. Therefore, it does not
constitute the "operation of a notor vehicle" as that termis
used in 8§ 102.03(2). Accordingly, we affirmthe circuit court's
summary judgnent dism ssing McNeil's clains.

| . BACKGROUND

13 On April 12, 2003, MNeil and Hansen were working at
Fast Track Q1 Change, performing a radiator flush on a
custoner's Jeep Wangler. McNei |, Hansen's supervisor, hooked
the Jeep up to a machine that flushes the radiator. The Jeep's
engine had to be started in order for the machine to function
so MNeil asked Hansen to start the Jeep's engine while he
remained in front of the Jeep to determ ne whether the hoses
being used to flush the radiator were | eaking. Hansen, while
standing outside of the Jeep, leaned in through an open w ndow

and turned the ignition swtch. The Jeep had a nmanua
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transm ssion and upon ignition it lurched forward and struck and

injured McNeil.
14 McNeil sued Hansen. Maryl and Casualty Conpany was
also naned as a defendant. It paid worker's conpensation

benefits to McNeil as a result of the accident, and therefore
it has subrogation rights wth regard to MNeil's clam
pursuant to Ws. Stat. § 102.29.2 Hansen and Maryland Casualty
Conpany noved for summary judgnent of dismssal based on Ws.
Stat. § 102.03(2), which provides that the Act is generally the
exclusive renedy against enployers and coenployees for |ob-
related injuries. The circuit court granted summary judgnent,
after concluding that Hansen's action did not constitute
"operation of a notor vehicle" as the term is used in the
exception to the exclusive renedy provision in 8§ 102.03(2).
The court <concluded that the Act required a "very narrow
approach” when defining "operation of a notor vehicle" because
the exceptions to the Act's coenployee imunity provisions are
to be narrow y construed.

15 McNeil appealed the circuit court's decision and the

court of appeals certified the case due to the conflict between

2 The Conplaint alleges Maryland Casualty Conpany paid
McNeil worker's conpensation benefits, and the Answer admts
that allegation. W also note that the record contains a letter
from Susan L. Banahasky of Miryland Casualty Conpany stating
"Zurich I nsurance Conpany"” nmade paynents to McNeil for worker's
conpensati on benefits. W have not attenpted to reconcile these
two statenents, but have relied on the factual assertion and
adm ssion in the pleadings that Miryland Casualty was the
wor ker' s conpensation carrier.
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(1) its conclusion that the facts could conme within existing
definitions of "operation of a notor vehicle" in other statutes,
and (2) its conclusion that the Act generally provides the
exclusive remedy for work-related injuries. W granted
certification.
[1. DI SCUSSI ON

A Standard of Review

16 We review a grant of summary judgnent independently,
applying the sane nethodology as the circuit court. AKG Real

Estate, LLC v. Kosterman, 2006 W 106, 914, 296 Ws. 2d 1, 717

N.W2d 835 (citing ONeill v. Reener, 2003 W 13, 98, 259

Ws. 2d 544, 657 N.W2d 403); Geen Spring Farnms v. Kersten, 136

Ws. 2d 304, 401 N.W2d 816 (1987).

17 To determ ne whether sunmmary judgnent is appropriate
in the case before us, we interpret Ws. Stat. 8§ 102.03(2). The
interpretation and application of a statute to an undi sputed set
of facts are questions of law that we review independently.

Rocker v. USAA Cas. Ins. Co., 2006 W 26, 923, 289 Ws. 2d 294,

711 N.W2d 634; State v. Sostre, 198 Ws. 2d 409, 414, 542

N.W2d 774 (1996) (citing Ynocencio v. Fesko, 114 Ws. 2d 391,

396, 338 N.W2d 461 (1983)).
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B. Qperation of a Mdtor Vehicle

18 In general, an enployee's exclusive renedy for a job-
related injury is wunder the Act. Ws. Stat. § 102.03(2).
However, there are three limted exceptions in that statute that
all ow an enployee to bring an action against a coenployee. 1d.

Section 102.03(2) provides:

Were such conditions exist the right to the
recovery of conpensation under this chapter shall be
the exclusive renedy against the enployer, any other
enpl oyee of the sane enployer and the worker's
conpensation insurance carrier. This section does not
l[imt the right of an enployee to bring action against
any coenpl oyee for an assault intended to cause bodily
harm or against a coenployee for negligent operation
of a nmotor vehicle not owned or Ileased by the
enpl oyer, or against a coenpl oyee of the sane enpl oyer
to the extent that there would be liability of a
governnmental unit to pay judgnments against enployees
under a collective bargaining agreenent or a |oca
or di nance.

Id. In this case, we nust decide whether Hansen's action of
reaching through the vehicle's w ndow during service of that
vehicle and turning the ignition switch while the vehicle could
not be driven on a public roadway falls wthin the term

"operation of a notor vehicle" under the second exception in

§ 102.03(2).

19 "[S]tatutory interpretation 'begins with the |anguage
of the statute. If the nmeaning of the statute is plain, we
ordinarily stop the inquiry."" State ex rel. Kalal v. Grcuit

Court for Dane County, 2004 W 58, 945, 271 Ws. 2d 633, 681

N. W2d 110 (quoting Seider v. O Connell, 2000 W 76, 236 Ws. 2d

211, 232, 612 N.W2d 659). The context in which the operative
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| anguage appears is inportant. Therefore, the |anguage should
be "interpreted in the context in which it is wused; not in
isolation but as part of a whole." Id., 746. |If the statutory

| anguage 1is wunanbi guous, extrinsic sources of interpretation

generally are not consulted. 1d. A statute is anbiguous "if it
is capable of being understood by reasonably well-infornmed
persons in two or nore senses.” Id., 9147. If a statute is

anbi guous, a court nmay turn to external sources, such as
| egislative history, to assist its interpretation. [d., 948.

110 A general rule of statutory construction is that
exceptions within a statute "should be strictly, and reasonably,

construed and extend only as far as their |anguage fairly

warrants. " 82 C J.S. Statutes § 371 (2006). If a statute is
liberally construed, "it follows that the exceptions nust be
narromy construed." MIler v. VWausau Underwiters Ins. Co.,

2003 W App 58, 118, 260 Ws. 2d 581, 659 N WwW2d 494
(interpreting exceptions to the recreational immunity statute,
Ws. Stat. 8§ 895.52, narrowy because the statute is liberally
construed in favor of property owners).

11 The term "operation of a notor vehicle" is not defined
in the Act. The word "operation” may have different neanings,
depending on the context in which it 1is wused. Hake .
Zimerlee, 178 Ws. 2d 417, 421, 504 N.W2d 411 (C. App. 1993)

(citing Lukaszewicz v. Concrete Research, Inc., 43 Ws. 2d 335,

342, 168 N.W2d 581 (1969)). For exanple, depending on the
context, "operation" could require actually driving a vehicle,
or it could refer to sinply activating any of the controls of a

6
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vehicle.® The neaning of "operation of a notor vehicle" in Ws.
Stat. 8§ 102.03(2) is not readily discernable from its context.
Therefore, we agree with the court of appeals; the term is
anbi guous because it has nor e t han one reasonabl e
interpretation. Id. Since the term is anbiguous, we turn to
the legislative history to aid our interpretation.

112 In Hake, the court of appeals reviewed the |egislative
hi story and exam ned the purpose of Ws. Stat. 8§ 102.03(2) while
determ ni ng whet her an enployee's action of closing the door of
a vehicle on a coenployee's hand <constituted negligent
"operation of a notor vehicle" under § 102.03(2). Id. at 420-
422. The court stated that one purpose of the Act "is to
allocate the cost of enploynent injuries to the industry or
business in which they occur and, ultimately, to the consum ng
public as part of the price for the goods or services offered.”

ld. at 421-22 (quoting Aiver v. Travelers Ins. Co., 103 Ws. 2d

644, 648, 309 N.W2d 383 (Ct. App. 1981)).

113 Hake noted that prior to 1977, the Act precluded suits
against the enployer and the worker's conpensation insurance
carrier, but it did not prohibit suits between coenployees for
work-related injuries. 1d. at 422. Consistent with the purpose
of the Act, in 1977 the Act was revised in accordance wth

recommendations from the Wrker's Conpensation Advisory Counci

% See, e.g., Ws. Stat. § 340.01(41) (defining "operator" as
"a person who drives or is in actual physical control of a
vehicle"); Ws. Stat. 8§ 346.63(3)(b) (defining "operate” as "the
physi cal mani pulation or activation of any of the controls of a
not or vehicle necessary to put it in notion").




No. 2005AP423

(the Advisory Council) to prohibit nost work-related injury
suits between coenployees. 1d. The Advisory Council explained

t he anendnment to Ws. Stat. § 102.03(2) as follows:

[ The anendnent] would permt a suit where there was an
assault by the co-enploye or where there was negligent
operation of a notor vehicle not owned or |eased by
the enpl oyer. It is a fact that wvirtually al
insurance policies issued to enployers for public
liability or for fleet coverage on enployer owned or
| eased vehicles exclude paynent of damages where the
claim of an enploye is against a co-enploye. The
result is that the enploye who is being sued is left
w thout protection and the little person is the one
who gets hurt. The attention of the Advisory Counci
has been called to cases where . . . [the co-enploye]
who was sued was placed in a financial position[,]
because of the cost of defending or because of the
judgnent for damages that was recovered[,] that the
enpl oye would not be able to recover from financially
for many years or for the balance of his life.

Id. at 422-23 (enphasis added). Since the main concern of the
Advi sory Council was the financial burden coenpl oyee suits could
i npose upon workers, the Advisory Council encouraged the
|l egislature "to recreate the statute so that coenpl oyee immunity
would be the rule, and coenployee liability would be the
exception to that rule." [|d. at 423.

14 The court further explained the purpose of coenployee
immunity as follows: "Injuries caused by a negligent coenpl oyee
are everyday occurrences. Such injuries are directly related to
the enploynent, and pursuant to the stated purpose or objective
of the Wbrker's Conpensation Act, the costs should be passed on

to the consumng public.” [Id. (quoting diver, 103 Ws. 2d at

648). In examning the exception for the negligent operation of
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a notor vehicle that is not owned or |eased by the enployer, the
court presuned the |egislature believed such a vehicle would be
privately insured for its negligent operation. I|d. at 424. The
Advi sory  Counci | meeting mnutes from Decenber 13, 1976,
indicate that the exceptions to the exclusive renedy provision
were drafted with the intent of limting coenployee liability to
i nstances where sone person or entity other than the coenpl oyee

woul d satisfy any resulting judgnent. See Keller v. Kraft, 2003

W App 212, 911, 267 Ws. 2d 444, 671 N.W2d 361 (interpreting
the scope of the third exception in Ws. Stat. § 102.03(2),
which allows a claim against a coenployee when a governnental
unit will pay any judgnent under a collective bargaining
agreement or a local ordinance).* Limting the exception to
instances where the coenployee wll be covered by other
insurance rectifies the concern the legislature had regarding
the financial burden that workplace injuries could place on
wor kers due to coenpl oyee liability.

15 In accord wth the purpose and intent of the Act, to
make coenployee imunity the rule and coenployee liability the
exception thereby protecting workers from the financial burden

of coenployee suits, the court in Hake narrowy construed the

exception to coenployee imunity due to negligent operation of a

* The minutes state: "Di scussion was held on the proposed
co-enpl oye excl usion. M. G enel | i nqui red about t he
possibility of drafting a provision that would limt the co-
enploye liability but permt recovery against a fellow enploye
in the event that there were auto or other insurance.” Kel | er
v. Kraft, 2003 W App 212, 111, 267 Ws. 2d 444, 671 N.W2d 361.
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vehicle. Hake, 178 Ws. 2d at 426.° A narrow construction also
follows the general rule of statutory interpretation that
statutory exceptions should be strictly construed. See 82
C.J.S. Statutes 8 371 (2006); MIller, 260 Ws. 2d 581, ¢f18. To
do otherw se, would cause the exception to swallow the rule of
coenpl oyee imunity.

116 Wiile the purpose of the statute and the general rule
of statutory interpretation instruct wus to interpret the
exception in Ws. Stat. 8§ 102.03(2) narroWy, we nust nore
specifically define what "operation of a notor vehicle" neans to
determ ne whether turning the ignition switch of a vehicle under
the circunstances in this case falls within an exception to
coenpl oyee imunity. This task is not weasily acconplished
because other Wsconsin statutes enploy the term "operate."
See, e.g., Ws. Stat. § 346.63(3)(b) (relating to prohibition of

operating a notor vehicle while intoxicated); Ws. St at .

8§ 350.01(9r) (relating to snowmbile safety). However, as
expl ai ned bel ow, these statutes differ in purpose from
8§ 102.03(2), and the purpose of a statute infornms our
interpretation of it. Klein v. Board of Regents of the

University of Ws. Sys., 2003 W App 118, 113, 265 Ws. 2d 543,

> ther states have also narrowy construed exceptions to
their respective worker's conpensation exclusivity provisions.
See Kuhar v. Phillips, 881 A 2d 554, 555 (Conn. Super. C. 2005)
(stating the exception based on fell ow "enpl oyee's negligence in
the operation of a nmotor vehicle"” nust be narrowy construed);
Taylor v. Sch. Bd. of Brevard County, 888 So.2d 1, 5 (Fla. 2004)
(interpreting the exception to fellow enployee inmunity narrowy
under ordinary rules of statutory construction).

10
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666 N W2d 67 (concluding that statutory interpretation that
contravenes the purpose of a statute is not favored).

117 For exanple, the statute prohibiting the operation of
a nmotor vehicle while intoxicated (OWW) differs in two
i nportant respects. First, it defines "operate”" wthin the
statute itself as "the physical manipulation or activation of
any of the controls of a notor vehicle necessary to put it in
motion." Ws. Stat. § 346.63(3)(b).° Wsconsin Stat.
8§ 102.03(2) contains no definition of "operation," nor does any
ot her provision of worker's conpensation |aw define it. Second,
the purpose of the OWW statute "is to deter a person who is
intoxicated from getting behind the wheel of a notor vehicle in
the first instance, rather than to have a court or jury neke a
fine distinction later [about] whether the person was in a

position to cause harm" State v. Mdory, 204 Ws. 2d 538, 544,

555 N.w2d 399 (C. App. 1996) (citing M Iwaukee County v.

Proegler, 95 Ws. 2d 614, 291 N W2d 608 (C. App. 1980)).
Since the purpose of the OWW statute is to deter intoxicated
persons from being in a position where they could enable a notor
vehicle to cause harm operation is broadly construed to

facilitate that purpose.

® See also Ws. Stat. § 343.305 (1)(c) (defining "operate"
the sane as Ws. Stat. 8§ 346.63(3)(b) in regard to inplied
consent for driver i nt oxi cati on tests); W s. St at .
8 943.23(1)(c) (defining "operate"” the sanme as 8 346.63(3)(b) in
regard to penalties for operating a vehicle without the owner's
consent).

11
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18 In contrast, coenployee liability for negl i gent
operation of a notor vehicle under Ws. Stat. 8§ 102.03(2) is a
narrow exception to the general rule that worker's conpensation
is the exclusive renedy for work-related injuries. Ther ef or e,
the definition of "operate" from the OWW statutes 1is
i nappropriate for 8§ 102.03(2), given the different purposes of
the statutes.’

19 Simlar to the broad interpretation under the OWW

statute, we interpreted the term "operate" under a snowmbile

" Since Ws. Stat. § 343.305(1)(c) (the inplied consent
statute) defi nes "operate" t he same as W s. St at .
§ 346.63(3)(b), relates to the same subject mat t er as
8 346.63(3)(b), and is part of the sanme statutory schene, we
interpret "operate" in 8 343.305(1)(c) the sanme as "operate" in
§ 346.63(3)(b). See State ex rel. Kalal v. Crcuit Court for
Dane County, 2004 W 58, 946, 271 Ws. 2d 633, 681 N.W2d 110
(stating that statutory language is interpreted "not in
isolation but as part of a whole; in relation to the | anguage of
surrounding or closely-related statutes; and reasonably, to
avoid absurd or unreasonable results"). Therefore, for the
reasons discussed above, the definition of "operate" in
8 343.305(1)(c) does not apply to Ws. Stat. 8§ 102.03(2).

Wsconsin Stat. § 943.23(1)(c) also defines "operate" the
sane as W s. Stat. 8§ 346.63(3)(b). The pur pose of
§ 943.23(1)(c) is to prohibit so-called "joy-riding." Bass v.
State, 29 Ws. 2d 201, 207, 138 N.W2d 154 (1965). The statute
is ainmed at addressing "evils" resulting from "joy-riding" such
as: "(1) the owner is, tenporarily at |east, deprived of the
use of his vehicle, (2) the vehicle is frequently abused and
damaged, and (3) not infrequently the vehicle is used in such a
manner as to cause danger and injury to other nenbers of the
public.” 1d. Therefore, as with the OWW statute, the purpose
of 8§ 943.23 is to deter persons from assumng a position where
they could cause harmwith a vehicle. Due to the purpose of the
statute and context in which the term "operate" is used, the
definition of "operate” in 8§ 943.23 also does not apply to Ws.
Stat. 8§ 102.03(2).

12
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safety statute, Ws. Stat. 8§ 350.09, broadly. "Operate" is also
defined in Ws. Stat. ch. 350 as "the exercise of physical
control over the speed or direction of a snowmbile or the
physi cal mani pul ation or activation of any of the controls of a
snowobil e necessary to put it in notion." Ws. Stat.
8 350.01(9r). This is a different definition fromthat found in
Ws. Stat. 8§ 346.63(3)(b). However, we determned the term
"operate" in regard to a snowmbile was not anbiguous in
8§ 350.09, and relying on Mdory, we concluded that a snowrbile
need not be put in notion in order for it to be operated, but

sone affirmative action nust have occurred. Burg v. G ncinnati

Cas. Ins. Co., 2002 W 76, f1Y21-22, 254 Ws. 2d 36, 645 N.W2d

880.% However, the definition of the term "operate" under the
snowmobil e safety statute is not appropriate to engraft onto
Ws. Stat. § 102.03(2) because, simlar to the OWW statute,

the purpose of 8§ 350.09 is to limt occasions that could lead to

8 W decided the definition of "operate" did require an
"affirmati ve physical act of manipulation or activation of the
snowmobil e's controls necessary to put it in notion." Burg v.
C ncinnati Cas. Ins. Co., 2002 W 76, 122, 254 Ws. 2d 36, 645
N. W2d 880 (concluding that sitting on a parked snowbile with
its engine off is not operating the snownobile under the
statute).

13
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har m This purpose is facilitated by a broad and inclusive
construction of the term operate.®

20 However, sone cases do construe the term "operation of
a notor vehicle" nore narrowy than those we discussed above
In so doing, they distinguish operation of a vehicle from
actions associated with the maintenance or repair of a vehicle.

See Gaf v. Bloechl, 36 Ws. 2d 635, 154 N.W2d 340 (1967); Frye

v. Angst, 28 Ws. 2d 575, 137 N.W2d 430 (1965).

121 In Gaf, an inoperable vehicle was towed to a service
station for repairs. During the course of these repairs, the
mechani cs attenpted to start the engine by pouring gasoline into
the carburetor as the ignition switch was turned. This caused
the gasoline in the container to catch fire, and one of the
wor kers, Bloechl, threw the burning gasoline over his shoul der
wi thout knowing that Gaf was standing behind him G af was
i nj ured. W were asked to determine whether turning the Kkey
that activated the engine's ignition was operation of a notor

vehicle, as that term was used in the forner direct action

® See also Ws. Stat. § 23.33(1)(ir) (defining "operate" the
sane as Ws. Stat. 8§ 350.01(9r) for the purposes of all-terrain
vehi cl e provisions, including the prohibition of the intoxicated
operation of an all-terrain vehicle under § 23.33(4c)). Si nce
§ 23.33(1)(ir) has the same definition of operate as
8 350.01(9r) and the sanme purposes (to (1) pronote safety and
(2) deter intoxicated operation) as chs. 350 and 346, we
conclude the term "operate” in 8§ 23.33(1)(ir) is not applicable
to Ws. Stat. 8§ 102.03(2). W note that "operation" is defined
in § 23.33(1)(it) the sane as operate, but with grammatical word
choi ces consistent with the noun, "operation.”

14
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statute.® Gaf, 36 Ws. 2d at 638. W concluded that Bloechl's
action did not constitute operation of a notor vehicle because
Bl oechl's "primary intention and purpose in attenpting to start
the car was to finish the repairs.” Id. at 642. Ve

di sti ngui shed mai ntenance from operati on and st ated:

' Mai ntenance' of an autonobile has never Dbeen
considered a part of operation, or of managenent and
control. Mai nt enance connotes a state of physical
repair; managenent and control refers to the manner of
its use. And even in their dictionary senses these
words do not readily admt of the inclusion of
mai ntenance. . . . The attenpt to start the notor in
the case at bar was a part of the process of repair
and consequently an act of 'nmaintenance,' not 'use,
oper ati on, managenent or control' of the vehicle.

ld. at 643 (quoting Frye, 28 Ws. 2d at 582).! W expl ained

that maintenance and repair are actions that fall outside of

10 Wsconsin Stat. § 260.11, the direct action statute at
that time, was repealed by a Suprene Court Oder dated
February 17, 1975, effective on January 1, 1976.

11 See also Chase v. Dunbar, 185 So.2d 563 (La. C. App.
1966) . In Chase, the court interpreted the term "use" under an
i nsurance policy, which the court characterized as enbracing and
i ncluding "operation.™ Id. at 569. The court distinguished
"use" from "nmaintenance" based on "the intent, purpose and
obj ective of the person concerned." 1d. at 570. Therefore, the
court concluded that the action of one mechanic starting the car
whil e another mechanic poured gasoline into the carburetor was
mai nt enance and not wuse of the vehicle because the nechanics
were not starting the car with the intent to use the vehicle for
any purpose other than to repair the vehicle so that it could be
used later by its owner. 1d. (citing a "nearly anal ogous" case,
Wall v. Wndmann, 142 So.2d 537 (La. C. App. 1962), "wherein
[the court] held the starting of a truck's notor at the request
of a mechanic repairing the engine constituted 'mai ntenance'").

15
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"use, operation, managenent or control" of the vehicle.!? 1d. at

643. W concluded this was so because Bloechl's "primry

intention and purpose in attenpting to start the car was to

finish the repairs.” ld. at 642. Therefore, we concluded
Bl oechl's action was not operation of the vehicle. ld. at 642-
43.

122 Although we cited past decisions that also had
concluded that maintenance and repairs were not the use or
operation of a notor vehicle, id. at 642, our decision rested on
a comon sense understanding that there is an inherent
difference between repairing a vehicle and operating or using
it, id.

123 We conclude the distinction between operation and

mai nt enance or repairs should apply in the context of the

exception to the exclusivity provi si on in Ws. St at .
8§ 102.03(2). An interpretation of the term "operation" that
12 "I'NJegl i gent operation, management or control" were the

words wused in then Ws. Stat. § 260.11(1), which we were
i nterpreting. Graf v. Bloechl, 36 Ws. 2d 635, 639, 154 N W2d
340 (1967). In Gaf, we held that the plaintiff's injuries
arose out of the "maintenance" of a notor vehicle. 1d. at 640-
41. Hassel strom v. Rex Chainbelt, Inc., 50 Ws. 2d 487, 184
N.W2d 902 (1971) reviewed Gaf and Frye v. Angst, 28 Ws. 2d
575, 137 N.W2d 430 (1965), in the context of a revision to the
direct action statute, then Ws. Stat. § 260.11(1). W noted
that the revision expanded "the direct-action statute, sec.
260.11(1), to include actions for danages caused by the
negl i gent mai ntenance, use or defective construction of a notor

vehicle. " Hassel strom 50 Ws. 2d at 497. Hassel strom has no
effect on whether the acts under consideration constitute
“mai ntenance” or "operation®” of a notor vehicle because

Hassel strom di d not re-exam ne that question.

16
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di stingui shes between operation and maintenance or repairs is
consistent with the purposes of the Act: (1) to allocate the
cost of workers' injuries to the industry in which they occur
and (2) to protect workers from the financial burdens of
coenpl oyee suits. Infjuries to workers caused by negligent
coenpl oyees while perform ng naintenance or repairs on a notor
vehicle that could not then be driven on a public roadway are
common occurrences for those workers in the vehicle maintenance
and repair industry. They are directly related to their
enpl oynent . Therefore, the costs of these injuries should be
passed on to the industry and ultimtely the consum ng public

t hey shoul d not be born by the worker.

24 Furthernore, while a vehicle that is not |eased or
owned by the enployer my be privately insured and have
liability coverage for its negligent operation, which could
alleviate sone of the concern regarding placing a financial
burden on workers. In Wsconsin, vehicle insurance is not
required.®® Therefore, sinply because the vehicle is not owned
or |eased by the enployer, it does not follow that there will be
insurance to cover any injury a negligent coenployee inflicts
upon an enpl oyee. Furthernore, the potential |ack of insurance
by a third-party owner of a notor vehicle is especially

troubling because the coenployee who has a judgnent rendered

13 See Ws. Stat. ch. 344 that requires proof of financial
responsibility by insurance or bond only after notice of an
unpai d judgnment against the vehicle owner has been presented to
t he Departnent of Transportation.

17
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against him for the negligent operation of a notor vehicle
during the course of his enploynent cannot sue his enployer for
contribution or indemification as the Act establishes that it
is the enployer's sole liability for an injured worker.* Ml der

v. ACME-C eveland Corp., 95 Ws. 2d 173, 177, 290 N.W2d 276

(1980) . Therefore, wunder the current statute, any judgnent
agai nst an uni nsured coenpl oyee who negligently operates a notor
vehicle during the course of his enploynent will remain with the
wor ker , contrary to the purpose of the 1977 statutory
revisions.

25 Furthernore, construing the exception to coenployee

immunity narrowy will not result in leaving an injured enpl oyee
without relief because worker's conpensation benefits wll be
paid for the enployee's injuries. In this case, worker's
conpensation benefits have been paid to MNeil. W& recogni ze

14 Because autonobile owners are not required to purchase
i nsurance for their vehicles and because many insurance policies
are for a mniml anmunt of insurance that may be insufficient
to cover a severe personal injury, a negligent coenployee who
causes an injury to a coworker could be saddled with a nopney
judgment that he will never be able to satisfy. Accordi ngly,
the legislature may wsh to examne "operation of a notor
vehicle" exception to Ws. Stat. § 102.03(2) and determ ne
whet her it should nodify the statute such that a coenpl oyee who
negligently operates a notor vehicle will be liable only to the
extent that there is insurance to pay a judgnent.

15 Accordingly, the legislature may wish to revisit the
second exception to the exclusive renmedy provision of Ws. Stat.
§ 102.03(2) to determne whether the statute needs further
revision, in light of its purpose of making coenployee immunity
the rule and coenpl oyee liability the exception.

18
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that our decision in this regard requires sone further
clarification of our discussion in Rocker.

126 In Rocker, a coenployee in a full-service car wash
drove a custoner's autonobile into a fellow enployee. Rocker
289 Ws. 2d 294, f6. W were called upon to decide whether a
full-service car wash was a "notor vehicle handler" within the
meaning of Ws. Stat. 8 632.32(2)(b). Id., 13. W did so in
the context of an exclusion in the enployer's conprehensive
policy that purported to exclude coverage for the enployee's
injury. 1d., 914. We concluded that the exclusion was invalid
because a full-service car wash is a nmotor vehicle handler
within 8 632.32(2)(b), and accordingly, 8§ 632.32(6)(a) precludes
a policy provision that excludes coverage for an enployee's
injury. Id., 49.

127 However, we were also asked in Rocker to decide

whet her CGorzal ski . Frankennmut h Mt ual | nsurance Co., 145

Ws. 2d 794, 429 N W2d 537 (Ct. App. 1988) was still good |aw.
Rocker, 289 Ws. 2d 294, ¢{50. In Gorzal ski, a coenployee had

driven a custoner's car into a fellow enployee, causing injury.
The enployer's policy had an exclusion for coenployee injuries
that the court of appeals upheld, notwthstanding Ws. Stat.
8 632.32(6)(a). Gorzal ski, 145 Ws. 2d at 804. We overrul ed
t hat conclusion. Rocker, 289 Ws. 2d 294, 52. W then went on
to opine that the injured enployee in Gorzalski had a renedy in
addition to that provided by the Act because the negligent
enpl oyee was not operating a vehicle owned or |eased by the
enpl oyer. Id., 953. And, while we explained that a negligent
19
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enpl oyee had "potential liability" to a fellow enployee, we did
not attenpt to determne whether the enployee's conduct in
Rocker actually fell wthin the statutory exclusion of Ws.
Stat. § 102.03(2). 1d.

128 Qur decision herein is consistent with our discussion
in Rocker when we conclude that actions that <constitute
mai nt enance or repairs of a notor vehicle, while the condition
of the vehicle is such that it could not then be driven on a
public roadway, cannot constitute operation of a notor vehicle.
Here, Hansen was standing outside of the vehicle. Hansen' s
action in attenpting to start the engine was undertaken to
service the vehicle by finishing the maintenance of its radiator
when it was connected to a machine and could not be driven on a
public roadway. Accordingly, his action did not constitute
"operation of a notor vehicle" under Ws. Stat. § 102.03(2).

1. CONCLUSI ON

129 We conclude that when the action under consideration
is undertaken to service or repair a vehicle, and the condition
of the vehicle is such that it could not then be driven on a
public roadway, the action does not constitute "operation of a
nmotor vehicle” within the neaning of Ws. Stat. § 102.03(2).
The action at issue here was attenpting to start the vehicle
when it was connected to a machine to flush the radiator. This
action was undertaken to service the vehicle while it could not
be driven on a public roadway. Therefore, it does not

constitute the "operation of a notor vehicle" as that termis

20
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used in 8§ 102.03(2). Accordingly, we affirmthe circuit court's
summary judgnent dism ssing MNeil's clains.
By the Court.—Fhe decision of the «circuit court is

af firned.
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30 SHI RLEY S. ABRAHAMSON, C. J. (concurring). The issue
presented is whether the followng conduct constitutes
"operation of a notor vehicle" under Ws. Stat. § 102.03(2) when
the notor vehicle lurches forward on the turn of the ignition
key and injures a co-enployee: An enployee who is outside a
vehicle turns the ignition key of a vehicle that is connected to
a machine to flush the radiator and the vehicle cannot be driven
on a public roadway while attached to the machine. | agree with
the majority opinion that the answer to this question is NO

31 The instant case does not present the only fact
situation in which the question of whether particular conduct
constitutes "operation of a notor vehicle" under Ws. Stat.
§ 102.03(2). The court's decision does not provide the answer
to other fact situations because the court, like the statute,
does not define specifically or generally what "operation of a
not or vehicle"” means under Ws. Stat. 8 102.03(2).

132 Furthernore, other statutes defining "operation of a
vehicle" (or a variation of this phrase) are of no assistance in
defining "operation of a notor vehicle” wunder Ws. Stat.
§ 102.03(2). In many of these other statutes the legislature
has defined "operation of a vehicle,” and in cases comng to
this court, the court interprets the statutory definition of
operation of a vehicle. Furthernore, the neaning of the phrase
"operation of a vehicle" depends on the purpose of the statute.

133 Today's opinion decides this case. D fferent conduct
will be evaluated on a case-by-case basi s—not on a standard set

forth in the instant case.



No. 2005AP423. ssa

134 Accordingly, | concur.
35 | am authorized to state that Justice ANN WALSH
BRADLEY j oi ns this opinion.
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