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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om a j udgment  of  t he Ci r cui t  Cour t  f or  Mi l waukee 

Count y,  M.  Joseph Donal d,  Judge.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s case comes t o us 

on cer t i f i cat i on f r om t he cour t  of  appeal s.   The ci r cui t  cour t  

concl uded t hat  Br andon Hansen' s  ( Hansen)  act i on of  r eachi ng 

t hr ough an aut omobi l e' s wi ndow and at t empt i ng t o st ar t  t he 

vehi c l e by t ur ni ng t he key di d not  const i t ut e " oper at i on of  a 

mot or  vehi c l e"  as t hat  t er m i s  used i n an except i on t o t he 

excl usi ve r emedy pr ovi s i on of  t he Wor ker ' s Compensat i on Act  ( t he 

Act ) .   Wi s.  St at .  § 102. 03( 2)  ( 2003- 04) . 1  As a r esul t ,  t he 
                                                 

1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.  
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c i r cui t  cour t  concl uded t hat  t he sui t  was bar r ed by § 102. 03( 2) ,  

and i t  gr ant ed t he def endant s '  mot i on f or  summar y j udgment ,  

di smi ssi ng Kar l  McNei l ' s  ( McNei l ' s)  compl ai nt .  

¶2 We concl ude t hat  when t he act i on under  consi der at i on 

i s under t aken t o ser vi ce or  r epai r  a vehi c l e,  and t he condi t i on 

of  t he vehi c l e i s such t hat  i t  coul d not  t hen be dr i ven on a 

publ i c r oadway,  t he act i on does not  const i t ut e " oper at i on of  a 

mot or  vehi c l e"  wi t hi n t he meani ng of  Wi s.  St at .  § 102. 03( 2) .   

The act i on at  i ssue her e was at t empt i ng t o st ar t  t he vehi c l e 

when i t  was connect ed t o a machi ne t o f l ush t he r adi at or .   Thi s 

act i on was under t aken t o ser vi ce t he vehi c l e whi l e i t  coul d not  

be dr i ven on a publ i c r oadway.   Ther ef or e,  i t  does not  

const i t ut e t he " oper at i on of  a mot or  vehi c l e"  as t hat  t er m i s 

used i n § 102. 03( 2) .   Accor di ngl y,  we af f i r m t he ci r cui t  cour t ' s  

summar y j udgment  di smi ssi ng McNei l ' s  c l ai ms.  

I .   BACKGROUND 

¶3 On Apr i l  12,  2003,  McNei l  and Hansen wer e wor ki ng at  

Fast  Tr ack Oi l  Change,  per f or mi ng a r adi at or  f l ush on a 

cust omer ' s Jeep Wr angl er .   McNei l ,  Hansen' s super vi sor ,  hooked 

t he Jeep up t o a machi ne t hat  f l ushes t he r adi at or .   The Jeep' s 

engi ne had t o be st ar t ed i n or der  f or  t he machi ne t o f unct i on,  

so McNei l  asked Hansen t o st ar t  t he Jeep' s engi ne whi l e he 

r emai ned i n f r ont  of  t he Jeep t o det er mi ne whet her  t he hoses 

bei ng used t o f l ush t he r adi at or  wer e l eaki ng.   Hansen,  whi l e 

st andi ng out si de of  t he Jeep,  l eaned i n t hr ough an open wi ndow 

and t ur ned t he i gni t i on swi t ch.   The Jeep had a manual  
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t r ansmi ssi on and upon i gni t i on i t  l ur ched f or war d and st r uck and 

i nj ur ed McNei l .    

¶4 McNei l  sued Hansen.   Mar yl and Casual t y Company was 

al so named as a def endant .   I t  pai d wor ker ' s compensat i on 

benef i t s t o McNei l  as a r esul t  of  t he acci dent ,  and t her ef or e,  

i t  has subr ogat i on r i ght s wi t h r egar d t o McNei l ' s  c l ai m,  

pur suant  t o Wi s.  St at .  § 102. 29. 2  Hansen and Mar yl and Casual t y 

Company moved f or  summar y j udgment  of  di smi ssal  based on Wi s.  

St at .  § 102. 03( 2) ,  whi ch pr ovi des t hat  t he Act  i s gener al l y t he 

excl usi ve r emedy agai nst  empl oyer s and coempl oyees f or  j ob-

r el at ed i nj ur i es.   The ci r cui t  cour t  gr ant ed summar y j udgment ,  

af t er  concl udi ng t hat  Hansen' s act i on di d not  const i t ut e 

" oper at i on of  a mot or  vehi c l e"  as t he t er m i s used i n t he 

except i on t o t he excl usi ve r emedy pr ovi s i on i n §  102. 03( 2) .   

The cour t  concl uded t hat  t he Act  r equi r ed a " ver y nar r ow 

appr oach"  when def i ni ng " oper at i on of  a mot or  vehi c l e"  because 

t he except i ons t o t he Act ' s coempl oyee i mmuni t y  pr ovi s i ons ar e 

t o be nar r owl y const r ued.  

¶5 McNei l  appeal ed t he ci r cui t  cour t ' s  deci s i on and t he 

cour t  of  appeal s cer t i f i ed t he case due t o t he conf l i c t  bet ween 

                                                 
2 The Compl ai nt  al l eges Mar yl and Casual t y Company pai d 

McNei l  wor ker ' s compensat i on benef i t s,  and t he Answer  admi t s 
t hat  al l egat i on.   We al so not e t hat  t he r ecor d cont ai ns a l et t er  
f r om Susan L.  Banahasky of  Mar yl and Casual t y Company st at i ng 
" Zur i ch I nsur ance Company"  made payment s t o McNei l  f or  wor ker ' s 
compensat i on benef i t s.   We have not  at t empt ed t o r econci l e t hese 
t wo st at ement s,  but  have r el i ed on t he f act ual  asser t i on and 
admi ssi on i n t he pl eadi ngs t hat  Mar yl and Casual t y was t he 
wor ker ' s compensat i on car r i er .     
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( 1)  i t s concl us i on t hat  t he f act s coul d come wi t hi n exi st i ng 

def i ni t i ons of  " oper at i on of  a mot or  vehi c l e"  i n ot her  st at ut es,  

and ( 2)  i t s concl usi on t hat  t he Act  gener al l y pr ovi des t he 

excl usi ve r emedy f or  wor k- r el at ed i nj ur i es.   We gr ant ed 

cer t i f i cat i on.   

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶6 We r evi ew a gr ant  of  summar y j udgment  i ndependent l y,  

appl y i ng t he same met hodol ogy as t he c i r cui t  cour t .   AKG Real  

Est at e,  LLC v.  Kost er man,  2006 WI  106,  ¶14,  296 Wi s.  2d 1,  717 

N. W. 2d 835 ( c i t i ng O' Nei l l  v .  Reemer ,  2003 WI  13,  ¶8,  259 

Wi s.  2d 544,  657 N. W. 2d 403) ;  Gr een Spr i ng Far ms v.  Ker st en,  136 

Wi s.  2d 304,  401 N. W. 2d 816 ( 1987) .  

¶7 To det er mi ne whet her  summar y j udgment  i s appr opr i at e 

i n t he case bef or e us,  we i nt er pr et  Wi s.  St at .  § 102. 03( 2) .   The 

i nt er pr et at i on and appl i cat i on of  a st at ut e t o an undi sput ed set  

of  f act s ar e quest i ons of  l aw t hat  we r evi ew i ndependent l y.   

Rocker  v.  USAA Cas.  I ns.  Co. ,  2006 WI  26,  ¶23,  289 Wi s.  2d 294,  

711 N. W. 2d 634;  St at e v.  Sost r e,  198 Wi s.  2d 409,  414,  542 

N. W. 2d 774 ( 1996)  ( c i t i ng Ynocenci o v.  Fesko,  114 Wi s.  2d 391,  

396,  338 N. W. 2d 461 ( 1983) ) .    
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B.  Oper at i on of  a Mot or  Vehi c l e 

¶8 I n gener al ,  an empl oyee' s excl usi ve r emedy f or  a j ob-

r el at ed i nj ur y i s under  t he Act .   Wi s.  St at .  § 102. 03( 2) .   

However ,  t her e ar e t hr ee l i mi t ed except i ons i n t hat  st at ut e t hat  

al l ow an empl oyee t o br i ng an act i on agai nst  a coempl oyee.   I d.   

Sect i on 102. 03( 2)  pr ovi des:  

Wher e such condi t i ons exi st  t he r i ght  t o t he 
r ecover y of  compensat i on under  t hi s chapt er  shal l  be 
t he excl usi ve r emedy agai nst  t he empl oyer ,  any ot her  
empl oyee of  t he same empl oyer  and t he wor ker ' s  
compensat i on i nsur ance car r i er .   Thi s sect i on does not  
l i mi t  t he r i ght  of  an empl oyee t o br i ng act i on agai nst  
any coempl oyee f or  an assaul t  i nt ended t o cause bodi l y 
har m,  or  agai nst  a coempl oyee f or  negl i gent  oper at i on 
of  a mot or  vehi c l e not  owned or  l eased by t he 
empl oyer ,  or  agai nst  a coempl oyee of  t he same empl oyer  
t o t he ext ent  t hat  t her e woul d be l i abi l i t y of  a 
gover nment al  uni t  t o pay j udgment s agai nst  empl oyees 
under  a col l ect i ve bar gai ni ng agr eement  or  a l ocal  
or di nance.    

I d.   I n t hi s case,  we must  dec i de whet her  Hansen' s act i on of  

r eachi ng t hr ough t he vehi c l e' s  wi ndow dur i ng ser vi ce of  t hat  

vehi c l e and t ur ni ng t he i gni t i on swi t ch whi l e t he vehi c l e coul d 

not  be dr i ven on a publ i c r oadway f al l s wi t hi n t he t er m 

" oper at i on of  a mot or  vehi c l e"  under  t he second except i on i n 

§ 102. 03( 2) .    

¶9 " [ S] t at ut or y i nt er pr et at i on ' begi ns wi t h t he l anguage 

of  t he st at ut e.   I f  t he meani ng of  t he st at ut e i s pl ai n,  we 

or di nar i l y  st op t he i nqui r y. ' "   St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t  f or  Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 

N. W. 2d 110 ( quot i ng Sei der  v.  O' Connel l ,  2000 WI  76,  236 Wi s.  2d 

211,  232,  612 N. W. 2d 659) .   The cont ext  i n whi ch t he oper at i ve 
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l anguage appear s i s i mpor t ant .   Ther ef or e,  t he l anguage shoul d 

be " i nt er pr et ed i n t he cont ext  i n whi ch i t  i s  used;  not  i n 

i sol at i on but  as par t  of  a whol e. "   I d. ,  ¶46.   I f  t he st at ut or y 

l anguage i s unambi guous,  ext r i nsi c sour ces of  i nt er pr et at i on 

gener al l y ar e not  consul t ed.   I d.   A st at ut e i s ambi guous " i f  i t  

i s  capabl e of  bei ng under st ood by r easonabl y wel l - i nf or med 

per sons i n t wo or  mor e senses. "   I d. ,  ¶47.   I f  a st at ut e i s 

ambi guous,  a cour t  may t ur n t o ext er nal  sour ces,  such as 

l egi s l at i ve hi st or y,  t o assi st  i t s  i nt er pr et at i on.   I d. ,  ¶48.  

¶10 A gener al  r ul e of  st at ut or y const r uct i on i s t hat  

except i ons wi t hi n a st at ut e " shoul d be st r i ct l y,  and r easonabl y,  

const r ued and ext end onl y as f ar  as t hei r  l anguage f ai r l y 

war r ant s. "   82 C. J. S.  St at ut es § 371 ( 2006) .   I f  a st at ut e i s 

l i ber al l y const r ued,  " i t  f ol l ows t hat  t he except i ons must  be 

nar r owl y const r ued. "   Mi l l er  v.  Wausau Under wr i t er s I ns.  Co. ,  

2003 WI  App 58,  ¶18,  260 Wi s.  2d 581,  659 N. W. 2d 494 

( i nt er pr et i ng except i ons t o t he r ecr eat i onal  i mmuni t y st at ut e,  

Wi s.  St at .  § 895. 52,  nar r owl y because t he st at ut e i s l i ber al l y  

const r ued i n f avor  of  pr oper t y owner s) .  

¶11 The t er m " oper at i on of  a mot or  vehi c l e"  i s not  def i ned 

i n t he Act .   The wor d " oper at i on"  may have di f f er ent  meani ngs,  

dependi ng on t he cont ext  i n whi ch i t  i s  used.   Hake v.  

Zi mmer l ee,  178 Wi s.  2d 417,  421,  504 N. W. 2d 411 ( Ct .  App.  1993)  

( c i t i ng Lukaszewi cz v.  Concr et e Resear ch,  I nc. ,  43 Wi s.  2d 335,  

342,  168 N. W. 2d 581 ( 1969) ) .   For  exampl e,  dependi ng on t he 

cont ext ,  " oper at i on"  coul d r equi r e act ual l y dr i vi ng a vehi c l e,  

or  i t  coul d r ef er  t o s i mpl y act i vat i ng any of  t he cont r ol s of  a 
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vehi c l e. 3  The meani ng of  " oper at i on of  a mot or  vehi c l e"  i n Wi s.  

St at .  § 102. 03( 2)  i s not  r eadi l y di scer nabl e f r om i t s cont ext .   

Ther ef or e,  we agr ee wi t h t he cour t  of  appeal s;  t he t er m i s 

ambi guous because i t  has mor e t han one r easonabl e 

i nt er pr et at i on.   I d.   Si nce t he t er m i s ambi guous,  we t ur n t o 

t he l egi s l at i ve hi st or y t o ai d our  i nt er pr et at i on.     

¶12 I n Hake,  t he cour t  of  appeal s  r evi ewed t he l egi s l at i ve 

hi st or y and exami ned t he pur pose of  Wi s.  St at .  § 102. 03( 2)  whi l e 

det er mi ni ng whet her  an empl oyee' s act i on of  c l os i ng t he door  of  

a vehi c l e on a coempl oyee' s hand const i t ut ed negl i gent  

" oper at i on of  a mot or  vehi c l e"  under  § 102. 03( 2) .   I d.  at  420-

422.   The cour t  st at ed t hat  one pur pose of  t he Act  " i s t o 

al l ocat e t he cost  of  empl oyment  i nj ur i es t o t he i ndust r y or  

busi ness i n whi ch t hey occur  and,  ul t i mat el y,  t o t he consumi ng 

publ i c as par t  of  t he pr i ce f or  t he goods or  ser vi ces of f er ed. "   

I d.  at  421- 22 ( quot i ng Ol i ver  v.  Tr avel er s I ns.  Co. ,  103 Wi s.  2d 

644,  648,  309 N. W. 2d 383 ( Ct .  App.  1981) ) .    

¶13 Hake not ed t hat  pr i or  t o 1977,  t he Act  pr ecl uded sui t s 

agai nst  t he empl oyer  and t he wor ker ' s compensat i on i nsur ance 

car r i er ,  but  i t  di d not  pr ohi bi t  sui t s bet ween coempl oyees f or  

wor k- r el at ed i nj ur i es.   I d.  at  422.   Consi st ent  wi t h t he pur pose 

of  t he Act ,  i n 1977 t he Act  was r evi sed i n accor dance wi t h 

r ecommendat i ons f r om t he Wor ker ' s Compensat i on Advi sor y Counci l  

                                                 
3 See,  e. g. ,  Wi s.  St at .  § 340. 01( 41)  ( def i ni ng " oper at or "  as 

" a per son who dr i ves or  i s i n act ual  physi cal  cont r ol  of  a 
vehi c l e" ) ;  Wi s.  St at .  § 346. 63( 3) ( b)  ( def i ni ng " oper at e"  as " t he 
physi cal  mani pul at i on or  act i vat i on of  any of  t he cont r ol s of  a 
mot or  vehi c l e necessar y t o put  i t  i n mot i on" ) .  
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( t he Advi sor y Counci l )  t o pr ohi bi t  most  wor k- r el at ed i nj ur y 

sui t s bet ween coempl oyees.   I d.   The Advi sor y Counci l  expl ai ned 

t he amendment  t o Wi s.  St at .  § 102. 03( 2)  as f ol l ows:  

[ The amendment ]  woul d per mi t  a sui t  wher e t her e was an 
assaul t  by t he co- empl oye or  wher e t her e was negl i gent  
oper at i on of  a mot or  vehi c l e not  owned or  l eased by 
t he empl oyer .   I t  i s  a f act  t hat  v i r t ual l y al l  
i nsur ance pol i c i es i ssued t o empl oyer s f or  publ i c 
l i abi l i t y  or  f or  f l eet  cover age on empl oyer  owned or  
l eased vehi c l es excl ude payment  of  damages wher e t he 
cl ai m of  an empl oye i s agai nst  a co- empl oye.   The 
r esul t  i s  t hat  t he empl oye who i s bei ng sued i s l ef t  
wi t hout  pr ot ect i on and t he l i t t l e per son i s t he one 
who get s hur t .   The at t ent i on of  t he Advi sor y Counci l  
has been cal l ed t o cases wher e .  .  .  [ t he co- empl oye]  
who was sued was pl aced i n a f i nanci al  posi t i on[ , ]  
because of  t he cost  of  def endi ng or  because of  t he 
j udgment  f or  damages t hat  was r ecover ed[ , ]  t hat  t he 
empl oye woul d not  be abl e t o r ecover  f r om f i nanci al l y 
f or  many year s or  f or  t he bal ance of  hi s l i f e.  

I d.  at  422- 23 ( emphasi s added) .   Si nce t he mai n concer n of  t he 

Advi sor y Counci l  was t he f i nanci al  bur den coempl oyee sui t s coul d 

i mpose upon wor ker s,  t he Advi sor y Counci l  encour aged t he 

l egi s l at ur e " t o r ecr eat e t he st at ut e so t hat  coempl oyee i mmuni t y  

woul d be t he r ul e,  and coempl oyee l i abi l i t y  woul d be t he 

except i on t o t hat  r ul e. "   I d.  at  423.    

¶14 The cour t  f ur t her  expl ai ned t he pur pose of  coempl oyee 

i mmuni t y as f ol l ows:   " I nj ur i es caused by a negl i gent  coempl oyee 

ar e ever yday occur r ences.   Such i nj ur i es ar e di r ect l y r el at ed t o 

t he empl oyment ,  and pur suant  t o t he st at ed pur pose or  obj ect i ve 

of  t he Wor ker ' s Compensat i on Act ,  t he cost s shoul d be passed on 

t o t he consumi ng publ i c. "   I d.   ( quot i ng Ol i ver ,  103 Wi s.  2d at  

648) .   I n exami ni ng t he except i on f or  t he negl i gent  oper at i on of  
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a mot or  vehi c l e t hat  i s  not  owned or  l eased by t he empl oyer ,  t he 

cour t  pr esumed t he l egi s l at ur e bel i eved such a vehi c l e woul d be 

pr i vat el y i nsur ed f or  i t s negl i gent  oper at i on.   I d.  at  424.   The 

Advi sor y Counci l  meet i ng mi nut es f r om December  13,  1976,  

i ndi cat e t hat  t he except i ons t o t he excl usi ve r emedy pr ovi s i on 

wer e dr af t ed wi t h t he i nt ent  of  l i mi t i ng coempl oyee l i abi l i t y  t o 

i nst ances wher e some per son or  ent i t y ot her  t han t he coempl oyee 

woul d sat i sf y any r esul t i ng j udgment .   See Kel l er  v.  Kr af t ,  2003 

WI  App 212,  ¶11,  267 Wi s.  2d 444,  671 N. W. 2d 361 ( i nt er pr et i ng 

t he scope of  t he t hi r d except i on i n Wi s.  St at .  § 102. 03( 2) ,  

whi ch al l ows a c l ai m agai nst  a coempl oyee when a gover nment al  

uni t  wi l l  pay any j udgment  under  a col l ect i ve bar gai ni ng 

agr eement  or  a l ocal  or di nance) . 4  Li mi t i ng t he except i on t o 

i nst ances wher e t he coempl oyee wi l l  be cover ed by ot her  

i nsur ance r ect i f i es t he concer n t he l egi s l at ur e had r egar di ng 

t he f i nanci al  bur den t hat  wor kpl ace i nj ur i es coul d pl ace on 

wor ker s due t o coempl oyee l i abi l i t y .  

¶15 I n accor d wi t h t he pur pose and i nt ent  of  t he Act ,  t o 

make coempl oyee i mmuni t y t he r ul e and coempl oyee l i abi l i t y  t he 

except i on t her eby pr ot ect i ng wor ker s f r om t he f i nanci al  bur den 

of  coempl oyee sui t s,  t he cour t  i n Hake nar r owl y const r ued t he 

except i on t o coempl oyee i mmuni t y due t o negl i gent  oper at i on of  a 

                                                 
4 The mi nut es st at e:   " Di scussi on was hel d on t he pr oposed 

co- empl oye excl usi on.   Mr .  Gr enel l  i nqui r ed about  t he 
possi bi l i t y  of  dr af t i ng a pr ov i s i on t hat  woul d l i mi t  t he co-
empl oye l i abi l i t y  but  per mi t  r ecover y agai nst  a f el l ow empl oye 
i n t he event  t hat  t her e wer e aut o or  ot her  i nsur ance. "   Kel l er  
v.  Kr af t ,  2003 WI  App 212,  ¶11,  267 Wi s.  2d 444,  671 N. W. 2d 361.    
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vehi c l e.   Hake,  178 Wi s.  2d at  426. 5  A nar r ow const r uct i on al so 

f ol l ows t he gener al  r ul e of  st at ut or y i nt er pr et at i on t hat  

st at ut or y except i ons shoul d be st r i ct l y const r ued.   See 82 

C. J. S.  St at ut es § 371 ( 2006) ;  Mi l l er ,  260 Wi s.  2d 581,  ¶18.   To 

do ot her wi se,  woul d cause t he except i on t o swal l ow t he r ul e of  

coempl oyee i mmuni t y.    

¶16 Whi l e t he pur pose of  t he st at ut e and t he gener al  r ul e 

of  st at ut or y i nt er pr et at i on i nst r uct  us t o i nt er pr et  t he 

except i on i n Wi s.  St at .  § 102. 03( 2)  nar r owl y,  we must  mor e 

speci f i cal l y def i ne what  " oper at i on of  a mot or  vehi c l e"  means t o 

det er mi ne whet her  t ur ni ng t he i gni t i on swi t ch of  a vehi c l e under  

t he c i r cumst ances i n t hi s case f al l s wi t hi n an except i on t o 

coempl oyee i mmuni t y.   Thi s t ask i s not  easi l y accompl i shed 

because ot her  Wi sconsi n st at ut es empl oy t he t er m " oper at e. "   

See,  e. g. ,  Wi s.  St at .  § 346. 63( 3) ( b)  ( r el at i ng t o pr ohi bi t i on of  

oper at i ng a mot or  vehi c l e whi l e i nt oxi cat ed) ;  Wi s.  St at .  

§ 350. 01( 9r )  ( r el at i ng t o snowmobi l e saf et y) .   However ,  as 

expl ai ned bel ow,  t hese st at ut es di f f er  i n pur pose f r om 

§ 102. 03( 2) ,  and t he pur pose of  a st at ut e i nf or ms our  

i nt er pr et at i on of  i t .   Kl ei n v.  Boar d of  Regent s of  t he 

Uni ver si t y of  Wi s.  Sys. ,  2003 WI  App 118,  ¶13,  265 Wi s.  2d 543,  

                                                 
5 Ot her  st at es have al so nar r owl y const r ued except i ons t o 

t hei r  r espect i ve wor ker ' s compensat i on excl usi v i t y pr ovi s i ons.   
See Kuhar  v.  Phi l l i ps,  881 A. 2d 554,  555 ( Conn.  Super .  Ct .  2005)  
( st at i ng t he except i on based on f el l ow " empl oyee' s negl i gence i n 
t he oper at i on of  a mot or  vehi c l e"  must  be nar r owl y const r ued) ;  
Tayl or  v.  Sch.  Bd.  of  Br evar d Count y,  888 So. 2d 1,  5 ( Fl a.  2004)  
( i nt er pr et i ng t he except i on t o f el l ow empl oyee i mmuni t y nar r owl y 
under  or di nar y r ul es of  st at ut or y const r uct i on) .      
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666 N. W. 2d 67 ( concl udi ng t hat  st at ut or y i nt er pr et at i on t hat  

cont r avenes t he pur pose of  a st at ut e i s not  f avor ed) .      

¶17 For  exampl e,  t he st at ut e pr ohi bi t i ng t he oper at i on of  

a mot or  vehi c l e whi l e i nt oxi cat ed ( OMVWI )  di f f er s i n t wo 

i mpor t ant  r espect s.   Fi r st ,  i t  def i nes " oper at e"  wi t hi n t he 

st at ut e i t sel f  as " t he physi cal  mani pul at i on or  act i vat i on of  

any of  t he cont r ol s of  a mot or  vehi c l e necessar y t o put  i t  i n 

mot i on. "   Wi s.  St at .  § 346. 63( 3) ( b) . 6  Wi sconsi n St at .  

§ 102. 03( 2)  cont ai ns no def i ni t i on of  " oper at i on, "  nor  does any 

ot her  pr ovi s i on of  wor ker ' s compensat i on l aw def i ne i t .   Second,  

t he pur pose of  t he OMVWI  st at ut e " i s t o det er  a per son who i s 

i nt oxi cat ed f r om get t i ng behi nd t he wheel  of  a mot or  vehi c l e i n 

t he f i r st  i nst ance,  r at her  t han t o have a cour t  or  j ur y make a 

f i ne di st i nct i on l at er  [ about ]  whet her  t he per son was i n a 

posi t i on t o cause har m. "   St at e v.  Modor y,  204 Wi s.  2d 538,  544,  

555 N. W. 2d 399 ( Ct .  App.  1996)  ( c i t i ng Mi l waukee Count y v.  

Pr oegl er ,  95 Wi s.  2d 614,  291 N. W. 2d 608 ( Ct .  App.  1980) ) .   

Si nce t he pur pose of  t he OMVWI  st at ut e i s t o det er  i nt oxi cat ed 

per sons f r om bei ng i n a posi t i on wher e t hey coul d enabl e a mot or  

vehi c l e t o cause har m,  oper at i on i s br oadl y const r ued t o 

f aci l i t at e t hat  pur pose.  

                                                 
6 See al so Wi s.  St at .  § 343. 305 ( 1) ( c)  ( def i ni ng " oper at e"  

t he same as Wi s.  St at .  § 346. 63( 3) ( b)  i n r egar d t o i mpl i ed 
consent  f or  dr i ver  i nt oxi cat i on t est s) ;  Wi s.  St at .  
§ 943. 23( 1) ( c)  ( def i ni ng " oper at e"  t he same as § 346. 63( 3) ( b)  i n 
r egar d t o penal t i es f or  oper at i ng a vehi c l e wi t hout  t he owner ' s 
consent ) .  
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¶18 I n cont r ast ,  coempl oyee l i abi l i t y  f or  negl i gent  

oper at i on of  a mot or  vehi c l e under  Wi s.  St at .  § 102. 03( 2)  i s a 

nar r ow except i on t o t he gener al  r ul e t hat  wor ker ' s compensat i on 

i s t he excl usi ve r emedy f or  wor k- r el at ed i nj ur i es.   Ther ef or e,  

t he def i ni t i on of  " oper at e"  f r om t he OMVWI  st at ut es i s 

i nappr opr i at e f or  § 102. 03( 2) ,  gi ven t he di f f er ent  pur poses of  

t he st at ut es. 7 

¶19 Si mi l ar  t o t he br oad i nt er pr et at i on under  t he OMVWI  

st at ut e,  we i nt er pr et ed t he t er m " oper at e"  under  a snowmobi l e 

                                                 
7 Si nce Wi s.  St at .  § 343. 305( 1) ( c)  ( t he i mpl i ed consent  

st at ut e)  def i nes " oper at e"  t he same as Wi s.  St at .  
§ 346. 63( 3) ( b) ,  r el at es t o t he same subj ect  mat t er  as 
§ 346. 63( 3) ( b) ,  and i s par t  of  t he same st at ut or y scheme,  we 
i nt er pr et  " oper at e"  i n § 343. 305( 1) ( c)  t he same as " oper at e"  i n 
§ 346. 63( 3) ( b) .   See St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  
Dane Count y,  2004 WI  58,  ¶46,  271 Wi s.  2d 633,  681 N. W. 2d 110 
( st at i ng t hat  st at ut or y l anguage i s i nt er pr et ed " not  i n 
i sol at i on but  as par t  of  a whol e;  i n r el at i on t o t he l anguage of  
sur r oundi ng or  c l osel y- r el at ed st at ut es;  and r easonabl y,  t o 
avoi d absur d or  unr easonabl e r esul t s" ) .   Ther ef or e,  f or  t he 
r easons di scussed above,  t he def i ni t i on of  " oper at e"  i n 
§ 343. 305( 1) ( c)  does not  appl y t o Wi s.  St at .  § 102. 03( 2) .    

Wi sconsi n St at .  § 943. 23( 1) ( c)  al so def i nes " oper at e"  t he 
same as Wi s.  St at .  § 346. 63( 3) ( b) .   The pur pose of  
§ 943. 23( 1) ( c)  i s  t o pr ohi bi t  so- cal l ed " j oy- r i di ng. "   Bass v.  
St at e,  29 Wi s.  2d 201,  207,  138 N. W. 2d 154 ( 1965) .   The st at ut e 
i s ai med at  addr essi ng " evi l s"  r esul t i ng f r om " j oy- r i di ng"  such 
as:   " ( 1)  t he owner  i s,  t empor ar i l y  at  l east ,  depr i ved of  t he 
use of  hi s vehi c l e,  ( 2)  t he vehi c l e i s f r equent l y abused and 
damaged,  and ( 3)  not  i nf r equent l y t he vehi c l e i s used i n such a 
manner  as t o cause danger  and i nj ur y t o ot her  member s of  t he 
publ i c. "   I d.   Ther ef or e,  as wi t h t he OMVWI  st at ut e,  t he pur pose 
of  § 943. 23 i s t o det er  per sons f r om assumi ng a posi t i on wher e 
t hey coul d cause har m wi t h a vehi c l e.   Due t o t he pur pose of  t he 
st at ut e and cont ext  i n whi ch t he t er m " oper at e"  i s used,  t he 
def i ni t i on of  " oper at e"  i n § 943. 23 al so does not  appl y t o Wi s.  
St at .  § 102. 03( 2) .  
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saf et y st at ut e,  Wi s.  St at .  § 350. 09,  br oadl y.   " Oper at e"  i s al so 

def i ned i n Wi s.  St at .  ch.  350 as " t he exer ci se of  physi cal  

cont r ol  over  t he speed or  di r ect i on of  a snowmobi l e or  t he 

physi cal  mani pul at i on or  act i vat i on of  any of  t he cont r ol s of  a 

snowmobi l e necessar y t o put  i t  i n mot i on. "   Wi s.  St at .  

§ 350. 01( 9r ) .   Thi s i s a di f f er ent  def i ni t i on f r om t hat  f ound i n 

Wi s.  St at .  § 346. 63( 3) ( b) .   However ,  we det er mi ned t he t er m 

" oper at e"  i n r egar d t o a snowmobi l e was not  ambi guous i n 

§ 350. 09,  and r el y i ng on Modor y,  we concl uded t hat  a snowmobi l e 

need not  be put  i n mot i on i n or der  f or  i t  t o be oper at ed,  but  

some af f i r mat i ve act i on must  have occur r ed.   Bur g v.  Ci nci nnat i  

Cas.  I ns.  Co. ,  2002 WI  76,  ¶¶21- 22,  254 Wi s.  2d 36,  645 N. W. 2d 

880. 8  However ,  t he def i ni t i on of  t he t er m " oper at e"  under  t he 

snowmobi l e saf et y st at ut e i s not  appr opr i at e t o engr af t  ont o 

Wi s.  St at .  § 102. 03( 2)  because,  s i mi l ar  t o t he OMVWI  st at ut e,  

t he pur pose of  § 350. 09 i s t o l i mi t  occasi ons t hat  coul d l ead t o 

                                                 
8 We deci ded t he def i ni t i on of  " oper at e"  di d r equi r e an 

" af f i r mat i ve physi cal  act  of  mani pul at i on or  act i vat i on of  t he 
snowmobi l e' s cont r ol s necessar y t o put  i t  i n mot i on. "   Bur g v.  
Ci nci nnat i  Cas.  I ns.  Co. ,  2002 WI  76,  ¶22,  254 Wi s.  2d 36,  645 
N. W. 2d 880 ( concl udi ng t hat  s i t t i ng on a par ked snowmobi l e wi t h 
i t s engi ne of f  i s  not  oper at i ng t he snowmobi l e under  t he 
st at ut e) .    
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har m.   Thi s pur pose i s f aci l i t at ed by a br oad and i ncl usi ve 

const r uct i on of  t he t er m,  oper at e. 9 

¶20 However ,  some cases do const r ue t he t er m " oper at i on of  

a mot or  vehi c l e"  mor e nar r owl y t han t hose we di scussed above.   

I n so doi ng,  t hey di st i ngui sh oper at i on of  a vehi c l e f r om 

act i ons associ at ed wi t h t he mai nt enance or  r epai r  of  a vehi c l e.   

See Gr af  v.  Bl oechl ,  36 Wi s.  2d 635,  154 N. W. 2d 340 ( 1967) ;  Fr ye 

v.  Angst ,  28 Wi s.  2d 575,  137 N. W. 2d 430 ( 1965) .    

¶21 I n Gr af ,  an i noper abl e vehi c l e was t owed t o a ser vi ce 

st at i on f or  r epai r s.   Dur i ng t he cour se of  t hese r epai r s,  t he 

mechani cs at t empt ed t o st ar t  t he engi ne by pour i ng gasol i ne i nt o 

t he car bur et or  as t he i gni t i on swi t ch was t ur ned.   Thi s caused 

t he gasol i ne i n t he cont ai ner  t o cat ch f i r e,  and one of  t he 

wor ker s,  Bl oechl ,  t hr ew t he bur ni ng gasol i ne over  hi s shoul der  

wi t hout  knowi ng t hat  Gr af  was st andi ng behi nd hi m.   Gr af  was 

i nj ur ed.   We wer e asked t o det er mi ne whet her  t ur ni ng t he key 

t hat  act i vat ed t he engi ne' s i gni t i on was oper at i on of  a mot or  

vehi c l e,  as t hat  t er m was used i n t he f or mer  di r ect  act i on 

                                                 
9 See al so Wi s.  St at .  § 23. 33( 1) ( i r )  ( def i ni ng " oper at e"  t he 

same as Wi s.  St at .  § 350. 01( 9r )  f or  t he pur poses of  al l - t er r ai n 
vehi c l e pr ovi s i ons,  i ncl udi ng t he pr ohi bi t i on of  t he i nt oxi cat ed 
oper at i on of  an al l - t er r ai n vehi c l e under  § 23. 33( 4c) ) .   Si nce 
§ 23. 33( 1) ( i r )  has t he same def i ni t i on of  oper at e as 
§ 350. 01( 9r )  and t he same pur poses ( t o ( 1)  pr omot e saf et y and 
( 2)  det er  i nt oxi cat ed oper at i on)  as chs.  350 and 346,  we 
concl ude t he t er m " oper at e"  i n § 23. 33( 1) ( i r )  i s  not  appl i cabl e 
t o Wi s.  St at .  § 102. 03( 2) .   We not e t hat  " oper at i on"  i s def i ned 
i n § 23. 33( 1) ( i t )  t he same as oper at e,  but  wi t h gr ammat i cal  wor d 
choi ces consi st ent  wi t h t he noun,  " oper at i on. "   
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st at ut e. 10  Gr af ,  36 Wi s.  2d at  638.   We concl uded t hat  Bl oechl ' s 

act i on di d not  const i t ut e oper at i on of  a mot or  vehi c l e because 

Bl oechl ' s " pr i mar y i nt ent i on and pur pose i n at t empt i ng t o st ar t  

t he car  was t o f i ni sh t he r epai r s. "   I d.  at  642.   We 

di st i ngui shed mai nt enance f r om oper at i on and st at ed:  

' Mai nt enance'  of  an aut omobi l e has never  been 
consi der ed a par t  of  oper at i on,  or  of  management  and 
cont r ol .   Mai nt enance connot es a st at e of  physi cal  
r epai r ;  management  and cont r ol  r ef er s t o t he manner  of  
i t s  use.   And even i n t hei r  di ct i onar y senses t hese 
wor ds do not  r eadi l y admi t  of  t he i ncl usi on of  
mai nt enance.   .  .  .   The at t empt  t o st ar t  t he mot or  i n 
t he case at  bar  was a par t  of  t he pr ocess of  r epai r  
and consequent l y an act  of  ' mai nt enance, '  not  ' use,  
oper at i on,  management  or  cont r ol '  of  t he vehi c l e.    

I d.  at  643 ( quot i ng Fr ye,  28 Wi s.  2d at  582) . 11  We expl ai ned 

t hat  mai nt enance and r epai r  ar e act i ons t hat  f al l  out s i de of  

                                                 
10 Wi sconsi n St at .  § 260. 11,  t he di r ect  act i on st at ut e at  

t hat  t i me,  was r epeal ed by a Supr eme Cour t  Or der  dat ed 
Febr uar y 17,  1975,  ef f ect i ve on Januar y 1,  1976.  

11 See al so Chase v.  Dunbar ,  185 So. 2d 563 ( La.  Ct .  App.  
1966) .   I n Chase,  t he cour t  i nt er pr et ed t he t er m " use"  under  an 
i nsur ance pol i cy ,  whi ch t he cour t  char act er i zed as embr aci ng and 
i ncl udi ng " oper at i on. "   I d.  at  569.   The cour t  di st i ngui shed 
" use"  f r om " mai nt enance"  based on " t he i nt ent ,  pur pose and 
obj ect i ve of  t he per son concer ned. "   I d.  at  570.   Ther ef or e,  t he 
cour t  concl uded t hat  t he act i on of  one mechani c st ar t i ng t he car  
whi l e anot her  mechani c pour ed gasol i ne i nt o t he car bur et or  was 
mai nt enance and not  use of  t he vehi c l e because t he mechani cs 
wer e not  st ar t i ng t he car  wi t h t he i nt ent  t o use t he vehi c l e f or  
any pur pose ot her  t han t o r epai r  t he vehi c l e so t hat  i t  coul d be 
used l at er  by i t s owner .   I d.  ( c i t i ng a " near l y anal ogous"  case,  
Wal l  v.  Wi ndmann,  142 So. 2d 537 ( La.  Ct .  App.  1962) ,  " wher ei n 
[ t he cour t ]  hel d t he st ar t i ng of  a t r uck' s mot or  at  t he r equest  
of  a mechani c r epai r i ng t he engi ne const i t ut ed ' mai nt enance' " ) .   
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" use,  oper at i on,  management  or  cont r ol "  of  t he vehi c l e. 12  I d.  at  

643.   We concl uded t hi s was so because Bl oechl ' s " pr i mar y 

i nt ent i on and pur pose i n at t empt i ng t o st ar t  t he car  was t o 

f i ni sh t he r epai r s. "   I d.  at  642.   Ther ef or e,  we concl uded 

Bl oechl ' s act i on was not  oper at i on of  t he vehi c l e.   I d.  at  642-

43.  

¶22 Al t hough we ci t ed past  deci s i ons t hat  al so had 

concl uded t hat  mai nt enance and r epai r s wer e not  t he use or  

oper at i on of  a mot or  vehi c l e,  i d.  at  642,  our  deci s i on r est ed on 

a common sense under st andi ng t hat  t her e i s an i nher ent  

di f f er ence bet ween r epai r i ng a vehi c l e and oper at i ng or  usi ng 

i t ,  i d.    

¶23  We concl ude t he di st i nct i on bet ween oper at i on and 

mai nt enance or  r epai r s shoul d appl y i n t he cont ext  of  t he 

except i on t o t he excl usi v i t y  pr ovi s i on i n Wi s.  St at .  

§ 102. 03( 2) .   An i nt er pr et at i on of  t he t er m " oper at i on"  t hat  

                                                 
12 " [ N] egl i gent  oper at i on,  management  or  cont r ol "  wer e t he 

wor ds used i n t hen Wi s.  St at .  § 260. 11( 1) ,  whi ch we wer e 
i nt er pr et i ng.   Gr af  v.  Bl oechl ,  36 Wi s.  2d 635,  639,  154 N. W. 2d 
340 ( 1967) .   I n Gr af ,  we hel d t hat  t he pl ai nt i f f ' s  i nj ur i es 
ar ose out  of  t he " mai nt enance"  of  a mot or  vehi c l e.   I d.  at  640-
41.   Hassel st r om v.  Rex Chai nbel t ,  I nc. ,  50 Wi s.  2d 487,  184 
N. W. 2d 902 ( 1971)  r evi ewed Gr af  and Fr ye v.  Angst ,  28 Wi s.  2d 
575,  137 N. W. 2d 430 ( 1965) ,  i n t he cont ext  of  a r evi s i on t o t he 
di r ect  act i on st at ut e,  t hen Wi s.  St at .  § 260. 11( 1) .   We not ed 
t hat  t he r evi s i on expanded " t he di r ect - act i on st at ut e,  sec.  
260. 11( 1) ,  t o i ncl ude act i ons f or  damages caused by t he 
negl i gent  mai nt enance,  use or  def ect i ve const r uct i on of  a mot or  
vehi c l e. "   Hassel st r om,  50 Wi s.  2d at  497.   Hassel st r om has no 
ef f ect  on whet her  t he act s under  consi der at i on const i t ut e 
" mai nt enance"  or  " oper at i on"  of  a mot or  vehi c l e because 
Hassel st r om di d not  r e- exami ne t hat  quest i on.    
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di st i ngui shes bet ween oper at i on and mai nt enance or  r epai r s i s  

consi st ent  wi t h t he pur poses of  t he Act :   ( 1)  t o al l ocat e t he 

cost  of  wor ker s '  i nj ur i es t o t he i ndust r y i n whi ch t hey occur  

and ( 2)  t o pr ot ect  wor ker s f r om t he f i nanci al  bur dens of  

coempl oyee sui t s .   I nj ur i es t o wor ker s caused by negl i gent  

coempl oyees whi l e per f or mi ng mai nt enance or  r epai r s on a mot or  

vehi c l e t hat  coul d not  t hen be dr i ven on a publ i c r oadway ar e 

common occur r ences f or  t hose wor ker s i n t he vehi c l e mai nt enance 

and r epai r  i ndust r y.   They ar e di r ect l y r el at ed t o t hei r  

empl oyment .   Ther ef or e,  t he cost s of  t hese i nj ur i es shoul d be 

passed on t o t he i ndust r y and ul t i mat el y t he consumi ng publ i c;  

t hey shoul d not  be bor n by t he wor ker .    

¶24 Fur t her mor e,  whi l e a vehi c l e t hat  i s  not  l eased or  

owned by t he empl oyer  may be pr i vat el y i nsur ed and have 

l i abi l i t y  cover age f or  i t s negl i gent  oper at i on,  whi ch coul d 

al l evi at e some of  t he concer n r egar di ng pl aci ng a f i nanci al  

bur den on wor ker s.   I n Wi sconsi n,  vehi c l e i nsur ance i s not  

r equi r ed. 13  Ther ef or e,  s i mpl y because t he vehi c l e i s not  owned 

or  l eased by t he empl oyer ,  i t  does not  f ol l ow t hat  t her e wi l l  be 

i nsur ance t o cover  any i nj ur y a negl i gent  coempl oyee i nf l i c t s 

upon an empl oyee.   Fur t her mor e,  t he pot ent i al  l ack of  i nsur ance 

by a t hi r d- par t y owner  of  a mot or  vehi c l e i s especi al l y 

t r oubl i ng because t he coempl oyee who has a j udgment  r ender ed 

                                                 
13 See Wi s.  St at .  ch.  344 t hat  r equi r es pr oof  of  f i nanci al  

r esponsi bi l i t y  by i nsur ance or  bond onl y af t er  not i ce of  an 
unpai d j udgment  agai nst  t he vehi c l e owner  has been pr esent ed t o 
t he Depar t ment  of  Tr anspor t at i on.   
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agai nst  hi m f or  t he negl i gent  oper at i on of  a mot or  vehi c l e 

dur i ng t he cour se of  hi s empl oyment  cannot  sue hi s empl oyer  f or  

cont r i but i on or  i ndemni f i cat i on as t he Act  est abl i shes t hat  i t  

i s  t he empl oyer ' s sol e l i abi l i t y  f or  an i nj ur ed wor ker . 14  Mul der  

v.  ACME- Cl evel and Cor p. ,  95 Wi s.  2d 173,  177,  290 N. W. 2d 276 

( 1980) .   Ther ef or e,  under  t he cur r ent  st at ut e,  any j udgment  

agai nst  an uni nsur ed coempl oyee who negl i gent l y oper at es a mot or  

vehi c l e dur i ng t he cour se of  hi s empl oyment  wi l l  r emai n wi t h t he 

wor ker ,  cont r ar y t o t he pur pose of  t he 1977 st at ut or y 

r evi s i ons. 15   

¶25 Fur t her mor e,  const r ui ng t he except i on t o coempl oyee 

i mmuni t y nar r owl y wi l l  not  r esul t  i n l eavi ng an i nj ur ed empl oyee 

wi t hout  r el i ef  because wor ker ' s compensat i on benef i t s wi l l  be 

pai d f or  t he empl oyee' s i nj ur i es.   I n t hi s case,  wor ker ' s 

compensat i on benef i t s have been pai d t o McNei l .   We r ecogni ze 

                                                 
14 Because aut omobi l e owner s ar e not  r equi r ed t o pur chase 

i nsur ance f or  t hei r  vehi c l es and because many i nsur ance pol i c i es 
ar e f or  a mi ni mal  amount  of  i nsur ance t hat  may be i nsuf f i c i ent  
t o cover  a sever e per sonal  i nj ur y,  a negl i gent  coempl oyee who 
causes an i nj ur y  t o a cowor ker  coul d be saddl ed wi t h a money 
j udgment  t hat  he wi l l  never  be abl e t o sat i sf y.   Accor di ngl y,  
t he l egi s l at ur e may wi sh t o exami ne " oper at i on of  a mot or  
vehi c l e"  except i on t o Wi s.  St at .  § 102. 03( 2)  and det er mi ne 
whet her  i t  shoul d modi f y t he st at ut e such t hat  a coempl oyee who 
negl i gent l y oper at es a mot or  vehi c l e wi l l  be l i abl e onl y t o t he 
ext ent  t hat  t her e i s i nsur ance t o pay a j udgment .  

15 Accor di ngl y,  t he l egi s l at ur e may wi sh t o r evi s i t  t he 
second except i on t o t he excl usi ve r emedy pr ovi s i on of  Wi s.  St at .  
§ 102. 03( 2)  t o det er mi ne whet her  t he st at ut e needs f ur t her  
r evi s i on,  i n l i ght  of  i t s  pur pose of  maki ng coempl oyee i mmuni t y 
t he r ul e and coempl oyee l i abi l i t y  t he except i on.  
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t hat  our  deci s i on i n t hi s r egar d r equi r es some f ur t her  

c l ar i f i cat i on of  our  di scussi on i n Rocker .    

¶26 I n Rocker ,  a coempl oyee i n a f ul l - ser vi ce car  wash 

dr ove a cust omer ' s aut omobi l e i nt o a f el l ow empl oyee.   Rocker ,  

289 Wi s.  2d 294,  ¶6.   We wer e cal l ed upon t o deci de whet her  a 

f ul l - ser vi ce car  wash was a " mot or  vehi c l e handl er "  wi t hi n t he 

meani ng of  Wi s.  St at .  § 632. 32( 2) ( b) .   I d. ,  ¶3.   We di d so i n 

t he cont ext  of  an excl usi on i n t he empl oyer ' s compr ehensi ve 

pol i cy t hat  pur por t ed t o excl ude cover age f or  t he empl oyee' s  

i nj ur y.   I d. ,  ¶4.   We concl uded t hat  t he excl us i on was i nval i d 

because a f ul l - ser vi ce car  wash i s a mot or  vehi c l e handl er  

wi t hi n § 632. 32( 2) ( b) ,  and accor di ngl y,  § 632. 32( 6) ( a)  pr ecl udes 

a pol i cy pr ovi s i on t hat  excl udes cover age f or  an empl oyee' s 

i nj ur y.   I d. ,  ¶49.    

¶27 However ,  we wer e al so asked i n Rocker  t o deci de 

whet her  Gor zal ski  v.  Fr ankenmut h Mut ual  I nsur ance Co. ,  145 

Wi s.  2d 794,  429 N. W. 2d 537 ( Ct .  App.  1988)  was st i l l  good l aw.   

Rocker ,  289 Wi s.  2d 294,  ¶50.   I n Gor zal ski ,  a coempl oyee had 

dr i ven a cust omer ' s car  i nt o a f el l ow empl oyee,  causi ng i nj ur y.   

The empl oyer ' s pol i cy had an excl usi on f or  coempl oyee i nj ur i es 

t hat  t he cour t  of  appeal s uphel d,  not wi t hst andi ng Wi s.  St at .  

§ 632. 32( 6) ( a) .   Gor zal ski ,  145 Wi s.  2d at  804.   We over r ul ed 

t hat  concl usi on.   Rocker ,  289 Wi s.  2d 294,  ¶52.   We t hen went  on 

t o opi ne t hat  t he i nj ur ed empl oyee i n Gor zal ski  had a r emedy i n 

addi t i on t o t hat  pr ovi ded by t he Act  because t he negl i gent  

empl oyee was not  oper at i ng a vehi c l e owned or  l eased by t he 

empl oyer .   I d. ,  ¶53.   And,  whi l e we expl ai ned t hat  a negl i gent  



No.  2005AP423   

 

20 
 

empl oyee had " pot ent i al  l i abi l i t y"  t o a f el l ow empl oyee,  we di d 

not  at t empt  t o det er mi ne whet her  t he empl oyee' s conduct  i n 

Rocker  act ual l y f el l  wi t hi n t he st at ut or y excl usi on of  Wi s.  

St at .  § 102. 03( 2) .   I d.    

¶28 Our  deci s i on her ei n i s consi st ent  wi t h our  di scussi on 

i n Rocker  when we concl ude t hat  act i ons t hat  const i t ut e 

mai nt enance or  r epai r s of  a mot or  vehi c l e,  whi l e t he condi t i on 

of  t he vehi c l e i s such t hat  i t  coul d not  t hen be dr i ven on a 

publ i c r oadway,  cannot  const i t ut e oper at i on of  a mot or  vehi c l e.   

Her e,  Hansen was st andi ng out si de of  t he vehi c l e.   Hansen' s 

act i on i n at t empt i ng t o st ar t  t he engi ne was under t aken t o 

ser vi ce t he vehi c l e by f i ni shi ng t he mai nt enance of  i t s  r adi at or  

when i t  was connect ed t o a machi ne and coul d not  be dr i ven on a 

publ i c r oadway.   Accor di ngl y,  hi s act i on di d not  const i t ut e 

" oper at i on of  a mot or  vehi c l e"  under  Wi s.  St at .  § 102. 03( 2) .     

I I I .   CONCLUSI ON 

¶29 We concl ude t hat  when t he act i on under  consi der at i on 

i s under t aken t o ser vi ce or  r epai r  a vehi c l e,  and t he condi t i on 

of  t he vehi c l e i s such t hat  i t  coul d not  t hen be dr i ven on a 

publ i c r oadway,  t he act i on does not  const i t ut e " oper at i on of  a 

mot or  vehi c l e"  wi t hi n t he meani ng of  Wi s.  St at .  § 102. 03( 2) .   

The act i on at  i ssue her e was at t empt i ng t o st ar t  t he vehi c l e 

when i t  was connect ed t o a machi ne t o f l ush t he r adi at or .   Thi s 

act i on was under t aken t o ser vi ce t he vehi c l e whi l e i t  coul d not  

be dr i ven on a publ i c r oadway.   Ther ef or e,  i t  does not  

const i t ut e t he " oper at i on of  a mot or  vehi c l e"  as t hat  t er m i s 
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used i n § 102. 03( 2) .   Accor di ngl y,  we af f i r m t he ci r cui t  cour t ' s  

summar y j udgment  di smi ssi ng McNei l ' s  c l ai ms.  

By the Court.—The deci s i on of  t he c i r cui t  cour t  i s  

af f i r med.  
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¶30 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  The i ssue 

pr esent ed i s whet her  t he f ol l owi ng conduct  const i t ut es 

" oper at i on of  a mot or  vehi c l e"  under  Wi s.  St at .  § 102. 03( 2)  when 

t he mot or  vehi c l e l ur ches f or war d on t he t ur n of  t he i gni t i on 

key and i nj ur es a co- empl oyee:   An empl oyee who i s out si de a 

vehi c l e t ur ns t he i gni t i on key of  a vehi c l e t hat  i s  connect ed t o 

a machi ne t o f l ush t he r adi at or  and t he vehi c l e cannot  be dr i ven 

on a publ i c r oadway whi l e at t ached t o t he machi ne.   I  agr ee wi t h 

t he maj or i t y opi ni on t hat  t he answer  t o t hi s quest i on i s NO.  

¶31 The i nst ant  case does not  pr esent  t he onl y f act  

s i t uat i on i n whi ch t he quest i on of  whet her  par t i cul ar  conduct  

const i t ut es " oper at i on of  a mot or  vehi c l e"  under  Wi s.  St at .  

§ 102. 03( 2) .   The cour t ' s  deci s i on does not  pr ovi de t he answer  

t o ot her  f act  si t uat i ons because t he cour t ,  l i ke t he st at ut e,  

does not  def i ne speci f i cal l y or  gener al l y what  " oper at i on of  a 

mot or  vehi c l e"  means under  Wi s.  St at .  § 102. 03( 2) .    

¶32 Fur t her mor e,  ot her  st at ut es def i ni ng " oper at i on of  a 

vehi c l e"  ( or  a var i at i on of  t hi s  phr ase)  ar e of  no assi st ance i n 

def i ni ng " oper at i on of  a mot or  vehi c l e"  under  Wi s.  St at .  

§ 102. 03( 2) .   I n many of  t hese ot her  st at ut es t he l egi s l at ur e 

has def i ned " oper at i on of  a vehi c l e, "  and i n cases comi ng t o 

t hi s cour t ,  t he cour t  i nt er pr et s t he st at ut or y def i ni t i on of  

oper at i on of  a vehi c l e.   Fur t her mor e,  t he meani ng of  t he phr ase 

" oper at i on of  a vehi c l e"  depends on t he pur pose of  t he st at ut e.  

¶33 Today' s opi ni on deci des t hi s case.   Di f f er ent  conduct  

wi l l  be eval uat ed on a case- by- case basi s——not  on a st andar d set  

f or t h i n t he i nst ant  case.  
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¶34 Accor di ngl y,  I  concur .  

¶35 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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