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No. 2004AP267
(L.C. No. 2003CV1288)

STATE OF W SCONSI N ) I N SUPREME COURT

City of Janesville,

o L FI LED
Pl aintiff-Respondent-Petitioner,
V. JUL 11, 2007
CC Mdwest, Inc. a foreign corporation, David R Schanker

Clerk of Supreme Court
Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Reversed.

11 PATI ENCE DRAKE ROGCGENSACK, J. This is a review of a
decision of the court of appeals reversing the circuit court's
judgnent® granting the City of Janesville (the City) a wit of
assistance to renove the defendant, CC Mdwest, Inc. (CC
M dwest), from property that the City previously acquired by
exercising its power of emnent domain. The circuit court
concluded that there were no issues of material fact and the
Cty had met its statutory obligation to nake available to CC

M dwest a conparabl e replacenent property/business as required

! Judge John W Roethe, Circuit Court for Rock County,
presi ded.
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by Ws. Stat. § 32.05(8)(b)-(c) and Ws. Stat. 8§ 32.19(2)(c)
(2003-04).2 The circuit court also concluded that granting the
Cty a wit of assistance did not deprive CC Mdwest of any
constitutional rights. The court of appeals reversed. It
agreed that the question presented was one of law, but it held

that "[b]Jecause it is undisputed that none of the properties the

Cty identified net [the statutory definition of conparable
repl acenent property set out in 8 32.19(2)(c)], the Cty was not

entitled to a wit of assistance.” Cty of Janesville v. CC

Mdwest, Inc., 2006 W App 21, 132, 289 Ws. 2d 453, 710 N.W2d

713 (enphasis added). Accordingly, in a published opinion, it
reversed the circuit court judgnent. Id.

12 W  conclude that in satisfying its statutory
obligation to nmake available a conparable replacenent property,
pursuant to Ws. Stat. 8 32.05(8)(b)-(c), the Cty nust identify
one or nore properties that neet the paraneters of Ws. Stat.
§ 32.19(2)(c)® to serve as a conparable replacenment business.

Because we conclude that the Gty has done so and has nmade no

2 All subsequent references to the Wsconsin Statutes are to
t he 2003-04 version unless otherw se indicat ed.

® There are relocation paynents not at issue in this case

that are required by Ws. Stat. § 32.109. However, nonetary
relief is not requested in this lawsuit. As counsel for CC
M dwest stated at oral argunent, if CC Mdwest prevails in this
lawsuit, it will seek damages in another action.

2
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contrary concession in this regard,* we reverse the decision of
the court of appeals.
| . BACKGROUND

13 On February 7, 2003, the Gty acquired the ownership
of a property at 1627 South Jackson Street in the Cty of
Janesvil |l e, Wsconsin (the Property), t hrough condemmati on
pr oceedi ngs. The condemmation was part of a transportation
project involving reconstruction of a street and construction of
a railroad bridge, wunderpass, and drive. The Property,
consisting of approximately nine acres, was |eased and occupied
by CC M dwest. Only 3.2 acres of the Property actually were
used by CC M dwest. CC Mdwest is a wholly owned subsidiary of
CenTra, Inc. (CenTra), and another wholly owned subsidiary of
CenTra, Crown Enterprises, Inc., owned the Property that CC
M dwest rented before the Gty acquired ownership of it.

14 CC M dwest operated a "less than truck-1oad business”
on the Property, wherein custoners sent and received freight in
quantities less than a full sem-trailer | oad. CC Mdwest's
trucks picked up freight and returned to the Property where the
freight was unloaded. O her trucks were later reloaded to

conplete full truckloads of freight. They delivered their | oads

4 At oral argument before this court, the Gty explained
that it had not represented to the court of appeals that it had

failed to identify a statutorily sufficient conpar abl e
replacenent business, but that the court of appeals had
m sunderstood its position. The City's brief to the court of

appeals is consistent with the Cty's position before us.
Therefore, it appears there was a m sunderstanding at the court
of appeals in regard to the City's position.
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to other termnals within CenTra's network, which covers 38
st at es. The building on the Property included 20 docks, 16 of
which were arranged in a "cross-docking" configuration that
allowed the trucks that were being unloaded to be directly
across the termnal floor from the doors of the trucks that
received the freight.

15 CC M dwest was notified of the Gty's plans to acquire
ownership of the Property in Novenber 2001. In Cctober 2002,
the Cty advised CC Mdwest by letter that it would need to
relocate and would receive a 90-day notice of when it had to
nove. The City explained that CC M dwest would be eligible for
specified relocation assistance in accordance with Wsconsin's
rel ocation assistance |aw The letter also listed seven
properties that CC Mdwest mght "wish to consider"” for
rel ocation, including four properties identified by the Cty as
"conpar abl e repl acenent businesses."® On February 6, 2003, the
Cty notified CC Mdwest that it had until My 8, 2003, to
vacate and that CC Mdwest was entitled to 30 days of rent-free
occupancy commenci ng February 15, 2003. The City also specified

rent for any other period that CC M dwest occupi ed the prem ses.

® The properties identified included five properties in
Janesville with buildings on them 3913 Wiitney Street, 2727
Venture Drive, 2535 Beloit Avenue, 401 East Conde Street, and
1700 East Delavan Drive. Because CC M dwest expressed an
interest in constructing a facility, three parcels of vacant
land in Janesville were also identified: a parcel next to 2535
Bel oit Avenue, a parcel on Conde Street, and a parcel on Venture
Drive. The Cty stated that the 3913 Wiitney Street property
was the selected conparable for CC Mdwest's present business.
The cost of the Wiitney Street property was represented to be
$840,000, with a |l ease rate to be determ ned.

4



No. 2004AP267

16 On February 24, 2003, the Cty notified CC M dwest of
ei ght additional potential relocation sites.® In March 2003, CC
M dwest informed the City that none of the identified sites was
a conparable replacenent business because none satisfied its
interpretation of the statutory criteria. For exanple, CC
M dwest rejected sone properties because either the land or the
building was too small; the buildings, in their present form
were not suitable for CC Mdwest's operations; the site was too
far away fromthe General Mdtors plant; or the site consisted of

only vacant land.” The City's position was that at |east three

® The suggested relocation sites included five trucking
facilities for sale in Waukesha, Sheboygan, Wausau, and Neenah
W sconsin, and Rockford, Illinois; two areas of |and avail able
in the Beloit Industrial Park and the Gateway Business Park
(Beloit); and a 15-acre site on the Union Pacific Railroad in
Sharon, Wsconsin. The materials submtted to the circuit court
show that the City identified a total of 20 properties during
the period in which it negotiated with CC M dwest.

" CC Mdwest stated that the property at 3913 Whitney
Street, a vacant cross-docking trucking facility which the Gty
had identified as the selected conparable for CC Mdwest's
busi ness, was too small of a site at two acres and was | ocated
on the opposite side of town. Because all of the properties the
City identified required renodeling or new construction, CC
M dwest rejected each one. The following |ist explains why sone
of the properties were rejected:

« 3040 West Wsconsin and 1700 East Delavan Drive,
Janesville, were warehouses presently not suitable
to cross-dock trucking operations.

e 2535 Beloit Avenue, Janesville, was vacant land with
a manuf act uri ng bui | di ng t hat m ght become
avai | abl e. However, the owner advised CC M dwest
the |l and was not for sale.
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of the sites were conparable replacenent businesses under its
interpretation of Ws. Stat. 8 32.19(2)(c).

17 On April 14, 2003, the Cty advised CC Mdwest that it
must physically vacate the prem ses by May 16, 2003. CC M dwest
did not vacate by May 16, and the parties entered an occupancy
agreenent whereby CC M dwest could occupy the Property while the
Cty sought a wit of assistance requiring CC Mdwest to vacate.
Under the agreenment, CC M dwest surrendered a portion of the
Property then owned by the Cty for the Cty's immediate
construction needs. The City agreed to continue to |ease the
Property to CC Mdwest through Septenber 30, 2003. However,
when CC M dwest had not vacated the Property by October 1, 2003,
two years after the Cty had first notified CC Mdwest that it
would be required to nove its business, the Cty filed this
action.

18 The Gty sought a declaration that it had conplied

with Ws. Stat. ch. 32 and was entitled to a wit of assistance

e The site at 2701 Beloit Avenue, Janesville, was
vacant land and CC M dwest was advised it was not
for sale.

e The trucking facility in Waukesha was in a M| waukee
suburb and priced simlar to the Gty's value of the
property from which CC Mdwest had operated its
busi ness, but it was conprised of a smaller building
on |l ess than one third the size of the |and.

e Trucking termnals in Sheboygan, Wausau, and Neenah,
W sconsin, and Rockford, Illinois, and the vacant
land in Beloit and Sharon, Wsconsin, were all too
far from Janesvill e.
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directing CC Mdwest to vacate the Property. CC M dwest opposed
the wit on the basis that the Cty had not "nmade avail able" a
"conparabl e replacenent property" as required by Ws. Stat.
8 32.05(8)(b)-(c). The circuit court treated the City's notion
as a notion for summary judgnent. The parties filed briefs and
affidavits on whether the Cty nmet its obligation to nmake
avai l able a conparable replacenent property. In addition, CC
M dwest argued that granting the wit would constitute a taking
W t hout just conpensation in violation of the Fifth Amendnent of
the United States Constitution and Article I, Section 13 of the
W sconsin Constitution. The circuit court rejected the takings
argunent, concluded there were no issues of mterial fact,
determined the City had net its obligation under § 32.05(8)(b)-
(c) and issued a judgnment granting the Cty a wit of
assi st ance.

19 CC M dwest appealed. The court of appeals certified a
question in regard to the neaning of "conparable replacenent
business” in Ws. Stat. 8 32.19(2)(c), which we declined to
accept. The court of appeals then requested a second round of
briefs fromthe parties and held oral argunent.

110 CC M dwest contended, as it had in the circuit court,
that the City was not entitled to a wit of assistance because
it had not "nmade available" a "conparable replacenment property”
as required under Ws. Stat. 8 32.05(8)(b)-(c). CC Mdwest also
renewed its argunent that the granting of the wit would
constitute a taking of its property wthout just conpensation.
The City argued that the relocation statute required it to

7
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identify property that could be made conparable to a repl acenent
business and to offer the paynent identified in Ws. Stat.
8§ 32.19(3) and (4m. It identified four Janesville facilities,
but CC M dwest rejected them because each required renovation.?
The court of appeals said the Gty conceded at oral argunent
that none of the identified properties net the statutory
criteria for a conparable replacement business in § 32.19(2)(c).?°
CC M dwest, 289 Ws. 2d 453, 117, 32.

11 The court of appeals then concluded that under the

pl ain | anguage of the statutes and the judicial construction of

"made available" from Dotty Dunpling's Dowy, Ltd. v. Conmunity

Devel opnent Authority of Madison, 2002 W App 200, 257 Ws. 2d

377, 651 NW2d 1, "the Cty could not require CC Mdwest to
vacate the property the Cty had acquired without identifying a
conparable replacenent property neeting the definition of

8§ 32.19(2)(c)." CC Mdwest, 289 Ws. 2d 453, Y32. The court of

appeals also noted that CC Mdwest said it had vacated the
property and that the building it had occupied had been torn
down. Id., 932 n.10. The court of appeals did not address CC
M dwest's argunent that the circuit court erred in concluding

that the Gty had not violated CC Mdwest's rights under Article

8 The Janesville facilities the City deened npost conparable
to CC Mdwest's business needs were 3913 Witney Street, 1700
East Del avan Drive, 2727 Venture Drive and 2535 Bel oit Avenue.

® Before us, the City asserts it made no such concession,
and the City's brief filed with the court of appeals shows no
concessi on.
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I, Section 13 of the Wsconsin Constitution or the Fifth
Arendnment of the United States Constitution. 1d., 95 n.3.
112 The City petitioned for review, which we granted.
[1. DI SCUSSI ON
A St andard of Revi ew
113 W& review a grant of summary judgnent i ndependently,
applying the sane nethodology as the circuit court. AKG Real

Estate, LLC v. Kosterman, 2006 W 106, 914, 296 Ws. 2d 1, 717

N.W2d 835 (citing ONeill v. Reener, 2003 W 13, {8, 259

Ws. 2d 544, 657 N.W2d 403); Geen Spring Farnms v. Kersten, 136

Ws. 2d 304, 315, 401 N.W2d 816 (1987).

14 In order to determne whether summary judgnent 1is
appropriate in this case, we interpret Ws. Stat. 8§ 32.05(8)(b)-
(c) and various provisions of Ws. Stat. § 32.19(2). The
interpretation of a statute is a question of law that we review

i ndependently. State v. Reed, 2005 W 53, 9113, 280 Ws. 2d 68,

695 N.W2d 315; State v. Setagord, 211 Ws. 2d 397, 405-06, 565

N. W2d 506 (1997).
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B. Rel ocati on Assi st ance®®

115 The relocation assistance benefits to which property
occupiers my be entitled as a result of emnent donmain
proceedings are set out in Ws. Stat. § 32.19(2), (3)*" and

(4m.*% As we explain briefly below, these benefits are purely

0°A plurality of the court, Justice Jon P. WIcox, Justice
N. Patrick Crooks and Justice Patience Drake Roggensack, join
the discussion of constitutional issues set forth in 1Y16-21,
maki ng that portion of the opinion a |lead opinion rather than a
majority opinion. A majority of the court join the remainder of
t he opi ni on.

1 Wsconsin Stat. § 32.19(3)(a) provides in relevant part:

Movi ng  expenses; act ual . The condemor shal |
conpensate a displaced person for the actual and
reasonabl e expenses of noving the displaced person and
his or her famly, business or farm operation, :
not to exceed $10,000, unless conpensation for such
expenses is included in the paynent provided under
sub. (4m.

12 Wsconsin Stat. § 32.19(4n)(b) provides in relevant part:

In addition to anobunts otherwi se authorized by this
subchapter, the condemmor shall nake a paynent to any
tenant di spl aced person who has owned and occupi ed the

busi ness operation . . . who actually rents or
purchases a conparable replacenment business . . . for
the displaced business . . . within 2 years after the

date the person vacates the acquired property. At the
option of the tenant displaced person, such paynent
shal | be either

1. The anount, not to exceed $30,000, which is
necessary to lease or rent a conparable replacenent

business . . . for a period of 4 years. . . .; or

2. If the tenant displaced person elects to
purchase a conparabl e replacenent business . . ., the
anount determ ned under subd. 1 plus expenses under
par. (a)3.

10
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statutory and are not required in order to satisfy the
constitutional mandates for just conpensation to those whose
property was taken for a public use under the United States
Constitution or under the Wsconsin Constitution.

116 It is well settled law that the Fifth Amendnent of the
United States Constitution’ and Article I, Section 13 of the
Wsconsin Constitution'® require the government to pay | ust
conpensati on when private property is taken for public use.

United States v. Welch, 217 U S. 333, 339 (1910); Sonday v. Dave

Kobel Agency, Inc., 2006 W 92, 922 n.5, 293 Ws. 2d 458, 718

N.W2d 631. However, the United States Suprene Court has
determned that consequenti al | osses, including relocation
expenses, are not part of just conpensation that the governnent

is required to pay to private property owners. United States v.

13 The concurrence of Justice Bradley concludes that it is
unnecessary to discuss why the claim of CC Mdwest is not
constitutionally based. Justice Bradley's concurrence, 965.
However, before the court of appeals, CC Mdwest argued its
claim had a constitutional foundation; before us, the Gty
briefed this issue; and as the dissent of Justice Prosser shows,
there is a need to explain why relocation assistance benefits
are a purely statutory claim Justice Prosser's dissent.

4 The Takings Cause in the Fifth Amendment of the United
States Constitution states, "nor shall private property be taken
for public use, wthout just conpensation.” The Takings C ause
is mde applicable to the States by the Fourteenth Anmendnent.
Kelo v. Gty of New London, 545 U.S. 469, 472 n.1 (2005) (citing
Chi., Burlington & Quincy RR v. Cty of Chi., 166 U S 226
(1897)).

1 Article 1, Section 13 of the Wsconsin Constitution
states, "[t]he property of no person shall be taken for public
use wi thout just conpensation therefor."”

11
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Petty Mdtor Co., 327 U S 372, 377-78 (1946) (concluding that

"evidence of loss of profits, damage to good will, the expense
of relocation and other such consequential |osses are refused in
federal condemmation proceedings"). The Court explained, "it
has cone to be recognized that just conpensation is the val ue of
the interest taken. This is not the value to the owner for his
particul ar purposes or to the condemmor for sone special use but
a so-called 'market value.'" Id. at 377. Since the "market
value" to which the owner is entitled "does not fluctuate with
the needs of [the] condemmor or condemmee but with [the] general
demand for the property,” the Court determned that relocation
expenses and other consequential |osses are not considered in
just conmpensation. 1d.

117 We have recogni zed that "nuch authority exists for the
proposition that the constitution does not require conpensation

for consequential |osses.” Luber v. Ml waukee County, 47

Ws. 2d 271, 277, 177 N.W2d 380 (1970). Contrary to this
general proposition, in Luber, pursuant to the 1965 version of
the statutes, we determ ned that "under property concepts one's
interest in rental income is such as to deserve conpensation
under the 'just conpensation’ provision of the Wsconsin
Constitution." Id. at 279. It was "undisputed that the
pendency of the condemation was the sole cause of the
appellants' rental loss.” Id. Since we determned that
conpensation for rental [oss was constitutionally required under
the just conpensation clause of the Wsconsin Constitution, we
held that Ws. Stat. 8§ 32.19(4) (1965), insofar as it limted

12
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conpensation for the taking to 12 nonths of rental |osses, was
unconstitutional. 1d. at 283.1°
18 In a subsequent exam nation of this issue, the court

of appeals concluded that Luber "does not <constitutionally

mandate wunlimted recovery for all consequential damages in
em nent donmain actions.” Hasselblad v. Cty of Geen Bay, 145
Ws. 2d 439, 442, 427 NWwW2d 140 (C. App. 1988). I n

Hassel bl ad, the court of appeals determned that Ws. Stat.
§ 32.19(4nm), setting a $50,000 limt on business replacenent
damages for owner-occupi ed businesses, was not unconstitutiona
because there is no constitutional right to conpensation for
rel ocation expenses. |1d. at 440-41. The court recogni zed that
Luber was a "radical departure” from the prevailing rule that
condemmation  provides no recovery for consequenti al or
incidental damages. 1d. at 442-43. The court also stated that
there was a rational basis for distinguishing the incidental

damages awarded in Luber because "[r]ental |osses bear a direct

18 1n a subsequent case, we expressly linited the holding in
Luber to the 12-nmonth limt for rental incone |osses found in

Ws. Stat. 8§ 32.19(4) (1965). Rotter v. Ml waukee County
Expressway & Transp. Commin, 72 Ws. 2d 553, 562, 241 N.W2d 440
(1976) . In Rotter, we stated that a cause of action for al

i ncidental damages was not created by Luber. | d. W al so

decided that clains for all constitutionally based damages nust
be presented to the condemmation comm ssion to determ ne whet her
just conpensation for the taking includes the clainmed danage.
Id. at 564. That is, such a claimis a nonetary claimthat nust
be addressed as part of the takings phase of condemation when
the conmi ssion is deciding the issue of just conpensation. 1d.
The issues that CC Mdwest my have presented to the
condemnmati on conm ssion are not before us on this review, and CC
M dwest has made no nonetary counterclai mhere.

13
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relationship to fair market value that business replacenent
expenses do not." 1d. at 444.

119 The dissent of Justice Prosser disagrees that CC
Mdwest's argunent has no constitutional just conpensation

conponent . He relies heavily on Kinball Laundry Co. v. United

States, 338 U S 1 (1949), for the proposition that the United
States Suprene Court nodified its rule of denying consequentia
| osses as part of just conpensation. Justice Prosser's dissent,

1983-87. However, the dissent msinterprets Kinball Laundry.

In Kinball Laundry, the Court explained the different effects of

a taking when it is only tenporary and the owner is unable to

transfer its business goodwill to another |ocation.

What, then, are the circunstances under which the
Fifth Amendnment requires conpensation for such an
i ntangi ble? Not, indeed, those of the usual taking of
fee title to business property, but the denial of
conpensation in such circunstances rests on a very
concrete justification: t he goi ng-concern value has
not been taken. Such are all the cases, nobst of them
decided by State courts wunder constitutions wth
provi sions conparable to the Fifth Amendnent, in which
only the physical property has been condemed, |eaving
the owner free to nove his business to a new | ocation
. It is true that there nay be loss to the owner
because of the difficulty of finding other prem ses
suitably situated for the transfer of his good wll,
and that such loss, like the cost of noving, is denied
conpensati on as consequenti al .

Kinball Laundry, 338 U.S. at 11-12.

20 Accordingly, to fall wthin the rule set out in

Kinball Laundry, the condemmor nust take over the business

opportunity, at least on a tenporary basis, as well as taking

the real property, such that the business owner could not nove

14
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his business to a new location and may be required to renew his
business at a location tenporarily taken if the government quits
the condemed site before the expiration of the condemee's

| ease term See United States v. Westinghouse Elec. & Mg. Co.

339 U S. 261, 264-65 (1950) (concluding that where there is only
a tenporary occupancy by the condemmor, the cost of tenporary
renmoval of the owner is a conpensable |loss under the Fifth
Amendnent ) . Therefore, we disagree wth Justice Prosser's
dissent, as we have <concluded that the usual rule that
consequential danages are not part of constitutionally required
just conpensation applies here. This is so, in part,!’ because
there are no facts to pull CC Mdwest's claiminto the rule set

out in Kinball Laundry or Westinghouse Electric. See also

United States v. 50 Acres of Land, 469 U S 24, 33 (1984)

(recogni zing that absent a tenporary taking, the Fifth Arendnent
does not require conpensation for consequential damages arising

from condemmation); Cnty. Redev. Agency of L.A v. Abrans, 543

P.2d 905, 913, 916 (Ca. 1975) (concluding that when a condemor
"takes the fee upon which a business is conducted and does not
by the nature of its action wholly preclude the condemee from
transferring its going-concern or goodwll value to another
| ocation," just conpensation is not due for the costs of noving
t he business, and al so suggesting that any renedy for relocation

costs lies with the legislature); Heir v. Del. R ver Port Auth.

" Furthernore, as we have already explained, CC M dwest did
not counterclaim for just conpensation in this action by the
City for a wit of assistance.

15
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218 F. Supp. 2d 627, 641-42 (D.N.J. 2002) (concluding that a
Mobile G franchise that was lost as the result of condemati on

was not a conpensabl e taking under the Fifth Anendnent). '8

18 Justice Prosser's dissent cites many cases that it
proposes "undermne the foundations”™ of the rule against
awar di ng consequential |osses as part of condemnati on. Justice

Prosser's dissent, {87. However, in each of those cases the
Suprenme Court is not determining whether to award consequentia
damages, but rather, it is determning whether there was any
"taking" of the clained interest. See Mbonongahel a Navi gati on

Co. v. United States, 148 U.S. 312, 327-28 (1893) (determ ning
that the fair nmarket value of the property included its
producti veness, which was the franchise to take tolls at the
| ock and dam as that right was taken with the property itself);
Giggs v. County of Allegheny, 369 US. 84, 88-90 (1962)
(concluding that an air easenment over property used by aircraft
taking off and landing nade the honme unbearable so that the
easenent constituted a taking requiring just conpensation);
United States v. Causby, 328 U S. 256, 261-66 (1946) (concl uding
an air easenent was a taking); Bd. of Regents of State Coll eges
v. Roth, 408 U S. 564, 575, 577-79 (1972) (concluding, in a case
that did not involve condemation, that many types of property
interests are protected by due process); Ruckel shaus v. Mnsanto
Co., 467 U.S. 986, 1003-04 (1984) (concluding, in an action that
did not involve condemation, that trade secrets may be property
rights that would be protected by the Takings C ause); Armstrong
v. United States, 364 U S. 40, 48 (1960) (concluding that
materialnmen's liens on boat hulls are conpensable property
interests under the Takings Cause); Louisville Joint Stock Land
Bank v. Radford, 295 U S. 555, 601-02 (1935) (concluding that
nortgages are protected by the Fifth Anendnent and as such there
were |imtations on the bankruptcy power of Congress); Lynch v.
United States, 292 U S. 571, 579 (1934) (concluding that

contracts the plaintiffs entered into wth the federal
government for "War R sk Insurance” are property rights
protected by the Fifth Anendnent). Therefore, while all the

cases cited by Justice Prosser's dissent address Fifth Amendnent
property interests, none set aside the general rule that
consequenti al business | oss occasioned by a condemmation is not
conpensabl e under the Fifth Amendnent.

16
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21 In summary, we agree wth the court of appeals’

interpretation in Hasselblad and conclude that the relocation

assi stance benefits provided by Ws. Stat. 8§ 32.19(3) and (4m
do not have a direct relationship to the fair market value of a
tenant's i nterest, and t heref ore, are i nci dent al or
consequenti al damages t hat are not consi der ed in the
constitutional requirenent for just conpensation. Consequently,
CC Mdwest's affirmative defenses to the Cty's petition for a
wit of assistance present us wth questions of only statutory,
not constitutional, interpretation.
C. Conpar abl e Repl acenent Property/Busi ness

22 To determne whether the wit of assistance was
properly issued in this case, we nust interpret Ws. Stat.
8 32.05(8)(b)-(c) in regard to "conparable replacenent property”

and "made available" and Ws. Stat. 8§ 32.19(2)(c) in regard to

"conparable replacenent business." Statutory interpretation
"begins with the | anguage of the statute. |If the nmeaning of the
statute is plain, we ordinarily stop the inquiry." State ex

rel. Kalal v. Crcuit Court for Dane County, 2004 W 58, 4945,

271 Ws. 2d 633, 681 N.W2d 110 (quoting Seider v. O Connell,

2000 W 76, 943, 236 Ws. 2d 211, 612 N.W2d 659). Statutes are
interpreted in the context in which they are used, "as part of a

whole; in relation to the |anguage of surrounding or closely-

related statutes.” [d., 946. "[A] statute is anbiguous if it
is capable of being understood by reasonably well-infornmed
persons in two or nore senses.” Id., 9147. If a statute is
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anbi guous, the court nmay examne external sources, such as

| egislative history and the purpose of the statute. 1d., 148.
123 Wsconsin Stat. 8§ 32.05(8)(b)-(c) addresses wits of

assi stance sought subsequent to em nent domain proceedings and

provides, in relevant part:

(b . . . The condemor has the right to
possessi on when the persons who occupied the acquired
property vacate, or hold over beyond the vacation date
established by the condemmor, whichever is sooner,
except as provided under par. (c). | f the condemor
is denied the right of possession, the condemmor nay,
upon 48 hours' notice to the occupant, apply to the
circuit court where the property is located for a wit
of assistance to be put in possession. The circuit
court shall grant the wit of assistance if al
jurisdictional requirenents have been conplied wth,
if the award has been paid or tendered as required and
if the condemmor has made a conparable replacenent
property available to the occupants, except as
provi ded under par. (c).

(c) The condemmor may not require the persons
who occupied the premses on the date that title
vested in the condemmor to vacate until a conparable
repl acenent property is rmade avail able. Thi s
par agraph does not apply to any person who waives his
or her right to receive relocation benefits or
services under s. 32.197 or who is not a displaced
person, as defined under s. 32.19(2)(e), unless the
acquired property is part of a program or project
recei ving federal financial assistance.

Under the plain language of the statute, "there are three
conditions precedent to the issuance of a wit of assistance:
(1) compliance with all jurisdictional requirenents; (2) paynent
or tender of the [relocation assistance] award; and (3) nmaking
avai |l abl e conparable replacenent property to the occupants.”

Dotty, 257 Ws. 2d 377, 913 (quoting City of Racine V.
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Bassi nger, 163 Ws. 2d 1029, 1035, 473 N.W2d 526 (C. App.
1991)). At issue in this case are: (1) the neaning of
"“conparabl e replacenent property" enployed in 8§ 32.05(8)(b)-(c);
(2) the identification conponent of the "nmade avail able"
obligation of 8 32.05(8)(b)-(c); and (3) the neaning of
"conparable replacenent busi ness” defined in Ws. St at .
§ 32.19(2)(c).

24 " Conparabl e replacenent property" is not defined in
Ws. Stat. 8§ 32.05(8)(b)-(c). However, we exam ne the |anguage
of surrounding or closely related statutes in order to interpret
a statute in the context in which it is used. Kalal , 271
Ws. 2d 633, 9146. The relocation assistance law, Ws. Stat.
8§ 32.19 et seq., provides for paynents to persons displaced by
public projects in order that they be fairly conpensated, not
only for the property whose ownership is taken for a public
purpose, but also for certain other financial consequences

described in § 32.19.%  Section 32.19 is closely related to

19 The declaration of purpose set out in Ws. Stat.
§ 32.19(1) provides:

The legislature declares that it is in the public
interest that persons displaced by any public project
be fairly conpensated by paynent for the property
acquired and other 1osses hereinafter described and
suffered as the result of prograns designed for the
benefit of the public as a whole; and the legislature
further finds and declares that, not wi t hst andi ng
subch. 11, or any other provision of |aw, paynment of
such relocation assistance and assistance in the
acqui sition of replacenent housing are proper costs of
t he construction of public inprovenents.
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§ 32.05.%° For exanple, § 32.05(8)(c) expressly refers to the
rel ocation assistance law and |imts the requirenent to nake
avail able a conparable replacenment property to a "displaced
person, as defined under s. 32.19(2)(e)," who has not waived his
or her right to relocation assistance.

25 There are three categories of property occupiers for
whom the condemmor nmay be obligated to nake available a
"conpar abl e repl acenent property” to a "displaced person" when a
writ of assistance is sought followi ng the exercise of the power
of em nent domain: (1) an occupier whose dwelling nust be
vacat ed, W s. Stat. 8§ 32.19(2)(b); (2) an occupier whose
busi ness operation nust be vacated, § 32.19(2)(c); and (3) an
occupi er whose farm ng operation must be vacated, 8§ 32.19(2)(d).
Since the relocation assistance law is «closely related to
condemmation law, we conclude that the phrase "conparable
r epl acenent property" in W s. St at. 8§ 32.05(8)(b)-(c)
unanbi guously includes all three categories of occupiers of

property set out in 8 32.19(2)(b)-(d).

20 Wsconsin Stat. § 32.19 et seq. is the relocation
assistance law, and the procedural steps for condemation are
found at Ws. Stat. 88§ 32.04-32.185. Wiile these statutes are
related and sonetinmes overlap, they are separate and have

different applications. Cty of Racine v. Bassinger, 163
Ws. 2d 1029, 1037 n.6, 473 NW2d 526 (Ct. App. 1991). 1In sone
I nst ances, condemat i ons occur W t hout i nvol vi ng t he
di spl acenent of persons, businesses, or farm operations and the
rel ocation assi st ance statutes do not apply. Id.

Alternatively, the governnent nmy acquire property by neans
other than through condemation and the relocation assistance
statutes may apply. Id.
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26 Here, the identification conponent for a replacenent
property under Ws. Stat. § 32.05(8)(b)-(c) is linked to the
meani ng of "conparable replacenent business." This is so
because in order to fulfill the statutory directive of
8§ 32.05(8)(b)-(c) when a business replacenent is identified, it
must be a business property that comes within the definition of
Ws. Stat. § 32.19(2)(c). Busi ness replacenent paynents can be
due to an occupier who is either an owner, 8§ 32.19(4m(a), or a
tenant, 8§ 32.19(4m(b). Therefore, because CC Mdwest is a
tenant, we nust determne whether a "conparable replacenent
busi ness" pursuant to 8§ 32.19(2)(c) has been "nade avail able" to
this business tenant before a wit of assistance my issue
pursuant to 8 32.05(8)(b)-(c).

127 Wiile it is not necessary to examne the |egislative
history behind Ws. Stat. 8 32.05(8)(b)-(c) because we have
concl uded that "conparable replacenent property" is unanbi guous,
we agree with the court of appeals' qualification that "a person
di spl aced by a condemnation [nust] have conparable replacenent

property nade available to the extent required by the relocation

assistance |law." Dotty, 257 Ws. 2d 377, 913 (quoting
Bassinger, 163 Ws. 2d at 1040). The Legislative Reference
Bureau (LRB) analysis of the original bill, 1981 S.B. 562, which

created the Jlanguage in 8§ 32.05(8)(b)-(c) that requires a
conparabl e replacenent property to be made available, reveals
that the statute was intended to clarify existing law and to

create a new condition precedent to the issuance of a wit of
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assi stance—not to create a new substantive right.?' Bassinger
163 Ws. 2d at 1040. Therefore, in order to determne the
substantive rights and what nust be done to satisfy the
conditions precedent, the parties nust |look to the relocation
assistance statutes that defined a conparable replacenent
business prior to the legislature's addition of the |anguage in
8§ 32.05(8) that requires a condemmor to nmnmake available a
conpar abl e repl acement property. 2

128 W also agree with the court of appeals' analysis
regarding the 1991 |legislative rearrangenent of the |anguage in

Ws. Stat. § 32.05(8),%® when it concluded that "[t]he

’l The Legislative Reference Bureau Analysis of 1981 S.B.
562 states, "[c]urrent law is wunclear and contradictory in
regard to the conditions and terns of continued occupancy by
di spl aced persons during the period after acquisition but before

di spl acenent. This bill provides that no person may be required
to nove wthout at l|east 90 days' witten notice from the
condemmor and until a conparable replacenent property is nmde
avai |l abl e."

°2 The language in Ws. Stat. § 32.05(8) requiring a
condemmor to nmke avail able a "conparable replacenent property”
was created by 1983 Ws. Act 27 8§ 877, while the definition of
"conparabl e replacenent business” in Ws. Stat. § 32.19 was
created by 1979 Chapter 221 § 283e.

23 1991 Ws. Act 39, 88 1030c-1030L, renumbered Ws. Stat.

§ 32.05(8) to 8§ 32.05(8)(b), deleted "[i]n this subsection,

' condemmor’ has the nmeaning given in s. 32.185" from
§ 32.05(8)(b) and created § 32.05(8)(a) using the exact sane
| anguage; and deleted "that the condemmor nmay not require the
persons who occupied the premses on the date title vested in
the condemmor to vacate until a conparable replacenent property
is made avail able" from 8§ 32.05(8)(b) and created § 32.05(8)(c)

using the sanme |anguage with the addition of an exception for

those who waive relocation assistance or are not displaced
per sons, unl ess the project recei ves f eder al fi nanci al

assi st ance.
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| egislative tinkering nmade no substantive changes to the
rel evant | anguage of Ws. Stat. § 32.05(8) . . . . [If anything,
the |I|inkage between the 'nmade avail able’ requi renent  of
8§ 32.05(8) and the relocation assistance law is strengthened by
the 1991 revision."” Dotty, 257 Ws. 2d 377, 118. In the
June 14, 1991 draft of 1991 A B. 91, the |anguage proposed for
8§ 32.05(8)(c) stated, "the condemmor may not require the persons
who occupied the premses on the date title vested in the
condemmor to vacate until a conparable replacenent property is
made avail abl e pursuant to s. 32.19."

129 While the parties do not dispute that the relocation
assistance |law determnes the extent to which the condemmor is
required to have "nmade available" a conparable replacenent
property, they do disagree over what the |aw requires by way of
a replacenent. The City contends that according to Dotty, all
that is required in order to neet its obligation to a business
tenant is to provide assistance in locating properties,
obtai ning renovation cost estimates for properties in which the
condemmee expresses an interest, and tendering the maximum
relocation assi stance paynent s due to a tenant under
ci rcunst ances where the cost of renodeling or construction would
exceed the statutory nmaxinuns  set out in Ws. St at .
§ 32.19(4m (b).

130 CC Mdwest argues that Dotty is distinguishable
because it addressed only the financial conponent of the
condemmor's obligation to have "made available" a conparable
repl acenent property. W agree with CC M dwest. In Dotty, the
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court of appeals did not address the identification conponent of
the "nmade avail able" obligation of Ws. Stat. 8§ 32.05(8)(b)-(c)
by considering the definition of a conparable replacenent
busi ness. CC Mdwest also contends that unless a conparable
repl acenent business is identified that it can use, apparently
w thout nodification, it has the right to remain indefinitely in
possession of the Property after legal title has passed to the
City. Stated otherwise, CC Mdwest contends that identification
has not occurred here because the properties proposed as
conpar abl e repl acenent properties do not neet its interpretation
of the statutory definition of a conparable replacenent
busi ness. Accordingly, we focus on Ws. Stat. 8§ 32.19(2)(c) to
deci de whether any of the properties the Cty identified satisfy
the statutory definition of a "conparabl e replacenent business."”
131 W begin with the plain |anguage of Ws. Stat.
8§ 32.19(2)(c), interpreted in the context in which it is used
and in relation to closely-related statutes. Kalal, 271 Ws. 2d

633, Y46. Section 32.19(2)(c) provides:

"Conpar abl e replacenent business" neans a replacenent
busi ness which, when conpared wth the business

prem ses being acquired by the condemmor, is adequate
for the needs of the business, is reasonably simlar
in al | nmaj or characteristics, is functionally

equi valent with respect to condition, state of repair,
| and area, building square footage required, access to
transportation, utilities and public service, is
avail able on the market, neets all applicable federal,
state or local <codes required of the particular
business being conduct ed, is wthin reasonable
proximty of the business acquired and is suited for
the sane type of business conducted by the acquired
busi ness at the tine of acquisition.
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132 CC Mdwest and the dissents interpret this definition
as commanding a condemmor to satisfy the statute in a tenporal
way. That is, both presunme that Ws. Stat. § 32.19(2)(c)
requires identification of a property from which CC M dwest
could operate its business w thout nodification of the property
in any way. The Cty interprets 8§ 32.19(2)(c) in relation to
ot her relocation assistance provisions such that identification
of a property that after sone nodification can be used to carry
on CC Mdwest's business is sufficient to satisfy its obligation
to have "made available" a conparable replacenent property
pursuant to Ws. Stat. 8 32.05(8)(b)-(c). Modi fication of
property is not directly addressed in 8§ 32.19(2)(c). However,
both interpretations appear reasonable. Therefore, we concl ude
that the definition of "conparable replacenent business" is
anbi guous. Kalal, 271 Ws. 2d 633, f47.

133 Wsconsin Stat. 8§ 32.19(2)(c) sets out a Ilist of
criteria to guide the condemmor in its identification of a
conpar abl e replacenent business. Many of the listed criteria
are qualified in a way that shows that in order to satisfy the
statute, identification of a property identical to the property
that was condemmed is not necessary. As exanples of such
qualifications, we note that a property that is "reasonably
simlar" to the major characteristics of the condemmed property

is sufficient. 8§ 32.19(2)(c). A property that is "adequate"

for the needs of the business will suffice, and a property that
is "functionally equivalent” in regard to condition, state of
repair, |l and area, buil ding square footage, access to
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transportation, utilities and public service is all the statute
requires. Id. The replacenment property should be "wthin
reasonabl e proximty" of the condemmed property. [d. The other
criteria of 8§ 32.19(2)(c) assure that the type of business for
which a replacenent business is sought wll be able to be
conducted from the property suggested w thout running afoul of
government al regul ati ons.

134 As we consider Ws. Stat. 8§ 32.19(2)(c), we conclude
that in some respects, this case is Dotty in a different dress.
In Dotty, the condemmee argued that before a wit of assistance
could be issued, the condemmor was required to nmake avail able a
repl acenent business property that net the condemmee's criteria
and could be acquired w thout expending a sum greater than the
total of its condemation award and rel ocation benefits. Dotty,
257 Ws. 2d 377, 910.%* The cost to purchase and renpdel the
only property deemed worthy of further inquiry was "al nost $1
mllion nore than the [condemmor had] nmade available to [the
condemmee] in its condemmation award and proposed relocation
assi stance paynments." Id., Y4. Relying on Bassinger, the court
stated that the condemmor was required to have nmade avail able a

conparabl e replacenent property "to the extent required by the

2 The criteria identified by the condemee for its
repl acenent property were: "(1) the property would have to be
in the same vicinity as the condemmed restaurant property; (2)
Dotty [the condemmee] nust be able to own (not |ease) the
property; and (3) acquisition of the replacenent property would
not increase Dotty's existing |level of business indebtedness."”
Dotty Dunpling's Dowy, Ltd. v. Cnty. Dev. Auth. of Madison,
2002 W App 200, 13, 257 Ws. 2d 377, 651 Nw2d 1
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rel ocation assistance |aw " ld., 919 (quoting Bassinger, 163

Ws. 2d at 1040).%° The court concluded that the condemmor "nade
avai l abl e" a conparable replacenent property to the necessary
extent by: identifying potential repl acenent properties;
obtai ning renovation cost estimates for properties in which the
condemmee expressed an interest; tendering the maxi mum busi ness
repl acenent paynent; and offering to reinburse the condemee for
its other statutorily authorized relocation expenses. 1d., 121.
135 The court of appeal s expressly rej ected t he
condemmee's argunent that inplied that the condemmee woul d never
have to vacate the condemmed property if the condemmor could not
identify a replacenent property acceptable to the condemmee t hat
could be acquired for an anount not exceeding the condemmation
award plus relocation benefits. Id., 926. The court stated
that the condemmee's argunent was "unreasonable and contrary to
t he | egi sl ative i nt ent regar di ng t he ' made avai | abl e’
requi renent.” Id. The court went on to state, "[t]he
obligation of the condeming agency under [Ws. Stat.] § 32.19

is to assist in the procurenent and acquisition of replacenent

2> The issue in Bassinger was the meaning of the term

"occupant” in Ws. Stat. 8 32.05(8), in order to determne
whether the condemmor was required to nake available a
conparabl e replacenent property. Bassinger, 163 Ws. 2d at

1039. The court determned that the term was anbi guous and the
owner of a marina business would need to neet the definition of
di spl aced person in Ws. Stat. 8 32.19(2)(e) in order for the
condemmor to be required to nmake available a conparable
replacenment property. |d. at 1038-39. The court concl uded that
the owner of the marina business that rented slips, but
conducted no commercial activities on the property, did not neet
the definition of a displaced person. 1d. at 1043.
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property, not to nmke a displaced business financially whole
regardl ess of the cost to the condeming agency." 1d., 127.

36 The court noted that under the relocation assistance
law, the |legislature expressly provided an exception to the

statutory paynent I|limts if a conparable dwelling was not

available wthin the nonetary limts. ld., 928 (citing Ws.
Stat. 8§ 32.19(4)(c)). However, no such exception exists when a
conparabl e repl acenent business is not avai |l abl e. | d.

Therefore, the nmaxi mum financial obligation of the condemor to

a business renained capped by the statutory limts. Id. In
addi ti on, t he rel ocation assi st ance statutes "plainly
contenplate that sone business-owners will opt not to relocate
or ultimtely be unsuccessful in doing so." Id., 129 (citing

Ws. Stat. 8§ 32.19(3)(b) and (c); Ws. Admn. Code 88 Comm
202.56(4) and 202.58).

37 In addition, a business occupier's right to paynent in
regard to a replacenent business is addressed in Ws. Stat.
8§ 32.19(4m. As CC Mdwest is a tenant-occupier business, it
could be entitled to a maxi mum of $30,000 for a replacenent
busi ness. 8§ 32.19(4m)(b). However, any such entitlenent is due
only if CC Mdwest "actually rents or purchases a conparable
repl acenent busi ness” property within the time [imts set out in
the statute. Id.  Therefore, the definition of "conparable
repl acenent busi ness” found in 8§ 32.19(2)(c) applies to both the
City's obligation to have "nmde available” a conparable

repl acenent property pursuant to Ws. Stat. 8§ 32.05(8)(b)-(c)
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and CC Mdwest's opportunity for a replacenent paynent under
§ 32.19(4m (b).

138 CC Mdwest contends that none of the properties the
City proposed neet the definition of a conparable replacenent
busi ness set out in Ws. Stat. § 32.19(2)(c).?® If CC Mdwest's
statutory interpretation is correct, then under 8§ 32.19(4m (b),
it would have no right to any paynment for a replacenent business
if it were to purchase or rent one of the properties suggested
by the Gty and later nodify that property. This is so because
under CC Mdwest's interpretation none of the properties would
meet the 8§ 32.19(4m(b) requirenent of being a "conparable
repl acenent busi ness. ™

139 However, Ws. Stat. 8 32.19(2)(c), as interpreted in

Dotty, inplies that a business owner may need to expend suns

greater than the condemation award plus relocation assistance
paynments in order to obtain a conparable replacenent property,
if such property is not available absent sone nodification.
Dot ty, 257 Ws. 2d 377, 127. This reasonably suggests
nodi fication of the property identified. Al ternatively, as

referenced above, the statutes recognize that sone business

26 Justice WIlcox notes that the City suggested vacant |and
sites as conparable replacenent properties. Justice WIlcox's
concurrence, 62 n. 2. However, as his concurrence explains, CC
M dwest voiced an interest in constructing its own, new
facility. (See Adler Aff. at 10.) By identifying several
parcels that had no structures on them the City was responding
to a possibility for CC Mdwest that was suggested by its own
representative, Tom Christ, in the relocation process. (1d. at
12.)
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owners will opt not to relocate or may go out of business. Id.
129. Such alternatives also indicate that a property occupier
does not have the right to indefinitely remain in possession of
property after an emnent domain acquisition sinply because a
replacenent business is not identified that satisfies the
occupier's definition of 8§ 32.19(2)(c).

40 W& conclude that the statutory I|anguage shows that
relocation assistance provided under Ws. Stat. 8§ 32.19(2)(c)
does not require identification of a property that is identica
to the property condemed or that, at the nonent of
identification, the property, wthout nodification, can be used
by the business that was relocated. See Dotty, 257 Ws. 2d 377,
921.%" Rather, it requires identification of a property that
with nodification can be used for the occupier's business. For
exanple, the land area of a property identified my be
sufficient, but the building my have been used for another
purpose and may need renodeling in order for the business to

carry on its activities as it has in the past.

2/ \WWen the court of appeals addressed identification of
repl acenent busi ness properties, it spoke of "potenti al
repl acenent properties.” Dotty, 257 Ws. 2d 377, 121. Dotty
had contended that Ws. Admin. Code 8 Conm 202.92(2)(b) and (d)
required the paynent of the costs of either renovation or new
construction for the properties identified. 1d., 924 n.7. The
court of appeals agreed that renovation or construction costs
were a consideration in examning the Comunity Devel opnent
Authority's statutory obligation. Id., 9f21. However, it
l[imted the anobunt of that obligation to the statutory cap for
rel ocati on expenses. |d.
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41 That Ws. Stat. 8§ 32.19(2)(c) does not require the
identification of a property where no investnent is required in
order for the business to continue operating also is supported
by Ws. Admn. Code 8§ Comm 202, Relocation Assistance. For
exanple, 8 Comm 202. 96 addresses "Tenant Occupiers" who rent the
| ocation from which their businesses are conducted. It provides
a "rental assistance" paynent of up to $30,000, not only for
rental assistance if the rental costs in a new |ocation are
hi gher than those costs were in the premses from which the
busi ness was ejected, 8 Conm 202.96(a), but also due to paynents
for nodifications to the new premses if those costs are added
to the rent, 8 Comm 202.96(b)1, or are paid by the tenant,
§ Comm 202. 96( b) 2.

142 As the court of appeals explained in Dotty, a
condemmor has no open-ended obligation to provide a replacenent
property that is acceptable to the business being relocated.
Dotty, 257 Ws. 2d 377, 49126-27. To conclude otherw se would
cause the upper limts on relocation assistance paynents to be
meani ngl ess. Id. Fur t her nor e, interpreting Ws. St at .
§ 32.19(c) to permt a tenant to remain in a property
indefinitely, as though the |ease were perpetual, conflicts wth
the proposition that the conplete condemmation of a property

termnates the lease.?® See Ws. Mll Props., LLC v. Younkers,

Inc., 2006 W 95, 9§27, 293 Ws. 2d 573, 717 NWw2d 703

8 The record does not contain a |ease between CC M dwest
and Crown Enterprises, Inc., the owner of the real estate.
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(concluding that "[c]onplete condemation of a property
termnates a | ease attached to that property").

143 We also note that Ws. Stat. 8 32.19(2)(c) is part of
a statutory schene wherein property is taken only for a public
pur pose. If a conparable replacenent business pursuant to
8§ 32.19(2)(c) were to require a property for which no
nmodi ficati on was needed, sone business properties condemmed for
public works projects never wuld be vacated due to the
resources then available in the comunity. However,
8§ 32.19(2)(c) requires a business replacenent that 1is only
"adequat e, " not one that S i dentical . I nterpreting
8§ 32.19(2)(c) ot herw se, such that it would negate the
opportunity to relocate a business if the resources available in
a comunity were not sufficient to provide an identical business
property, would prevent public works projects. Such an
interpretation would ignore the context in which 8§ 32.19(2)(c)
occurs, contrary to our wusual rules of statutory construction.
Kalal, 271 Ws. 2d 633, f46. Accordingly, it is not reasonable
to interpret 8 32.19(2)(c) as requiring the displacing agency to
identify a conparable replacenent business that at the nonment of
identification can be used w thout nodification.

144 Wth this framework in mnd, we turn to a conparison
of the condemmed property wth one of those identified by the
City. The condemmed building had eight cross-docks, four end-
doors and approximately 6,000 square feet of space. (Adler Aff.
Ex. A at 7-10.) The Property had ten parking spaces and
approximately nine acres. (ld.) However, only 3.2 acres of the
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Property was utilized for the building or graded for trucking
use. (Boldt Rebuttal Aff. at 1.)

45 The property proposed as a conparable replacenent
busi ness at 1700 East Delavan Drive, Janesville, was within a
couple of mles of the condemmed property. (Adl er Dep. at 41,
Cct. 23, 2003.) It already had nore than 20 side-by-side docks
for truck |oading and unloading, a building with 120,000 square
feet of space located on 9.68 acres of property, and nore than
ten spaces for parking trucks. (1d. at 42.) The only
characteristic it appeared to |lack was cross-docks. The City
suggested that the long building with the current truck docks
woul d need to be nodified to add cross-docks. (1d.) CC M dwest
offered no reason why cross-docks could not be constructed, and
because CC M dwest was not interested in the facility, the Cty
did not pursue the cost of adding cross-docks.

146 1t appears fromthe record before us that the property

at 1700 East Delavan Drive is reasonably simlar to the

condemmed property in all its mmjor characteristics and that
with the addition of cross-docks to the building, it wll be
functionally equivalent under Ws. Stat. 8§ 32.19(2)(c). I n

addition, as a prior trucking facility, there are apparently no
gover nient al regulations that wuld prevent CC Mdwest's
trucki ng operation. Therefore, we conclude that the identified

property at 1700 East Delavan Drive is adequate for the needs of
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CC Mdwest's "less than truck-load business,” and neets the
definition set out in § 32.19(2)(c).?°

147 CC M dwest refused to consider this property or any of
the other properties that the Cty identified. On Cctober 7,
2002, Thomas Christ, speaking on behalf of CC M dwest, explained
that a property would be a "suitable replacenent” only if it had

0

the followng attributes: at least 10.5 acres;*° topography

! access to roads; M2

suitable for CC Mdwest's building plans;?
zoning; adjacent to the Union Pacific Rail;3 and within a two-
mle distance from the General Mtors plant.3 VWile the

attributes that CC Mdwest requested in a replacenent property

2 The property at 3913 Wiitney Street may al so have net the
Ws. Stat. § 32.19(2)(c) definition of a conparable replacenent
busi ness. It had cross-docks already in place, and the CGty's
consultant said it could be used by CC Mdwest. (Adler Dep. at
47-49.) CC Mdwest refused to consider it because it said its
trucks, at 65 feet in length, were too large to maneuver into
posi tion. (Adler Aff. Ex. H at 39-40, incorporating letter and
drawing from Tom Christ.) Because the circuit court did not
resolve this factual dispute, we do not address it here.

3. of the approximately nine acres condemmed here, CC
M dwest was able to use only 3.2 acres for its building and
par ki ng ar eas. (See Boldt Rebuttal Aff. at 1 in support of the
City's petition for wit of assistance.)

3. ¢C Mdwest was a tenant of the condemmed property that
was owned by its parent conpany. However, as nentioned earlier,
CC Mdwest was considering construction of its own facility.
(Adler Aff. Ex. A at 10.)

32 The condenmed property had no rail spur or direct access
to a rail Iline. (See Boldt Aff. at 2 in support of the City's
petition for wit of assistance.)

3 CC Mdwest earlier had explained that its service area
covered south central Wsconsin. (See Ryan Aff. at 6.)
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may be those that are best for CC Mdwest's business, they are
not necessary to fulfill the statutory paraneters of Ws. Stat.
§ 32.19(2)(c).

48 Simlar to the condemmor in Dotty, the Gty identified
potential replacement properties that it has concluded satisfy
the statutory requirenents and could be nodified for CC
M dwest' s busi ness. The Cty also has tendered the naximm
busi ness replacenent paynent, and offered to reinburse CC
M dwest for other statutorily authorized relocation expenses.3
CC M dwest does not contest that the Cty tendered the maxi num
busi ness replacenment paynent and offered reinbursenent for
statutorily authorized relocation expenses. As with the
condemmee in Dotty, CC Mdwest argues that it cannot be required
to vacate the condemmed property if a conparable replacenent
busi ness under its interpretation of Ws. Stat. 8§ 32.19(2)(c) is
not provided. W reject this argunent as unreasonable and
contrary to the legislative directive. We conclude that the
Cty has conplied with its obligations here because one or nore
of the properties identified could, with nodification, be used
by CC M dwest to continue its business.

I11. CONCLUSI ON

149 We conclude that in satisfying its statutory

obligation to make available a conparable replacenent property

pursuant to Ws. Stat. 8§ 32.05(8)(b)-(c), prior to being

3 CC Mdwest did not express interest in any of the
properties, so obtaining renovation cost estinmates is not an
issue in this case.
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entitled to a wit of assistance, the Cty nust proceed to
identify one or nore properties that nmeet the paraneters of Ws.
Stat. § 32.19(2)(c) to serve as a conparable replacenent
busi ness. Because we conclude that the City has done so and has
made no contrary concession in this regard, we reverse the
deci sion of the court of appeals.

By the Court.—Fhe decision of the court of appeals is

rever sed

36
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150 JON P W LCOX, J. (concurring). When t he
| egislature acts related to condemation, it strikes a bal ance.
See Ws. Stat. Ch. 32 (2003-04). On one hand, there is
Wsconsinites' right to property, be it in their hones or
busi nesses. On the other hand, there is the government power of
em nent donmai n. Wiile emnent domain often serves a common
good, Wsconsinites' right to property is fundanental to the

princi pl es upon which this country was founded. So fundanent a

that it has been said "the great and chief end . . . of nen's
uniting into comonwealths and putting thenselves under
governnent is the preservation of their property."?! The

protection of property rights is enbedded in the Bill of Rights,
see U 'S. Const. anmend. V, and the Wsconsin Constitution, see
art. |, 8§ 13.

151 Reading the plain | anguage enacted by the |egislature,

it beconmes evident that it struck a balance that protected an

individual's right to his or her property "until a conparable
repl acenent property [ was] made avail able. ™
Ws. Stat. 8§ 32.05(8)(c). This ensured that before the

government could renove an individual from his or her property,
an actual "conparable replacenent property” had to be given in
return. Providing a "conparable replacenment property” in the
busi ness context requires the governnent to satisfy the criteria

of Ws. Stat. § 32.19(2)(c).

1 John Locke, Two Treatises of Government 184 (Cook ed.,
Haf ner 1947) (1690).
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152 The majority concl udes t hat § 39.19(2)(c) is
anbi guous. | disagree. Accordingly, | concur.
I
153 1In defi ni ng types of "conpar abl e repl acenent
property,” the legislature provided an extensive |list of

criteria that dictates what properties actually constitute
"conparable replacenent property" in different cont ext s.

Specifically, different criteria exist for a replacenent

property to constitute a "conpar abl e dwel I'i ng, "
Ws. Stat. § 32.19(2)(b), "conparable repl acenent busi ness, "
Ws. Stat. 8§ 32.19(2)(c), or "conpar abl e repl acenent farm
operation,” Ws. Stat. § 32.19(2)(d). As  enact ed, t hese

definitions ensure that the government finds a property that
satisfies certain criteria, in exchange for an individual |osing
his or her property.

154 Wsconsin Stat. § 32.19(2)(c) provides that:

"[ c] onpar abl e repl acenent busi ness” means a
repl acenent business which, when conpared with the
busi ness preni ses being acquired by the condemor, is
adequate for the needs of the business, is reasonably
simlar in all major characteristics, is functionally
equi valent with respect to condition, state of repair,
| and area, building square footage required, access to
transportation, utilities and public service, IS
avail able on the market, neets all applicable federal,
state or local <codes required of the particular
busi ness being conduct ed, is wthin reasonable
proximty of the business acquired and is suited for
the sane type of business conducted by the acquired
busi ness at the tine of acquisition.

155 The plain language of the definition, and the
granmatical choices the legislature nmde, establish that a
property proposed by a governnment nmnust satisfy a nunber of

2
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criteria before it constitutes a "conparable replacenent
business.” The conjunctive list provides criteria that nust be
satisfied.

156 Each criterion provided in the list begins with the

same word: "is."™ The distinct criteria are then conjoined with

the word "and.” Put another way, the |egislature provided that

a "conparable replacenent business” nust satisfy each of the

following criteria:
(1) [1]s adequate for the needs of the business;

(2) [1]s reasonabl y simlar in al | nmaj or
characteristics;

(3) [I]s functionally equivalent wth respect to
condition, state of repair, land area, building
squar e f oot age required, access to
transportation, utilities and public service;

(4) [1]s available on the nmarket, nmeets all
applicable federal, state or |ocal codes required
of the particul ar busi ness bei ng conduct ed;

(5 [!]s within reasonable proximty of the business
acquired; and

(6) [l]s suited for the sanme type of business
conducted by the acquired business at the tine of
acqui sition.

See Ws. Stat. § 32.19(2)(c). The legislature did not use the

word "or as the conjunction at the end of the |list. The

| egislature did not preface the criteria wth any words that

would indicate that a property's potential for nodifications

shoul d be consi dered. The legislature used the word "is" to
preface each criterion, not "could be."
57 In introducing the list, the |legislature has al so nmade

clear that in assessing whether the governnent has satisfied

3
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each criterion on the list, the proposed "conparabl e replacenent
busi ness” nust be conpared to the existing business. The
| egi sl ature provided, "when conpared with the business prem ses
bei ng acquired by t he condenmmor "
Ws. Stat. 8§ 32.19(2)(c). The focus on the conparison of the
two properties stresses that whether a proposed property
constitutes a "conparable replacenent business"” depends on the
specifics of the existing business. It is not good enough for
the governnment to merely cone up with sone generic "business
| and,” and nove on with the condemnati on process.

158 Wsconsin Stat. 8§ 32.19(2)(c) does not provide a
draconian list of  criteria. Rat her, a nunber of the
§ 32.19(2)(c) criteria provide a governnment |eeway to ensure
they do not have the nearly inpossible task of naking avail abl e
an identical property. For instance, a replacenent business
must merely be "adequate” for the needs of the business. Al
the major characteristics need be only "reasonably simlar."
The replacenent need be only within "reasonable proximty" of
t he busi ness acquired. If the property had to be identical, it
seens the replacenent would need to be nore than adequate,
actually simlar in its mpjor characteristics, and in close
proximty to the acquired business. As the legislature
pronmul gated 8§ 32.19(2)(c), a government nust satisfy six
di stinct and reasonable criteria.

159 Upon revi ewi ng t he | anguage enact ed by t he

| egislature, | fail to see any anbiguity.
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I
60 | agree with the mpjority that the 1700 East Del avan
Drive property constituted a "conparabl e repl acenent property.”
161 Sonme of the other properties the Cty proposed were
not even close to satisfying the 8§ 32.19(2)(c) criteria. For

instance, five of the properties were not in south central

W sconsi n. Rat her, they were in communities as far away as
Neenah and Wausau. Both conmunities are over 100 mles away
from the existing business in this case. Gven that a

"conparabl e replacenment business” nust be "within reasonable
proximty of the business acquired,” these properties constitute
bi zarre proposals. For a "less than truckload" business that
was part of an established nulti-state network, with established
client such as the Ceneral Motors plant in Janesville
properties that would result in hours nore of driving hardly
seem to constitute being within a "reasonable proximty" of the
exi sting business.

62 Ten of the properties proposed by the City were vacant
| ots. Criterion three provides that the proposed property nust

be "functionally equivalent with respect to condition, state of

repair, land area, building square footage required, access to
transportation, utilities and public service.”" 1In light of this
requirenent, it is hard to conclude that vacant l|ots could
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constitute "conparable business property.” Vacant |ots do not
have things like "building square footage."?

163 | raise the nature of some of the properties proposed
by the Cty nerely to reiterate that a government does not
satisfy its 8 32.19(2)(c) burden sinply by proposing numerous
properti es.

164 For the reasons stated, | concur.

2 The record indicates that at one point CC M dwest voiced
an interest in constructing a new facility. This purportedly
explains why vacant lots nmay satisfy Ws. Stat. 8§ 32.19(2)(c).
Majority op., 38 n. 26.

Wsconsin Stat. 88 32.05(8)(b)-(c) and 32.19(2)(c) provide
the criteria a government nust satisfy if they seek a wit of
assi st ance. Neverthel ess, a land owner or renter may choose to
accept less than they are entitled to by statute. In this case,
CC M dwest consi dered accepting |less than the statutory criteria
required. Then, it changed its mnd and decided vacant |ots
were not acceptable, which was the position it has had since
Janesville sought the wit of assistance. Nothing in the
statute suggests CC Mdwest forfeited its ability to object to
properties that did not neet the criteria because it considered
an alternative earlier in the process.
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165 ANN WALSH BRADLEY, J. (concurring). | agree wth
that part of the opinion that constitutes the mmjority opinion
the Gty of Janesville nust identify one or nore properties that
neet the paraneters of Ws. Stat. § 32.19(2)(c) to serve as a
conpar abl e replacenent business. The record denonstrates that
the City has done so here. | wite separately, however, as |
cannot join that part of the opinion that constitutes only a

| ead opinion because it reaches out and unnecessarily discusses

and decides a constitutional issue that was not advanced by
either of the parties.! | believe that it is unwise for this
court to sua sponte raise and decide constitutional issues

wi thout the benefit of briefs and argunents. Because the |ead
opinion's constitutional discussion |eaves lingering questions,
| respectfully concur.

66 It is not the role of this court to sua sponte
resurrect and decide abandoned constitutional argunents. CC

M dwest affirmatively abandoned its constitutional argunment in

1'As noted in footnote 10 of the mmjority / |ead opinion,
only three justices join the discussion of the constitutional
i ssues. Therefore, that portion constitutes only a |ead opinion
and not an opinion of the majority of the court.

1
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this court. It stated that it seeks "only to be protected to the
extent guaranteed by the relocations |aw "?

167 As | see it, the courts play a passive role in our
system of governnent. Unlike the legislative or the executive
branch of governnment which have as their regular fare the
responsibility to raise and resolve the issues of the day, our
role is to respond to the issues presented. This is true in al
areas of the law, but especially true when it conmes to
constitutional issues. The w sdom of such restraint is
appar ent.

168 The rule of law is generally best developed when
i ssues are raised by the parties and then tested by the fire of
adversari al briefs and or al argunment s. | ndeed, "[t] he
fundamental premise of the adversary process is that these
advocates will wuncover and present nore useful information and
argunents to the decision maker than would be developed by a

judicial officer acting on his own in an inquisitorial system”

Adam A. Mlani & Mchael R Smth, Playing God: A Critical Look

at Sua Sponte Decisions By Appellate Courts, 69 Tenn. L. Rev.

2 The | ead opinion proffers excuses for its reaching out and
asserts that "before the court of appeals, CC Mdwest argued its
claim had a constitutional foundation . . . ." Lead op., 915 n.
13. The court of appeals, however, did not address the
constitutional takings issue. There was no cross-petition or
brief filed by CC Mdwest on the takings issue. The City of
Janesville did preenptively discuss the constitutional issue in
its brief because as the petitioner it had to file its brief
first. However, CC Mdwest did not respond to the issue. Such
proffered excuses in reality provide no excuse at all. The
opinion sinply ignores the fact that CC Mdwest affirmatively
abandoned its constitutional argument in this court.

2
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245, 247 (2002), citing United States v. Burke, 504 U S. 229,

246 (1992) (Scalia, J., concurring).

169 Nevert hel ess, t he | ead opi ni on | aunches its
constitutional analysis. It revisits our conclusion in Luber,
where we discussed the interests of an owner of property and
concluded that "under property concepts one's interest in rental
income is such as to deserve conpensation under the 'just
conpensation' provision of the Wsconsin Constitution.”  Luber

v. Ml waukee County, 47 Ws. 2d 271, 279, 177 N.W2d 380 (1970).

Lead op., 9Y17. Furthering its constitutional analysis, the |ead
opinion notes that this court in Rotter limted the holding of

Luber to the statutory twelve-nonth |imt for rental incone

| osses, but warned that "paynent and tine limts set forth in
sec. 32.19 may encounter constitutional difficulties.” Rotter

v. M I waukee County Expressway & Transp. Conmin, 72 Ws. 2d 553,

562-63, 241 N.W2d 440 (1976). Lead op. 117 n. 16.
170 Cting Hasselblad . Cty of Green Bay, 145

Ws. 2d 439, 442, 427 NW2d 140 (C. App. 1988), the |ead
opi nion observes that in a subsequent exam nation, the court of
appeal s concluded that Luber did not "constitutionally mandate
unlimted recovery for all consequential damages in emnent

dormain actions.” It explains that in Hasselblad the court of

appeals held "that Ws. Stat. 8 32.19(4n), setting a $50,000
l[imt on business replacenent damages for owner-occupied
busi nesses, was not wunconstitutional . . . ." Id. at 440-41.

Lead op., 118.
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171 Utimately, t he | ead opi ni on concl udes its
constitutional analysis wth the determnation that "the
rel ocati on assistance benefits provided by Ws. Stat. 8§ 32.19(3)
and (4nm) do not have a direct relationship to the fair market

value of a tenant's interest, and therefore, are incidental or

consequenti al damages that are not considered in the
constitutional requirenent for just conpensation.” Lead op.,
7121.

72 The lead opinion's constitutional analysis |eaves
| ingering questions about the nature of just conpensation that
were not presented or advanced for purposes of this review. The
text of the analysis | eaves the reader wonderi ng:

e Is the I|ead opinion expanding the holding in

Hassel bl ad?

The lead opinion describes the holding in Hassel bl ad

as follows: "In Hasselblad, the court of appeals
determned that Ws. Stat. § 32.19(4m, setting a
$50,000 Ilimt on business replacenent damages for
owner - occupi ed busi nesses, was not
unconsti tuti onal " Lead op., 918. Yet, the
| ead opinion's holding goes beyond the statute relied

upon in Hassel bl ad. It appears to extend the holding

to a different statute, Ws. Stat. 32.19(3). The
opi ni on concl udes t hat nei t her t he rel ocation

assistance benefits provided for in Ws. Stat.
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§ 32.19(3) nor the benefits in § 32.19(4m are
constitutionally mandated. Lead op., {21.

 Are the interests of a tenant different than the
interests of an owner for purposes of the |ead

opi nion's constitutional analysis?

The cases primarily relied upon by the |ead opinion in

its constitutional di scussi on, Luber, Rott er, and

Hassel bl ad, are <cases involving the interests of
owners of property. Mdwest is a tenant, not an
owner . 3

* As a threshold matter, does the record even support

enbarking on a constitutional "takings" analysis?

It is unclear whether the record supports that

Mdwest, as a tenant, had any legally protected

3 1Inits constitutional analysis, the lead opinion cites to
only one case that concerns the right of a tenant to just
conpensation. In United States v. Petty Mtor Co., 327 U S. 372
(1946), the United States Suprene Court determ ned that when the
government took over tenporary use of a building for a period
beginning in 1942 and ending in 1945 with a right to surrender
in 1943 or 1944 on 60 days notice, that relocation and
incidental expenses were not admssible for the purpose of

determ ning the market value of the tenants' |easeholds. Id. at
377-78. In this case, there is no question presented about the
mar ket val ue of the |easehold of CC M dwest. Rat her, the issue

presented is solely whether the City of Janesville conplied with
its statutory requirenment of neking available conparable renta
properti es.
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| easehold interest in continued occupancy of the
property that could be a "taking."

73 This court in Rotter warned that "paynent and tine
limts set forth in sec. 32.19 may encounter constitutional
difficulties.” Rotter, 72 Ws. 2d at 562-63. Here, w thout
pronpti ng or ar gunent , t he | ead opi ni on lifts
Ws. Stat. 8§ 32.19(3) and (4m from the clouds of constitutiona
difficulty contenplated by this court in Rotter. Per haps the
lead opinion is correct in its constitutional conclusions.
Wt hout argunent and briefs |I am unsure. However, there is one
thing about which | am sure: the rule of law is best devel oped
when issues are raised by the parties and then tested by the
fire of adversarial argunent.

174 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON j oi ns this concurrence.



No. 2004AP267.dtp

175 DAVID T. PROCSSER, J. (di ssenting). Wen the court
of appeals certified this em nent domain case to our court, it
pointed to the difficulty of interpreting and applying the
statutory language in Ws. Stat. 88 32.05 and 32.19. It also
recogni zed the statewide inplications of a decision on this
subject. After this court declined to grant the certification
the court of appeals undertook a careful review of the statutes
as well as the cases and policy, actively participated in nore
than three hours of oral argunent, and then produced an
out standi ng appellate opinion that is linear, clear, and highly

persuasive. City of Janesville v. CC Mdwest, Inc., 2006 W App

21, 289 Ws. 2d 453, 710 N.w2d 713. | believe the court of
appeal s decision should be affirned. Because the nmajority
bel i eves otherwi se, | respectfully dissent.

CONSTI TUTI ONAL PRI NCI PLES
176 The Fifth Anendnent to the United States Constitution
provides in part that "private property [shall not] be taken for
public use, wthout just conpensation."” U S. Const. anmend. V.
The United States Supreme Court has applied this private
property protection to the states through the Fourteenth

Anmendment . See Palazzolo v. Rhode Island, 533 U S. 606, 617

(2001) (citing Chicago, Burlington & Quincy RR Co. v. Cty of

Chi cago, 166 U. S. 226 (1897)). Simlarly, the Wsconsin
Constitution provides in Article 1, Section 13 that "The
property of no person shall be taken for public use w thout just

conpensation therefor.” Ws. Const. art. |, 8§ 13.
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177 These two "takings" provisions enbody a nunber of core
pri nci pl es. In the discharge of its duties, a governnent nmay
appropriate private property, but it may not do so w thout being
liable to the obligation to pay just conpensation. Uni ted

States v. Lynah, 188 U.S. 445, 465 (1903). This obligation bars

the governnent "from forcing sone people alone to bear public
burdens which, in all fairness and justice, should be borne by

the public as a whole.” Dolan v. Cty of Tigard, 512 U S. 374,

384 (1994); Arnstrong v. United States, 364 U. S. 40, 49 (1960).

178 The phrase "just conpensation” evokes ideas of
fairness and equity. United States v. Va. Elec. & Power Co.,
365 U. S. 624, 631 (1961). "The guiding principle of just

conpensation is reinbursenent to the owner for the property
interest taken.” 1d. at 633. The owner shall receive the "ful

nonetary equivalent"” of what he | oses. United States .

Reynol ds, 397 U S. 14, 16 (1970). He is entitled to be put in
as good a position pecuniarily as if his property had not been

taken. dson v. United States, 292 U S. 246, 255 (1934).

179 Historically, these salutary principles have been
| argely disregarded in the conpensation of business owners whose
busi ness interests have been damaged or destroyed by governnent

condemmation of underlying land. See Lynda J. Oswald, Good WII

and Goi ng- Concern Val ue: Enmerging Factors in the Just
Conpensation Equation, 32 B.C. L. Rev. 283 (1991). The
"business losses rule,” according to Professor Oswald, limts

constitutionally required conpensation to the "value of the real

property and fixtures taken." Gswal d, supra, at 286. Thus,
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hi storically, nost business owners have not had a constitutional
basis to recover for "lost profits during the relocation period,
permanent reduction in profits because of +the loss of an
advant ageous | ocation, or the conplete destruction of good wll
or going-concern value where a business cannot be relocated.™
Cswal d, supra, at 286-87. Busi ness owners often have not been
able to recover even if the difficulties of relocating put them
out of business. Cswal d, supra, at 287. The business | osses

rule is what the Suprenme Court sunmmarized in United States v.

Petty Motor Co., 327 U S. 372 (1946), cited by the majority at

116.
80 Over time, the business |osses rule has been subject

to wthering criticism because it conflicts with the plain
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| anguage of the Fifth Amendnent and because it can be so
pal pably unfair to business interests.?!

81 In addition, a body of federal and state court
decisions, as well as federal and state |egislative reforns,
have eroded the business |osses rule and changed the atnosphere
for evaluating just conpensation clains. Constitutional |aw on
j ust conpensation has not remnai ned static.

182 To illustrate, the mpjority opinion quotes from Petty

Mot or Co., which stated:

The Constitution and the statutes do not define
t he neaning of just conpensation. But it has cone to
be recognized that just conpensation is the value of
the interest taken. . . . It is recognized that an

! See generally Nathan Bursdal, Just Conpensation and the
Seller's Paradox, 20 BYU J. Pub. L. 79 (2005); Charles M Cork,
A Critical Review of the Law of Business Loss Cains in Ceorgia
Em nent Domain Jurisprudence, 51 Mercer L. Rev. 11 (1999);
M chael DeBow, Unjust Conpensation: The Continuing Need for
Reform 46 S.C. L. Rev. 579 (1995); Roger C egg, Reclaimng the
Text of the Takings Cause, 46 S.C L. Rev. (1995); Alan T.
Ackerman, Just Conpensation for the Condemmation of (oing
Concern Value, 64 Mch. Bar J. 1314 (1985); D. M chael Risinger,
Direct Damages: The Lost Key to Constitutional Just Conpensation
When Busi ness Premises are Condemmed, 15 Seton Hall L. Rev. 483
(1985); G deon Kanner, Wen is "Property” not "Property Itself":
A Critical Examnation of the Bases of Denial of Conpensation

for Loss of Goodwill in Emnent Domain, 6 Cal. W L. Rev. 57
(1969); Frank A. Aloi & Arthur Abba Gol dberg, A Reexam nation of
Value, Good WII, and Business Losses in Emnent Domain, 53

Cornell L. Rev. 604 (1968); Comment, "Just Conpensation"” for the
Smal | Businessnman, 2 Colum J.L. & Soc. Probs. 144 (1966);
Comment, An Act to Provide Conpensation for Loss of Goodw |
Resulting from Em nent Domain Proceedings, 3 Harv. J. on Legis.

445 (1965); Enerson G Spies & John C. MCoid, Il, Recovery of
Consequential Damages in Emnent Domain, 48 Va. L. Rev. 437
(1962); Comrent, Eminent Domain Valuations in an Age of

Redevel opnent: Incidental Losses, 67 Yale L.J. 61 (1957); Robert
Kratovil & Frank J. Harrison, Jr., Emnent Domain—Policy and
Concept, 42 Cal. L. Rev. 596 (1954).
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owner often receives less than the value of the
property to him but experience has shown that the rule
is reasonably satisfactory. Since "market val ue" does
not fluctuate with the needs of condemmor or condennee
but with general denmand for the property, evidence of
| oss of profits, danage to good will, the expense of
relocation and other such consequential |osses are
refused in federal condemnati on proceedi ngs.

Petty Motor Co., 327 U S. at 377-78. 1In this passage, the Court

states that it is "reasonably satisfactory” when a business
owner receives |less than the value of his property, but it does
not explain why this is reasonably satisfactory to the owner.

183 The truth is, the Supreme Court deviated from the

business |losses rule three years after Petty Mtor in Kinball

Laundry Co. v. United States, 338 U S. 1 (1949). The United

States had taken possession of a laundry during World War Il so
that it could be used tenporarily for the Arny. "Having no
other nmeans of serving its customers, the Laundry suspended
business for the duration of the Arny's occupancy." 1d. at 3.
Over governnment objection, the Court upheld an award of $70, 000

annual rent to the owners, saying:

W agree with both lower courts . . . that the proper
measure of conpensation is the rental that probably
could have been obtained . . . . [1]f the difference

between the market value of the fee on the date of
taking and that on the date of return were taken to be
the nmeasure, there mght frequently be situations in
which the owner would receive no conpensation
what ever .

Id. at 7.

84 But then the Court said nore: "[When the Governnent
has condemmed business property with the intention of carrying
on the business . . . the taker acquires going-concern val ue,
[and] it nust pay for it." ld. at 12. "The Governnment's

5
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tenporary taking of the Laundry's premses could no nore
conpl etely have appropriated the Laundry's opportunity to profit
from its trade rout es t han i f it had secured a
promse . . . that it wuld not for the duration of the
Government's occupancy of the prem ses undertake to operate a
| aundry busi ness anywhere else in the Cty." Id. at 14. "The
tenporary interruption as opposed to the final severance of

occupancy so greatly narrows the range of [the condemmee's]

alternatives . . . that it substantial ly i ncreases t he
condemmor' s obligation to him" | d. at 15. "W
conclude . . . that since the Governnment for the period of its

occupancy of petitioner's plant has for all practical purposes
preenpted the trade routes, it nust pay conpensation for
what ever transferable value their tenmporary use may have had."
Id. at 16. In short, the Court ordered paynent of
"consequential" | osses.

85 In his concurrence, Justice Rutledge renmarked that the
Court had "recogni zed the possible conpensability of intangible
interests.” |d. at 22 (Rutledge, J., concurring).

186 The dissent viewed the decision as "new constitutiona
doctrine." Id. at 22 (Douglas, J., dissenting). "The truth of
the matter is that the United States is being forced to pay not
for what it gets but for what the owner loses." 1d. at 23. The
di ssent's opening salvo—:The United States took this plant in
order to run a laundry for the Arny, not for the public'"—Fs so
bogus that it illustrates why judicial attenpts to defend the

busi ness | osses rul e have often fail ed. ld. at 22.
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187 The Kinball Laundry case is only one of several

Suprene Court decisions that underm ne the foundations of the
busi ness | osses rule. More than a century ago, the Suprene
Court considered a case in which the United States condemed a

conpany's |ock and dam Monongahel a Navigation Co. v. United

States, 148 U S. 312 (1893). The Court held that the conpany

was entitled to recover conpensation for the franchise to exact

tolls as well as the value of the tangible property taken. | d.
at 345. In other cases, the Court has protected |easehold
interests,? easements,® and intangible interests such as

governnent entitlements,® trade secrets,® liens,® and contracts

in takings.’ The Court's decisions on takings by governnent

regul ation show the fluidity in takings |aw. See Pennsyl vani a

Coal Co. v. Mahon, 260 U. S. 393, 415-16 (1922), in which Justice

Hol mes observed that, "The general rule . . . is, that while
property may be regulated to a certain extent, if regulation
goes too far it will be recognized as a taking." ld. at 415

He added that, "W are in danger of forgetting that a strong

public desire to inprove the public condition is not enough to

2 United States v. Petty Mdtor Co., 327 U.S. 372 (1946).

3 Giggs v. County of Allegheny, 369 U.S. 84 (1962): United
States v. Causby, 328 U.S. 256 (1946).

* Board of Regents of State Colleges v. Roth, 408 U S. 564
(1972) .

® Ruckel shaus v. Monsanto Co., 467 U.S. 986 (1984).

® Arnstrong v. United States, 364 U 'S. 40 (1960); Louisville
Joint Stock Land Bank v. Radford, 295 U S. 555 (1935).

" Lynch v. United States, 292 U.S. 571 (1934).

7
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warrant achieving the desire by a shorter cut than the
constitutional way of paying for the change.” 1d. at 416.8
188 In Wsconsin in 1970 this court issued a |andmark

deci sion discarding the rule that "consequential" damages are to

be "suffered in legal silence.™ Luber v. M| waukee County, 47
Ws. 2d 271, 276, 283, 177 N W2d 380 (1970). The court
i nval i dat ed a statutory limtation on one form  of
"consequential” damages. The court's conplete and neasured

opinion cited scholarly criticism of the business |osses rule
several of this court's previous opinions, recent Wsconsin
| egislation providing relocation benefits to property owners,
and the Wsconsin Constitution to explain and support its
deci si on.

189 The Luber opinion's "discard® of the business |osses
rule on state constitutional grounds my be subject to

reconsi deration. ® But this court nmay not wundo |egislation

8 The mmjority opinion attenpts to distinguish cases cited
in this discussion on the basis that they concern takings and
not awards of consequential danmages. Majority op., 9120 n.18.
However, as the definition of "taking" has broadened over the
years, the broadening of "just conpensation” has followed
accordingly. The mpjority fails to acknow edge that today just
conpensation for a taking may include what previously has been
categori zed as consequenti al danages.

® The majority contends that this court "expressly linited
the holding in Luber to the 12-nonth limt for rental incone

| osses. " Majority op., 917 n.16 (citing Rotter v. M| waukee
County Expressway & Transp. Conmin, 72 Ws. 2d 553, 562-63, 241
N. W2d 440 (1976)). | disagree. The crux of Rotter is to

require strict conpliance with the procedure in the condemation
statute even when making clains for consequential danages. The
Rotter court stated:

[In Luber], owners of condemmed property, sought
recovery for rent loss for thirty-two nonths even
8
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adopted in the wake and spirit of Luber sinply because the court

t hough the statute only allowed recovery for rent |oss

for the twelve nonths preceding condemati on. Qur
court majority held that the plaintiffs were entitled
to the entire rent | oss anount, pl acing such
entitlenent on constitutional grounds. . . . Luber

pl aced the thirty-two nonth rent loss within the itens
of conpensable itenms of damage under sec. 32.19,
St at s. It did not <create a new category of
"incidental" or "consequential" danages which could be
brought directly to court wthout regard to the
statutory procedure as to clains and w thout neeting
the requirenent of filing a claimwth the conm ssion
or public body involved in a taking before going to
court.

The Luber holding is to be read and limted to
its holding that the twelve-nonth [imt as to rent
| osses allowable was constitutionally invalid. It is
true, as Luber noted, that when property is taken by
condemmation "incidental damages are very apt to
occur.” That is not to say that a cause of action for
conpensation for incidental damages has been created
that has no basis or relatedness to the itens nade

conpensabl e by sec. 32.19, Stats. It neans only that
paynent and tinme limts set forth in sec. 32.19 may
encounter constitutional difficulties . . . . Thi s

does not alter the nandated procedural steps set forth
in sec. 32.20, for the making of any and all clainms by
condemmees.

: Al clains for conpensation by condemees
must be filed with the commssion or public body
involved within the two-year tinme limt set by the
statute. It is only after disallowance of such clains
by such commssion or public body that there is a
right to take the claimor the challenge to conm ssion
di sal | onance to court.

Id. at 562-64 (enphasis added) (internal citations omtted).

In this case, CC Mdwest has not concocted a novel
constitutional claim for conpensation. CC Mdwest is insisting
that the Gty of Janesville conply with the statute. It is the
city's failure to conmply wth the statute that <creates
"constitutional difficulties.™
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m ght not agree wth it. The majority opinion materially
weakens current state legislation, and, wunfortunately, this
action may trigger the very litigation on constitutional issues
that Ws. Stat. ch. 32 seeks to avoid.

90 This case does not require us to decide constitutional
i ssues about the scope of just conpensation because we are asked
to interpret statutes. But a decision from this court
substituting elusive and anbiguous "paraneters” for t he
statutory requirenent that a condemor tinely identify currently
avai |l abl e "conparable replacenent property" satisfying certain
criteria, is bound to stir up legislative reaction.

COURT OF APPEALS DECI SI ON

91 In its decision, the court of appeals explained that
CC M dwest contended the City of Janesville was not entitled to
a wit of assistance to renmove CC M dwest because the Gty had
not first nade available a "conparable replacenent property" as
required by Ws. Stat. § 32.05(8)(b) and (c). Cty of
Janesville v. CC Mdwest, Inc., 2006 W App 21, 6, 289

Ws. 2d 453, 719 N w2d 713. There was no dispute that the
properties nomnated by the Gty were not conparable replacenent

properties at the tinme CC Mdwest was ordered to |eave the

property. This was conceded by the Cty in oral argunment on
Novenber 22, 2005. Thus, the court of appeals addressed the
| egal question of what the Gty was required to do under the
statutes to qualify for a wit of assistance. The court treated

this question as a matter of statutory interpretation.

10
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192 | cannot inprove on the court's analysis of the
statute. Consequently, | insert here paragraphs 11-19, 26, 28,
30, and 31 from Judge Vergeront's opinion. At the conclusion of
these 13 paragraphs, | will add suppl enmentary anal ysis.

11 W SCONSI N STAT. § 32.05 provi des t he
procedure for certain municipalities to follow when
condemming land for certain public projects, and the
parties agree that this is the applicable section.
After describing the procedure for acquiring title and
determ ning the anount of conpensation to the property
owner, this section addresses the occupants of the
property and provides in part:

Condemmat i on for sewers and
transportation facilities. (8) OCCUPANCY;
WRI T OF ASSI STANCE; WASTE.

(b) No person occupying real property
may be required to nove from a dwelling or
nove his or her business or farm w thout at
| east 90 days' witten notice of the
i ntended vacation date from the condemmor.
The displaced person shall have rent-free
occupancy of the acquired property for a
period of 30 days, conmencing with the next
1st or 15th day of the nonth after title
vests in the condemmor, whichever is sooner.
Any person occupying the property after the
date that title vests in the condemor is

liable to the ~condemor for all waste
conmmitted or allowed by the occupant on the
| ands condemmed during the occupancy. The

condemmor has the right to possession when
the persons who occupied the acquired
property vacate, or hold over beyond the
vacation date established by the condemor,
whi chever is sooner, except as provided
under par. (c). I f the condemmor is denied
the right of possession, the condemmor nay,
upon 48 hours' notice to the occupant, apply
to the circuit court where the property is
|ocated for a wit of assistance to be put
in possession. The ~circuit court shall

11
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gr ant the wit of assistance if al |
jurisdictional requi renents have been
conplied with, if the award has been paid or
tendered as required and if the condemmor
has made a conparable replacenent property
available to the occupants, except as
provi ded under par. (c).

(c) The condemmor may not require the
persons who occupied the premses on the
date that title vested in the condemor to
vacat e unti | a conparable repl acenent
property is nade avail able. Thi s paragraph
does not apply to any person who waives his
or her right to receive relocation benefits
or services under s. 32.197 or who is not a
di spl aced person, as defined under S.
32.19(2)(e), unless the acquired property is
part of a program or project receiving
federal financial assistance.

(Enmphasi s added.)

12 W SCONSI N STAT. § 32.19, entitled
"Additional itens payable,” provides for paynents to
persons displaced by public projects and includes
paynents to both owners and tenants and to businesses,
farm operations, and individuals in dwellings, all as
defined in this section. The decl aration of purpose
in 8 32.19(1) provides as foll ows:

(1) DECLARATION OF PURPCSE. The
| egislature declares that it is in the
public interest that persons displaced by
any public project be fairly conpensated by
paynent for the property acquired and other
| osses hereinafter described and suffered as
the result of prograns designed for the
benefit of the public as a whole; and the
| egi sl ature further finds and declares that,
notw t hstanding subch. Il, or any other
provi sion of law, paynent of such relocation
assi stance and assistance in the acquisition
of replacenent housing are proper costs of
t he construction of public
i nprovenents.

113 A “"conparable replacenent busi ness” is
defined in WS. STAT. § 32.19(2)(c) as:

12
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[A] replacenent business which,
when conpared wth the business prem ses
bei ng acquired by the condemmor, is adequate
for the needs of the business, is reasonably
simlar in all maor <characteristics, 1is
functionally equivalent wth respect to
condi ti on, state of repair, land area
bui l di ng square footage required, access to
transportation, utilities and public
service, is available on the market, neets
all applicable federal, state or |ocal codes
required of the particular business being
conducted, is within reasonable proximty of
the business acquired and is suited for the
sane type of Dbusiness conducted by the
acquired busi ness at t he tinme of
acqui sition.

114 W SCONSI N STAT. 8§ 32.19(3)(a) provides for
paynment of certain actual noving expenses as well as
actual reasonable expenses necessary to reestablish a
business not to exceed $10,000, wth an exception;
under para. (b) a displaced business may el ect instead
to receive a fixed paynent established by regulation
which is capped at $20, 000. Paragraph (c) provides
for an additional paynent for persons who noved their
busi nesses, elected paynents under para. (a), and
wthin tw vyears of the receipt of that paynent
di scontinued their business, up to a conbined maximm
of $20, 000.

15 WSCONSIN  STAT. 8§ 32.19(4m (b) addr esses
paynents to busi ness owners who rent and are displ aced
if such an owner either rents or purchases a
conpar abl e repl acenent business within two years after
vacating the acquired property. The condemmor nust
pay the owner of the displaced business based on a
formula that conpares the nonthly rent paid for the
acquired property to the nonthly rent of a conparable
repl acenent business in an anmount not to exceed
$30, 000.

116 Focusing first on the |anguage of WS. STAT
§ 32.05(8)(c), t hat section plainly prohibits a
condemmor from requiring the occupant of the prem ses

to vacate "until a conparable replacenent property is
made avail abl e, " W th certain exceptions not
appl i cabl e here. Subsection (8)(b) repeats that sane

obligation in the context of the issuance of a wit of
13
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assistance: having "nade a conparable replacenent

property available to the occupants . . . " (with the
exceptions provided for in para. (c)) is one of the
conditions for the issuance of the wit. Wiile there

is no definition of "conparable replacenent property"
in 8§ 32.05, WS. STAT. 8§ 32.19(2)(b), (c), and (d)
define "conparable dwelling," "conparable replacenent
busi ness, " and "conpar abl e r epl acenent farm
operation,"” each of these definitions corresponding to
the categories of displaced persons defined in paras.
(e) and (h) of 8§ 32.19(2). Nei ther party here has
suggested that "conparable replacenent property” in
8§ 32.05(8)(b) and (c) has any neaning other than that
defined in § 32.19(2)(b)-(d). We conclude that
"conparabl e replacenent property” in 8 32.05(8)(b) and
(c) plainly refers to those three categories of
repl acenent properties as defined in 8§ 32.19(2)(b)-
(d). The applicable definition in this case is that
of a "conpar abl e repl acenent busi ness” in
§ 32.19(2)(c), as the City has inplicitly conceded in
its argunents

17 W conclude there is nothing in the |anguage
of WS. STAT. § 32.19(3) or (4nm, or any other
subsection of WS, STAT. 8§ 8§ 32.05 or 32.19, that
supports the City's position that it need not make
avai lable a conparable replacenent property neeting
the definitions of 8 32.19(2)(b)-(d), but instead need
only identify property that could be made conparable
and offer the paynents required by § 32.19(3) and

(4m.

118 The noving expenses described in WS. STAT.
§ 32.19(3)(a) plainly are expenses that would be
incurred in relocating to a conparable replacenent
property and cannot reasonably be read as limting the
condemmor' s obl i gation to make a conpar abl e
repl acenent property avail able. The paynents under
subsec. (4m(b) are explicitly based on a conparison
of rent for the acquired property to rent for a
conpar abl e repl acenent business and thus cannot
reasonably be read as a limtation on the obligation
to make available a conparable replacenent property.
The evident purpose of subsec. (4m)(b) is to provide
sonme conpensation to a displaced business owner where
the rent for a conparable replacenent business is
hi gher than that previously paid; no |anguage in the
statute suggests that this conpensation affects the

14
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condemmor's obligation to nake available a conparable
repl acenent busi ness property.

119 Simlarly, the Cty's argunent that the
payment in WS, STAT. 8§ 32.19(3)(c) is intended to

fulfill the condemmor's obligation when there is no
conpar abl e replacenent property has no basis in the
statutory | anguage. The conparable repl acenent

property nust be nmade available before the occupant
can be required to vacate the acquired property, WS.
STAT. 8§ 32.05(8)(c), whereas the paynent under
8§ 32.19(3)(c) is available only after the occupant has
vacat ed. The paynent in this paragraph is available
when a business owner noves the business, obtains
paynent for noving expenses, and then within two years
of that paynent decides to discontinue the business at
t he new | ocati on.

126 Unlike the owner in Dotty Dunpling's, CC
Mdwest is not arguing that "nmnake available" in WS
STAT. § 32.05(8) nmeans "pay for," which was the
essence of the owner's argunment in Dotty Dunpling's.
Rat her, CC Mdwest's position is that "maki ng
avai l abl e a conparable replacenent property under
§ 32.05(8)(b) and (c) nmeans identifying a property
that neets the applicable definition in WS. STAT.
§ 32.19(b)-(d).

128 We are persuaded that the issue presented on
this appeal is not resolved by Bassinger or Dotty
Dunpling's. A requirenment that a condemmor identify a
conpar abl e repl acenent property neeting the applicable
definition in WS. STAT. 8§ 32.19(2)(b)-(d) before
maki ng an occupant vacate does not inpose an "open-
ended" financial obligation on the condemmor and does
not render the provisions for paynents in § 32.19
meani ngl ess. |t iIs not I nconsi st ent for t he
| egislature to provide that an occupant may not be
required to vacate unless the condemmor has identified
a conparable repl acenent property neet i ng t he
statutory definition, even though the condemmor's
financial obligations to assist the occupant are
l[imted by the provisions for paynents in 8§ 32.109.

15
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130 We acknow edge that construing WS. STAT.
8§ 32.05(8)(b) and (c) to require that the condenmmor
identify a conparable replacenment property neeting the
applicable definition in WS. STAT. § 32.19(2)(b)-(d)
may i npose significant inpedinments to public projects

in cases where no such property exists. However, we
do not agree our construction wll l|ead to absurd
results. While there are inportant public policies

that favor facilitating the condemation of property
and renoval of occupants when the property is
necessary for projects that benefit the public, there
are also inportant public policies that favor ensuring
t hat di spl aced occupants have a conparable property to

nove to. It is for the legislature to decide the
pr oper bal ance, Wi t hin t he par anmet er s of
constitutional requirenents, between these policies
when there is a conflict. The legislature could

reasonably decide that a condemmor should not be able
to renove an occupant if there is no conparable
repl acenent property for it to nove to, even if this
means nodifying, or even not going ahead wth, a
desirabl e public project.

131 We are satisfied that the |egislature has
expressed this intent in the plain |anguage of WS
STAT. 8 32.05(8)(b) and (c) and W S. STAT.
§ 32.19(2)(b)-(d). The legislature could have stated
that the condemmor could require an occupant to vacate
if no conparable replacenent property existed; it
coul d have defined conparable replacenent property in
less restrictive ways; it could have provided that if
the condemmor offers all the paynents to which an
occupant is entitled under 8 32.19, it has satisfied
the obligation to make available a conparable
repl acenent property before requiring the occupant to
vacat e. However, the |egislature has done none of
t hese things. Instead it has chosen to plainly state
that a condemmor nay not require an occupant to vacate
"until a conparable replacenent property is nade
available,” § 32.05(8)(c), and it has chosen to very
specifically define three categories of conparable
repl acenent properties in 8 32.19(2)(b)-(d).

CC M dwest, 289 Ws. 2d 453, 111-19, 26, 28, 30, 31.

16
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ADDI TI ONAL COMMENT

193 The City argues that this plain reading analysis is
radi cal and cannot be supported by the legislative history. I
di sagr ee.

194 Courts have often said that the rule against
consequential or incidental damages should be addressed by
Congress or by state |egislatures. The advice from Justice
Douglas on this point is quoted in Luber, 47 Ws. 2d at 277
(quoting United States v. General Mdtors Corp., 323 U S. 373,

385 (1945) (Douglas, J., concurring)). Bot h Congress and the
W sconsin Legislature have acted on this advice, and in the
process they have made a valiant effort to head off costly
litigation on the scope of just conpensation.

195 In 1970 Congress passed the Uniform Relocation
Assi stance and Real Property Acquisition Policies Act, P.L. 91-
646, 84 Stat. 1894; 42 U S. C. 88 4621-4638. This |egislation
provided in part that the head of a federal agency could not
approve any grant to a state agency for any program "which wll
result in the displacenent of any person” unless the agency head

had received satisfactory assurance that fair and reasonable

rel ocati on paynents and assistance would be provided to or for

the displaced person. The Wsconsin Legislature rushed to
conply with this federal l|aw and, in nost respects, it
strengt hened existing relocation benefits. See Ch. 103, Laws of
1971; 61 Op. Att'y Gen. 49 (1972); 61 Op. Att'y Gen. 197 (1972).
In 1974 the National Conference of Conm ssioners on Uniform

State Laws also promulgated a Uniform Em nent Domain Code that

17
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included |liberalized provisions on just conpensation and
rel ocati on benefits.

196 Wsconsin had begun statutory nodification of the
business losses rule in 1959. See 8 1, ch. 639, Laws of 1959
Section 32.19 was created in 1961. See § 18, ch. 486, Laws of
1961. Thus the subject of additional conpensati on and
assi stance was not new to the |egislature. But the federal act

as well as the Luber decision generated substantial additiona

| egi slative activity.
197 At the beginning of the 1981 |egislative session, the
decl arati on of pur pose for rel ocation benefits in

Ws. Stat. § 32.19(1)° and the definitions of “"conparable

dwel l'ing," "conparable replacenment business,”™ and "conparable
repl acenent farm operati on” wer e al r eady in pl ace.
Ws. Stat. 8§ 32.19(1), (2)(f), (g9), and (h) (1979-80). But

Ws. Stat. 8§ 32.05(8) was nuch different from what it is today,

because it nmade no reference to “"conparable replacenent

property.” It read:

(8) GCccupancy; Wit of Assistance; Waste. The
condemmor  shal | allow any person occupying the
property on the date that title vests in the condemmor
to continue to occupy the property for at |east one
month after that date. The condemmor may not charge
rent for any property occupied after the date that
title vests in the condemor by a person who occupied
the property on that date. Any person occupying the
property after the date that title vests in the
condemmor shall be liable to the condemor for all
waste conmmtted or allowed by the occupant on the
| ands condemmed during the occupancy. The condemor

0 This was cited in Y12 of the court of appeals decision
See 192 above.

18
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shall have the right to possession when the persons
who occupied the property on the date that title vests
in the condemmor vacate, or one nonth after the date
that title vests in the condemor, whichever is

sooner. This time period may be extended by the
circuit court, if the court deens it reasonable under
the circunstances. If the condemmor is denied the

right of possession, the condemmor may, upon 48 hours

notice to the occupant, apply to the circuit court
where the property is located for a wit of assistance
to be put in possession. The circuit court shall
grant the wit of assistance if all jurisdictional
requi renents have been conplied with and if the award
has been paid or tendered as required.

Ws. Stat. § 32.05(8) (1979-80).

198 During the 1981 session, the Departnment of Industry,
Labor and Human Relations (DILHR) asked Senator Jeronme Van
Sistine to introduce legislation amending Ws. Stat. § 32.05(8)
and several other provisions in Chapter 32. See 1981 S.B. 562.

The bill analysis read in part:

(1) Current law is unclear and contradictory in
regard to the <conditions and terns of continued
occupancy by displaced persons during the period after
acquisition but before displacenent. This bil
provides that no person may be required to nove
without at least 90 days' witten notice from the
condemmor and until a conparable replacenent property
i s made avail abl e.

(2) Current law provides that if a conparable
dwelling is not available wthin +the statutory
monetary limts, the condemmor may exceed the limts
and meke paynments necessary to provide a conparable
repl acenent dwel |'i ng. This bill requires the
condemmor to exceed the nonetary |imts under these
ci rcunst ances. (Enphasi s added.)

199 Senator Van Sistine's bill did not pass, but Governor
Ant hony Earl submtted DI LHR s "conparabl e replacenent property"

| anguage in his first biennial budget, and it was approved
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w t hout change. See 1983 Ws. Act 27, 8 877, see also 1983 Ws.
Act 27, § 878.

100 In short, the requirenent to nmke a "conparable
repl acenent property" available was submtted to the |egislature
by the executive branch, first under Governor Lee Dreyfus, then
under Governor Anthony Earl. The |anguage emanated from and was
approved by DILHR which was charged with the responsibility of
adm nistering a major portion of the relocation provisions in
the |aw Presumably, after years of working with state and
federal laws on relocation, state regulators knew what they were
doi ng.

1101 The DI LHR package of proposals did not require a
condemmor to exceed statutory paynment limts for a "conparable
repl acenent business"” as it did for a "conparable dwelling."
But the continuing caps on relocation paynents for businesses
and farm operations are mtigated sonewhat by forcing the

condemor to strictly conply with the law * Strict conpliance

11 "Because the power of eminent dommin under WS. STAT. ch.

32 is extraordinary, we strictly construe the condemor's power
under WS. STAT. 8§ 32.05, while liberally construing provisions
favoring the [|andowner, including available renedies and
conpensation.” TFJ Nomi nee Trust v. DOI, 2001 W App 116, 110,
244 Ws. 2d 242, 629 NWwW2d 57 (citing Mesen v. DOI, 226
Ws. 2d 298, 304, 594 N W2d 821 (C. App. 1999)); see also

Shepherd Legan Aldrian Ltd. v. Vill. of Shorewood, 182
Ws. 2d 472, 478, 513 N W2d 686 (Ct. App. 1994). Thi s
formulation can be traced back to Aero Auto Parts, Inc. .

Depar t ment of Transportation, 78 Ws. 2d 235, 241, 253
N.W2d 896 (1977), in which the court quoted 1 Nichols, Em nent
Domain § 3.213[4] (rev. 3d ed. 1976):

The rule of strict construction applies to the power

of the condemmor and to the exercise of such power.

It is arule intended for the benefit of the owner who

is deprived of property against his will. It follows,
20
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requires a condemmor to identify a "conparable replacenent
property"” that exists. Strict conpliance nmay nudge the parties
to negotiate time to turn a potential "conparable replacenent
property” into an avail able "conparable replacenent property"—

current availability being a condition precedent to issuance of

awit. This is precisely what the statute requires.

1102 The City argues that the court of appeals' plain
reading analysis is unreasonable because it my prevent the
condemmor from ever renoving the condenmee. Again, | disagree.

1103 A party seeking a wit of assistance is required to
make avai l abl e a "conpar abl e repl acenent property.”
Ws. Stat. § 32.05(8). Whether a nominated property is a
"conparabl e replacenent property" is a question to be resolved
by the circuit court. | f the condemmor prevails in court, it

obtains a wit and forces the condemee's renoval.?? Hence,

therefore, that the converse of this rule is also
true. Statutory provisions in favor of an owner, such
as provisions regqulating the renedies of such owner
and the conpensation to be paid to him are to be
i berally construed.

12 Wsconsin's business replacement payments, which were
once considered a substantial right and a breakthrough in the
| aw of em nent donmai n, have been eroded by tinme. Since 1977 and
1979 when the legislature provided for maxi mum business
repl acement paynments of $50,000 for business owners and $30, 000
for business tenants respectively, the legislature has never
i ncreased these naxi nuns. We understand that $50,000 from 1977
and $30,000 from 1979 are not worth the sanme in today's world.
According to the United States Departnment of Labor, what was
worth $50,000 in 1977 is now worth $171,575.08, and what was
worth $30,000 in 1979 is now worth $85, 929. 34. US Dep't of
Labor, Bur eau of Labor Statistics,
http://ww. bl s.gov/bls/inflation.htm (last visited June 26,
2007) .
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conpliance with the requirenent greatly benefits the condemnor.
If the condemmor does not prevail, it wll [|ook anew for
"conparabl e replacenent property"—wth nore precise information
on what is required—er it will negotiate an agreenment with the
condemee.

1104 A nunicipality should nmake a realistic assessnent of
whet her a "conparable replacenent property” is available early
on and develop an appropriate strategy. A "conparabl e
repl acenent property” may not always be available. If the
muni ci pality is able to purchase the underlying property instead

of condemming it, the nunicipality ought to be able to assune

the original owner's rights under a | ease. Thereafter, it my
seek to evict tenants under normal [andlord-tenant |aw See
Ws. Stat. 88 704.17, 704.109. If the nmunicipality is required
to condemm the property instead of purchasing it, it my be

necessary to condemn the entirety of any business that would
have occupancy rights on the property under Ws. Stat.§ 32.05(8)
and pay accordingly. The cost would be borne by the public,
whi ch presumably benefits fromthe taking.

1105 If the law is not interpreted in a way that requires
the availability of a "conparable replacenent property" tied to
the definitions in Ws. Stat. 8§ 32.19(2), it is Ilikely to

destroy existing businesses or |eave individuals wthout a hone.

Should the legislature want to mnimze the disruption to
busi ness owners and tenants, it should increase the statutory
maxi mumns for busi ness repl acenent paynent s in
Ws. Stat. § 32.19(4m.
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1106 The majority is sinply not prepared to apply clear
statutory |anguage. Its injection of anbiguous "paraneters”
into the statutory schenme may help the condemmor but does
absolutely nothing to help the condemmee. |Its apparent reliance
on potential conparable replacenent properties is a direct
contradiction of the statutory | anguage.

1107 For the reasons stated, | respectfully dissent.
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1108 LOQUI S B. BUTLER, JR., J. (dissenting). | agree with
and adopt, for purposes of this opinion, Justice WIcox's
concurring opinion,! and its di scussion  of "conpar abl e
repl acenent  business” pursuant to Ws. Stat. 8§ 39.19(2)(c).
There is no need to repeat that analysis here. Applying his
analysis of the statute to the facts of this case, | strongly
disagree with his conclusion that the property at 1700 East
Del avan Drive in Janesville constituted a "conparable

repl acement busi ness."?

Accordingly, | dissent.

1109 The affidavit of Mchael Ryan, the term nal manager
for CC M dwest, stressed the need for a cross-docking®
arrangenment for the loading and wunloading of trucks. The
affidavit pointed out that the |oading and unl oading of freight
is acconplished with forklifts, and that by far the nobst tine
efficient way to load and unload is with a cross-dock operation.
This arrangenent allowed CC Mdwest to mnimze "traffic jans”
bet ween forklifts.

1110 Wthout a cross-dock operation, according to Ryan,

forklifts must loop out of the back of one truck and into the

back of another. This type of operation causes interference
! That is, all but 960 of Justice WIcox's concurring
opinion. In ny view, the proper application of Justice WIlcox's

anal ysis necessitates a dissent under these facts.

21 agree with Justice WIlcox that none of the other
properties constitute a "conparable replacenent business.”
Justice WI cox's concurrence, 9161-62.

3 Cross-docking is a practice in logistics of unloading
materials from an incomng sem-trailer truck and |oading these
materials in outbound trailers, with little or no storage in
bet ween.



No. 2004AP267. 1 bb

between forklift operators and results in not only a |loss of
time and efficiency, but presents a safety hazard as well. This
is because freight is stacked on pallets up to seven feet high
and eight and one-half feet w de. Thus, the operator has
virtually no visibility to the front.

1111 Ryan made it clear that cross-dock capabilities were
essential to their I|ess-than-truckload (LTL) process, and that
any property that was to neet CC Mdwest's needs nust have this
process, as their then-existing termnal did. A total of twenty
docks were needed, the sane nunber CC M dwest then had in place.

112 The 1700 East Delavan Property does not qualify as a
"conpar abl e repl acenent busi ness” under Ws. Stat.
§ 32.19(2)(c). Wthout cross-docking capabilities, the property
was not adequate for the needs of the business, was not
reasonably simlar in all nmajor characteristics, was not
functionally equivalent with respect to its condition, and was
not suited for the sanme type of business conducted by the
acquired business at the tine of the acquisition. See
Ws. Stat. 8§ 32.19(2)(c). Conpare Justice WIcox's concurrence,
156.

1113 The majority opinion dismsses CC Mdwest's cross-
docki ng needs, indicating that CC Mdwest offered no reason why
cross-docks could not be constructed. Majority op., T45.
Taking that logic to its ultimte conclusion, a vacant |ot would
be adequate under the | ead opinion's rationale.

114 Wsconsin Stat. § 32.05(8)(c) provi des that t he

condemmor may not require the persons who occupy the prem ses on
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the date that title vests in the condemmor to vacate "until a
conpar abl e replacenent property" is made avail abl e. G ven that
the City failed to provide a property that satisfied the
criteria of a "conparable replacenent business,” it failed to
make a "conpar abl e repl acenent property" avai |l abl e.
Accordingly, the City should not have been granted a wit of
assistance pursuant to 8§ 32.05(8)(c). CC M dwest should not
have been forced to vacate the prem ses.

1115 For the foregoing reasons, | respectfully dissent.
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