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CHAPTER 972
CRIMINAL TRIALS

972.01 Jury;civil rules applicable. 972.09 Hostile witness in criminal cases.
972.02  Jury trial; waiver 972.10 Order of trial.
972.03 Peremptory challenges. 972.11 Evidence and practice; civil rules applicable.
972.04 Exercise of challenges. 972.115 Admissibility of defendang statement.
972.06 View. 972.12 Sequestration of jurors.
972.07 Jeopardy. 972.13 Judgment.
972.08 Incriminating testimony compelled; immunity 972.14 Statements before sentencing.
972.085 Immunity; use standard. 972.15 Presentence investigation.
Cross—-reference: See definitions in £67.02 A defendant has the right to a jury determination on each element ofgedhar

offense. The right can be waived only by tlefendant personally on the record.
972.01 Jury; civil rules applicable. The summoning)f Statev. Villarreal, 153 Wis. 2d 323450 N.W2d 519(Ct. App. 1989).

; . s ; A waiver of a jury trial must be mady an afirmative action of the defendant;
jurors, the selection and qualifications of the jufye challenge of | qithercounsel nor the court may waive it e defendarg’behalf. If the defendant

jurorsfor cause and the duty of the court in ¢irgg the jury and  hasnot personally waived the right, the proper remedyrisw trial rather than a pest
giving instructions and disc[’gfng the jury when unable to agreeconwctlonhearlng. State. \Livingston,159 Wis. 2d 561464 N.W2d 839(1991).

; i H i g i The verdict of a 13 member jupanelagreed to by the defense and prosecution
shall be the samén criminal as in civil actions, except that S\yasvalia. State viedger175 Ws 2d 16, 499 NW2d 199(Ct. App. 1993).
805.08(3) shall not apply

- Whenthere are grounds to believe the jury in a criminal case needs protection, the
History: Sup. Ct. Order67 Wis. 2d 585, 784 (1975); Sup. Ct. Order B6-08 trial court may take reasonable steps to protect the identity of potential jurors. Pre

207Wis. 2d xv (1997). ) ventingreferences on the record to jusanames, employment, and addresses while
Thechage as to the duty of a jury to try to reach agreement, was pri§piey  providing the defense with copies tfe juror questionnaires during voir dire was
v. State51 Wis. 2d 641187 N.W2d 810(1971). within the court discretion. State Britt, 203 Ws. 2d 25553 N.W2d 528(Ct. App.

Reinstructiorpresenting for the first time choictes lesser included @&#nses not  1995),95-0891
presented in the initial instructions pifoperat all, would be a rare event, only done  Theprovision that a jury im misdemeanor case shall consist of 6 persons violates
in exceptional circumstances. Statdhurmond2004 WI App 49270 Ws. 2d 477 Article |, s. 7. State.\Hansford219 Ws. 2d 226580 N.W2d 171(1998),97-0885
677N.W.2d 65503-0191 The defendant was not automatically entitled to a new trial when, in waiving the
right to a jury trial, the trial court did not advise that a jury verdict musnia@imous.
972.02 Jury trial; waiver. (1) Except as otherwise provided The appropriate remedy is through a postconviction motion that, as a threshold

: : i : H uirementmust contain an allegation that the defendant did not know or-under
in this chaptercriminal cases shall be tried by a jury selected g7 rights at issue. StateGrant,230 Ws. 2d 90601 N.W2d 8(Ct. App. 1999),

prescribedn s.805.08 unless the defendant waives a jury inwritgg-2206
ing or by statement in open court or unde96.08 (2) (b)on the Sub. (1) applies when a defendant seeks to waive a juheimesponsibility phase

i bifurcated trial. Thetate has a legitimate interest in having the decision of mental
record,with the approval of the court and the consent of the Staﬁg:f'ponsibilitydecided by a jury State vMurdock,2000 WI App 170238 Wis. 2d

(2) At any time beforghe verdict, the parties may stipulate irB01, 617 N.W2d 175 99-0566

iti i ; JTo prove a valid jury trial waiverthe circuit court must conduct a colloquy
ertlng or by statement in open court, on the record, with trzi%signedo ensure that the defendant: 1) made a deliberate choice, absent threats or

approvalof the court, that the jury shall consist of any number leg&misesto proceed without a jury trial; 2) was aware that a jury trial consigts of
than12. panelof 12 people that musgree on all elements of the crime geat; 3) was aware
. . . tin a court trial the judge will make a decision on whetheotte or she is guilty
. (3) Ina case t_”ed W'_thOUt_a jury the court Sh_a" make a genebgihe crime chayed; and 4) had enough time to discuss the decision with counsel.
finding and may in addition find the facts specially Statev. Anderson2002 WI 7 249 Ws. 2d 586638 N.W2d 301 00-1563

; ; FH If a defendant waives the right to a jury trial anddineuit court fails to conduct
(4) No member of the grand jury which found the IndlCtmer&colloquy with the defendant regarding the wajereviewing cournay not find,

shallbe a juror for the trial of the indictment. a valid waiver based on the record. As a remetig circuitcourt must hold an evi
History: Sup. Ct. Ordei67 Ws. 2d784; Sup. Ct. Ordel41 Ws. 2d xiii (1987);  dentiaryhearing on whether the waiver was knowimgelligent, and voluntary If

1995a. 427 Sup. Ct. Order Na®6-08 207 Ws. 2d xv (1997)2013 a. 164 the state is unable to establish tigar and convincing evidence that the defendant
Cross-reference: See also §/56.06regarding the number of jurors. knowingly, intelligently, and voluntarily waived a jury trial, the defendant is entitled

Judicial Council Note, 1988:Sub. (1) is amended to reflect that waiver of trial byt0 @ newtrial. State vAnderson2002 WI 7 249 Wss. 2d 586638 N.W2d 301
jury may be made by telephone upthe defendars request, unless good cause td?0-1563 , ) , ,
the contrary is shown. [Re Ordefesftive Jan. 1, 1988] Whethera defendant waived the right to have the jury determine all the elements

Judicial Council Note, 1996: This proposal changes “drawn” to “selected” Of the crime or only some of them and whether the defendant gave up a jury trial in
when[evela s(tjatu(taceb refers to chotising jurors or prospective jurors, for statutory: unifgﬁ;@fsg igettr?emggritvleon Ez;hﬁaci\'/rgruﬁ‘%‘;?%g’rﬁggg?}ggé% gﬂg g'ﬁergggshihﬁg’a'ver
mity. [Re Order ekctive 7-1-97 :

A defendant could claim that his waiver of a jumhen the record was silent as to d6fendant. State vHauk,2002 W1 App 226257 Ws. 2d 579652 N.w2d 393
acceptancévy the court and prosecution, made his subsequent jury trial invalfyt~1668 . . . Lo . . )
Spillerv. Stated9 Wis. 24 372182 N-W2d 242(1971) jury peecls protection; and 2) take 165a0mable. Brecaaions to avoid prejciang the
Sowsef%r&dggé(i%riv’\\lla\l/\\/ég Jl%rg(ig%rlt)he state has completed its/ase v. State, defendant. When jurors’ names are withheld, the court, atisimum, must make

: ) ) . ) . aprecautionary statementttee jury that the use of numbers instead of names should

A defendant who demanded a jury trial cannot be held to have waived it by parifing waybe interpreted as a refiection of the defendaguilt or innocence. State
patingin a trial to the court and can raise this question for the first time on appgaly ucket 2003 Wi 12 259 Wis. 2d 484657 N.W2d 374 00-3354 ’
Statev. Cleveland50 Ws. 2d 666184 N.W2d 899(1971). o Thereis no constitutional right to waive a jury and be tried by a judge. A prosecu

A record demonstrating the defendamillingnessand intent to waive a jury must tor’s decision to withhold consent to a defendantquested waiver of the right to a
k‘e V?/SZtgtgé)szha%ngore accepting a waivérueger v State,84 Ws. 2d 272267 jyry trial is not reviewable. A trial court need not justify its refusal to apptioere

W S ) _ o ) waiver. State vBurks,2004 WI App 14268 Ws. 2d 747674 N.W2d 64003-0472

The defenses participation in anisdemeanor court trial, without objection, did not  Harmlesserror analysis applies when a court erroneously takes judicial notice of
constitutewaiver of a jury trial. State Wioore,97 Ws. 2d 669294 N.W2d 551(Ct.  a fact that should have been submitted to the jGiate vSmith,2012 WI 91 342
App. 1980). Wis. 2d 710817 N.w2d 410 10-1192

Thecourt abused its discretion in disajiag an ill juror during deliberations with Absentan unambiguous declaration that a party inténdsind itself for future
outmaking any record as to the circumstances of the digeleend without counsel fact-findinghearings or trials, a jury waiver applies only to the fact-finding hearing
beingpresent. Unless the defendant consents, it is reversible error for the sabrt to or trial pending at the time it is made.aWworth County Department of Health and
stitutﬁan alterne\t/tle jurgr for a regularjtéror a{terjw)'y deliberations have begun. StetgmanServices vRoberta JW. 2013 WI App 102349 Wis. 2d 691836 N.w2d
v. Lehman,108 Wis. 2d 291321 N.W2d 212(1982). 860, 12-2387

A trial court may not deny an accusediotion to withdraw a jury waiver without ~ The6th amendment right to a public trial extends to voir dire. A judiggision
showing that granting the withdrawal would substantially delay or impede the catselose or limit public access to a courtroom in a criminal case requires the court to
of justice. State.\Cloud,133 Ws. 2d 58393 N.W2d 129(Ct. App. 1986). gothrough an analysis on the record in which the court considers overriding interests

A waiver of the right to a jury trial isfettive if the defendant understands the basi@ndreasonable alternatives. The court must make spénifiags on the record to
purposeand function of jury frial. Fial courts are prospectively ordered to adviseSupportthe exclusion of the public and must narrowly tailor the closure. &tate
defendant®f the unanimity requirement before accepting a wai®ate vResio, Pinno,2014 Wi 74 ___ Ws. 2d ___850 N.w2d 207 11-2424
148 Wis. 2d 687436 N.W2d 603(1989). Waiver of jury in Wssconsin. 1971 WLR 626.
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972.03 Peremptory challenges. Each side is entitled to NOTE: See also the notes to Article I, section 8, of thei¥onsin Constitution.
only 4 peremptory challenges except as otherwise providiisin

section. When the crime chged is punishable by life imprisen 972.08  Incriminating testimony compelled; immunity.
ment, the state is entitled to 6 peremptory challengestaad (1) (a) Whenever any person refuses to testify or to produce
defendants entitled to 6 peremptory challengesthiére is more books,papers or documents when required to do so before any
thanone defendant, the court shall divide thellenges as equally grandjury, in a proceeding under 868.260r at a preliminary
aspracticable among them; and if their defenses are adverse @@minationcriminal hearing or trial for the reason that the testi
the court is satisfied that the protection of their rights so requirégony or evidence required of him or her may tenthtwiminate

the court may allow the defendarasgditional challenges. If the him or her or subject him or her to a forfeiture or pengtty per
crime is punishable by life imprisonment, the total peremptorgonmay nevertheless be compelled to testify or produce the evi
challengesallowed the defense shall nexceed 12 if there are denceby order of the court on motion of the district attornisyp

only 2 defendants and 18 if there are more than 2 defendantsp@isonwho testifies or produces evidence in obedience to the
otherfelony cases 6 challenges if there are only 2 defendants &aghmandof the court in that case may be liable to any forfeiture
9 challenges if there are more than 2. In misdemeanor casesothgenalty for oron account of testifying or producing evidence,
stateis entitled to 3 peremptormhallenges and the defendant i®utno person may bexempted from prosecution and punishment
entitled to 3 peremptory challenges, except that if there aref@ perjury or false swearing committed in so testifying.
defendantsthe court shall allow the defense 4 peremptory-chal (b) Theimmunity provided under pafa) is subject to the
lenges,and if there are more than 2 defendatite, court shall restrictionsunder s972.085

allow the defense 6 peremptory challenges. Each side shall bgp) whenever witnessttending in any court trial or appear
allowedone additionaperemptory challenge if additional jurorsing pefore any grand jury or John Doe investigation under s.

areto be selected under®72.04 (1) 968.26fails or refuses without just cause to comply with an order
(154;%@. 1983 a. 2261995a. 427 Sup. Ct. Order Nd6-0§ 207 Ws. 2d X of the court under this section to give testimony in responae to

Judicial Council Note, 1983:This section is amended hjlowing one additional questionor with respect to any matfehe court, upon such failure

fheremﬁtozwha&en%e Whgn EitmitiorlaéJ'?uzrocgES_> et:\re to be(;g!{?ane:ed- Thistapprc?]xi“]aas refusal, or when such failure or refusal is duly brought to its

eright of each side under prior s. .05 to one additional peremptory challe| ; ; ; :

for each alternate jurorSince abolition of the concept of “alternate” jurors permitgﬂientlon'may Summan.ly order the .Wltne$bqn.flnement ata

the additional peremptory challenge to be made to any member of the panel, onlySHdztz'_iblemaCE Ur_ltl| SUChlme as the WltneSS is willing to glve_such

a“j’"},‘-’“-a',cg"’"'e”-gleh,'stpeggge‘-‘fh-[B'" 320—S|] o o to “select d"testlmonyor until such trial, grand jury term, or John Doe inrves

udicial Council Note, :This proposal changes “impaneled” to “selected’s; o+ ; ; ;

wheneven statute refers to choosing jurors or prospective jurors, for statutory unifylgatlon under 5968'265 concluded .bUt In 'T‘O case exceedm.g one

mity. [Re Order dctive 7-1-97.] year. No person confined under this section shall be admitted to
A defendant is not entitled to a new trial when both the prosecutiodedexise bail pending the determinatiosf an appeal taken by the person

aregiven an equal number of peremptory strikes, even if the number is less than #8m the order of confinement

vided for by statute. State ¥rickson,227 Ws. 2d 758596 N.W.2d 749(1999), .

98-0273 History: 1979 c. 2911989 a. 1221993 a. 98486, 2009 a. 24

NOTE: For cases elating to discriminatory and otherwise improper use of ~Orderinga witness who has begnanted immunity to answer questions does not
peremptory strikes see the notes to Article I, Section 7 of the ¢onsinConstitu-  violate the constitutional right against self incrimination. StaRake,46 Ws. 2d
tion under the heading JURY TRIAL AND JUROR QUALIFICA TIONS. 386,175 N.w2d 210(1970).

Theprosecutor is required to move that witnesses be granted immunity before the

i i courtcan act. The trial couhas no discretion to act without a motion and a defendant
972.04 Exercise of challenges. (1) The number of jurors 20h il oie 8 saiute. Elam State50 Ws, 2d 383184 N.W2d 176(1971).

selectedshall be pr_escribed in 856.06 (2) (a)unless a lesser An order by a judge to compel a witness in a John Doe proceeding to testify after
numberhasbeen stipulated and approved undeéd72.02 (2)or  arefusal on the ground of self-incrimination mustdoe in open court. State ex
the court orders that additional Jurors be selected. mba‘tber rel. Newspapers, Inc. \Circuit Court,65 Ws. 2d 66221 N.W2d 894(1974).

; In considering whether to move for immunity for a witness, a prosecutor should
plusthe number operemptory challenges available to all the Palonsiderthe duty to not merely convict but to seek impartial justice and should not

_tiE“S,Sha" be called ini_tially and maintained in the ju_ry bC_))be" hesitate to move fammunity on the ground that the testimony thus elicited might
ing others to replace jurors excused for cause until all jurors haweneratdhe defendant. PetersState,70 Ws. 2d 22233 N.W2d 420(1975).

i i i A Sub. (2) does not apply to preliminary proceedings. Std@nzales172 Ws.
beenexamined. T_he' parties shall thereupon exermsme_err 24 576 519)3 N ol 41'())’(30);. A’F)’p_ 1992)_y P 9
order,the state beglnnlng,_the peremptory challenges available this section does not prevent a district attorfreyn entering into a nonprosecu
them,and if any party declines to challenge, thallenge shall be tion agreement prior to filing chges in exchange for informationarcriminal inves
madeby the clerk by lot tigation. State vJones217 Wis. 2d 57576 N.W2d 580(Ct. App. 1998)97-1806
L . A defendant seeking review of prosectgoammunization decision must make a
(2) A party may waive in advance any or all of its peremptogyibstantial evidentiary showing that the government intended to distort the judicial

challengesand the number of jurors called pursuant to ¢ip. fact-finding process. Stuart@agnonf14 E Supp. 2471985).

shallbe reduced by this number NOTE: See also the notes to Article section 8 of the WWsconsin constitution.
History: 1983 a. 2261995a. 427 Sup. Ct. Order No®6-08 207 Ws. 2d xv . . L
(1997);2013 a. 164 972.085 Immunity; use standard. Immunity fromcriminal

thatadditonal orors be fpaneied. 1ie ss6 of the panel i then reduced 1o t angiel CH @ (Ure prosecution under sE3.35 17.16(7), 77.61 (12)
priate number by lot immediately. befoffenal submission if that has not alreadypgg-lz 111.07 (2) (b) 128.16 133.15 139.2Q 139.39 (5)
occurredthrough death or disctge of a jurar See s. 972.10 (7), stats. Abolition of 195.048 196.48 551.602 (5)553.55 (3)601.62 (5)767.87 (4)
the concept of “alternate” jurors is intended to promote an attentive attitude and a %5.15 885.24 885.25 (2) 891.39 (2) 968.26 972.08 (1)and

legial relationship among all jurors. [Bill 320-S] X L .
Guaranteesf open public proceedings in criminal trials include voir dire examina979'07(l) and ch.769, prowdes immunity Only from the use of

tions of potential jurors. Press—-Enterprise Ccuperior Court of Ca#i64 U.S. 501 the compelled testimony or evidence in subsequent criminal or

(1984). forfeiture proceedings, as wedls immunity from the use of evi
) . . dencederived from that compelled testimony or evidence.
972.06 View. The court may order a view by the jury History: 1989 a. 1221995 a. 225400, 1997 a. 352005 a. 443%.265 2007 a.

Thetrial court, sitting as the trier of fact, committed an error of law in making a6,
relying on an unrequested, unannounced, unaccompanied and unrecorded view of an
accidentscene in assessing evidence produced at trial. American Familynslut.

Co. v Shannon120 Ws. 2d 560356 N.W2d 175(1984). 972.09 Hostile witness in criminal cases. Wheretestt
mony of a witnesst any preliminary examination, hearing or trial
972.07 Jeopardy. Jeopardy attaches: in a criminal action is inconsistent with a statemergviously
(1) In a trial to the court without a jury when a witness i§1adeby the witness, the witness may be regarded as a hostile wit
sworn; ness and examined as an adverse witness, and the party producing

the witness may impeach the witness by evidence of such prior

pletedand the jury sworn. co?tradlctory?ft_atem?‘nt.Whe_n c?lleéj_byhthe o_Iefendeflnt, _g law
Thefederal rule that jeopardy attaches when the jury is sworn is an integral i orcemenbificer who Was. |nv9 ved in the seizure 0 e\{l ence

of the guarantee against double jeopar@yist v Bretz,437 U.S. 2§1978). shallbe regarded as a hostile witness and may be examimed as

(2) In ajury trial when the selection tfe jury has been com
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adversewitness at any hearing in which the legality of such seandit shall not be stitient to object generally that the instruction

zuremay properly be raised. doesnot state the layor is against the Iavbut the objectioshall
History: Sup. Ct. Orde59 Ws. 2d R1, R6 (19731993 a. 486 specify with particularity how the instructiois insuficient or
Thedefendant was not prejudiced by receipt in evidence of a hostile state witneﬁfesnot state the law or to what particular language there is an

entirestatementather than only those portions she acknowledged at trial, for whilg,. . : :
prior inconsistent statements may not be introduced until they have been read t ction. All objectlons shall be on the record. The court shall

witnessin order that the witness may explain the contradiction, it appeared thetein providethe jury with one complete set of written instructipns
theunread portion othe statement was not inconsistent with the witness’ testimonyiding the burden of proof and the substantive law to be applied
at trial, but would have been objectionable as hearsay if such objection had bl@ﬁ&h to be decided

made. When the question is raised as to the propriety of use of a prior inconsis € case 1o be aeciaed.

statemenbf a witness, and requestmade for hearing outside the presence of the (6) In closing agument, the state on the issue of guilt and the

lzut%égelg‘grﬁ_s\?zpé%%g‘?fg%‘;_ced”re is to excuse the Bmjlock v State53 Ws.  gefendanion the issue of mental responsibility sralimmence

This sectiordoesnot forbid the use of prior inconsistent statements of a witne@"Cl may conclude the gument.

assubstantive evidence when no objection is made by counsel. There is no duty o(7) If additional jurors have been selected under2.04 (1)
thetrial court to sua sponte reject the evidence or to instruct the jury that the evide, . . . g
is imited to impeachment. by Btate 60 Wis. 20 31 210 N.W2d 755(1973)  andthe number remains more thaaguired at final submission of

the cause, the court shall determine by lot which jurors shall not

972.10 Order of trial. (1) (a) After the selectionf a jury Participatein deliberations and disctue them.

H H H History: 1979 c. 1281981 c. 3581983 a. 226Sup. Ct. Orderl30 Ws. 2d xi
the court shall determine if the jurors megke notes of the pro  ;g5e)’1%937 2861995 &, 3875up Ct. Order No96-08 207 Wes. 2d xv (1997).

ceedings: Judicial Council Note, 1983:Sub. (7) requires the court to reduce the size of the

i —taki i j#fy panel to the proper number immediately prior to final submission afinse.
1. If the court authorizes note-taking, the court shall Ins”ujggneededurors must be determined by btd these may not participate in delibera

the jurors that they may make written notes of fiteceedings, tions. State vLehman108 Ws. 2d 291(1982). [Bill 320-S]
exceptthe opening statements and closinguanents, if they so  Judicial Council Note, 1986:Sub. (1) (b) is amended to provide that preliminary
desireand that the court will provide materials for that purpose g:vructlonsmay include the elements of anyerfse chaged, what constitutes evi

. . enceand what does not, guidance regarding the burden of proof and the credibility
they so request. The court shall stress the confidentiality of th&yitnesses, and directions not to discuss the case until deliberations begin.

notesto the jurors. The jurors may refer to their notes during theThestate need not introduce evidence of a confession until after defendant testifies

P ; ; H gives contradictory testimongmeenv. State51 Wis. 2d 175186 N.W2d 206
proceedlngsind deliberation. The notes may not be the basis ﬂSlgub.(s) is amended to require that the court provide the jury one written copy of

or the object of any motion by any partifter thejury has ren itsinstructions regarding the burden of proof. [Re Ordi7efi-g6]
deredits verdict, the court shall ensure that the notes are promptlyhetrial court did not err in failing to declare a mistrial becausesthtement made

by the prosecutor in closingg@arment, challenged as improper allegedly because he
collectedand deStroyed' ressedhis opinion as to defendasiguilt, when it neither could be said that the

ex|
2. If the court does not authorize note-taking, the court Sh&kFtemenWas based on sources of information outside the record, nor expressed the

i i prosecutor’'sonviction as to what the evidence established. StdMeGee52Wis.
statethe reasons for the determination on the record. 5d 736 190 N.W2d 893(1971).

(b) The court may give additional preliminary instructions to No potential coercion was exerted by the trial court in its statement made to the jury

assistthe jury in understanding its duty and the evidence it wikquestingt to continue its deliberations for the next Hadlir or hourand if not then

L . ; ; : ;i agreedovernight hotelrrangements would be made. ZiegleBtate 65 Ws. 2d
hear. The preliminary instructions may include, without limita7g3"553 N wag 442(1974).

tion, the elements of any feh_se chaged, What constitutes evi  an objection to jury instructions witiot be waived when the instructions misstate
denceand what does not, guidance regarding the burden of prgefaw. Randolph vState83 Ws. 2d 630266 N.W2d 334(1978).

andthe credibility of witnesses, and directions not to discuss thel Tt CEncaa Tees 10 omom 8 0 o e of gulk i rulig on a
caseuntil deliberations beginThe additional instructions shall befioron. State vGebarskioo We. 2d 754280 N W2d 672(1679). g

disclosedo the parties before they are given and either party may refusal to give a jury special instructions on identification was not an abuse of
objectto any specific instruction or propose instructions of its owdfiscretion. Hampton.\Btate 92 Ws. 2d 450285 N.W2d 868(1979).
to be given prior to trial. Controlof the content and duration of closing@ment is within the discretion of
. i . o thetrial court. State.\Stawicki,93 Ws. 2d 63286 N.W2d 612(Ct. App. 1979).
(2) In a trial where the issue is mentalsponsibility of @ A special instruction need not be given because a witness has been granted immu
defendantthe defendant may make an opening statement on soigh Linse v State 93 Ws. 2d 163286 N.W2d 554(1980).

i i ' i A defendant who chose to be represented by counsel had no right to address the
issueprior to the defendarst’'offer of evidence. The state may. personally in closing guments.  Robinson \State 100 Ws. 2¢ 152 301

A . . . U,
makeits opening statement on such issue prior to the defeﬂdah{\’)/,\/_zd429(1ggl)_
offer of evidence or reserve the right to make such statement untl defendant is entitled to an instruction on a valid theory of defense if the instruc
afterthe defendant has rested. tion is supported by the evidence and is relevant to the to the issue being tried. It was

. . . noterror to refuse to give an instruction regarding the defersdéatory of defense
(3) The state first diers evidencén support of the prose€u relatingto the legal basis for the motive of a witness who neds defendant. State

tion. The defendant mayffer evidence after the state has rested.Dean,105 Ws. 2d 390314 N.w2d 151(Ct. App. 1981).

i i Unlessthe defendant consents, it is reversible error for the court to substitute an
If the state andefendant have fefred evidence upon the Ongmalalternatejuror for a regular juroafter jury deliberations have begun. Stateehman,

case,the parties may t.he.n rejspectjvelyfe]f rgbuttal testimo.ny 108Wis. 2d 291321 N.W2d 212(1982).
only, unless the court in its discretion permits them feradvi Underthe separation of powetipctrine, ss. 805.13 (4), and 972.10 (5) require sub
denceupon their original case missionof written instructiongo the jury on the substantive law but do not require
; . automatic reversal when the trial court fails to do so. Instructions on the burden of

(4) At theclose of the state’case and at the conclusion of th@roof and presumption of innocence are procedural, not substantivénlatatter

entirecase, the defendant may move on the record for a dismis®d: tB-lﬂ \Mﬁs- fd 1t75330 N-Wzr? 184%?%3)‘-‘% 127 wis. 2 460381
. . . ntrapmentinstructions are upheld. State Saternus s.

(5) When the evidence is concluded and the testimony closg_cﬁ/_gd 590(1985)_ P
if either party desires special instructions to be given to the juryrhecourt must inform counsel of changes it makes to jury instructions following
theinstructions shall be reduced to Wr|t|ng, Slgned by the partywnstructlons conference. Statekuntz,160Wis. 2d 722467 N.W2d 531(1991).
his or her attorney and filed with the clerk. unless the court €)th%élenderrare circumstances, a jury instruction creating a conclusive presumption

. . . . ardingan element of a crime may be harmless erBtate vKuntz,160 Ws. 2d
wise directs. Counsel for the parties, or the defendant if he or g 4e7g§_W2d 531(1991). Y

is without counsel, shalbe allowed reasonable opportunity to Instructionalrulings are to be made at the close of the evidence. A parot is

i i i agwb entitledto a mid-trial advisory ruling on whether an instruction will be giv8ach
géar?mt?thet.msmsdiﬁns rgqu?Sted a}ndt.to pr(?sent inst aDtthe aruling, if given, is nonbinding and not subject to appeal. Steeln,193 Ws.
urtopjections to the adoptioor rejection of any INSruclions 24 346 535 N.W2d 1(Ct. App. 1995).

requestedby counsel. The court shall advise the parties of thesub.(7) does not address whether a court may substitute an alternate juror for a

i i i H i i i eliberatingjuror with the consent of the parties under the procedure set fauin
instructionsto be given. No instruction regarding the failure t an In this case the defendant consented to the substitution and that satiséet!

calla WitDeSS at _the _tria| shall be made or giveﬂhleh‘_sole basis  the procedural requirements béhman State vAvery, 2011 Wi App 124 337 Wis.
for such instruction is the fact the name of the witness appe&dt§51 804 N.Ww2d 216 10-0411

i i Theright to counsel includes the right to make a closing summary of the evidence
upona list furnished pursuant t0%71.23 Counsel, or the defend 1o t7ier of fact. Herring vNew York. 432 U.S. 8541978)

antif he orshe IS not representgd by C.OU”SGL, Sh,a" spemfy an bsentan overriding interest articulated in findings, a criminal trial must be open
statethe particular ground on which the instruction is objected t@,the public. Richmond Newspapers, IncVirginia, 448 U.S. 5551980).
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NOTE: See also the notes to Article |, section 7, of thei§fonsin Constitution. a. Prior to the child 12th birthday; or

; P : b. Priorto the childs 16th birthday and, in addition to its find
972.11 Evidence and practice; civil rules applicable. . . ) S
(1) Exceptas provided inpsub$2) to (4), the rulespgf evidence N9 under subdL., the court finds thathe interests of justice war

! rantthat the childs testimony béaken in a room other than the

T o a1 et vearamts o GUTTo0m and smuaneolly televised n the courom by
y eansof closed-circuit audiovisual equipment.

adifferent construction. No guardian ad liteeed be appointed . A

for a defendant in a criminal action. Chap&85to895and995, _ (P) Among the factors which the court may consider in deter
exceptss.804.02to 804.07and887.23to 887.26 shall apply in Mining the interests glistice under paga) 2. bare any of the fel

all criminal proceedings. lowing: _ )

(2) (a) In this subsection, “sexual conduct” means any-con 1+ The childs chronological age, level of developmentd
ductor behavior relating to sexual activitiesthe complaining caPacityto comprehend the significance of the events and to
witness,including but not limited to prior experience of sexuayerbalizeéabout them. _
intercourseor sexual contact, use of contraceptives, living 2. The childs general physical and mental health.
arrangemenand life—style. 3. Whether the events about which the child waélstify

(b) If the defendant is accused of a crimmeler s940.225 constitutedcriminal or antisocial conduct against ttfald or a
048.02 948.025 948.05 948.051 948.06 948.07 948.08 Ppersonwith whom the chilchad a close emotional relationship
948.085 948.09 or 948.095 or under s940.302 (2)if the court and, if the conduct constituted a battey a sexual assault, its
finds that the crime was sexuallyotivated, as defined in s.durationand theextent of physical or emotional injury thereby
980.01(5), any evidence concerning the complaining witngsscaused.
prior sexual conduct or opinions of the withegsior sexual con 4. The childs custodial situation and the attitude of other
ductand reputation as to prior sexual conduct statlbe admitted householdnembers to the events about which the child will tes
into evidence during the course of the hearing or trial, nor shall dify and to the underlying proceeding.

referenceto such conduct be made in the preseoicthe jury 5. The child’s familial or emotional relationship to those
exceptthe following, subject to €71.31 (1): involvedin the underlying proceeding.

1. Evidence of theomplaining witness’ past conduct with 6. The childs behavior at or reaction to previous interviews
the defendant. concerning the events involved.

2. Evidenceof specific instances of sexual conduct showing 7. Whether the child blames himself or herself for the events
the source or origin of semen, pregnarmydisease, for use in involvedor has ever been told by any person not to distfese;
determiningthe degree of sexual assault or the extent of isjuy whetherthe childs priorreports to associates or authorities of the

fered. eventshave been disbelieved or not acted upon; and the hild’
3. Evidence of priountruthful allegations of sexual assaulsubjectivebelief regarding what consequences to himself or her
madeby the complaining witness. self, or persons with whom the chilths a close emotional rela

(c) Notwithstanding 901.06 the limitation on the admission tionship,will ensue from providing testimony
of evidence of or reference to the prior sexual conduct of the com 8. Whether the child manifests bas manifested symptoms
plaining witness inpat (b) applies regardless of the purpose of thassociatedvith posttraumatic stress disorder or other mental dis
admissionor reference unless the admissisnexpressly per orders,including, without limitation, reexperiencing the events,
mitted under par(b) 1, 2. or 3. fear of their repetition, withdrawal, regression, guilt, anxiety
(d) 1. If the defendant is accused of a ctime unde4@.225 stresspightmares, enuresis, lack of self-esteem, mood changes,
948.02 948.025 948.05 948.06 948.085 or 948.095 evidence CcoOmpulsivebehaviors, school problems, delinquengntisocial
of the manner of dress of the complaining witness at the time wikghavior,phobias or changes in interpersonal relationships.
the crime occurred isdmissible only if it is relevant to a contested 9. The number of separate investigative, administrative
issueattrial and its probative value substantially outweighs all gfidicial proceedings at whiclthe childs testimony may be
the following: required.
a. The danger of unfair prejudice, confusion of the issues or (bm) If a court orders the testimony of a child®taken under
misleading the jury par.(a), the court shall do all of the following:
b. The considerations of undue delasste of time or need 1. To the extent it is practical and subject t®%2.10 (3)
lesspresentation of cumulative evidence. scheduléethe testimony on a date when the clsiliécollection is
2. Thecourt shall determine the admissibility of evidencékely to be fresh and at a time of day when the chitaiegy and
undersubd.1. uponpretrial motion before it may be introducecfttentionspan are likely to be greatest.
attrial. 2. Provide a room fothe child to testify from that provides
(2m) (a) Ata trial in any criminal prosecution, the court maﬁdequateprlvacy freedom frprr] distractions, informality and
on its own motion or on the motion of any paryder that the tes comfortappropriate to the chils'developmental level.
timony of any child witness be taken in a room other ttian 3. Order a recess whenever the ggecomfort or attention
courtroom and simultaneously televised in the courtroom bgpanof the child or other circumstances so warrant.
meansof closed-circuit audiovisual equipment if afl the fol 4. Determine that the childnderstands that it is wrong to tell
lowing apply: alie and will testify truthfully if the childs developmental level
1. The court finds all of the following: or verbal skills are such that administration ofoath or dirma-
a. That thepresence of the defendant during the taking of t4¢n in the usual form would be inappropriate.
child’s testimony will result in the child sigring serious emo 5. Before questioning by the parties begins, attempt to place
tional distress such that the child cannot reasonably communic#€.child at ease, explain to the child the purpose of the testimony
b. That taking the testimony of the child in a room othen ~andidentify all persons attending.
the courtroom and simultaneously televising the testimortizén 6. Supervise the spatial arrangements of the room and the
courtroomby means of closed-circuit audiovisual equipment igcation,movement and deportment of plirsons in attendance.
necessaryo minimize the trauma to the child of testifying in the 7. Allow the child totestify while sitting on the flopon a plat
courtroom setting and to provide a setting more amenable form or on an appropriately sized chair while moving about the

securingthe child witness uninhibited, truthful testimony roomwithin range of the visual and audio recording equipment.
2. The trial in whichthe child may be called as a witness will 8. Bar or terminate the attendance of any person whose
commence: behavioris disruptive or unduly stressful to the child.
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(c) Only the following persons may be preserthi@ room in to sexual intercourse under the use or threat of violence. Shieimann179 Ws.
: D : ; 2d 687,508 N.W2d 54(Ct. App. 1993).
which the child is giving testimony under p&l) . ‘Whenthe state questioned an alleged rapist about the \éatirotive to lie it did
1m. Any person necessary to operate the closed—circuitopen the door for admissiarfi evidence of prior acts of consensual sex. State v
audiovisualequipment Jackson216 Ws. 2d 646575 N.W2d 475(1998),96-1618
’ . . . Evidenceregarding prior sexual assault by a 3rd party does not fall within one of
2m. The parents of the child, the guardian or legal custodiaastatutory exceptions. Thrulizzandtest is applied. State Podson219 Ws. 2d
of the child orif no parent, guardian or legal custodian is availabfe, 580 N.W2d 181(1998),96-1306

- g Not all comparison testimony thah alleged sexual assault victintiehavior was
or the legal custodian is an ageneye individual whose presence;qnsistentwith that of child sexual assault victims opens the door to cross-—

would contribute to the welfare and well-being of the child.  examinationabout the alleged victimsexual behavior prior to the alleged assault.
: vDunlap,2002 WI 19 250 Wis. 2d 466640 N.W2d 112, 99-2189

3m. One person dES|gnated by the atto_mey for the _State 3ﬁlﬁissection does not allow a criminal defendant access to the civil subpoena duces
approvedby the court and one person designated by either tB&mpower embodied in s. 805.07(2). Stat&shaefer2008 WI 25308 Ws. 2d
defendanbr the attorneyor the defendant and approved by th@79 746 N.w2d 457 06-1826 . .

t In order to admit evidence of alleged prior untruthful allegations of sexsalilt
court. undersub. (2) (b) 3., the circuit court must first conclude from thefgned evidence
(3) (a) In a prosecution under$40.22involving a therapist thata jury could reasonably find that the complainant made prior untruthful allega

: ; : : ; tionsof sexual assault. The judge must determine whetjuey,acting reasonahly
anda pf’mem,or Clle,m' ewdenqe (?f the patlsnf clients personal couldfind that it is more likely than not that the complainant made prior untruthful
or medical history is not admissible except if: allegationsof sexual assault. StateRinger 2010 WI 69 326 Ws. 2d 351 785

: : : .2d 448 08-0652
1. The defendant requests a hea“ng _prlor to_ trial and ma etrial court erredvhen it essentially held that for evidence of the past sexual
an ofer of proof of the relevancy of the evidence; and conduct between the defendant and vidtinbe admissible, it must be of the same
] i ] i typeand nature that is ctgeed as a crime. Neither the language of sub. (2) (b), nor
.2' The court fln_dS th.at the Qvnc_;lenceeﬁevant and that its pro relevant case lawequire that the prior sexual conduct between the accusénend
bativevalue outweighs its prejudicial nature. accusede the same as that alleged in a criminal case. S®éefaz2013 WI App
imi i i 57,348 Wis. 2d 57832 N.w2d 346 12-0337
(b) The co_urt shall '”.“'t the ev.ldence adm'.tted under(_pz)tr Undersub. (2) (b) 1. and s. 971.31)1evidence of the complainasmtilleged past
to relevantevidence which pertains to specific information Oexual conduct with the defendant is admissible Brihe defendant makes a 3-part

examplesof conduct. The coud’order shall specify the informa showingthat: 1) the prdéred evidence relates to sexual activities between the com

i ; ieci 0 plainantand the defendant; 2) the evidence is material to a fact at issue; and 3) the
tlon. or’conduct_ that is admissible and no ot_bﬂdence of the evidenceof sexual contact with the complainant is offisignt probative value to
patient's or clients personal or medicahistory may be outweighits inflammatory and prejudicial nature. In determining that evidence of
introduced. prior sexualconduct has a highly prejudiciafegt, the legislature crafted into the

. . L rapeshield lawa balancing test that assumes, absent an evidentiary showing to the
(c) Violation of the terms Qf the order is grounds faniatrial  contrary,that theprofiered evidence is more prejudicial than probative. Stear
but does not prevent the retrial of the defendant. fraz,2014 WI 7§ ___Ws. 2d __ 851 N.W2d 235 12-0337
. . L . Theexceptions to this section do not require figrefd evidence of past sexual eon
(3m) A court maynot exclude evidence in any criminal actionyyctbetween the accuser and the defendant to beathe as the criminal conduct
or traffic forfeiture action for violation of $346.63 (1)or (5), or  allegedagainst the defendant. StateSarfraz2014 WI 7§ ___ Ws. 2d __ 851

. . - : N.W.2d 235 12-0337
alocal ordinance in conformity with 846.63 (1)0r (5)' on the This section protects complaining witnesses in sexual assault cases from being

ground that the evidence existedvaas obtained outside of this questionecabout sexual conduct, but a fatteage of sexual assault is not sexual
state. conduct. Redmond vKingston,240 F3d 590(2001).

h . f . . Prior Untruthful Allegations Under \§consins Rape Shield Law: W Those
(4) Uponthe motion of anyarty or its own motion, a court wordsCome Back to Hauntot? Berry 2002 WLR 1237.

may order that any exhibit or evidene delivered to the party
or the owner prior to the final determination of the action or pr®72.115 Admissibility of defendant’s statement. (1) In

ceedingif all of the following requirements are met: this section:
(a) There is a written stipulation by all the parties agreeing to (a) “Custodial interrogation“ has the meaning given in s.
the order 968.073(1) (a)
(b) No party will be prejudiced by the order (b) “Law enforcement agency” hdke meaning given in s.
(c) A complete photographic or othescord is made of any 165.83(1) (b)
exhibitsor evidence so released. (c) “Law enforcement dicer” hasthe meaning given in s.

History: Sup. Ct. Orde59 Ws. 2d R1, R7 (1973); Sup. Ct. OrdéfWis. 2d 585,  165.85(2) (c)
784(1975);1975 c. 184422, 1979 c. 891981 ¢. 145s.1, 2; 1983 a. 165449, 1985 d) “Stat t | writt ian |
a.275 1987a. 332s.64; 1993 a. 1697, 227, 359, 1995 a. 4561997 a. 3191999 (d) "Statement” meanan oral, written, sign language, or ron
a. 1852001 a. 162005 a. 155277, 2007 a. 16; 2011 a. 271 verbalcommunication.

Writing about sexual desires or activities was not itself prior “sexual conduct.” The e(2) (a) If a statement made by a defendant during a custodial

victim’s notes expressing sexual desires and fantasies were, therefore, admissib{ J L . . . . .
Statev. Vonesh,135 Ws. 2d 477401 N.W2d 170(Ct. App. 1986). Interrogationis admitted into evidenda a trial for a felony before

Erroneously admitted and false testimony of a victim that she wagia atrthe @ jury and if an audio or audiand visual recording of the

time of a disputed assault so pervasivefgeted the trial that the issue of consent wa: ioni i
notfully tried. State vPenigar139 Ws. 2d 569408 N.W2d 28(1987). Tnterrogationis not available, upon a request magtehe defend

Sub.(2) (b), the rape shield lawars, with 2 narrow exceptions, evidence of allantas prowded in972.10 (S)and L,mless th,e,State ass,erts and the
sexualactivity by a complainant not incident to the alleged assault. Stagnad, — court finds that one of the following conditions applies or that
140Wis. 2d 721412 N.W2d 139(Ct. App. 1987). goodcause exists for not providing an instruction, the court shall

This section does not violate the separation of powers doctrine. Skitehell,  ; P it ; i ;
144\Wis. 2d 596424 N.\W2d 698(1988). instructthejury that it is the policy of this state to make an audio

In limited circumstances, expert testimony about the consistency of a sex@kidudio and visual recording of a custodial interrogation of a per
assaultomplainant behavior with victims of the same type of crime may fweffi ~ Sonsuspected of committing a felony and that the jury oay

for the purpose of helping the trier of fact understand the evidence to determine ad@glerthe absence of an audio or audio and visual recording of the
in issue, as long as the expert does not give an opinion about the veracity of-the ¢om

plainant'sallegations. State Jenser47 Ws. 2d 240256,432 N.w2d 913(1988).  interrogationin evaluating the evidence relating to the interroga
This section does not on its face violate the constitutional right to present evidefit® and the statement in the case:

but may in particular circumstances violate that rigltedtablish the right to present :
otherwiseexcluded evidence, the defendamist make an &r of proof establishing 1. The person refused to respond aooperate In the

5 factors and the court must perform a balancing test. StRigizzano155 Ws.  interrogationif an audioor audio and visual recording was made
2d 633 456 N.W2d 325(1990). of the interrogation so long as a law enforcemeiitesfor agent

y a;r’&%egr%‘i‘;%’wgtggisgg‘jfsgpﬁ'mggaﬁs(gﬂgB‘ Ligg‘;r)the criminal 8te.  of 5 |aw enforcement agency made a contemporaneous audio or
Section805.03 authorizing sanctions for failure to comply with court orders Rudio and visual recording or written record of the subgect
applicableto criminalactions.” State WHeyer 174 Ws. 2d 164496 N.w2d 779(Ct.  refusal.
App. 1993). Sither :
Sub.(2) requires exclusion of testimony of a victnpossible prior sexuabnduct 2. The Stat.ement was m esponse to a question asked as
althoughwhenthe alleged victim is an 8-year-old child, physical evidence of sexuB@ItOf the routine processing of the person.
contactmay create an unjust inference ttret sexual contact was by sexual assault. 3. The law enforcementfider or agent of a law enforcement
In Interest of Michael R.BL75 Wis. 2d 713499 N.W2d 641(1993). neveonducting the interrogation g od faith failed to make
Thatthe complaining witness in a sexual assault case had previously consentédd§ yc g . g Jo ” . .
sexual intercourse has virtually no probative value regarding whether she consedddaudio or audio and visual recording of the interrogation
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becauseghe recording equipment did not function, theicef or .... (Name of defendant)

agent inadvertently failetb operate the equipment propery, UPONALL THE FILES, RECORDS AND PROCEEDINGS,
without the officer’s or agent knowledge, the equipment mal |1 |5 ADJUDGED That the defendant has been convicted
functionedor stopped operating. ) uponthe defendars’ plea of guilty (not guilty and verdict of

4. The_statement was made spontaneously and notin respeisRy) (not guilty and a finding of guilty) (no contest) on the
to a question by a law enforcemenficér or agent of a law day of ...., .... (year), of the crime of .... in violation of s. ....; and
enforcementgency the court having asked the defendant whether the defendant has

5. Exigent public safety circumstances existed that preveni@alythingto state why sentence should not be pronounced, and no
the making of an audio or audand visual recording or renderedsufficientgrounds to the contrary being shown or appearing to the
the making of such a recording infeasible. court.

6. The law enforcement fider conducting the interrogation  *IT IS ADJUDGED That the defendant is guilty as convicted.
or the law enforcement ffer responsible for observing an *T |S ADJUDGED That the defendant is hereby committed
interrogationconducted by an ageot a law enforcement agencyto the Wsconsin state prisons (county jail of .... county) for an
reasonablybelieved at the commencement of the interrogatiQRdeterminatderm of not more than .....
thatthe ofense forwhich the person was taken into custody or for «1 |5 ADJUDGED That the defendant is ordered to serve a
which the person was being investigated, was not a felony  pjfyrcatedsentence consisting of ... year(s) of confinement in

(b) If a statement made by a defendant during a custodiisonand .... months/years of extended supervision.
interrogationis admitted into evidende a proceeding heard by  «T |5 ADJUDGED That the defendaistplaced in the inten
the court without a jury in a felony case and if an audio or audiqe sanctions program subject to thienitations of section
andvisual recording of the interrogation is not available, the CoWt3.032(3) of the Wsconsin Statutes and the followiegndi
may consider the absence of an audi@udio and visual record tons: ...
ing of the interrogation in evaluating the evidence relating to the T IS ADJUDGED That the defendant is hereby committed

interrogationand the statement unless the court determines tlfléia it h -
o . etention in (the defendastplace of residence or place desi
oneof the conditions under pggn) 1.to 6. applies. natedby judge)(for a term of E?ot more than .. P g

of t(:?))rls'\tla?ltt\,\t,:)thhi\?ir:ldlg% ?'ﬁtssig%??u%?c? fr?davgi;elr}giggﬁ?km 1T IS ADJUDGED That thelefendant is placed on lifetime
e gan ua’ recording %qj%ervision by the department of corrections under section
of a custodial interrogation does ndeaf theadmissibility in evi 939 6150f the Wsconsin Statutes

f i i isual i t . )
dme;dc:t?y ta;]r; %%?é%g;n?uddulﬁnzn?hglisnﬂgrrfggtrigrg aftatemen *IT IS ADJUDGEDThat the defendant is ordered to pay a fine
) of $.... (and the costs of this action).

(5) An audio or audio and visual recording a custodial o
interrogationshall not be open to public inspection undeig31 ~ *IT IS ADJUDGED That the defendant pay restitution o ...

to 19.39before one of the following occurs: *IT IS ADJUDGED That the defendant is restricted indris
(a) The person interrogated nvicted or acquitted of an Neruse of computers as follows: ... . .
offensethat is a subject of the interrogation. *The .... at .... is designated as the Reception Center to which
(b) All criminal investigations and prosecutions to which thie defendant shall be delivered by the sherif .
interrogation relates are concluded. *IT IS ORDERED That the clerk deliverduplicate original
History: 2005 a. 60 of this judgment to the shefifvho shall forthwith execut¢he
Instituting Innocence Reform: Wtonsins New Government ExperimeriKruse.  sameand deliver it to the warden.

2006WLR 645. Dated this .... day of ...., .... (year)

972.12 Sequestration of jurors. The court may dire¢hat BY THE COURT ...
thejurors sworn be kept together or be permitted to separate. Thate of Ofense ...,
courtmay appoint an &er of the court to keep the jurors togethepistrict Attorney ...,
andto prevent communication between the jurors and others. ofanse Attorney ...

History: 1987 a. 731991 a. 39 I -

istory ar @ *Strike inapplicable paragraphs.
972.13 Judgment. (1) A judgment of conviction shall be STATE OF WISCONSIN
entered.Jp_on a verdict of gu_ilty bjhe jyry a finding of guilty by .... County
the court in cases where a jury is waived, or a plea of guilty or §p__ court
contest. . . . . The State of Wgéconsin

(2) Exceptin cases where cB75is applicable, upon mdg Vs
mentof conviction the court shall proceed under @A3 The :
courtmay adjoutrn the case from time to time for the purpose Mé’:ﬁhmee of gz‘;eggam) (year), the district atiomey appeared
pronouncingsentence. , r

(3) A judgment of conviction shall set forth thtea, the ver for the state and the defendant appeared in person and by .... the

dict or finding, the adjudication and sentence, and a finding afgfendantsattorney
the specific number of days for whickentence credit is to be UPONALL THE FILES, RECORDS ANCPROCEEDINGS

grantedunder s973.155 If the defendant is acquittgddgment IT IS ADJUDGED That the defendant has been found not

shallbe entered accordingly guilty by the verdict of the jury (by the court) and is therefore
(4) Judgmentshall be in writing and signed by the judge oprdereddischaged forthwith.

clerk. Dated this .... day of ...., .... (year)
(5) A copy of the judgment shall constitute authority for the BY THE COURT ....

sheriff to execute the sentence. (7) The department shall prescribe and furnish forms to the
(6) The following forms may be used for judgments: clerk of each county for use as judgments in cases where a-defend

STATE OF WISCONSIN antis placed on probation or committed to the custody of the
County departmenpursuant to ch€967to 979.

History: 1975 c. 39199 1977 c. 353418 1979 c. 891983 a. 261438, 538 1987

In .... Court a.27,1989 a. 311991 a. 391997 a. 250275, 283 1999 a. 32

i Thetrial court can, om motion or on its own motion, modify a criminal sentence

The State of Wéconsin if the motion is made within 90 days after sentencing. Thef%,rstjudgment should be

VS. amendednot vacated. Hayes 8tate46 Ws. 2d 93175 N.W2d 625(1970).
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A trial court must inform the defendant of the right to appeal. If it does not, th@ make a statement to the court. If a victim wantadte a state

gg‘;e(”l%a?”ztfay pursue a late appeal. Petersdtates4 Ws. 2d 370195 NW2d  jant the court shall allow theictim to make a statement in court

The court did not abuse its discretion in revoking probation, reinstating the prief t0 submit a written statement to be re_ad in court. The court may
sentences, and sentencing on 5 subsequiemisefs for a total cumulative sentenceallow any other person tmake or submit a statement under this
of 16 years when the defendant had a long reaoddnterposed a frivolous defense i
in the later trials. Lange Btate54 Ws. 2d 569196 N.W2d 680(1972). parﬁgraph.Any statement under this paragraph must be relevant

Hayesdoes not impose jarisdictional limit on the power of a court to review ato the sentence. o . L L.
sentence.State ex rel. \tren v Shawano-Menominee County Coui4, Ws. 2d (b) After a conviction, if the district attorney knows of a victim

613 197 N.w2d 1(1972). . . . .
Following sentencing, the trial court must not only advise the defendantrighie of a crime to be considered at sentencmg, the district attomey shall

to appeal but also advise the defendant and defense counsel of the obligatio'gKea reasonable attempt to contact that person to inform him or
defensecounsel to continue representation pending a decision as to appeal and hi@it Of the right to make or providestatement under péa). Any

othercounsel is appointedVhitmore v State 56 Wis. 2d 706203 N.W2d 56(1973). failure to comply with this paragraph isnota ground for an appeal

A trial judge has no power to validly sentence with a mental reservation that : P i
might modify thesentence within 90 days if the defendant has profited from impri a judgment of conviction dor any court to reverse or modify

onmentand he cannot change ianposed sentence unless new factors are prese@judgment of conviction.
State vFoellmi,57 Ws. 2d 572205 N.w2d 144  History: 1987 a. 271989 a. 311995 a. 771997 a. 73181, 205 1999 a. 32
A claim that the triatourt lacked jurisdiction to impose sentence because it failed A court's presentencing preparation and formulation of a tentative sentence does
to enter a judgment of conviction on the jeryerdict was not reviewable becausenot deny a defendarstright to allocution at sentencing. Stat¥arnell, 153 Ws. 2d
it involved no jurisdictional question, and the construction of the statute was 8@, 450 N.W2d 524(Ct. App. 1989).
raisedby defendant in a motion for postconviction relief nor did the defendant goTheright, under sub. (2), af defendant to make a statement prior to sentencing
backto the trial court for relief as a bads an appeal. Sass$tate63 Ws. 2d 92 goesnot apply to an extension of a placement undeinte@sive sanctions program.
216N.w.2d 22 . . _ Statev. Turner 200 Wis. 2d 168546 N.W2d 880(Ct. App. 1996)95-1295
WhenWhitmoreinstructionsare given, the defendant must show that the failure penjalof the defendarg'right to speak atentencing is harmless error when a life
to move for a new trial constituteth unintentional waiver of rights. ThieserBtate, sentencavithout parole is mandatonstate vLindsey203 Ws. 2d 423554 N.W2d
86 Wis. 2d 562273 N.W2d 314(1979). 215(Ct. App. 1996)95-3392
Judgmenentered by a state court during fendency of removal proceedings in  Thegood character of a victim killed as the result of a crime is relevant in sentenc
federalcourt was void.State vCegielski, 124 Ws. 2d 13368 N.W2d 628(1985). ing. State vGallion,2004 WI 42270 Ws. 2d 535678 N.W2d 197 01-0051
A courts refusal to poll jurors individuallwas reversible errorState v\Wbjtale- This section does naipecify any particular party to read a victratatement. The
wicz, 127 Wis. 2d 344379 N.W2d 338(Ct. App. 1985). solelimitation on the victims statement is thatbe “relevant to the sentence.” If a

A written jud t of iction is not isite t tencing. Seiam, Jjudge does not ensure compliance with the victims' rights statutgsidye can be
15 iten judgrment of convition s not  prerequisie to sentencing. Seam. 1 8155 S°65001 State vBokeny| 2014 Wi 61 Ws. 20 - 48 N-W2d

Whenthe court allowed voir dire after polling the jury on its guilty verdict anc?59 12-2557
whenone jurots responses seriously undermined the previous vote of,ghitty . . . .
jury’s verdict was no longer unanimous, requiring a new tBate vCartagenal40  972.15 Presentence investigation. Q) .Af't(.-}r aconviction
Wis. 2d 59 409 N.W2d 386(Ct. App. 1987). the court may order a presentence investigation, except that the

Thereis no error in noting dismissed chas on a judgment of convictiostate
v. Theriault 187 Ws. 2d 125522 N-W2d 254(Ct. App. 1994). courtmay order an employee of the departmenmiotaduct a pre

Therewas no impropriety in a trial cowstinclusion of its parole recommendation sentencenvestigation only after a conviction for a felony
in a judgment of conviction. StateWhiteside205 Ws. 2d 685556 N.W2d 443 (1m) SEX OFFENSESAGAINST MINORS. If a person is convicted
(Ct. App. 1996)95-3458 : : :

It was not fatal to a conviction under sub. (1) on a plea of no contest, thefehd fOI’ a fe!O’_‘y that requires him or her to register u_nd§€)$.45and
antdid not personally state “I plead no contest’ when the totality of the facts,includi the victim was under 18 years of age at the time of fieasé,

ing a signed guilty plea questionnaire and colloguy witfjutige on the record, indi  the court may order the department to conduct a presentence
catedan intent to plead no contest. StatBwrns,226 Ws. 2d 762594 N.W2d 799

(1999),96-3615 investigationreport to assess whettibe person is at risk for cem
No statute authorizes a clerk of cosmfice to correct a clerical erram the sen ~ Mitting another sex &nse, as defined in 301.45 (1d) (h)

tenceportion of a judgment of conviction. The circuit court, and not the slefice, ; i NAti ;

must determine the merits of a request for a change in the sentence portion of a wriﬁeﬁz) Whena presentence investigation report has beeeived

judgmentbecause of an alleged clerical err@tate vPrihoda2000 Wi 123239  the judge shall disclose the contents of the report taddfen

WiLSJ' 2dd 241)6%%N.W(21d 857’t98f_2263' i  be entered if there i it dant’s attorney and to the district attorney prior to sentencing.

naersun. a judagment or convictianay not be entered | ere Is no gui H

verdict, guilty finding]}, ogr guilty or no contesti/olea. Sub. (1) does not mal sy ~ Whenthe .defendam isot represented by an attornthe contents

of judgmentmmediately following the verdict, finding, or plea. Statévllenberg, ~ Shallbe disclosed to the defendant.

2004WI App 2Q 268 Ws. 2d 810674 N.W2d 916 03-1706 (2b) If the defendanis subject to being sentenced under s.

. . 973.01and he or she satisfies the criteria und&02.05 (3)(a)

972.14 Statements before sentencing. (1) In this see the person preparing the presentence investigation report shall

tion: L _ o ~includein the report a recommendation as to whether the defend
(ag) “Crime considered at sentencing” means any crime fghtshould be eligible to participate in the earned release program

which the defendant was convicted and aegd—in crime, as unders.302.05 (3)

definedin s.973.20 (19) (b) (2c) If the defendanis subject to being sentenced under s.

(b) "Victim” has the meaning specified in%50.02 (4) 973.01andhe or she satisfies the criteria unded@2.045 (2) (b)

(2) Before pronouncing sentence, the court shall ask thland(c), the person preparing the presentence investigation report
defendantwhy sentence should not be pronounced upon him ghall include in the report a recommendationt@svhether the
herand allow the district attornggiefense counsel and defendandefendanshould be eligible for the challenge incarceratiors pro
anopportunity to make a statement with respeatpmatter rele  gram under s302.045
vantto the sentence. In addition, if the defendant is under 21 year§2g) If the defendanis subject to being sentenced under s.
of age and if the court has not ordesepresentence investigation973.01and a factor under 873.017is pertinent to the énse, the
unders.972.15 the court shall ask the defendant if he or she hperson preparing the presentence investigation report shall
been adjudged delinquemtder ch48, 1993 stats., or c®380r includein the report any such factor
hashada similar adjudication in any other state in the 4 years (m) The person preparing the presenteriogestigation
immediatelyprecedinghe date the criminal complaint relating toreport shall make a reasonable attempt to cortfaetvictim to
the present dense was issued. determinethe economic, physical and psychologicétetfof the

(2m) Beforepronouncing sentence, the court shall inquire @fime on the victim. The person preparing the report may ask any
the district attorney whethehe or she has complied with s.appropriatgoerson for information. This subsection does not pre
971.095(2) and with sub(3) (b), whether any of the victims of a cludethe person who prepares the report from including any-infor
crime considered at sentenciregjuestedhotice of the date, time mationfor the court concerning the impact of a crime on the vic
andplace of the sentencing hearing and, if so, whetheditiect tim.
attorneyprovided to the victim notice of the date, time and place (2s) If the defendant is under 21 years of age, the persen pre
of the sentencing hearing. paringthe presentence investigation report shdémpt to deter

(3) (a) Before pronouncingentence, the court shall determinewhether the defendant has beeljudged delinquent under
minewhether a victim of a crime considered at sentenaimgts ch.48, 1993 stats., or c®38or has had a similar adjudication in

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/courts/54%20Wis.%202d%20370
http://docs.legis.wisconsin.gov/document/courts/195%20N.W.2d%20837
http://docs.legis.wisconsin.gov/document/courts/195%20N.W.2d%20837
http://docs.legis.wisconsin.gov/document/courts/54%20Wis.%202d%20569
http://docs.legis.wisconsin.gov/document/courts/196%20N.W.2d%20680
http://docs.legis.wisconsin.gov/document/courts/54%20Wis.%202d%20613
http://docs.legis.wisconsin.gov/document/courts/54%20Wis.%202d%20613
http://docs.legis.wisconsin.gov/document/courts/197%20N.W.2d%201
http://docs.legis.wisconsin.gov/document/courts/56%20Wis.%202d%20706
http://docs.legis.wisconsin.gov/document/courts/203%20N.W.2d%2056
http://docs.legis.wisconsin.gov/document/courts/57%20Wis.%202d%20572
http://docs.legis.wisconsin.gov/document/courts/205%20N.W.2d%20144
http://docs.legis.wisconsin.gov/document/courts/63%20Wis.%202d%2092
http://docs.legis.wisconsin.gov/document/courts/216%20N.W.2d%2022
http://docs.legis.wisconsin.gov/document/courts/86%20Wis.%202d%20562
http://docs.legis.wisconsin.gov/document/courts/273%20N.W.2d%20314
http://docs.legis.wisconsin.gov/document/courts/124%20Wis.%202d%2013
http://docs.legis.wisconsin.gov/document/courts/368%20N.W.2d%20628
http://docs.legis.wisconsin.gov/document/courts/127%20Wis.%202d%20344
http://docs.legis.wisconsin.gov/document/courts/379%20N.W.2d%20338
http://docs.legis.wisconsin.gov/document/courts/137%20Wis.%202d%2031
http://docs.legis.wisconsin.gov/document/courts/403%20N.W.2d%2035
http://docs.legis.wisconsin.gov/document/courts/140%20Wis.%202d%2059
http://docs.legis.wisconsin.gov/document/courts/140%20Wis.%202d%2059
http://docs.legis.wisconsin.gov/document/courts/409%20N.W.2d%20386
http://docs.legis.wisconsin.gov/document/courts/187%20Wis.%202d%20125
http://docs.legis.wisconsin.gov/document/courts/522%20N.W.2d%20254
http://docs.legis.wisconsin.gov/document/courts/205%20Wis.%202d%20685
http://docs.legis.wisconsin.gov/document/courts/556%20N.W.2d%20443
http://docs.legis.wisconsin.gov/document/wicourtofappeals/95-3458
http://docs.legis.wisconsin.gov/document/courts/226%20Wis.%202d%20762
http://docs.legis.wisconsin.gov/document/courts/594%20N.W.2d%20799
http://docs.legis.wisconsin.gov/document/wisupremecourt/96-3615
http://docs.legis.wisconsin.gov/document/courts/2000%20WI%20123
http://docs.legis.wisconsin.gov/document/courts/239%20Wis.%202d%20244
http://docs.legis.wisconsin.gov/document/courts/239%20Wis.%202d%20244
http://docs.legis.wisconsin.gov/document/courts/618%20N.W.2d%20857
http://docs.legis.wisconsin.gov/document/wisupremecourt/98-2263
http://docs.legis.wisconsin.gov/document/courts/2004%20WI%20App%2020
http://docs.legis.wisconsin.gov/document/courts/268%20Wis.%202d%20810
http://docs.legis.wisconsin.gov/document/courts/674%20N.W.2d%20916
http://docs.legis.wisconsin.gov/document/wicourtofappeals/03-1706
http://docs.legis.wisconsin.gov/document/statutes/2013/973.20(1g)(b)
http://docs.legis.wisconsin.gov/document/statutes/2013/950.02(4)
http://docs.legis.wisconsin.gov/document/statutes/2013/972.15
http://docs.legis.wisconsin.gov/document/statutes/1993/ch.%2048
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20938
http://docs.legis.wisconsin.gov/document/statutes/2013/971.095(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/972.14(3)(b)
http://docs.legis.wisconsin.gov/document/statutes/2013/972.14(3)(a)
http://docs.legis.wisconsin.gov/document/acts/1987/27
http://docs.legis.wisconsin.gov/document/acts/1989/31
http://docs.legis.wisconsin.gov/document/acts/1995/77
http://docs.legis.wisconsin.gov/document/acts/1997/73
http://docs.legis.wisconsin.gov/document/acts/1997/181
http://docs.legis.wisconsin.gov/document/acts/1997/205
http://docs.legis.wisconsin.gov/document/acts/1999/32
http://docs.legis.wisconsin.gov/document/courts/153%20Wis.%202d%20334
http://docs.legis.wisconsin.gov/document/courts/153%20Wis.%202d%20334
http://docs.legis.wisconsin.gov/document/courts/450%20N.W.2d%20524
http://docs.legis.wisconsin.gov/document/courts/200%20Wis.%202d%20168
http://docs.legis.wisconsin.gov/document/courts/546%20N.W.2d%20880
http://docs.legis.wisconsin.gov/document/wicourtofappeals/95-1295
http://docs.legis.wisconsin.gov/document/courts/203%20Wis.%202d%20423
http://docs.legis.wisconsin.gov/document/courts/554%20N.W.2d%20215
http://docs.legis.wisconsin.gov/document/courts/554%20N.W.2d%20215
http://docs.legis.wisconsin.gov/document/wicourtofappeals/95-3392
http://docs.legis.wisconsin.gov/document/courts/2004%20WI%2042
http://docs.legis.wisconsin.gov/document/courts/270%20Wis.%202d%20535
http://docs.legis.wisconsin.gov/document/courts/678%20N.W.2d%20197
http://docs.legis.wisconsin.gov/document/wisupremecourt/01-0051
http://docs.legis.wisconsin.gov/document/courts/2014%20WI%2061
http://docs.legis.wisconsin.gov/document/courts/848%20N.W.2d%20759
http://docs.legis.wisconsin.gov/document/courts/848%20N.W.2d%20759
http://docs.legis.wisconsin.gov/document/wisupremecourt/12-2557
http://docs.legis.wisconsin.gov/document/statutes/2013/301.45
http://docs.legis.wisconsin.gov/document/statutes/2013/301.45(1d)(b)
http://docs.legis.wisconsin.gov/document/statutes/2013/973.01
http://docs.legis.wisconsin.gov/document/statutes/2013/302.05(3)(a)1.
http://docs.legis.wisconsin.gov/document/statutes/2013/302.05(3)(a)1.
http://docs.legis.wisconsin.gov/document/statutes/2013/302.05(3)
http://docs.legis.wisconsin.gov/document/statutes/2013/973.01
http://docs.legis.wisconsin.gov/document/statutes/2013/302.045(2)(b)
http://docs.legis.wisconsin.gov/document/statutes/2013/302.045(2)(c)
http://docs.legis.wisconsin.gov/document/statutes/2013/302.045
http://docs.legis.wisconsin.gov/document/statutes/2013/973.01
http://docs.legis.wisconsin.gov/document/statutes/2013/973.017
http://docs.legis.wisconsin.gov/document/statutes/1993/ch.%2048
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20938

972.15 CRIMINAL TRIALS Updated 13-14Wis. Stats. Database 8

any other state in the 4 years immediately preceding the date thée) A licensed physician, licensed psychologist, or other-men
criminal complaint relating to the presenfasfse was issueshd, tal health professional who is examining the subject of the presen

if so, shall include that information in the report. tenceinvestigation report.
(3) Thejudgemay conceal the identity of any person wha pro (f) The court and, if applicable, the jury hearing the case.
vided information in the presentence investigation report. History: 1983 a. 1021987 a. 27227, 1991 a. 391993 a. 2131997 a. 73181,

oo 205,283 1999 a. 322001 a. 1092003 a. 332005 a. 31, 434 2007 a. 20,9121
(4) Exceptas provided in sul§4m), (4r), (5), or(6), after sen  (g) (a} 2007 a. 8097; 2011 a. 2732013 a. 108338, 362

tencingthe presentence investigation report shall be confidentiathe defendant was not denied due process because the trial judge refused to order

ndshall not m vailable to an rson ex t n jfigychiatric examination and have a psychiatric evaluation included fmetben
2u?hsor?zaticc))rg$th:ggl?rta able to any person except upo Spe(t%n?ereport. Hanson.\6tate 48 Ws. 2d 203179 N.W2d 909(1970).

S It is not error forthe court to fail to order a presentence investigation, especially
(4m) Thedistrict attorneythe defendard’attorneyand,fol-  whenthe record contains much information as to the deferslbatkground and
lowing a conviction for a felony in whichn assistant attorney ciminalrecord. State.\Schilz,50 Wis. 2d 395184 N.W2d 134(1971).

. S - 1. Sectiond8.78 does not prevenfualge from examining DHSS records. Restrictive
generalhas original jurisdiction, served at the request of a distrigfesf evidence do not apply to sentencing procedures. Hamrilhte52 Wis.

attorneyunder s978.05 (8) (b)or served as a special prosecutard 118, 187 N.w2d 792(1971).
unders.978.045 theassistant attorney genera| are entitled to haveRefusalto accept a recommendation of probation does not amount to an abuse of

and keep acopy of the presentence investigation report If tt.ﬁcretionif the evidence justifiea severe sentence. StatBurgher 53 Wis. 2d 452

, 92 N w.2d 869(1972).
defendanis not represented by counsel, the defendant is entitleg , presentence report is used by il court, it must be part of the record. Its

to view the presentence investigation report but may not keephaencés not error if the defendant and counsel saw the report and had a chance to
copy of the report. Except as provided ir950.04 (1v) (p)a dis correctit and if counsel approved the record without moving for its inclusiam

: he defendarg’ : bersv. State 54 Wis. 2d 460195 N.w2d 477(1972).
trict attorney the defendard’ attorney or an assistant attorney It is error for the sentencing courtdonsider preSault, 387 U.S. 1juvenile adju

generalwho receives a copy of thieport shall keep it confiden dicationswhere juveniles were denied counsel, even tesftent of showing a pat
tial. A defendant who views the contents of a presentence-inviggof conduct. Stockwell.\State 59 Ws. 2d 23207 N.W2d 883(1973).

: ; : ; ; 1 A presentence repoxtpnsisting of information concerning the defendapgr
tigation report shall keep the information in the regmnflden sonality,social circumstances, and general pattern of behavior and a section entitled

tial. “Agent's Impressions” contained neither biased nor incompeteterial as such

;g ; ; ; ; inqreportsare not limited to evidence that is admissible in court, and the defendant’
(4r) Thevictim of thecrime is entitled to view all Senter]Clngreport,although recommending imposition of a maximum term, contaimeérial

FECommendE}tionSindUded in the ] presentence investigatioRoth favorable and unfavorable as to defendayeheral pattern of behavidBtate
report,including any recommendations under s{@n) or (2c), V- Jacksong9 Ws. 2d 266230 N.W2d 832(1975).

i i i i . Consideratia by the tial court of a presentene repot prior to defendant dea d
andany portlo_n of thepr_e_sentence |n_ve_st|gat|on report t.hat con uilty, in violation of sub. (1), constitutel & mos harmles eror, snce the eil the gat-
tains information pertaining to the victim that was obtained pUlieis' csignel to prevert — recei by the judge d prejudicid information while il

suantto sub(2m). A victim who views any contents of a presenconsideringhe defendang guilt or innocene a presidirg over a jury trial — cannot

; ; i i arisein the @ntex of a quilty plea especialy when the tial court had dread/ assured
tenceinvestigation report may ndneep a copy of any portion of itself of the wluntarines d the dea and the factua bass for the gime. Rosad v.

thereport and shall keehe information he or she views confielen state,70 Wis. 2d 280, 234 NW.2d 69 (1975).
tial. Thesentencing judge does rdeny due process by considering pending criminal

: . - chages in determining a sentence. The scope of judicial inquiry prior to sentencing
(5) The department may use the presenteimstigation ¢ qiccussed. Handel State74 Ws. 2d 699247 N.W2d 711 (1976).

reportfor correctional programming, parole consideration or carénformation gathered in the course of a presentence investigation may not be
and treatment of any person sentenced to imprisonment or thesaledat a trial following withdrawal of guilty plea. StateGrowell, 149 Wis. 2d

intensive sanctions program, placed on probation, released &} 440 N-W2d 348(1989). A
| tended supervision or committed to the departm efendantsppearing with or without counsel have a due process right to read the
paroleor exien p p sentenc@vestigation report prior to sentencing. StatSkaf, 152 Ws. 2d 48

underch. 51 or 971 or any other person in the custody of the47N.w.2d 84(Ct. App. 1989).
departmenbr for research purposes. The department may maké defendant challenging a sentencedae process grounds based upon failure to

; f eceivea copy of the presentence investigation report is entitled to a hearing only
the report available to othergencies or persons to use fOr'pl'"{Jpona showing that the court had a blanket policy of desfialccess and that the

poseselated to correctional programming, parole consideratiogvlicy was specifically applied to defendant, or that before sentencing the defendant
careand treatment, or researchny use of the report under thispersonallysought access and was denied it. StaFdores,158 Wis. 2d 636462

.. . : . . N.W.2d 899(Ct. App. 1990).
subsectioris subject to the following conditions: A public defender appointed as postconviction counsel is entitled to the-presen

(a) If areport is used or made available to use for research perceinvestigation report under s. 967.06. Access may not be restricted under sub.
posesand the research involves personal contact with subjects, the Oliver v Goulee 179 Ws. 2d 376507 N.W2d 145(Ct. App. 1993).

. thoughsub.(2s) requires a presentence report to include juvenile adjudications
departmentagency or person conducting the research may USfdtare less than 3 years old, it does not prohibit the inclusion and consideration of

subjectonly with the written consent of the subject or the sulsjecidjudicationghat are older State vCrowe,189 Wis. 2d 72525 N.W2d 291(Ct.
authorizedrepresentative. App. 1994).

Sub.(5) does not provide a defendant with a means to obtain his or her presentence
(b) The department or the agency or person to whom the repggbrt. Access is providetly subs. (2) and (4). State ex rel. Hilimmerman196

is made availablehall not disclose the name or any other identifyVis. 2d 419538 N.W2d 608(Ct. App. 1995)94-1861

; ot i i marital relationship between a casgrosecutor and the presentence report
Ing characteristics of the SUbJeCt’ except for disclosure to appy iter was suficient to drawthe objectivity of the report into question. It was error

priate staf membersor employees of the department, agency btto strike the report. StateSuchocki208 Ws. 2d 509561 N.W2d 332(Ct. App.
personas necessary for purposes related to correctional progrd@97),96-1712

ming, parole consideration, care and treatment, or research The useof presentence reports from the underlying criminal proceeding in a ch.
’ N K ! R " 980sex ofender commitment is not allowed under the B provision for use of
(6) Thepresentence investigation report and any informatiaite reports for care and treatment, but allowing the stagychologist to use, and
i i ich it i wing the ch. 980 jury to heathe reports is within the cowtliscretion under sub.
?Oci:‘gal.nnednel:s%’nl'lsp%navr\:hlgh ;ﬂ Isa?g‘ie% n;%/'ggt%sneigf)éﬁngf t . State vZanelli,212 Ws. 2d 358569 N.w2d 301(Ct. App. 1997)96-2159
wing p | y evaluation, examination, Having disputed relevant portions of the presentence investigation at the sentenc

ing, trial, postcommitment relief proceeding, appeal, or other priag hearing, it was trial counseltiuty to see that the disputes were fully resolved by

H aproper hearing. Failure to do so constitutedf@utifve assistance @bunsel. State
Ceedmgunder ch9sh . v. Anderson222 Wis. 2d 403588 N.W2d 75(Ct. App. 1998)97-3070
(&) The department of corrections. A mental health professional who conducted a psychological assessment of a
. defendantonvicted of sexual assault, which was incorporatgmthe presentence
(b) The department of health services. investigationreport and admitted into evidence at the sentencing hehedg con

(c) The person who is the subject of the presentiemestiga  flict of interest due tthe fact that she had treated the victim in the case justifying mod
. . ification of the defendarg’sentence. State $Staford, 2003 WI App 138265 Wis.
tion report, his or her attornegr an agent or employeéthe attor 5 'ggs 667 N W2d 370 02-0544

ney. This section applies only toourt-ordered presentence investigation reports and
: notrefer to memorandum submitted by a defendant at sentencing nor prevent
(d) The attorney representing the state or an agent or emploggése of the memorandum submitted at one trial at a subsequerStatalvGreve,

of the attorney 2004WI 69, 272 Ws. 2d 444681 N.W2d 479 02-2332
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UnderGreve defense counsslfailure to object to the testimony of the court—andthe presentence investigataho must serve as the neutral agent of an indepen
orderedpresentencénvestigator constituted deficient performance, but failure taentjudiciary. When both the author of the PSI and his or her spouse are probation
objectto the testimony of the defense presentence investigator did not. .Siate v agentswith joint responsibility for supervision, there is no inherent conflict of-inter
mie R.R.2004 WI App 168276 Ws. 2d 447688 N.w2d 1,02-1771 est. State vThexton, 2007 WI App 1, 298 Ws. 2d 263727 N.W2d 560 05-3109

For the limited purposes of determining the procedure for accessing the-presemrhe right to consultation with counsel befarepresentence interview does not
tenceinvestigatiorreport under sub. (4m), a defendant in a no-merit appeal is in tfigludea right to be apprised of all lines giiestioning before the interview occurs.
sameshoes as a defendant who is unrepresented. The defisnetatitled to a mean  statev. Thexton,2007 WI App 1, 298 Ws. 2d 263727 N.W2d 560 05-3109
ingful viewing of the report, but may not retain a copy of it, subject to the requiremeniy, 5 merit appeal, parties who are entitled “to have and keep a copy” of apresen
thatthe defendant keep the information in the report confidential and the .C'r%ﬁceinvestigation report (PSYnder sub. (4m) need not ask any ceyrermission
courts?rerﬁgatlve to rsedac;t?ldentlf)g?)% wlog_rsnaggg \% peérdscéns7¥v5h% %%‘gdgeld"”fofo reference the PSI in an appellate brief. Parties may reference information from the
gg’f'ggﬁgrt e report. State Parent? 2 s.2d 63 : % Psithat does not reveal confidential information and that is relevant to the appeal.

In a no—merit appeal, as the attorney general is often thesstateessor to the wwzé\nsa;;erlgigéif.v\mchael B. Buchanar013 W1 31 346 Ws. 2d 735828

district attorney for purposes of this section, the attorney gesafite after sen C d h ith implied hori der th

tencingmust make its request to obtairopy of the presentence investigation report, ©0Urtsdo not have either express or implied statutory authority to order the

andto disclose its contents in the statetief with the circuit court. StateRarent, destructionof presentence investigation reports. Téestion, the administrative

2006WI 132, 298 Wis. 2d 63 725 N.W2d 915 05-0661 code,and Supreme Court Rules on record retention implicate principles of preserva
Suchockidoes not extend to a situation in which the probation agent who prepal{8f and confidentialitynot destruction. State Melton,2013 W1 65349 Ws. 2d

the PSI was married to another probation agent, and thegeots together were 48 834 N.W2d 34511-1770

responsiblefor his supervision. Suchockiwas based on the conflict of interest Insuringthe accuracy of the presentence investigation report iftheonsin

betweerthe prosecutoas an agent of the state and the adversary of the defendaotrectionalsystem. 1986 WLR 613.
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