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CHAPTER 9

POST-ELECTION ACTIONS; DIRECT LEGISLA TION

9.01 Recount. 9.20 Directlegislation.

9.10 Recall.

~ NOTE: 2005 Wis. Act 451, which made ma_jor revisions to the elec_tipnaws, (ag) 1. If the difference between the votes cast for the Ieading

|CnhcaILr112|gg to Chapter 9, contains an extensive pfatory note explaining the candidateand thosecast for the petitioner or the fifence
Cross—reference: See definitions in .02 betweerthe afirmative and negative votes cast upon any referen

dumquestion is less than 10 if 1,000 or less votes are cast or not
9.01 Recount. (1) PETITION; FEES;GENERALPROCEDURES.(a) morethan 0.5% of the total votes cast for thicefor on the ques
1. Any candidate voted for at any election or any elector wiion if more than 1,000 votes are cast following canvassing of all
votedupon any referendum questiahany election may petition valid provisional and absentee ballots, the petitioner is not
for a recount. The petitioner shall file a verified petition or-petiequiredto pay a fee.
tionswith the proper clerk or body under p@r) not earliethan 1m. If the diference between the votes chstthe leading
thetime of completion of the canvass following canvassing of agndidateand thosecast for the petitioner or the flifence
valid provisional and absentee ballots unde6$57 (4)and7.515  petweerthe afirmative and negative votes cast upon any referen
(6) and, except as provided in this subdivision, not later thargm question is at least 10 if 1,000 or less votes are cast or is more
p.m.onthe 3rd business day following the last meeting day of thean0.5% but not more than 2% if more than 1,000 votes are cast
municipal or county board of canvassers determining the electigflowing canvassing of all valid provisional and absentee ballots,
for that ofice or on that referendum question following canvasghe petitioner shall pay a fee of $5 for each ward for which the peti
ing of all valid provisional and absentee ballotsibmore than  tion requests a ballot recount, or $5 for each municipality for
one board of canvassers makes the determination, not later {jgfxh the petition requests a recount where no wards exist.
5 p.m. on the 3rd business day following the last meeting day of
thelast board of canvassers which makes a determination follo(w A
ing canvassing of all valid provisional and absentee ballote If
chairpersonof the board or chairpersentdesignee makes the
determinatiorfor the ofice or the referendurguestion, the peti
tionershall file the petition not earlier than the last meeting day
thelast county board of canvassers to make a statementdlethe
tion or referendum following canvassing of all valid provisionaﬁ A ; s
andabsentee ballots amst later than 5 p.m. on the 3rd busines§ €ach municipality for which the petition request a recount
day following the day on which the government accountabilitf/n€reno wards exist.
boardreceives the last statement from a county board of canvass 3. All fees calculated or estimated unger (ad)shall be pre
ers for the election or referendum following canvassing of alpaidin cash or another form of payment whiclaégeptable to the

2. If the difference between the votes cast for the leading can
ateand those cast for theetitioner or the dierence between
theaffirmative and negative votes cast upon any referendum ques
tion is more than 2% if more than 1,000 votes are cast following
ganvassingf all valid provisional and absentee ballots, the-peti
tioner shall pay a fee equal to the actual cost of performing the
ecountin eachward for which the petition requests a recount, or

valid provisional and absentee ballots. officer to whom they are paid. No petition for whiahfee is
2. Each verified petition under subbl.shall state all of the requiredis valid unless the proper calculated or estimatedsfee
following: paid at the time of filing.

a. That at the election the petitioner was a candidate for the 3m- Thepetitioner shall pay any balance owing toward the fee
office in question or that the petitioner voted on the referenduieunder subd2. within 30 days after the clerk or body receiving
questionin issue. the petition provides thg petitioner wmhvyrltten statement of the

b. That the petitioner is informed and believes that a mistag8tountdue. If the petitioner has overpaid the fee due under subd.
or fraud has been committed in a specified ward or municipalify the clerk or body receiving the petition shall refund the amount
in the counting and return of the votes cast for tfieebrupon Overpaidwithin 30 days after the board of canvassers makes its
the question or that another specified defect, irregulanitylle- ~ detérminationin the recount.
gality occurred in the conduct of the election. 4. The boardashall deposit all moneys received by it into the

3. The petition under subdl. shall specify each ward, or eactccountunder s20.511 (1) (g) and shalpay the fees required for
municipality where no wards exist, in which a recount is desiregachrecount to the countglerks of the counties in which the
If a recount is requested for all wards within a jurisdiction, eafcountis to be held. The county clerk shall deposit fees received
ward need not be specified. by hlm_ or her W|th the county treasuré'memunlupa_ll _clerk shall

4. The petition under subdl. may be amended to includedepositfees received by him or her with the municipal treasurer
informationdiscovered as a result of the investigation of the board 5. In this paragraph, the “leading candidate” inclueiesry
of canvassers or the chairperson of the boardhairpersors  individual whose vote total at the time of the filing of the recount
designeeafter the filing of the petition if the petitioner moves tgPetitionwould entitle the individual to election or nomination to
amendthe petition as soon as possible after the petitioner disc@ffice. In an election in which more than onéc#f of the same
ers, or reasonably should have discoveredinfioemation that is typeis to be filled from the santerritory, the number and percent
the subject of the amendmeand if the petitioner was unable toageof votes cast under this paragraph shall be determinécsby

include the information in the original petition. dividing the total number of votes cast for thioef by the number
(ad) Upon receiving a petition for a recount, the clerk or bod%f offices being filled at the election from the same territory
receivingthe petition shall calculate any fee due under (paj) (am) A person who files a petition under gaj) may withdraw

1m. or reasonably estimate any fee due undefg@gr2. The clerk the petition. If the petitioner withdraws a petition before any
or body shall provide the petitioner promptly with the total due dmoardof canvassers that canvassed the original election begins
estimate. recount,the clerk or body shall refund any fee pailer parag).
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(ar) 1. Inthe event of a recount for anfic#, the petition shall c. If, after completing the steps set forth in subdb, the
befiled with the clerk or body with whom nomination papers aneumberof ballots still exceeds the numlmrvoters, the board of
filed for that ofice. canvassershall place all ballots face up to check for blank ballots.

2. In the event of a recount for a referendum, the petition shAlly blank ballots shall be so markesgt aside and carefully pre
befiled with the clerk of thgurisdiction in which the referendum served.
is called, and, in the case of the state, with the board. d. If, after completing the steps set forth in subdc, the

3. Whenever a clerk receives a valid petition and any payméttmberof ballots still exceeds theumber of voters reduced by
under par(ag) 3, the clerk shall thereupon notify the proper boarthe number of defective envelopes set aside under Qibthe
of canvassers. Whenever the boatkives a valid petition and boardof canvassers shall place all ballots face down to ctfeck
anypayment under pagag) 3, the board shafromptly by certi  initials. Any ballot not properly initialethy 2 inspectors or any
fied mail or other expeditious means order the proper courpsentedallot not properly initialed by the municipal clerk, the
boardsof canvassers to commence the reco@uunty boards of executivedirector of the board of election CqmmISSIOnerS, ora
canvassershall convenao later than 9 a.m. on the second da§feputy clerk or secretary shall be temporarily set asidettend
afterreceipt of an order and may adjourn for not more than one dgard of canvassers shall, without inspection, randomly draw
ata time until the recount is completizdthe countyexcept that from these ballots as many as are necessary to reduce the number
the board may permit extension of the time fjournment. Of ballots to equal the numbef voters. Any ballots removed for
Returnsfrom a recount ordered lilge board shall be transmittedlack of initials shall not be counted but shall be marked, set aside
to the ofice of the board as so@s possible, but in no case latendcarefully preserved.
than13 days from the date of the order of the board directing the e. If, after completing the steps set forth in subdd, the
recount. The chairpersonf the board or the chairperssmesig numberof ballots still exceeds theumber of voters reduced by
neemay not make a determination in any election if a recounttfee number of defective envelopes set aside under supthe
pendingbefore any county board of canvassers in @hettion. remainingballots shall be returned to the container or bagtaad
The chairperson ofhe board or the chairperserdesignee need boardof canvassers shall draw a number of ballots equal to the
not recount actual ballots, but shall verifie returns of the county excessnumber of ballots bghance and without inspection from
boardsof canvassers in making his or her determinations. the container or bag. These ballots shall not be counted but shall

(b) The proper board of canvassers shall reconvene no eaffigimarked as having been removed by the canvassers on recount
than9 a.m. orthe day following delivery of notice to all candi dueto an excess number of ballots, set aside and carefully pre
datesunder sub(2) and no later than 9 a.m. on the day followingerved.
the lastdayfor filing of a petition. The board of canvassers shall 5. When the number of ballots and voters agree, or after not
then proceed to recount the ballots in the wards or municipalitiag that thenumber of voters exceeds the number of ballots, the
specifiedand to reviewthe allegations of fact contained in theboardof canvassers shall return all ballots to be counted to the bal
petitionor petitions. Theecount shall proceed for each ward olot box and shall turn the ballot box in such manner as te thor

municipality as follows: oughly mix the ballots. The recount shall then begin.
1. The board otanvassers shall first compare the poll lists 5m. Except as otherwise providedthis section, the recount
anddetermine the number of voting electors. shallbe conducted in accordance witly £1

2. The board of canvassers shall then examine the absentees. In recounting the votes cast on a voting machine in which
ballot envelopes. Any defective absentee ballot envelopes shitadirecord of the votes cast is contained in the machine, the board
belaid aside, properly marked andrefully preserved. The num of canvassers shall make a record of the number of the seal, if any
ber of voters shall beeduced by the number of ballot envelopethe number ofhe protective counter or other device, if one is-pro
setaside under this subdivision. An absentee ballot envelopevided, and shall open thecording compartment of the machine,
defectiveonly if it is not witnessed or if it is not signed by the voteandwithout unlocking the machine againgtting, shall recount
or if the certificate accompanying an absentee ballot thatatee the votes thereon. If the machirean electronic voting machine
receivedby facsimile transmission or electronic mail is missingitilizing a detachable record of votes cast, the record shall be

3. The board of canvassers shall then examine the contaiffégbulatedinder s5.90
or bag containing thballots to be certain it has not been tampered 7. When a machine is recounted, the board of canvassers shall
with, opened, or opened and resealed. #regularities or pos proceedto inspect and examine the machine showing the votes
sible tampering with the container or bag shall be noted. cast for each dite or referendum specified in the petition, and

4. a. When the container or bag has been checked, ibshaighall make a record of theotes for that difce or referendum as
openedand the contents removed. The board of canvassers sisapwnon that votingnachine, which they shall certify as correct,
without examination other thawhat is necessary to determindn the presence of at least one witness.
thateach is a single ballot, count the number of ballots in the con 8. If upon the recount it is found that the original canvass of
taineror bag, excluding ballots removed under.81 (2) (e) thereturns has been correctly made from a voting machine and

b. The board of canvassers shall then, for each opened abdaata discrepancy still remains unaccountedtfegboard of can
tee ballotenvelopethat was laid aside as defective under sahd. vassershall publicly unlock the voting and counting mechanism
without inspection, randomly draw one absentee ballot from tiééthe machine, and shall proceed to examine and test the machine
containeror bag. In differentiating absentee ballots from othefo determine the cause of the discrepancy in returns from the
ballots, the board of canvassers shall presume that a baHot iffiachine. A similar test shall be performed for electronic voting
tialed only by the municipal clerk, the executid&gector of the machinesto ascertainwhether there is any malfunction in the
boardof election commissioners, odaputy clerk or secretary is machine. After the completion of the examination and test, the
an absentee ballot. If there are more defective absératdst boardof canvassers shall prepare a statement giving the results of
envelopeghan there are probable absentee ballots, all of the prite €xamination and test. The statement shall be witnessed by at
ableabsentee ballots shall be removed from the container or biggsstone witness.
Additional ballots shall be removed only if thember of remain 8m. Where a voting machiner electronic voting system is
ing ballots still exceeds theumber of voting electors recordedused,and arerror in the vote total as shown on the machine or
undersubd.1., reduced by the number of defective envelopes geicord of votes cast is clearly apparent, ltbard of canvassers
asideunder subd2. All ballots removed shall not be counted, butay change the vote total as shown by the machine or system and
shallbe marked as to the reason for their removal, set aside amdtify or use a dferent total to certify a diérent result than is
carefully preserved. indicatedby the machine or system if there is evidence of a spe
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cific malfunction in the machine or system, if the malfunctiohoardof canvassers shall reconvene at 9 a.m. on the next business
couldreasonably have caused the eramd ifclear and convinc  dayfollowing thefiling of the petition and proceed to recount the
ing evidence exists which indicates the exact actual motadber ballotsin all wards or municipalities specified and to otherwise
of votescast. The burden of demonstrating that a vote total shoraviewthe allegations of factontained in the petition. Any errors
ona machine or record of votes cast is incorrect veititsthe party shall be corrected.
seekingto change the recorded result on the basis of clear ard con(s) OatHs; MINUTES; WITNESS FEES; TABULATORS; TIMING; PUB-
vincing evidence. LICATION. (&) The board of canvassers or the chairperson of the
8s. If an electronic voting systemused in which ballots are boardor the chairpersos’'designee shall keep complete minutes
distributedto electors, and the board of canvassers makes a dedéwmll proceedings before the board of canvassetise chairper
mination of elector intent under .50, the board of canvasserssonor designee. The minutes shall include a record of objections
shalladd to the result generated by the automatic tabulating-equindoffers of evidence. If the board of canvassers or the chairper
mentany votes counted by the board of canvassers in makingsi¢sor chairpersois’designee receives exhibits from any pahs
determination. boardof canvasserer the chairperson or designee shall number
9. If upon the recount it appeaisat the original canvass of andpreserve the exhibits. The board of canvassers or the chairper
the returns by the electionfinials was incorrect, thetatements sonor chairpersors designee shall make specific findingsaut
anddeterminations of the boadd canvassers shall be correctedvith respect to any irregularity raised in the petition or discovered
accordingly. during the recount. Any member of the boardarfvassers or the
10. Recounts at polling places utilizing an electronic votigﬁ‘ya'rp?r_somr chairpersors designee may administer oaths; cer
systemin which ballots are distributed to electors shall be pelfy official acts and issue subpoenas for purposes of this section.
formedin accordance with the procedure for recounting pagler Witnessfees shall be paid by the county the case gbroceee
lots insofar as applicable, except as provided 2130 Recounts iNgS before the chairperson of the board or chairpesstesignee,
atpolling places utilizing electronic voting machines shall be pepitnessfees shall be paid by the board.
formedin accordance with the procedure for recounting vcdss (b) The boaraf canvassers conducting a recount may select
on mechanical voting machines, insofar as applicable, exceptaasiemploy tabulators to assist it in its dutiesibdlators shall per
providedin s.5.90, form their duties under the direction of the board of canvassers.
11. All steps of the recount shall be performed puhliclonly the members of the board of canvasseescompetent to
Exceptas providedn subd.12, all materials and ballots may bemakeany determination as to the validity of any vote tabulated.
viewed andidentified by the candidates, the person demandiffgPMmpensatiorf tabulators shall be determined under.63
the recountand their authorized representatives and counsel, but(bm) Upon the completioof its proceedings, a board of ean
only members of the board of canvassand tabulators assisting vassersshall deliver to the board one copy of the minutes of the
themmay touch any othe materials or ballots. The candidategroceedingskept under par(@). In addition, in thecase of a
the persordemanding the recount and their authorized representacountof an election for state or nationafiog, for each candi
tivesand counsel may object to the counting of any ballot. Amlatewhose name appears on the ballot for thiitefunder the
errorsshall be corrected. nameof a political partythe board of canvassers shall deliver one
12. Except as authorized in&47 (8) the board of canvasserscopy of the minutes to the chieffifer, if any, who is named in any
shall not permit access to the name of any elector who H&gistrationstatement filed under $1.05(1) by the state commit
obtaineda confidential listing under $.47 (2)during the recan teeof that political partyand in the case of a recount of an election
vass. for county ofice, for each candidate whose name appears on the

(2) NOTICE To CANDIDATES. When the recount concerns arpallotfor that ofice under the name of a politigarty the board

electionfor an ofice, the clerk or body with whom the petition isOf canvassers shall deliver one copy of the mintdese chief
gfficer, if any, who is named in any registration statement filed

filed shall promptly prepare a copy of the petition for delivery t . "
eachoppoging an%%at% for the spgmﬁam‘w%ose name appeaxsunders.ll.os (1)by the county committee of that political party

onthe ballot. In a recount proceeding for a partisan pritagy ~ (¢) If the recount is made by a municipal or county board of
clerk or body shall prepare a copy of the petition for delivery @anvasserand the result is required to be reported to a county
eachopposing candidate for the same party nomination for theardof canvassers or to the chairperson of the board or the chair
sameoffice, toeach opposing candidate for the party nominatigeerson’sdesigneethe board of canvassers making the initial
of each other party for the samdiaé and to each independentrecountshall immediately certify the results to the coubbard
candidatequalifying to have his or her name placed on the ballef canvassers or to the chairperson of the board or designee. If a
for the succeeding election. A candidate or agent designatedcbyntyboard of canvassers receives such results, it shall then con
acandidate may personally accept delivery of a copy of the patene not later than 9 a.m. on the néxsiness day following
tion. Upon such delivergheclerk or body shall require the candi receiptto examine the returns and determine the results. If the
dateor agent to sign a receipt thereftira candidater agent does chairperson of the board or the chairpersal@signeaeceives
not personally accept delivergthe clerk or body shall then suchresults, the chairperson or designee shall publicly examine
promptly deliver the copies of the petitito the sherff who shall thereturns and determine the results not later than 9 a.m. on the
promptly deliver thecopies of the petition to each candidate at thidrd business day following receipt, but if that day is eattian
addresgiven on the candidatehominatiorpapers, without fee, thelatest day permitted for thatection under $.70 (3) (a) the
in the manneprovided for service of a summons in civil actionschairpersorof the board or designee may examine the returns and
(3) REPRESENTATIONAND OBSERVATION. The petitionerall —determinethe results not later than the day specifiesl h70 (3)
opposingcandidates and interested persons shadhtiged to be  (2)-
presentin person and by counsel to observe the proceedings. (d) Whenever publication of an original determination is
(4) RIGHT TO COMPLETE RECOUNT. Whenever a recount peti required,the county or municipal clerk shall publish the recount
tion for part of the wards within a jurisdictiam district, or for part determination in the same manner
of the municipalities within a district where there are no wards, is (6) APPEALTOCIRCUITCOURT. (&) Within 5 business dayafter
filed under this section, the opposing candidate, or any votercmmpletionof the recount determination by theard of canvass
otherinterested party including a municipality if on a referendurrs in all counties concerned, or within 5 business days after
questionmaysimilarly file a petition for recount in any or all of completionof the recount determination by the chairpersothef
the remaining wards or municipalities in the jurisdiction or-disboardor the chairpersos’designee whenever a determination is
trict. The petition shall be filed not later than 5 p.m. 2 days afteradeby the chairperson or designee, any candidate, or any elector
the board of canvassers completes the first recount. The propdenfor a referendum, aggrieved by the recount may appeal to
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circuit court. The appeal shall commence by serving a writteon’sdesignee if it finds that the board of canvassethe chair
noticeof appeal on the other candidates and persons who filedeasonor chairpersos’ designee has erroneously interpreted a
written notice of appearanceefore each board of canvasserprovisionof law and a correct interpretation compels a particular
whosedecision is appealed, or in thase of a statewide recountaction. If the determination depends on any fact found by the
beforethe chairperson of the board or the chairpessdasignee. boardof canvassers or the chairperson or chairpesstasignee,
Theappellant shall also serve notice on the bdaite chairper the court may not substitute its judgment for that of the board of
sonof the board or the chairperssrdesigneés responsible for canvassers or the chairperson or designée e weight of the
determiningthe election. The appellant shall serve the notice leyidenceon any disputed finding d&ct. The court shall set aside
certified mail or in person. The appellant shall file the notice witthe determination if it finds that the determination dependmgn
the clerk of circuitcourt together with an undertaking and suretfinding of fact that is not supported by substantial evidence.

in the amount approved by the court, conditioned upon the pay (9) AppEAL To COURT OF APPEALS. (a) Within 30 days after
mentof all costs taxed against the appellant. entry of the orderof the circuit court, a party aggrieved by the
(b) If an appeal is filed from a recount determination in an eleardermay appeal to the court of appeals.

tion which is held in more than one judicial circuit, the chief judge (b) If an appeal is filed in respect to an election which is held
of the judicial administrative district in which the election is helgh more tharonecourt of appeals district, the chief justice of the
shall consolidate all appeals relating to that electiona@pbint  supremecourt shall consolidate all appeals relating to that election
acircuit judge, who shall ba reserve judge if available, to heaand designate one district to hear the appeal, except thaat if
theappeal. If theelection is held in more than one judicial adminappealis filed in respect to an election for statewidgécefor a
|strat|vec_i|str|ct, the chief justice of the supreme court shall makgatewidereferendum, the appeal shall be heard by the 4th district
the appointment. courtof appeals.

~ (7) CourtPROCEDURES.(a) The court with whom an appeal (c) Thecourt of appeals shall give precedence to the appeal
is filed shall forthwith issue an order directing eaaffected overother matters not accorded similar precedence by law
countyor municipal clerk or boarth transmit immediately all bal (10) STANDARD FORMS AND METHODS. The government

lots, papers 3”0' éecords‘attink? E)htlal appeal to the ciierk Ofbcor‘:rtaccountabilityboard shall prescribe standard forms and proce

OLtO |mp0ut:1 "an secure such ballots, paperseuuids, or bot  duresfor the making of recounts under this section. The proce

Theordershall be served upon eacleated county or municipal 4, resprescribed by the government accountability board shall

clerk or boardand all other candidates and persons who filed,@yyirethe boards of canvassénsrecounts involving more than

written notice of appearance before any board of canvassgfapoard of canvassers to consult vt government accounta

involvedin the recount. . . _ bility board stdfprior to beginning any recount in order to ensure

(b) The appeal shall be heard by a judge without a jumhatuniform procedures are used, to the extent practicable, in such

Promptlyfollowing the filing of an appeathe court shall hold a recounts.

schedulingconference for the purpose of adopting procedures that(11y Exciysive remepy. This section constitutes the exclu

will permit the court to determine the matter as expeditiously &5e judicial remedy for testing the right to hold an electivicef

possible. Within the time ordered by the court, the appellant shalk the result of an alleged irregularityefector mistake com

file a complaint enumerating with specificity every allegeggu  itteq during the voting or canvassing process.

larity, defect, mistake draud committed during the recount. The isiory: 1971 c. 2511971 c. 304.29 (2) 1971 c. 3361973 c. 3181973 c. 334

appellantshall file a copy of the complaint with each person whes.23t0 26, 57; 1975 c. 41422 1977 c. 394.53; 1977 ¢.427. 1979 c. 2091979

s entitled to receive a copy of the order under(aar Within the £ 23S 30 O o o & e S 505 & 2191607 A 271960 & 49

time ordered by the court, the other parties to the appeal shall ﬁ;g 2001 a. 162003 a. 265321 2005a. 149451: 2007 a. 196, 2011 a. 75115

ananswer Within the time ordered by the court, tharties to the  Cross-reference: See also SGAB 6.04 Wis. adm. code.

appealshall provide the court with any other informatmmadered A challenge of compliance with procedures for absent voting is within the board
. anvassers’ jurisdiction. Absent connivarfeayd, or undue influence, substan

by the court. At th.e time and place ordgred by the court, the mat‘%rf ompliancejwith statutory votingrocedures is sfifient. Appeal From Recount

shallbe summarily heard and determined and costs shall be tai&gkction Contest105 Wis. 2d 468313 N.W2d 869(Ct. App. 1981).

asin other civil actions. Those provisions of 8810806 which Sub.(8) does not require the party against whom the bages to object to the

H i i iti i rd’sdetermination to preserve the issue for judicial revi&iifford v. Colby
are ||nct:on5|stenlt W'tg a tpr)](ompt tand expeditious hearing do I e O o1 N wod 85t Anp. 1038).
applyto appeals unaer this section. Post—electiorligibility challenges are properly brought under #@stion. Loger

(8) ScoreorFReVIEW. (a) Unless the court finds a ground foruistv. Nasewaupee CanvassérS0Wis. 2d 907442 N.W2d 551(Ct. App. 1989).
setting aside or modifying the determination of the board of Ca(PTherecount statutdoes not violate due process or equal protection and does not

. ; . enythe electorate the right to have the winning candidate hfiée ofThe relation

vassersr the chairperson of the board or chairpersdeSignee, ship of recount and quo warranto actions is discussed. Shrdbiesener85 Wis.

it shall afirm the determination. 2d103 517 N.W2d 169(1994).

; ; henthe board of canvassers’ actions recount reflected proper application of
(b) The court shall separately treat disputed issues Of'progh%/\étatutes, the reviewing cowrfinding that the board had another option available

dure,interpretations of layand findings of fact. to it was immaterial. DeBroux City of Appleton Board of Canvasse286 Ws.

i i 2d 321, 557 N.w2d 423(Ct. App. 1996)96-1287
(C) The court may not receive evidence néered to the board This section is the exclusive remedy for any claimed election fraud or irregularity

of canvassers or the chairperson or chairpesstgBignee except Generallyto successfully challenge an election, the challenger must show the proba
for evidence that was unavailableagarty exercising due dili bility of an altered outcome in the absence of the challenged irreguiasitison v
genceat the time othe recount or newly discovered evidence thilo oy Board of CanvasseBJOLWI App 26 240 Ws. 2d 435623 N.W2d
could not with due diligence have been obtained during thea partys failure to timelyfile an appeal under sub. (6) does not preclude the party

recount,and excepthat the court may receive evidence ndtom laterinterc\jle%ngtin %noth’e;rappeal- g ap?ﬁatl under_lsgb- (G)trequires Ea pathyth
; ; aggrieved. Aarty advocating a position that prevailed is not aggrieved. Ro
offeredat an earlier time because a party was not representedﬂﬁFaQeSchool District Board of Canvasse2801 WI App 221247 Ws. 2d 708

counsel in all or part of a recount proceedigparty who fails  634N.w.2d 88201-0160 o

to objector fails to ofer evidence of a defect or irregularity during e, (0 () o e iate who was ot served
therecount Walves the right t? object Ofﬂ'ference,before the knew about the appeal and sought and was pérmitted to intervene in an agpeal of
courtexcept in the case of evidence that was unavailable to a pastyuntwas immaterial to the validity of that appeal. The command that “other candi
exercisingdue diligence at the time of the recount or newly digates be served with the appeal is mandatory rather than diredtogicv. City of
coverede%idencegthat could not with due diligence haveybe uthMilwaukee Board of Canvasse@)04 Wi App 219277 Ws. 2d 421 689

12d 692 04-1642

obtainedduring the recount or evidence received by the court due

to unavailability of counsel during the recount. 9.10 Recall. (1) RIGHT TO RECALL; PETITION SIGNATURES. (a)
(d) The court shall set aside or modify the determination of tiiée qualified electors of the state, of any coutty, village, or

boardof canvassers or the chairperson of the board or chairpewn, of any congressional, legislative, judicial, town sanjtary
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schooldistrict, or of any prosecutorial unit may petition the 8. The circulator knew or should have known that the sjgner
recall of any incumbent elective fagial by filing a petition with ~ for any other reason, was not a qualified elector
the same dicial or agency with whom nomination papersiec (em) No signature on a petition sheet may be counted if:

larationsof candidacy for the &te are filed demanding the recall
of the oficeholder.

(b) Except as provided in pée), a petition for recall of an ff - ) . .
cershall be signed by electegual to at least 25% of the vote cast () tThe f'l'nl? Ofﬁ?r O.? _atlgency dshall_ re;new ?_f\_/ertl_fleﬂhak
for the ofice of governor at the last election within the same di ngeto a recall petiion 1M1t 1S made prior 1o certification.
trict or territory as that of the fi¢eholder being recalled. (9) The burderof proof for any challenge rests with the indi

(c) If no statistics are available to calculate the required nuifidual bringing the challenge. . . "
ber of signatures on a petition for recalbfofficer, the number  (h) Any challenge to the validity of signatures on the petition
of signatures shall be determined as follows: shallbe presented byfafavit or other supporting evidence dem

1. The area of the distriat square miles shall be divided byonstratlnga failure to comply with statutory requirements.

thearea of the municipality in square miles in which it lies. (i) Ifa challk(]enger can iStf';b'ijSh ”&at abperson signed the recall
2. The vote for governor at the last general election in tlﬁgm'on more than once, the 2nd and subsequent signatures may

municipality within which the district lies shall be multiplied by"'0t P& counted.

25% of the quotient determined under sulbdto determine the” () If & challenger demonstrates that someone otherthigan

requirednumber of signatures. electorsigned for the electpthe signature may not be counted,
3. If a district is inmore than one municipalitthe method of unlessthe elector is unable to sign dueptoysical disability and

determination under subdk.and2. shall be used for each part Ofauthorlzed another individual to sign in his or her behalf.

the district which constitutes only a fractiorzart of any area for __(K) If a challenger demonstrates that the date of a signature
which election statistics are kept. alteredand the alteration changes the validity of the signature, the

- . . .signaturemay not be counted.
(d) The oficial or agency with whom declarations of candi . L S
dacy are filed for each dite shall determine and certify to any, (L) If @ challenger establishésat an individual is ineligible
interestedperson thenumber of signatures required on a recalf Sign the petition, the signature may not be counted.
petition for that ofice. (m) No signature may be stricken on the basis that the elector
(2) PETITION REQUIREMENTS. (a) Every recall petition shall wasnot aware of the purpose of the petition, unless the purpose
have on the faceat the top in bold print the words “RECALL Wasmisrepresented by the circulator _ _
PETITION”. Otherrequirements as to preparation and form of (n) No signature may be stricken if the circulator fails to date
the petition shall be governed by&4Q the certification of circulatar _ _
(b) A recall petition for city, village, town, town sanitary dis () If a signature on a petition sheet is crossed out by the peti
trict, or school district dice shall contain a statement of a reasoftoner before the sheet isfefed for filing, the elimination of the
for the recall which is related to thefiofal responsibilities of the Signaturedoes not déct the validity of other signatures on the

1. The circulator fails to sign the certification of circulator
2. The circulator is not a qualified circulator

official for whom removal is sought. petition sheet.

(c) A petition requesting the recall of each electdidafshall ~_ (d) Challenges are not limited to the categories set forth in pars.
be prepared and filed separately () to(L).

(d) No petition may be téred for filing for the recall of an ff () A petitioner may file dfdavits or other proof correcting

cerunless the petitioner first files a registration statement undggufficiencies including but not limited to:
s.11.05 (1)or (2) with the filing oficer with whom the petition is 4. Failure of the circulator tsign the certification of circula
filed. The petitioner shall append to ttegistration a statement tor.

indicatinghis or her intent to circulate a recall petition, the name 5. Failure of the circulator to include all necessary infoerma
of the oficer for whom recall is sought and, in the case of a petitigion.

for the recall of a cityvillage, town, town sanitary district, or (s) No petition for recall of an Gter may be dered for filing

schooldistrict oficer, a statement of a reason for the recall whicjor to the expiration of one yeafter commencement of the term
is related to the ditial responsibilities of thefficial for whom ¢ ifice for which the dicer is elected.

removalis sought. No petitioner may circulate a petition for the
recall of an oficer prior to completing registration. The last dat%F
thata petition for the recall of anfafer may be dered for filing
is 5 p.m. on the 60th day commencafter registration. After the

(3) STATE, COUNTY,CONGRESSIONALLEGISLATIVE AND JUDICIAL
FICES. (a) This subsection applies to the recall of all elective
officials other tharcity, village, town, town sanitary district, and

recall petition has been faired for filing, no name may be adde chooldistrict oficials. City, village, town, town sanitary district,

or removed. No signature may be counted unless the ddte of ndschool @stnct dicials are recall.e.d u_nder su). -
signatureis within the period provided in this paragraph. (b) Within 10 days after the petition isfefed for filing, the
officer against whom the petition is filed may file a written ehal

coé(re]{e(';\fr'] individual signature on a petition sheet may not l1Snge with the dfcial, specifying any alleged indidiency. If a
C . challenge is filed, the petitioner may file a written rebuttal to the
1. The signature is not dated. challengewith the oficial within 5 days after the challenge is
2. The signature is dated outside the circulation period. filed. If a rebuttal is filed, the &iter against whom thpetition
3. The signature is dated after the date of the certification cd# filed may file a reply to any new matter raised in the rebuttal
tainedon the petition sheet. within 2 dayfs rrin‘te_r the TFbUtt(?lfls ?_Iled. itAin 1|4 days atf)ter tf|1eh
; ; - xpiration of the time allowed for filing a reply to a rebuttal, the
det:r'm-:-r?gdr)?/stlgg?(ﬂrtehsiSg;?vlir of the petition sheet cannot b%fficial shall file the certificate or an amended certificatathitv
5. The signature is that of ar; individual who is not a resid % days after the petition is fefed for filing, the oficial with
fth c i % district hich the elective tial bei omthe petition is dered for filing shall determine by careful
orthe jurisaiction or district fromvhich the elective atial being oy aminationwhether the petition on its face is fitient and so
recalledis elected. o . statein a certificate attached to the petition. If théiidl finds
6. The signer has been adjudicatedtodte a qualified elector that the amended petitiois suficient, the oficial shall file the
ongrounds of incompetency or limitétcompetency as provided petition and call a recall election to be held on Thesday of the
ins.6.03 (3) 6th week commencing after the date of filing of the petition. If
7. The signer is not a qualified elector by reason of age. Tuesdayis a legal holidaythe recall election shall be held on the
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first day after Tiesday whiclis not a legal holidaylf the oficial  officer against whom the petition is filed may file a reply to any
finds that the petition is insfi€ient, the certificate shall state thenewmatter raised ithe rebuttal within 2 days after the rebuttal is
particulars creating the institiency. The petition may be filed. Within 14 days after the expiration of ttime allowed for
amendedo correct any institiency within 5 days following the filing a reply to a rebuttal, the clerk or board of election commis
affixing of the original certificate. Whin 5 days after the fedfring  sionersshall file the certificate or an amendesttificate. Vithin
of the amended petition fditing, the oficial with whom the peti 31 days after the petition isfefed for filing, the clerk or board of
tion is filed shall again carefully examine the face of the petitialectioncommissioners shall determine ¢areful examination of
to determine sdiciency and shall attach a certificate stating ththeface of the petition whether the petition isfimignt and shall
findings. Upon showing of good cause, the circuit court for ths® state in a certificate attached to the petition. If the petition is
county in which the petition is &red for filing may grant an found to be insdicient, the certificate shall state the particulars
extensionof any of the time periods provided in this paragraphcreatingthe insuficiency. The petition may be amended to-cor
(bm) Within 7 days after an fitial makesa final determina  rectany insuficiency within 5 days following the fiking of the
tion of sufiiciency or insuficiency of a recall petition under par original certificate. Vithin 2 days after the fdring of the
(b), the petitioner or the i€er against whom the recall petitionamendegetition for filing, the clertor board of election commis
is filed may file a petitiorfor a writ of mandamus or prohibition sionersshall again carefully examine the face of the petition to
with the circuit court for the county where the recall petifion determinesuficiency and shall attach to the petition a certificate
offeredfor filing. Upon filing of such a petition, the only matterstating the findings. Immediately upon finding an original or
beforethe court shall be whether the recall petition idicieht. amendedetition suficient, except in cities over 500,000 popula
The court may staghe efect of the dficial’s order while the peti tion, the municipal clerk or school district clerk shall transmit the
tion is under advisement and may orttez oficial to revise the Ppetitionto the governing body or tihe school board. Immedi
electionschedule contained in the order if a revised scheduledigly upon findingan original or amended petition Boient, in
necessitatedby judicial review Whenever the recall petitionerCities over 500,000 population, the board of electommission
files a petition under this paragraph, théioefr against whom the ersshall file the petition in its dite.
recall petition is filed shall be a party to the proceeding. The court (d) Promptlyupon receipt of a certificate under p@), the
shall give the matter precedence over otfmatters not accorded governingbody school board, or board of election commissioners
similar precedence by law shallcall a recall election. The recall election shall be held on the
(c) The oficial against whom the recall petition is filed shaliTuesdayof the 6th week commencing after the datevhich the
bea candidate at the recall election withoamination unless the certificateis filed, except that if Gesday is a legal holiday the
official resigns within 10 days after toeiginal filing of the peti  recallelection shall be held on the first day afteieSday which
tion. Candidates for the fife may be nominated under the usudp hot a legal holiday
procedureof nomination for a special electiday filing nomina (e) The oficial against whom the recall petition is filed shall
tion papers not later than 5 p.m. on the 4tleS§day preceding the be a candidate at the recall election withoatination unless the
electionand have their names placed on the ballot at the redafficial resigns within 10 days after the date of the certificate.
election. Candidatedor the ofice may be nominated under the usual proce

(d) If more than 2 persons compete for a nonpartiséceph  dure of nominationfor a special election by filing nomination
recallprimary shall be held. The names of the 2 persons receiviPersor declarations of candidacy not later than 5 p.m. on the 4th
the highest number of votes in the recall primary shall be certifiddiesdaypreceding the election and have their names plactteon
to appear on théallot in the recall election, but if any persorPallotat the recall election.
receivesa majority ofthe total number of votes cast in the recall (f) If more than 2 persons compete for aficef a recall pr
primary, a recallelection shall not be held. If the incumbentnaryshall be held. The names of the 2 persons receiving the high
receivesa majority of the votes cast, the incumbent shall st number of votes in the recgifimary shall be certified to
retainedin office for the remainder of the term. If another candappearon the ballot in the recall election, biitany person
datereceives a majority of the votes cast, that candidate shallrbeeivesa majority ofthe total number of votes cast in the recall
electedto serve for the residue of the unexpired term of the incuprimary, a recallelection shall not be held. If the incumbent
bent. Write—in votes are permitted only at a recall primary or #eceivesa majority of the votes cast, the incumbent shall be
arecall election in which no primary is held. retainedin office for the remainder of the term. If another candi

(e) For any partisan fite, a recall primary shall be held fordatereceives a majority of the votes cast, that candidate shall be

eachpolitical partywhich is entitled to a separate ballot under §lectedto serve for the residue of the unexpired term of the incum
5.62(1) (b)or (2) and from which more than one candidate conPent. Write—in votes are permitted only at a recall primary or at
petesfor the partys nomination in the recall election. The priman 'ecall election in which no primary is held.
ballot shall be prepared in accordance witt5&2, insofar as (9) If arecall primary is required, the date specified under par
applicable. The person receiving thréghest number of votes in (d) shall be the date of the recall primary and the recall election
therecall primary for each political parghall be that partg’can ~ shallbe held on thedesday of the 4th week commencing after the
didate in the recall election. Independent candidates sl recallprimary or if that Tuesday is a legal holidagn the first day
shownon the ballot for the recall election only afterthat Tuesday which is not a legal holiday

(f) If arecall primary is required, the date specified under par (h) All candidates for any village, town, and town sanitary dis
(b) shall be the date of the recall primary and the recall electisitt office, other than the Bial against whom the recall petition
shallbe held on thedesday of the 4th week commencing after thig filed, shall file nomination papersggardless of the method of
recall primary or if that Tuesday is a legal holidagn the first day nominationof candidates for town or villagefinfe under s8.05
afterthat Tuesday which is not a legal holiday (5) VOTING METHOD; ELECTION RESULTS. (@) The recall pri

(4) CITY, VILLAGE, TOWN, TOWN SANITARY DISTRICT, AND Maryor election of more than onefiofal may be held on the same
SCHOOLDISTRICT OFFICES. (&) Wthin 10days after a petition for day. If more than one étial of the same dice designation
therecall of a cityvillage, town, town sanitary district, or schoolelectedat lage for the same term frothe same district or territory
district oficial, is offered for filing, theofficer against whom the is the subject o& recall petition, there shall be a separate election
petition is filed may file awritten challenge with the municipal contestfor the position held by eachfiofal. Candidates shall des
clerk or board of election commissioners or school distiietk  ignate whichpositionthey are seeking on their nomination papers.
with whom it is filed, specifying any alleged infiaiency. If a  Instructionsshall appear on theallot to electors to vote for each
challenges filed, the petitioner may file a written rebuttalthe positionseparately
challengewith the clerk or boardf election commissioners (b) The oficial against whom a recall petition has been filed
within 5 days after the challenggefiled. If a rebuttal is filed, the shallcontinue to perform thduties of his or her 6€e until a cer
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tificate of election is issued to his or her succesSdre person members—eleanay ordera special election for the purpose of
receivingaplurality of votes at the recall election or a majority ofoting onthe ordinance or resolution at any time prior to the next
votesat a primary when authorized under s{8).(d) or (4) (f)  election,but not moreghan one special election for direct legisla
shall be declared elected for the remainder of the term. If tien may be ordered in any 6—-month period.

incumbentreceives the required number of votes he orséiadi (5) Theclerk shall cause notice of the ordinance or resolution

continuein office. Except as provided sub.(4) (f), if another  thatis being submitted to a vote to be given as providedlif.66
personreceives the required number of votes that person st(@Ij (f

succeedhe incumbent if he or she qualifies within 10 days after (6)' The ordinance or resolution need not be printedtsn

receiving a certificate of election. entiretyon the ballotbut a concise statement of its nature shall be

(6) LimiTATION ONRECALL ELECTIONS. After one recall petition nrintedtogether with a question permitting the elector to indicate
andrecall election, no further recall petition may be filed againgpprovalor disapproval of its adoption.

the sameofficial during the term for which he or she was elected. (7) If a majority vote in favor of adoptiothe proposed ordi

(7) PurPoske. The purpose of this section is to facilitate thganceor resolution shall take fetct upon publication under sub.
operationof article XIll, section 12 of the constitution and tovs5). Publication shall be made within 10 days after the election.
n

extendthe same rights to electors of cities, villages, towns, to (8) City ordinances or resolutions adopted under this section

sanitarydistricts, and school districts. ) - ;
History: 1977 c. 18%.134 1977 c. 403447 1979 c. 2601983 a. 219491, 538 shallnot be subject to the veto power of the mayor and city -or vil

1985a. 3041987 a. 3911989 a. 31192 1991 a. 26915, 1999 a. 1822001 a. 109 lageordinances or resolutions adopted under this sectionreitall
2005a. 451 2007 a. 56 be repealed or amended within 2 years of adoption except by a

Sirking an entire page of anatures for ane mvald signaslted he eiecter V01 Of the electors. The common council or village board may
ates right to recall. Stahovic Rajchel 122 Ws. 2d 370363 N.W2d 243(Ct. App. S_me|ta proposition to repeal or amend the ordinance or resolu
1984). tion at any election.

This section applies to members of Congress. 68 &én. 140. History: 1977 c. 1021983 a. 4841989 a. 192273

i . . This section implements legislative powers reserved by the people. Subjeet to cer
9.20 Direct legislation. (1) A number of electors equal & tain conditions, a common council has no authority to make an jaiiginent of the
least 15% of the votes cast for goverabthe last general election constitutionalityor validity of proposed direct legislation. State ex rel. Althouse v

. P - - - L - . Madison,79 Ws. 2d 97255 N.W2d 449(1977).
in their city or village maign and file a petition with the city or A proposal that is administrative, rather than legislative in charasteot the

village _clerk_requesting that an attached proposed ordinancep@bersubject of initiative proceedings. State ex rel. Beck@ity of Milwaukee
resolution,without alteration, either be adoptbg the common CommonCouncil, 101 Ws. 2d 680305 N.W2d 178(Ct. App. 1981).

councilor village board or be referred to a vote of the electors. Thér\t.‘?“y C'Srk gas a mandatory ‘f’“ty tosffftwafdhzééﬂe CngolnlgW”Cg?iggé
individual filing the petition on behalf of the electors shall desigﬁiz' Lﬁ’,‘\ﬁgd ?;;?é‘{?cfgg,p{ggg)’, orm.  State ex v etz s
natein writing an individual to be notified of any in$igfency or The power of initiative does not extend to legislative decisions that have already
improperform under sub(3). beenmade by the legislatiieody Schaefer vPotosi \llage Board 177 Ws. 2d 287
X . o . 501N.W.2d 901(Ct. App. 1993).

(2) The preparatiorand form of the direct legislation petition it statutes establish procedures for the accomplishment of legislatiaretain

shallbe governed by 8.40 area,an initiative may not &ct legislation that would modify the statutory directives
. - thatwould bind a municipality if it were legislating in the same area. Section 62.23

(2m) After the petition has. beenfefed for filing, N0 NaMe establishesuch procedures for zoning; zonimgy not be legislated or modified by
may be erased or removed. Nignature may be considered validnitiative. An ordinance constituting a pervasive regulation ofrohibition on, the
or counted unless the date is less than 60 Bafere the date useof land is zoning. Heitman City of Mauston226 Ws. 2d 542595 N.W2d 450

U (Ct. App. 1999)98-3133

offeredfor filing. Thereare 4 exceptions to the sub. (4) requirement that requested direct legislation

(3) Within 15 days after the petition is filethe clerk shall be either passedr submitted to the electors: 1) when the proposed direct legislation

. . . " e involves executive or administrative matters, rather than legislative ones; 2) when it
determineby careful examination whether the petition isfisuf compels the repeal of an existing ordinance, or compels the passage of an’ordinance

cient and whether the proposed ordinance or resolution is iirtlear conflict with existing ordinances; 3) when it seeks to exercise legislative pow

properform. The clerk shall state his or her findings in a signeisnot conferred on a municipality; add when it would modify statutorily pre
d dated tificat ttached to th titiok.th titi : scribeddirectives that would bind a municipality if it were attempting to legislate in
and dated certificate attached to the petitioi.the petition IS thesame area. Mount Horeb Community Alertilage Board of Mt. Horek2002

foundto be insuicient or theproposed ordinance or resolution SVl App 8Q 252 Ws. 2d 713643 N.W2d 186 01-2217

H ifi i i i andamuss the appropriate action when a city council refuses either opttion
notin proper form, _the certificate shall glve_t_he particulars, statin (1) Mount Horeb Gommunity Alert Willage Board of M. Horet002 Wi App
the insuficiency or improper form. The petition may be amendegh, 252 wis. 2d 713643 N.W2d 186 01-2217

to correct any insticiency or the proposed ordinance or resolu A proposed ordinance, initiated by a group of citizens, to require a village to hold

i i ithi i v a binding referendum prior to the start of constructionany new village building
tion may be putin propdorm within 10 days foIIowmg the fak projectrequiring a capital expenditure of $1 million or more wasppropriate sub

ing of the original certificate andotification of the individual des ject of direct legislation. Mount Horeb Community AlertVillage Board of Mt.
ignatedunder sub(1). When the original or amended petition igioreb,2003 Wi 100263 Ws. 2d 544665 N.w2d 229 01-2217
foundto be suficient and theoriginal or amended ordinance or Section893.80 (1) (b), which requires the filing of a noticectafim before an

MO actionmay be commenced against a municipadiig not apply to an action for man
resolutionis in proper form, the clerk shall so state on the attachﬂﬁgnuseeking to compel a city council to comply with this section. Oak Creek Citi

certificateand forward it to the common council or villageard ggg"S\‘AVC\}igg lcgsr%rgi_ttzet_)eg\?/cny of Oak Creek2007 WI App 196304 Ws. 2d 702
immediately. . . . A “concise statement” under sub. (6), properly construed, means a brief statement
(4) Thecommon council or village boashall, without alter  of thte getnerapurpose of ttheI p{Op(:;niﬂ ordinanced lté_s not req'\t;lir?d thﬁ th?M l?Iallot
1 i H i ithi _ mustcontain every essential elem € proposea orainance. etropolitan-Mi
atlo.n’ either pass therdmanc.e or resp!utlon within 3(.) (_1ays fol waukeeAssociation of Commerce, Ine.City of Milwaukee 2011 WI App 45 332
lowing the date of the clerkfinal certificate, or submit it to the wis. 2d 459 798 N.w2d 287 09-1874

electorsat the next sprin@r general election, if the election is_ Whenan ordinance was never implemented because an injunction wasassued

; : 2 years passed before the injunction wasated, the 2—year time period excluded the
morethan 6 weekatfter the date of the counsilor boards action time between the issuance of an injunction and its vacation. In that circumstance,

onthe petition or the expiration of the 30—day period, whichevefumingthe parties to the position they were in as of the date on which the temporary
first occurs. If there are 6 weeks or less before the election, ithienctionis theonly reasonable construction of sub. (8). Metropolitan Milwaukee
ordinanceor resolution shall be voted on at the next election thefgs Siationof Commerce, Inc..\City of Milwaukee. 2011 W1 App 45 332 Ws. 2d

after. The council orboard by a three—fourths vote of the \Vox Populi: Wsconsing’ Direct Legislation Statute. Bach. ig¥Law May 2008.
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