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CHAPTER 857
POWERS AND DUTIES OF PERSONAL REPRESENTATIVES
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Cross-reference: See definitions in ct851 expense®f administration, taxes, chyas, claims allowed by the
o ) court,or such payment on claims as directed by the court; render
857.01 Ownership in personal representative; man -  accurateaccounts; make distribution and do any ottiéngs

agement and control. Upon his or her letters being issusd directedby the court or required by law

the court, the personal representative succeeds to the interest o(me) The surviving spouse and the personal representative
the decedent in all property of the decedent. The persepe#  may petition the court to approve an exchange of interests iR mari
sentativeor surviving spouse may petition the court for an ordey, property as provided in 66.31 (3) (b) 3

determining the classification of property under @6, and for History: 1975 c. 331421: 1987 . 3032005 a. 216

othe:requnable re“ef necessary for management and control of th@ross—reference: Ch.877 deals generally with actions by and against personal
marital property during the administration thie estate. The court representatives.

may make any decree under Gt&6, including a decree that the Cross—-reference: Section70.22deals with assessment of personal property taxes
be titled i d ith i | ificati o on property in decederstestates.
propertybe titled in accordance with its classification, to asSest ~ cross—reference: Section71.13 (2)requires the personal representative to file

personarepresentative or surviving spouse in managingcand  with the assessor of incomes such withholdingégerns (reports) for wages paid,
troIIing the marital property and the decedemroperty other salestax returns and incontex returns as are due from the decedent and his estate.

; i f : H As the holder of legaditle to the assets of the estate, the personal representative has
thanmarital prOpert)du”ng administration of the estate. Du”n%tandingto bring a constitutional challenge against the statute upon which the claim

administrationthemanagement and control rules undét@f.51  of the appellant is based. Estate of Pete@®hiis. 2d 535225 N.W2d 644(1975).
apply to the property of a decedent spouse which is subject t@hepersonal representatigeailure to inform the trial court that the high bidders
administratiorand to the property of the surviving SpOuWIh in asale of the testattw property had been occasional clients did not constitute a

i . L. breachof fiduciary duty when the sale was publicly advertised, conducted under
regardto property subject to the election of the surviving spousgalecbid, and aithorized as to procedure by Hibéhcourt and estate beneficiaries.
unders.861.02 the personal representative may manage and c@nltattﬁof Pt?llbrlck,GfB V\Ats.t 2tga713622dg rl\;;wztcti 573919(75)' the burden of the fed

; ; ; F ; n the absence of a statu eceders’written directions, the burden of thefe
trol the property while th.e property is .SUbJeCt to adm'”'S”aF'OQrm and state estate taxes attributable to probate and nonprobate assets falls on the
The personal representatisdall determine when, during admin residueof the estate. The rationale for the “residuary rule” has generally been that
istration, property shalbe distributed to satisfy an election undethedecedent intended property transferred outside probate to be free of the usual bur
s.861.02 densimposed on the probate estate. Estate of SheppSahleis2010 WI 32324
P OM R Wis. 2d 41, 782 N.W2d 85 09-1021
History: 1983 a. 1861985 a. 371987 a. 393.53; 1997 a. 188

A personal representative succeeds to the titleeoflecedent both as to real estat ; i :
and personal propertyn Matter of Estate of Omernik]12 Ws. 2d 285332 N.Ww2d 857.035 Disposition  of patient health care records. If

307(1983). thedecedent was a health care providsrdefined under $46.81
(1), whowas an independent practitioykre personal representa
857.015 Management and control of certain business tive shall comply with s146.819

property by holding spouse. A spouse who holds property History: 1991 a. 269
describedunder s766.70 (3) (a)(b) or (d) which is not alsdeld o )
by the other spouse may direct in a will or other signed wiitiag 857.04 Distribution ~ of marital and other expenses.
the marital property interest of the nonholding spouse in suéh) Exceptas provided in sul2), the personal representative
propertybe satisfied as provided undeB81.015 The holding Shallpay expenses of administration outtioé decederg’inter
spouseshall identify in a will or other signed writing tipeoperty ~€Stsin marital property and in property other than marital property
describedunder s766.70 (3) (a)(b) or (d) to which the directive ©Ona prorated basis according to the value of those interests.
applies. The signature of the holding spouse on a directlier (2) To the extent possible, the personal representative shall
thana will shallbe acknowledged, attested or witnessed undersly special expenses attributable to the management and control
706.07 The estate of the holding spouse may not exealitea of marital property from the marital property generating the
tive under this section. If at the death of a spouse the surviviegpensesand special expenses attributable to nrenagement
spoussds the holding spouse, the surviving spouse may executargcontrol of the decedestproperty other than maritatoperty
directive under this section if executed within 90 days after tifeom the other property generating the expenses.
decedenspouses death. History: 1983 a. 186

History: 1987 a. 3931997 a. 188 .

857.05 Allowances to personal representative for

857.03 Powers and duties of personal representative; ~ €xpenses and services. (1) ExPENsEs. The personal repre
in general. (1) The personal representative shall collesten ~ Sentativeshallbe allowed all necessary expenses in the care, man
tory and possess all the decedgmistate; collect all income andagementnd settlement of the estate.
rentfrom decedens estate; manage the estate and, when reason(2) Services. Subject to the approval of tkheurt the personal
able, maintain in force or purchase casualty and liability insurepresentativeshall be allowed for his dner services commis
ance;contest all claims except claims which the persomale  sionscomputed on the inventory value of the property for which
sentativebelieves are valid; pagnd dischage out of the estate all the personal representative is accountable less any mortgages or
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liensplus net principal gains in the estate proceedings at a rat@67.10 Failure to comply with certain statutes.  Failure

2% or a rate that the decedent and the personal representativef the personalepresentative to comply with €58.03 859.29

the persons who receive the majority interest in the estate and #h&62.11is prima facie evidence of neglect of duty

personarepresentative, agrée in writing; and such further sums History: 1971 c. 21s.126

in casef unusual dficulty or extraordinary services as the court

determinegeasonable. If a personal representative is derelict8h7.11 Ordering personal representative to appear,

duty, his or her compensation for services may be reduceda@sts. Whenevethe court issues an order directed to the gherif

denied. requiringthe personal representative to appear before it, all costs
(3) ATTORNEY FEESAND COMMISSIONS. If the personal repre incurredby the court in the proceeding may be gkrto the per

sentativeor any law firm with which the personal representativéonalrepresentative personally and may be deducted frofedse

is associated also serves as attorney for the decedstate, the Which the personal representative may receive for the personal

court may allow him or her either executercommissions, "€Presentative’services as personal representative.

(including sums for any extraordinary services adah in sup, ~ Mistory: 1993 a. 486

(2)) or attorney fees. The court may allow both exedsittom:

missions and attorney fees, and shall allow kifke will of the Every power exercisable by copersonal representatives may be
decedenauthorizes the payments to be made. Ay . y cop P : Yy
e exercisedby the survivors of them when one or more is dead or
History: 1977 c. 4491979 c. 10s.60 (4) 1991 a. 124 . L g
The personal representatigefailure to communicate with one of the heirs, inbYy thl_? others wheless than the number qu|9nat§d n th_e will are
violation of a court ordemwas an appropriate basis for reducing the personal repres@ppointedby the court or when an appointment is terminated by
tAative’lsgfgg)s. In Matter of Estate of Huehiigs Ws. 2d 33498 N.W2d 870(Ct.  grder of the court or by resignation accepted bycthetunless
pp. . s . . . - .
Sub.(3) allows an attorney to act as both personal represerdgaiivattorney for the power IS. given in the will and its terpsovide otherwise as
anestate but does not allow chiai at the usual attorneybilling rate for nonprofes  t0 the exercise of the power
sionalservices. Sherman Magness]195 Ws. 2d 225536 N.W2d 133(Ct. App.
1995),94-2089 .
A personal representatigedbligation under a bond to reimburse the suretycon857-15 When. personal representgtlve r?mOYed-
panys attorney fees incurred on the bond was an allowable expense of the perst@gigns. The judgemay accept the written resignation of any
representativeinderthis section. Estate of Byess vPetersor214 Ws. 2d 180571 i i i i
N.W.20432(Ct App., 1967)96-1455 gersor:jarepresentatlvg_. Whﬁ?péarsonal_ ret|§>|res_entatlvt¢)aI is ;déq
Sub. (1) did not authorize payment for attorreygervices when it was in the dicatedincompetent, disqualified, unsuitable, incapable of dis
estate’s'nteres} t(c)i let the interestelccij ﬂartieglitigatgdandissuit? and when,géze atornghargingthe personal representatis@luties, or is a nonresident
positionprevailed, no propertwould have been added to the estate. B gart, i i i
e R 5 SN TSRS R 20 B
estateand caused such appointment tdileel with the court, the
aﬁggrtshall remove the personal representative. When any per
sonalrepresentative hdsiled to perform any duty imposed by
law or by any lawful order of the court or has ceased to be-a resi
dentof the state, the court may remove the personal representa

costswere taxed was prosecuted or resisted without just causd§fi: YWhen grounds for removal appear to exist, the couitson

: . - - OWwn motion or on the petition any person interested shall order
the personal representatiggiart; and the court may determine, "fhe personal represen?ative to ap)pggar and show the per
renderingthe judgment, whether the costs shall be paid otlteof vetys

; alrepresentative should not be removed.
estateor by the personal representative. The court may aIIows(fg]iSwry: 1993 a. 4862005 a. 387

coststhe sum paid by a personal representat.ive on any bond A personal representatigeérroneous assessments of, laached in good faith,
undertakinggiven by the personal representative in the case. donotestablish any basis for removal. DiBenedettagkolski2003 Wi App 70
History: 1993 a. 486 261 Wis. 2d 723661 N.W2d 869 01-2189

A personal representatigedbligation under a bond to reimburse the surety-com

panys attorney fees incurred on the bond was an allowable expense of the persgegt 17 Validity of acts of personal representative prior
tativenderthi tion. Estate of Byess vPet 14 Ws. 2d 180571 . : -
N W.20432(Ct App. 1997)96-1256 o re ersorgl4 Ws. 2 180 to removal. The resignation, removal death of a personal rep

857.13 Powers of surviving personal representative.

857.07 Allowances to personal representative for
costs. When costs are allowed against a personal represent,
in any action or proceeding the same shallllmved the personal
representativein the personal representativeAdministration
accountunless it appears that the action or proceedimgnich the

resentativafter letters have been issued to the personal represen
857.09 Procedure which may be followed when per - tativedo not invalidate the personalpresentative’oficial acts
sonal representative fails to perform.  If a personal repre Performedprior to the resignation, death or removal.

sentativefails to perform an act or file a document within the time History: 1993 a. 486

requiredby statute or order of the coufte court upon its own . )

mgtion or %J/pon the petition of any person interesm?y order the 857:19 When will proved after letters issued. ~ When after
personalrepresentative for the estate and hisier attorney to lettersare issued to a personal representative by a court in the
showcause why the act has not been performed or the docun@?@m‘c a decedentyhether testate or intestate, a will of the dece
hasnot been filed and shall mail a copy of the order to the suretfi&1tis proved and allowed by the court, the powers of the personal
onthe bond of the personal representative. If cause is not shd@Rfesentativeease, and the court shall remove the personal rep
the court shall determinevho is at fault. If both are at fault, the'€Sentative.All acts ofthe personal representative before removal
courtmay dismiss both and then appoint a persekesentative 2r€as valid as if the will had not been allowed.

andappoint an attorney acceptablehe personal representative History: 1977 c. 449

to complete the administration of the estate. If onlypbesonal 5721 Appoi f |
representativés at fault, he oshe may be summarily dismissed > - ppointment of successor personal  represen -
andin that event theourt shall then appoint another personal reptive- When apersonal representative dies, is removed by the
resentativeo complete the administration and close the estate. cfu"Of reS|gdn$f ar?d the re5|?nat|0n is accepted b);]the cltbert,l
only the attorney isit fault, the court may dismiss the attorney angPUrtmay and i tl € persona r_eprctjes%nt&_ltl_ve was the sole or last
instructthe personal representative to employ another attorneysflfrv'\é'nﬁ personahre”preser_ltatlw ha mlnlstrat:on IS not com

the personal representative fails to empémpother attorney within Phete the C?urt sha ?ptpomlt another personal representative
30 days, the court shall appoint atiorney No other procedure 5is|ct)§r_so1r£3 ;e;:;gsen atisglace.

for substitution of attorney iquired in such cases. The proce v '

dureset forth in this section is not exclusive. 857.23 Rights and powers of successor personal rep -

History: 1977 c. 449 . .
Cross-reference: This procedure is mandatory whigxe personal representative resentative. A successor personal representative has all the

fails to comply with the requirements of §62.17and863.35 rightsand powers of his or her predecessor except that the succes
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sormay not exercise powers given in a will which by its terms afer any of the purposes authorized by £80, 181 or 183 and to
personato the personal representative therein designated.  subscribefor shares of the corporation or interests in the limited
History: 1993 a. 486 liability company and convey estate property to the corporation

. . . limited liability company in payment for the sharesimterests
857.25 Continuation of business. (1) GENERALLY. Upon g pscribed. y pany in pay

apropershowing, the court may by order authorize the personalyisiory: 1993 a. 12.

representativéo continue any business of the decedent, but the

ordermay not be contrary to thovisions of the decedestvil. 857.29 Personal representative may plat land. The
Theorder may bavith or without notice. If notice is not given tocourt may by order authoriztéhe personal representative to plat
all interested persons before the order is made, notice of the otdedwhich is a part of the estate, either alone or together with other
shallbe given within 5 days after the ordéfheorder may pre ownersof the realestate. The personal representative must com
vide: ply with the same statutes, ordinances and rules which apply to a

(a) For the conduct of the business solely by the personat reg&rsonwho is platting the persambwn land.
sentativeor jointly with one or more of the decedensurviving ~ History: 1993 a. 486

partnersor as a corporation or limited liability company to b%57.31 Immunity of personal representative. A personal

formedby the personal representative; , representativéncurs no liability to any person as a result of any
(b) As between the estate and ffegsonal representative, theof the following:

extentof theliability of the estate and the extent of the liability of (1) Giving notice to any potential claimant agaitie estate

the personal representative for obligations incufretthe continel ¢ hroceedings to administére estate are pending, the court in

ationof the business; . whichthe proceedings are pending and the deadline for filing a

~ (c) As between distributees, the extéatwhich liabilities  cjaim against the estate unde859.01or 859.48

incurredin conduct of the business dtebe chageable solely to 2) Not giving notice to any potential claimant against the

apart of the estate set aside for use in the business or to the eg{qlgqnat proceedings to administer the estate are pending, the

asawhole; and _ _ _ courtin which the proceedings are pending or the deadline for fil
(d) As to the period of time for which the business may be cqfg claims against the estate unsl&59.010r859.48 even if the

ducted and such other conditions, restrictions, regulationgersonarepresentative knewr inthe exercise of reasonable ili

requirementsnd authorizations as the court orders. genceshould have known, of the existence of the potential claim.
(2) RicHTs oF creDITORs. Nothing contained in thisection  (3) Not informing distributees of their potential liability for

affectsthe rightsof creditors against the estate or the personal ref)aimsnot barred because of the operation @59.02 (2) (b)
resentative. Expenses incurred in the operation of a businesshistory: 1989 a. 96
otherthan those incurred to wind up and dispose lbiisiness, are o .
not considered costs and expenseadministration for the pur 857.35 Notification of spouse. If a personal representative
pose of determining priority of payment unde8s9.25andare Who is not a surviving spousgecomes aware that any beneficiary
subordinate to all claims and allowances listed B59.25 otherthan the survivingpouse is designated to receive more than

History: 1993 a. 12 50% of the proceeds of any life insurance policydaferred

] employmentbenefit plan, the personal representative shall give

857.27 Personal representatives or trustees may form  the surviving spouse written information §afent to identify the
corporation or limited liability company . The courtmapy policy or plan and any beneficiatiiereof. A surviving spouse
order authorize the personal representatives or truste¢seof may recover life insurance proceeds and deferred employment
estateof a decedent or one or more of the personal representatiygfefitsunder s766.70 (6)
or trustees to @anize a corporation or limited liability company History: 1983 a. 1861985 a. 3%.187.
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