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CHAPTER 655
HEALTH CARE LIABILITY AND INJURED P ATIENTS AND FAMILIES COMPENSATION

SUBCHAPTERI 655.26 Reports on claims paid.
GENERAL PROVISIONS SUBCHAPTER IV
655.001 Definitions. INJURED RATIENTS AND FAMILIES
655.002 Applicability. ! COMPENSATION FUND
655.003 Exemptions for public employees and facilities and volunteers. 655.27 Injured patients and families compensation fund.
655.004 Rule-making aut_horlty 655.275 Injured patients and families compensation fund peer review council.
655.005 Health care provider employees. SUBCHAPTER VI
655.006 Remedy.
655.007 Patients’ claims. . MEDIATION SYSTEM
655.009 Actions against health care providers. 655.42  Establishment of mediation system.
655.01 Forms. 655.43 Mediation requirement.
655.013 Attorney fees. 655.44 Request for mediation prior to court action.
655.015 Future medical expenses. 655.445 Request for_medi_ation in_ conjunction with court action.
655.016 Claim by minor sibling for loss of society and companionship. 655.45 Reports to licensing bodies.
655.017 Limitation on noneconomic damages. 655.455 Notice to health care providers and fund.
655.019 Information needed to set fees. 655.465 Mediation panels; mediation period.
SUBCHAPTER Il 655.54 Filing fee.
INSURANCE PROVISIONS 655.58 Mediation procedure.
655.23 Limitations of liability; proof of financial responsibility 655.61  Funding.
655.24 Insurance policy forms. SUBCHAPTER VII
655.245 Insurance policy limitations. MEDIATION FUND
655.25 Availability and efectiveness for health care liability insurance. 655.68 Mediation fund.
Cross-reference: See definitions in s600.03and628.02 from an employee of health care provider acting within the scope
Cross-reference: See also cHns 17 Wis. adm. code. of his or her employment.
(10m) “Physician”means a medical or osteopathic physician
SUBCHAPTERI licensedunder ch448.
(11) “Principal place of practice” means any of the following:
GENERAL PROVISIONS (a) The state in which a health care provider furnishes health
careservices to more than 50% of hishar patients in a fiscal
year.

655.001 Definitions. In this chapter:

(1) “Board of governors® means the board created undergo(b) The state in which a health care provider derives more than

% of his or her income in a fiscal year from the practice of his

619.04(3). or her profession
(2) “Claimant” meansthe person filing a request for medi u o .
ationunder s655.440r 655.445 (12) “Representative”means the personal representative,

) Y . ___spouseparent, guardian, attorney or other legal agéatpatient.
(4) “Department” means the department of health services. (13) “Respondent’means the person allegéal have been

(6) “Fiscal year” means the period beginning on July 1 anghqjigentin a request for mediation filed under 655.44 or
endingon the following June 30. 655.445

(7) “Fund” means the injured patients and families compensa (14) “Self-insuranceplan” means a plan approved by the

tion fund“under $655.27 _ i commissioneto self-insure health care providers against medical
(7m) “Graduatemedical education program” means a-promapracticeclaims in accordance with this chapteh “self-

gram approved by the medical examining board that providgssyranceplan” may provide coverage to a single health care pro
postgraduatenedical education and training for a person wh@der or afiliated health care providers.

possessea diploma from a medical or osteopatbodiege or Who isiory: 1975 ¢. 3779, 1977 ¢. 265.75, 1977 c. 1311977 c. 203,106, Sup.
hasthe equivalent education and experience feoioreign medi  Ct. Order 88 Ws. 2d xiii (1979);1979 c. 124185 355, 1983 a. 18%.329 (5) 1985
cal school recognized by the Education Commission for Foreigg!3 1987 a 27182 204 403 1989 a. 1871991 a. 2171993 a. 4731952 27

. 126 (19)1999 a. 222001 a. 522003 a. 11; 2005 a. 3651; 2007 &. 20,9121
Medical Graduates. ©) (0 201 pp 272001 & 522003 2. 11,2005 2. 3651, 2007 &

(7t) “Health care practitioner” means a health carefes Medical malpractice panels: Theidbonsin approach. Kravat. 61 MLR 55.
sional,as defined in s180.1901 (1m)who is an employee of a Oc/? igg}ﬁmary of the new statutes governing medical malpractice. Sai¢fBR.
healthcare provider described in55.002 (1 e), (em), or : : " . . .

(f) and WhOphaS the authority to provide h(eezlt(lg)c(aZe(ser%/ices th ecent developments ini¥¢onsin medical malpractice lat974 WLR 893.

. f . S stingthe constitutionality of medical malpractice legislation: Thisdahsin
arenot in collaboration with a physician unde441.15 (2) (bpr  medicalmalpractice act of 1975. 1977 WLR 838. See also: State ex rel. Strykowski

underthe direction and supervision of a physician or nurse-an@silkie, 81 Ws. 2d 491261 N.w2d 434(1978).
thetist.

(8) “Health care provider” means a person to whom this ¢haf>>-002  Applicability. (1) MANDATORY = PARTICIPATION.
ter applies under €55.002 (1)pr a person who elects to be subjecEXceptas provided in $55.003 this chapter applies @il of the
to this chapter under §55.002 (2) following:

(9) “Nurse anesthetist” means a nurse licensed undet4h. () A physician or a nurse anesthetist for whom this state is a
orin a party state, as defined indg.1.50 (2) (j) who iscertified _prln(;lpalplace of practicand who practices his or her profession
asa nurse anesthetist by tAenerican association of nurse anesin this state more than 240 hours in a fiscal year
thetists. (b) A physician or a nursanesthetist for whom Michigan is

(10) “Patient” means an individual who received or shoul@ Principal place of practice, if all of the following apply:
havereceivedhealth care services from a health care provider or 1. The physician or nurse anesthetist is a resident of this state.
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2. The physician or nurse anesthetist practices his or her preieRiess toes 1o oo & ot rendering medcal care. A bad
fession in this State o,r in Michigan or a combination of both mo?ﬁtnh tort action may berosecuted against an HMO that has denied a requeét for cov
than240 hours in a fiscal year eragewithout a legal basis. McEvoy @roup Health Cooperativa]13 Wis. 2d 507

3. Thephysician or nurse anesthetist performs more procd O N-W-2d 397(1997),96-0908
duresin a Michigan hospital than in any other hospital. In this suBs5 003 Exemptions for public employees and facili -
division, “Michigan hospital” meana hospital located in Michi tjes and volunteers. Except as provided in 855.002 (1) ()

ganthat is an dfliate of a corporation ganized under the laws thjs chapter does not apply to a health care provider that is any of
of this state that maintains its principdiicé and a hospital in this the following:

state. o _ _ (1) A physician or a nurse anesthetist who is a state, county or
(c) A physician omurse anesthetist who is exempt under gaynicipal employee, or federal employee or contractor covered

655.003(1) or (3), but who practices his d¥er profession outside ynderthe federal tort claims act, as amended,&hd is acting

the scope of the exemption and who fulfills the requiremeniithin the scope of his or her employment or contractual duties.

underpat (a) in relation to that practice outside the scope of the: ) A tacijity that is exempt under §0.39 (3)or operated by

exemption. For a physiciawr a nurse anesthetist who is subje governmental agency

to this chapter under this paragraph, this chapter applies only pa(13) Exceptfor a physician or nurse anesthetist who meets the

glféms Sgﬁl‘ﬂ%;ustBgsp(;ggu(cleb:?g; Is outside the scopehef criteriaunder s146.89 (5) (a)a physician or a nurse anesthetist
P hi : ; f' hvsici who provides professional services under the conditions
i t(d) Q partrjerz Ip gomprlsteg 0 t%.ys'tc'?n? oihnursga anes”?fesqribedn 5.146.89 with respect to those professional services
IStsand oganized and operated In this state lor the prirpary §)rowdedby the physician or nurse anesthetist for witietor she
poseof providing the medical services of physicians or nursg coyered by s165.25and considered an agent of the department,

anesthetists. _ o asprovided in s165.25 (6) (b)
(e) A corporation ayanized and operated in this state for the History: 1989 a. 187206, 1991 a. 2142013 a. 241

primary purpose of providing the medical services of physicians ) . )
or nurse anesthetists. 655.004 Rule-making authority . The director of state

(em) Any organization or enterprise not specified under pa$ourts,department and commissioner may promulgate such rules

(d) or(e) that is oganized and operated in this state for the primal sdpeorrfgibziliztégjsngzaer tr‘heige(:izagé:o enable them to perform their
purposeof providing the medicaervices of physicians or NUISe ™ i " 175 ¢ 37sup. Ct. Orde8 Ws. 2d xiil (1979):1987 a. 27Stats. 1987

anesthetists. 5.655.004:1989 a. 185.28.
f) A cooperative health care associatiogamized undes. Cross-reference: See also ctDC 1, Wis. adm. code.
185.981that operates nonprofit health care plans in this state

Bhﬁ;(figgﬁtly provides services through salaried employeéts in sonlisted in s655.007having a claim or a derivative claim against
Y. o a health care provider or an employee of the health care provider
(9) An ambulatory sgery center that operates in this state.for gamages for bodily injury or death diveacts or omissions of
(h) A hospital, as defined in 50.33 (2) (ajpnd(c), that oper  the employee of the health care provider acting within the scope
atesin this state. of his or her employment argtoviding health care services, is
(i) An entity operated in this state that is diliafe of a hospi  subjectto this chapter
tal and that provides diagnosis or treatnfnor care farpatients (2) The fund shall provide coverage, under&&5.27 for
of the hospital. claims against the health care provider or the employee of the
() A nursing home, adefined in s50.01 (3) whose operations healthcare provider due to the acts or omissions okthployee
arecombined as a single entity with a hospital described in pagetingwithin the scope of hisr her employment and providing
(h), whether or not the nursing home operations are physicdii@althcare services. This subsection does not apply to any of the

a69515.005 Health care provider employees. (1) Any per

separatdrom the hospital operations. following: o _
(2) OpTIONAL PARTICIPATION. All Of the following may elect, (&) An employee of a health care provider if the employee is

in the manner designated by the commissioner by rule unde@ ghysician or a nurse anesthetisi©r health care practitioner

655.004 to be subject to this chapter: whois providing health care services that are not in collaboration

() A physician or nurse anesthetist for whom this state iS¥4th @ physician under 841.15 (2) (bpr under the direction and
principal place of practice but who practices his or her professiHPervisionof a physician or nurse anesthetist.
fewer than241 hours in a fiscal yedor a fiscal yearor a portion ~ (b) A service corporation ganized under s180.1903by

of a fiscal yearduring which he or she practices his or her profeBealthcare professionals, as defined undésg.1901 (1m)if the
sion. boardof governors determines that it is not the primary purpose

(b) Except as provided in sutL) (b), a physician or nurse of the service corporation to provide the medical services of phy

anesthetistor whom this state is not a principal place of practic€ICiansor nurse anesthetists. The boardyofernors may not
for a fiscal yearor a portion of a fiscal yeaduring which he or determineunderthis paragraph that it is not the primary purpose

shepractices his or her profession in this state. For a health cgf& Service corporation to provide the medical servicgigpst

providerwho elects to bsubject to this chapter under this paraC|ansor nurse anesthetists unless more than 50% of the sharehold

graph,this chapter applies only to claims arising out of practicdS of the service corporation are neither physicians nor nurse

thatis in this statend that is outside the scope of an exemptigh'esthetists. o
unders.655.003 (L)or (3). (2t) Subsectiorf2) does not déct the liability ofa health care

(c) A graduate medical education program that operates in tﬂgviderdescribed in $55.002 (1) (d)e), (em), or(f) for the acts

. : its employees.
state. For a graduatenedical education program that elects to b¥ History: 1985 a. 3401987 a. 27Stats. 1987 s. 655.006989 a. 1871991 a. 214
subjectto this chapter under this paragraph, this chapter appli@g3a. 4731995 a. 1672001 a. 522005 a. 36

only to claims arising out of practice that is in this state and thatlthough ml))t a healah care providc?eﬁatﬂ]se an lelirc]enseﬁ lst—yctjaar reﬁideg(tjlphy
i i i sicianwas a borrowed employee of the hospital where the resident allegedly per
1S QUtSIC_je the SCF’pe of an exemptlon. undess.003 (1)or (3) formednegligent acts, the relation of employer and employee existed between the

History: 1987 a. 271991 a. 2142005 a. 3651; 2009 a. 165 ) residentand hospital, and accordingthe resident was an employeeadfealth care

In an action governed by ch. 655, no claim may be brought by adult children fabviderwithin the meaning of ch. 65nd s. 893.55 (4). PhelpsRhysicians Insur
lossof society and companionshipa@fi adult parent; s. 895.04 is inapplicable to chanceCompany of isconsin,Inc. 2009 W1 74 319 Wis. 2d 1 768 N.W2d 615
655actions. Dziadosz Virneski,177 Ws. 2d 59501 N.W2d 828(Ct. App. 1993). 06-2599

In an action governed by ch. 655, no recovery may be had by a parent for the lo&hapter655 does not permit claims other than those listed in ss. 655.005 (1) and
of society and companionship of an adult chiltfells Estate vMt. Sinai Medical 655.007. Because ch. 655 exclusively governs all claims arising out of medical mal
Center,183 Wis. 2d 666515 N.W2d 705(1994). practiceagainst health care providers and their employees, and because the legisla

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/statutes/2013/655.003(1)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.003(3)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.002(1)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.003(1)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.003(3)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.002(1)(d)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.002(1)(e)
http://docs.legis.wisconsin.gov/document/statutes/2013/185.981
http://docs.legis.wisconsin.gov/document/statutes/2013/50.33(2)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/50.33(2)(c)
http://docs.legis.wisconsin.gov/document/statutes/2013/50.01(3)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.002(1)(h)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.004
http://docs.legis.wisconsin.gov/document/statutes/2013/655.002(1)(b)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.003(1)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.003(3)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.003(1)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.003(3)
http://docs.legis.wisconsin.gov/document/acts/1987/27
http://docs.legis.wisconsin.gov/document/acts/1991/214
http://docs.legis.wisconsin.gov/document/acts/2005/36
http://docs.legis.wisconsin.gov/document/acts/2005/51
http://docs.legis.wisconsin.gov/document/acts/2009/165
http://docs.legis.wisconsin.gov/document/courts/177%20Wis.%202d%2059
http://docs.legis.wisconsin.gov/document/courts/501%20N.W.2d%20828
http://docs.legis.wisconsin.gov/document/courts/183%20Wis.%202d%20666
http://docs.legis.wisconsin.gov/document/courts/515%20N.W.2d%20705
http://docs.legis.wisconsin.gov/document/courts/213%20Wis.%202d%20507
http://docs.legis.wisconsin.gov/document/courts/570%20N.W.2d%20397
http://docs.legis.wisconsin.gov/document/wisupremecourt/96-0908
http://docs.legis.wisconsin.gov/document/statutes/2013/655.002(1)(c)
http://docs.legis.wisconsin.gov/document/statutes/2013/50.39(3)
http://docs.legis.wisconsin.gov/document/statutes/2013/146.89(5)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/146.89
http://docs.legis.wisconsin.gov/document/statutes/2013/165.25
http://docs.legis.wisconsin.gov/document/statutes/2013/165.25(6)(b)
http://docs.legis.wisconsin.gov/document/acts/1989/187
http://docs.legis.wisconsin.gov/document/acts/1989/206
http://docs.legis.wisconsin.gov/document/acts/1991/214
http://docs.legis.wisconsin.gov/document/acts/2013/241
http://docs.legis.wisconsin.gov/document/statutes/2013/ch.%20227
http://docs.legis.wisconsin.gov/document/acts/1975/37
http://docs.legis.wisconsin.gov/document/acts/1987/27
http://docs.legis.wisconsin.gov/document/acts/1989/187
http://docs.legis.wisconsin.gov/document/acts/1989/187,%20s.%2028
http://docs.legis.wisconsin.gov/document/administrativecode/ch.%20DC%201
http://docs.legis.wisconsin.gov/document/statutes/2013/655.007
http://docs.legis.wisconsin.gov/document/statutes/2013/655.27
http://docs.legis.wisconsin.gov/document/statutes/2013/441.15(2)(b)
http://docs.legis.wisconsin.gov/document/statutes/2013/180.1903
http://docs.legis.wisconsin.gov/document/statutes/2013/180.1901(1m)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.005(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.002(1)(d)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.002(1)(e)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.002(1)(em)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.002(1)(f)
http://docs.legis.wisconsin.gov/document/acts/1985/340
http://docs.legis.wisconsin.gov/document/acts/1987/27
http://docs.legis.wisconsin.gov/document/acts/1989/187
http://docs.legis.wisconsin.gov/document/acts/1991/214
http://docs.legis.wisconsin.gov/document/acts/1993/473
http://docs.legis.wisconsin.gov/document/acts/1995/167
http://docs.legis.wisconsin.gov/document/acts/2001/52
http://docs.legis.wisconsin.gov/document/acts/2005/36
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%2074
http://docs.legis.wisconsin.gov/document/courts/319%20Wis.%202d%201
http://docs.legis.wisconsin.gov/document/courts/768%20N.W.2d%20615
http://docs.legis.wisconsin.gov/document/wisupremecourt/06-2599

3 Updated 13-14Wis. Stats. Database HEALTH CARE LIABILITY AND COMPENSA TION 655.015

turedid not include bystander claims in s. 655.005 (1) or 655.007, negligent infliction (3) VENUE. Venue in a courdction under this chapter is in the
of emotional distress claims arising out of medical malpractice are not action ; ¢ : : : :
underWisconsin law Phelps vPhysicians Insurance Company ois@énsin, Inc. aelsuntyWhere, the claimant res,",des,lf the claimant is a r§5|dent of
2009WI 74, 319 Wis. 2d 1 768 N.W2d 615 06-2599 thIS_ state, or in a county specn_‘|ed inB81.50 (2)@)or (c) if the
claimantis not a resident of this state.

655.006 Remedy. (1) (a) On and after July 24, 1975, every History: 1975 c. 37198 199, 1983 a. 2531985 a. 340

i i i qae Discretionarychanges of venue under s. 801.52 are applicable to actions under ch.
p_atlent,every patlens_ representatlve and every health 655, Hoffman v Memorial Hospital of lowa Count§96 Ws. 2d 505538 N.Ww2d
vider shall be conclusively presumed to have accepted to be bobpigict. App. 1995)94-2490

by this chapter
(b) Except as otherwise specifically provided in this chapt&55.01 Forms. The director obtate courts shall prepare and

this subsection also applies to minors. causeto be printed, and upon request furnish free ofgehasuch

(2) This chapter does not apply to injuries or deatburring, formsand materials as the director deems necessary to facilitate
or services rendered, prior to July 24, 1975. or promote the ditient administration of this chapter

History: 1975 c. 371987 a. 27Stats. 1987 s. 655.006. 28HISt0I'yZ 1975 c. 37199 Sup. Ct. Order88 Wis. 2d xiii (1979);1989 a. 185.

655.007 Patients’ claims. On and after July 24, 1975, anYege 013 Attorney fees. (L) With respect to any act of mal
patient or the patieng representative having a claim or an

spouseparent, minor sibling or child of the patient having a deri racticeatfter July 24, 1975, for which a contingency fee arrange

. X . S . menthas been entered into before June 14, 198G dimpensa
ative claim for injury or death on account of malpractice is subjeﬁ n determined on a contingency basis and payablalito
to this chapter

History: 1075 ¢, 37100 1083 a. 2531007 a, 89 attorneysacting for one or more plainff or claimants is subject

This chapter was inapplicable to a 3rd—party claim based on contract in whichtrQothe following unles_s a n.eW contingency fe_e arrangement is
bodily injury wasalleged. Northwest General Hospital Yee,115 Ws. 2d 59339  enterednto that complies with subglm) and(1t):
N.W.2d 583 (1983). (@) The determination shall noeflect amounts previously

In this section “child” refers to a minor child. An adult child carasstert a claim . . .
basedon medical malpractice committed against the adult ehildfent.Ziulkowski paidfor medical expenses by the health care provider or the pro

v. Nierengarten210 Ws. 2d 98565 N.W2d 164(Ct. App. 1997)95-1708 vider’sinsurer
Section893.55 (4) (f) makes tHamits on damages applicable to medical malprac ; :

tice death cases, but does not incorporate classification of wrongfuldamtfants (b) The deter.mlnatlon shall not reflect payments for future

entitledto bring such actions, which is controlled by this sectionsuss, adult chil medicalexpense in excess of $25,000.

drendo not have standing bring such an action. The exclusion of adult children i R ;
doesnot violate equal protection. CzapinskBt. FrancidHospital, Inc2000 WI 8Q (lm) Exceptas prowded in sul(lt), with respect to any act

236Wis. 2d 316613 N.W2d 12Q 98-2437 of malpractice for which a contingency fee arrangement is entered
A motherwho sufers the stillbirth of her infant as a result of medical malpracticento on and after June 14, 1986, in addittorcompensation for

hasa personal injury clairmvolving negligent infliction of emotional distress, which d i i
includes the distress arisifigm the injuries and stillbirth of her daughtier addition thereasonable costs of prosecution of the claim, the compensation

to her derivative claim for wrongful death of the infant. That the sources of the moffEt€rminedon a contingency basis and payable to all attorneys

er’s emotional injuries cannot be segregated does not mean that there is a single gi@tingfor one or more plainfi§ or claimants is subject to the-fol

of medical malpractice subject to the single cap for nonecondaniages. Pierce lowing limitations:

v. Physicians Insurance C2005 WI 14278 Wis. 2d82 692 N.W2d 55801-2710 : i . .
Underss. 895.01 (1) (0) and 895.04 (2), a wrongledth claim does notsurvive (&) Except as provided in pagb), 33 1/3%of the first

the death of the claimant. In a non-medical malpractice wrongful deathucetes, $1,000,000recovered

5.895.04 (2) a new cause of action is available to the next claimant in the statutory ' . ’ § .

hierarchy. In a medical malpractice wrongful death case, eligible claimants under s. (b) Twenty—five percent of the first $1,000,000 recovered if

655.007are not subject to a statutory hierarchy likaimants under s. 895.04 (2). liability is stipulated withirl80 days after the date of filing of the

However,in a medical malpractice wrongful death case, adult children of the . . . -
deceasedre not listed as eligibldaimants and are not eligible because of the exclﬂfm‘:]maI complalnt and not later than 60 days before the first day

sivity of s. 655.007, as interpreted@zapinski. Lornson v Siddiqui,2007 wi 92  Of trial.

302Wis. 2d 519735 N.W2d 55 05-2315 ;
The plaintiff’s claim that théaospital stdffailed to adequately search his wife upon (c) Twenty percent of any amount éxcess of $1,000,000

herreturn to an inpatient psychiatric unit when she carried in a gun and ammunit@tovered.

sheused to kill herself alleged negligence in the performance of custodiahoare, f imi
medicalmalpractice governed by ch. 655. While the decision to place the patient on (1) A courtmay approve attorney fees in excess of the limita

the unit involved medical decisions made in the course of rendering professioH@NS under sub(1m) upon a showingf exceptional circum
medicalcare, the search itself was a matter of custodial care. THe sdrclwas — stancesincluding an appeal.

notthe result of special ordensr did it involve the exercise of professional medical 2 hall 6é h li . | .
judgment. Snyder vWaukesha Memorial Hospital, In2009 WI App 86320 Wis. 2 An attorney shall ¢ér to chageany client in a malpractice
2d 259 768 N.w2d 271 08-1611 proceedingor action on a per diewr per hour basis. Any such

A tortfeasots insurets subrogation claim against the injured partioctor asseit  3greemenshall bemade at the time of the employment of the
ing that the doctor rendered unnecessary medical treatment for which the insureré\%s

responsibleamounts to aaction for medical malpractice, which is governed by ch€ o_rney. An a‘gto_rne_ys fee on a petiem or per hour basis is not
655. Neither the tortfeasor nor the insurer are patients or patiepitesentatives Subjectto the limitations under sufil) or (1m).

underthis section and thus do not have standing to bring a malpractice claim. Theyistory: 1975 c. 37199 1985 a. 340

application of ch. 655 to bar the insusesubrogation claindoesnot violate equal

protection guarantees. KonkelAcuity, 2009 WIApp 132 321 Wis. 2d 306775 . i
N.W.2d 258 08-2156 655.015 Future medical expenses. If a settlement or judg

fCha(ljpterGSS a;f)plies onlly todneglligent ?Tflddicalhacts or deciféons maéiehin l;he cgtmsentunder this chapter resulting from an act or omission that
of endering rofesiona medicl car Mo ohenti woulloxceed e boundipecurredon or after May 25, 1995, provides for future medical
medicaldegree. Plainfifs claims arose from the discriminatory provision of medicaEXPense payments in excexs$100,000, that portion of future
care. Chapter 655 d(_)es not ap_ply when the provider engages in discriminatory gptedical expense payments in excess of an amount equa| to
onthe basis of a patiesttlisability Rose vCahee727 F Supp. 2d 72§2010). $100,000plus an amount sfiient to pay the costs of collection
attributableto the future medical expense paymeimnsjuding
X X attorneyfees reduced to present value, shall be ipicthe fund.
actionto recover damages on account of malpractice sbaibly 1,6 commissioner shall develop loyle a system for managing
with the following: o _ _anddisbursing those moneys through payments for thggen

(1) CompLAINT. The complaint in such action shall not specifges which shall include a provision for the creation of a separate
theamount of money to which the plaifisupposes to be entitled. accountingfor each claimans' payments and for creditireach

(2) MEDICAL EXPENSEPAYMENTS. The court or jurywhichever claimant’s account with a proportionate share of any interest
is applicable, shall determintae amounts of medical expenseearnedby the fund, based on that accosipiroportionate sharf
paymentspreviously incurred and for future medical expenstne fund. The commissioner shall promulgate a rule specifying
payments. the criteria that shall be used to determine the medical expenses

655.009 Actions against health care providers. An

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/courts/2009%20WI%2074
http://docs.legis.wisconsin.gov/document/courts/319%20Wis.%202d%201
http://docs.legis.wisconsin.gov/document/courts/768%20N.W.2d%20615
http://docs.legis.wisconsin.gov/document/wisupremecourt/06-2599
http://docs.legis.wisconsin.gov/document/acts/1975/37
http://docs.legis.wisconsin.gov/document/acts/1987/27
http://docs.legis.wisconsin.gov/document/acts/1975/37
http://docs.legis.wisconsin.gov/document/acts/1975/199
http://docs.legis.wisconsin.gov/document/acts/1983/253
http://docs.legis.wisconsin.gov/document/acts/1997/89
http://docs.legis.wisconsin.gov/document/courts/115%20Wis.%202d%2059
http://docs.legis.wisconsin.gov/document/courts/339%20N.W.2d%20583
http://docs.legis.wisconsin.gov/document/courts/339%20N.W.2d%20583
http://docs.legis.wisconsin.gov/document/courts/210%20Wis.%202d%2098
http://docs.legis.wisconsin.gov/document/courts/565%20N.W.2d%20164
http://docs.legis.wisconsin.gov/document/wicourtofappeals/95-1708
http://docs.legis.wisconsin.gov/document/courts/2000%20WI%2080
http://docs.legis.wisconsin.gov/document/courts/236%20Wis.%202d%20316
http://docs.legis.wisconsin.gov/document/courts/613%20N.W.2d%20120
http://docs.legis.wisconsin.gov/document/wisupremecourt/98-2437
http://docs.legis.wisconsin.gov/document/courts/2005%20WI%2014
http://docs.legis.wisconsin.gov/document/courts/278%20Wis.%202d%2082
http://docs.legis.wisconsin.gov/document/courts/692%20N.W.2d%20558
http://docs.legis.wisconsin.gov/document/wisupremecourt/01-2710
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%2092
http://docs.legis.wisconsin.gov/document/courts/302%20Wis.%202d%20519
http://docs.legis.wisconsin.gov/document/courts/735%20N.W.2d%2055
http://docs.legis.wisconsin.gov/document/wisupremecourt/05-2315
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%20App%2086
http://docs.legis.wisconsin.gov/document/courts/320%20Wis.%202d%20259
http://docs.legis.wisconsin.gov/document/courts/320%20Wis.%202d%20259
http://docs.legis.wisconsin.gov/document/courts/768%20N.W.2d%20271
http://docs.legis.wisconsin.gov/document/wicourtofappeals/08-1611
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%20App%20132
http://docs.legis.wisconsin.gov/document/courts/321%20Wis.%202d%20306
http://docs.legis.wisconsin.gov/document/courts/775%20N.W.2d%20258
http://docs.legis.wisconsin.gov/document/courts/775%20N.W.2d%20258
http://docs.legis.wisconsin.gov/document/wicourtofappeals/08-2156
http://docs.legis.wisconsin.gov/document/courts/727%20F.%20Supp.%202d%20728
http://docs.legis.wisconsin.gov/document/statutes/2013/801.50(2)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/801.50(2)(c)
http://docs.legis.wisconsin.gov/document/acts/1975/37
http://docs.legis.wisconsin.gov/document/acts/1975/198
http://docs.legis.wisconsin.gov/document/acts/1975/199
http://docs.legis.wisconsin.gov/document/acts/1983/253
http://docs.legis.wisconsin.gov/document/acts/1985/340
http://docs.legis.wisconsin.gov/document/courts/196%20Wis.%202d%20505
http://docs.legis.wisconsin.gov/document/courts/538%20N.W.2d%20627
http://docs.legis.wisconsin.gov/document/courts/538%20N.W.2d%20627
http://docs.legis.wisconsin.gov/document/wicourtofappeals/94-2490
http://docs.legis.wisconsin.gov/document/acts/1975/37
http://docs.legis.wisconsin.gov/document/acts/1975/199
http://docs.legis.wisconsin.gov/document/acts/1989/187
http://docs.legis.wisconsin.gov/document/acts/1989/187,%20s.%2028
http://docs.legis.wisconsin.gov/document/statutes/2013/655.013(1m)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.013(1t)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.013(1t)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.013(1m)(b)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.013(1m)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.013(1)
http://docs.legis.wisconsin.gov/document/statutes/2013/655.013(1m)
http://docs.legis.wisconsin.gov/document/acts/1975/37
http://docs.legis.wisconsin.gov/document/acts/1975/199
http://docs.legis.wisconsin.gov/document/acts/1985/340

655.015 HEALTH CARE LIABILITY AND COMPENSA TION Updated 13-14Wis. Stats. Database 4

relatedto the settlement or judgment, taking into consideratiancefor each additional health care provider covered by the self-
developmentsn the provision of health care. The payments shatisuredplan.

bemade under the system until either the account is exhausted ofd) If a cash or surety bond furnishiegla health care provider
the patient dies. for the purpose of insuring and keeping insutteel health care

a 5'5?01%5127%& 871977 ¢. 291979 c. 34154, 1983 a. 1581985a. 3401991 hroyider's liability was approved by the commissioner before

Cross-reference: See also sns 17.26 Wis. adm. code. April 25, 1990, paxa) does not apply to the health care provider
while the cash or surety bomeémainsn effect. A cash or surety
655.016 Claim by minor sibling for loss of society and bond remains in &ct unless the commissionet the request of

companionship.  Subject to $655.017 a sibling of a person the health care provider or the surespproves its cancellation.
who dies as a result of malpractice has a cause of action fer dam(4) (a) A cash or surety bond under si®) (d) shall be in
agesfor loss of society and companionship if the sibling was@mountsof at least $200,000 for each occurrence and $600,000
minor at the time of the deceased siblsgleath. This section for all occurrences in any one policy year for occurrences before
doesnot afect any other claim available under this chapter  july 1, 1987$300,000 for eachccurrence and $900,000 for all

History: 1997 a. 89 occurrencesn any one policy year for occurrences on or after
July 1, 1987,and before July 1, 1988, and $400,000 for each
occurrenceand $1,000,000 for all occurrences in any one policy
y¥ar for occurrences on or after July 1, 1988.

(b) 1. Except as provided in pgc), beforeJuly 1, 1997,

655.017 Limitation on noneconomic damages. The

amountof noneconomic damages recoverable by a claimant

plaintiff under this chapter for acts or omissions.dfealth care

]Por? \allg(sergrtgr?g%tic?r:s? S}'Zﬂ%nmoégt;éseo&?ﬁ;gﬂll(g’ré%?gh%g? health care!iability insurance may have provid.ed.t'aither oecur

ing within the scope of his or her employment and providin{?”ceor claims—made coverage. The limits of liability shall have
r

healthcare services, for acts omissions occurring on or after °€€nas follows:

April 6, 2006, is subject to the limits undeB83.55 (4) (djand a. For occurrence coverage, at least $200,000 for eachoccur
®. renceand $600,000 for all occurrences in any one policy year for
History: 1985 a. 3401995 a. 102005 a. 183 occurrencedefore July 1, 1987, $300,086r each occurrence

A motherwho sufers the stillbirth of her infant as a result of medical malpracticgnd $900,000 for all occurrences in any one pojiegr for occur
hasa personal injury clainmvolving negligent infliction of emotional distress, which '
includes the distress arisifigm the injuries and stillbirth of her daughter addition renceson or after JUIy 1, 1987, and before JUly 1, 1988, and

to her derivative claim for wrongful death of the infant. That the sources of the mo$400,000for each occurrence and $1,000,000 for all occurrences

er'semotional injuries cannot be segregated does not mean that there is a single ¢lai i
of medical malpractice subject to the single cap for nonecondeniages. Pierce W@ny one po“Cy year for occurrences on or altdy 1, 1988,

v. Physicians Insurance C2005 WI 14278 Wis. 2d82, 692 N.w2d 55801-2710  andbefore July 1, 1997.

Tort Reform: Its Not About \ictims . . . Its About Lawyers. ScoptuiMs. Law b. For claims—made coverage at least $200 000 for each
Junel995. . . ! !

Non-Economic-Damagiward Caps in iconsin: Why Ferdon s (Almosty ~ Claim arising from an occurrence before July 1, 1987, regardless
Rightand the Law Is \Wong. Stutz. 2009 WLR 105. of when the claim is made, and $600,000 for all clamany one

reportingyear for claims made before July 1, 1987, $300f600

655.019 Information needed to set fees. The department eachclaim arising from an occurrence on or after July 1, 1987,
shallprovide the director of state courts, tmmmissioner and the andbefore July 1, 1988, regardlasfsvhen the claim is made, and
boardof governors with information on hospitagd capacity and $900,000for all claims in any one reporting year for claims made
occupancyrates as needed to set feemler s.655.27 (3)or onor after July 1, 1987, and before July 1, 1988, and $406000
655.61 eachclaim arising from an occurrence on or after July 1, 1988,

History: 1985 a. 3401989 a. 18%.28, 1991 a. 214 andbefore July 1, 1997, regardlesfsvhen the claim is made, and
$1,000,000for all claims in any one reporting year for claims
madeon or after July 1, 1988, and before July 1, 1997.

SUBCHAPTERIII 2. Except as provided in pdc), on and after July 1, 1997,
healthcare liability insurance may provide either occurrence or
INSURANCE PROVISIONS claims—madeoverage.The limits of liability shall be as follows:
o . ) ) a. For occurrence coverage, at least $1,000,000 for each
655.23 Limitations of liability; proof of financial occurrenceand $3,000,000 for all occurrences in any one policy

responsibility.  (3) (a) Except as provided in pad), every year for occurrences on or after July 1, 1997.
healthcare provider either shall insure and keep insured the health b. For claims—made coverage, at lef$000,000 for each

careproviders liability by a policy of health care liabilitpsur : i

anceissued by an insurer authorized to do business in this staté?&g%%ggf;?;} ilr;ai(r)r?sc l:rr]ri‘r:]ce o?lne orre agsirn‘]u'ye ;Lr floigélai?r?s

shall qualify as a self-insurerQualification as a self-insurer is ,deo,n or after Julv 1. 1997 y P 9y

subjectto conditions established by the commissioner and is valltft yL A )

only when approved by the commissianeFhe commissioner  (€) 1. Except as provided in sulid, self-insurance shatie

may establish conditions that permit a self-insurer to self-insufeamounts of at least $200,000 for each occurrence and $600,000

for claims that aregainst employees who are health care practpr all occurrences in any one policy year for occurrences before

tionersand that are not covered by the funh approved self- July 1, 1987:5300,000 for eachccurrence and $900,000 for all

insuranceplan may provide coverage for alfitidted health care occurrencesn any one policy year for occurrences on or after

providersunder a Contro”ing |ega| ent]ty JuIy 1, 1987 and before July 1, 1988, $400,000 for eachur

Cross—reference: See also dns 17.50 Wis. adm. code. renceand $1,000,000 for all occurrences in any one policy year

(b) Eachinsurance company issuing health care liability insufor occurrences on or after July 1, 1988, and before July 1, 1997,

ance that meets the requirements of &4ifto any health care pro and$1,000,000 for each occurrence and $3,000,000 for all-occur

vider shall, at the times prescribed by the commissjditewith ~ rencesin any one policy yeafor occurrences on or after

the commissioner in a form prescribed by the commissioner-a céuly 1, 1997.

tificate of insurance on behalf of the heattare provider upon 2. Notwithstanding subd.., in the discretiomf a self-insured

original issuance and each renewal. healthcare providerself-insurance may be in an amount that is
(c) Each self-insured health care provider furnishing coveragssthan $1,000,000 butot less than $600,000 for each oecur

that meets the requirements of si).shall, at the times and in therence on or after July 1, 1997, and before July 1, 1999, and less

form prescribed by the commissionéle with thecommissioner than$1,000,000 but not less than $800,000 for each occurrence on

a certificate of self-insurance and a separate certificate of-insar after July 1, 1999, and before July 1, 2001.
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(d) The commissioner may promulgate such rakthe com (2) Every policy issued under this chapter shall be deemed
missionerconsiders necessary for the applicatidithe liability ~ conclusivelyto provide all of the following:
limits under par(b) to reporting years following termination of (a) That the insurer agrees to pay in full all of the following:
claims—-made&overage, including rules that provide for the use of 1. Attorney fees and other costs incurred in the settleorent

actuarialequivalents. defenseof any claims

(5) While health care liability insurance, self-insurance or a 2. Any settlement, arbitration award or judgment imposed
cashor surety bond under sy) (d)remains in force, the health 5, »ingiihe insured under this chapter up to the limits expressed in
careprovider the health care providerestate and those conducts“see 534y or the maximum liability limit for which the health
ing the healthcare providés business, including the health Car%areprovider is insured, whichever is greater

rovider’shealth care liability insurance carriare liable formal . . .
b v ' 3. Any portion or all of the interest, as determined by the

racticefor no more than the limits expressed in .or the A
P P ot boardof governors, on an amount recovered againsinseed

maximum liability limit for which the healthcare provider is . X . S
insured,whicheveris higher if the health care provider has mef(i{‘)dgrltz'8:?%%&%{?8’?{;? the insured is liable und&0s.01

the requirements of this chapter e ) )
(5m) Thelimits set forth in sub(4) shall apply to any joint (b) That any termination of the policy by cancellation or nonre

liability of a physician or nurse anesthetist and his or her cerpd?§Walis not efective as tatients claiming against those covered

tion, partnership, or other ganization or enterprise under s by the policy unless the insured has been notified as provided in

655.002(1) (d), (e), or (em) sub.(3) and s631.36 except that an insurer may cancel a health
(6) Any person whuviolates this section or 855.27 (3) (aJs careproviders policy under s631.36 (2)if the health care pro

subjectto $.601.64 For purposes of §01.64 (3) (c)each week videris no longer licensed to practice medicine or nursing.

of delay in compliance with this section 0655.27 (3) (agonsti (3) A notice of cancellation or nonrenewtt is required
tutesa new violation. undersub.(2) (b)issued to a health care provider who rsagural

personmust inform the health care provider that his or her license

(7) Eachhealth care provideshall comply with this section to practice medicine or nursing may be suspended or not renewed
andwith s.655.27 (3)a) before exercising any rights or privileges

conferredby his or heihealth care providés license. The com I the health care provider has insurance or insiifient insur
missionershall notify the board that issued the license of a heaftiC®: The insurer shall retain a copy of each notice |ssugq under
careprovider that has not complied with this sectmnwith s. sub.(2) (b) for not less than 10 years from the date of mailing or

655.27(3) () The board that issueke license may suspend, OIdeliveryof the notice and shall furnish a copy to the commissioner
refuseto issue or to renew the license of any health care provid*@ronreque,s‘t' o .
violating this section or $55.27 (3) (a) (4) Theinsurer shall, upon termination ofpalicy of health

(8) No health care provider who retires or ceases Operati(&'ﬂreliability insurance issued under this chapter by cancellation

after July 24, 1975, shall be eligible for the protection provide8rH?§3r?qg\7"éacl‘ 3%3;37’ Cthfafl%g;n;'zigggaogégggfgmz'?ﬁgggé
underthis chapter unless proof of financial responsibilitydir o v ’ ‘ ' T T '
claims arising out of acts @halpractice occurring after July 24, Cross-reference: See also $ns 17.35Wis. adm. code.

1975,is provided to the commissioniarthe form prescribed by Basedon sub. (2) (a) 3. and applicalaldministrative rules, the Fursddbligation
the commissioner to cover the amount of the judgment in excess of the policy or statutory limit is not

. triggered until the primary insurés policy limits and supplemental payments,
History: 1975 c. 3779,199 1977 c. 1311983 a. 1581985 a. 3401989 a. 56  includinginterest, have been exhausted. JandPhysicians Insurance Company of

$.259 1989 a. 18%s.1410 19, 29, 1989 a. 3321991a. 2141993 a. 4731997 a.  Wisconsin,2010 WI App 136330 Wis. 2d 50 792 N.W2d 558 08-1972

11; 2005 a. 362013 a. 20 Affirmed on other grounds2012 WI 39340 Ws. 2d 31813 N.W2d 62708-1972
An insurer is liable under sub. (5) up to its policy limits. Patients Fugt Paul

Ins. Co.116 Wis. 2d 537342 N.W2d 693(1984). . . .
Thata self-insurance plan could have or should have been approweteigant. 655.245 Insurance policy limitations. (1) No policy of

Undersub. (3) (a) the plan must actually be approved for a proiodes qualified healthcare liability insurance may permit a health garevider

asa self-insurer Patients Compensation FundSt. Mary’s Hospital 209 Ws. 2d  to reject any settlement agreed ugmtween the claimant and the
17,561 N.W2d 797(Ct. App. 1997)95-3294 insurer

Any liability of a person who is not laealth care provider under ch. 655, while '
doing a providefs business, together with the liability of the health gaowider (2) A policy of health care liability insurance may permit the
itself, is limited to the amount of primary coverage mandated by sub. (4). Since ; ;
Fundis obligated to pay any amounts above this limit, the Fund does not have ure_rto make payments for medical expenses prl_or t_mlatqr
rogationrights against a non—provider his or her insurerPatients Compensation minationof fault. Such payments are not an admission of fault.
FUSdV- Lut?e[ﬁtnhHOSﬂtaQ%WS- Zid SE%E;BS N-WZg 35(}999),9%-}344 oth Suchpayments may be deducted from any judgmeatlaitration

ursuanto Lutheran Hospital, any liability for a nurses negligence belongs to the ; ;

responsibléhealth care provider and its insurdthe provideis insurer may not seek awarfj’ b_Ut Sha” not be_repald regard_less Of_ the Ju_dgment or award.
contributionfrom the nurse, and thus it may see it from the employer who pro Nothingin this subsection shall restrict the instgeight of corm
videdthe nurse services to the provider through afstgfagreementr the employ  parativecontribution or indemnity in accordance with the laws of
er'sinsurer Rogers vSaunders2008 WI App 53309 Wis. 2d 238750 N.W2d 477 this stat
07-0306 IS state.

This section is not preempted by federal la@phthalmicMutual Insurance Co. History: 1975 c. 37
V. Muisser 143 F3d 1062(1998).

) ] 655.25 Availability and effectiveness for health care

655.24 Insurance policy forms. (1) No insurer may enter jiapility insurance. No policyof health care liability insurance
into or issue any policy of health care liability insurance until itgritten under the provisions of 619.04may be canceled or non
policy form has been submitted to and approved by the commjignewedexcept for nonpayment of premiums unless the health
sionerunder s631.20 (1) (a) The filing of a policy form byany  care provider's license is revoked by the appropriate licensing
insurerwith the commissioner fapproval shall constitute, on thepoard. A health care provider whosieense is revoked shall be

partof the insurera conclusive and unqualified acceptance of llermittedto buy out in cases of a claims—made policy
provisionsof this chapterand an agreement by it to be bound nistory: 1975 ¢ 371995 a. 85

herebyas to any policy issued by it to any health care provider

(Am) Notwithstandingsub. (1), the issuance of policy of 655.26 Reports on claims paid. (1) In addition to any
healthcare liability insurance by an insurer to a health care prioformationrequired by the commissioner unde@1.42 by the
vider constitutes, on theart of the insurera conclusive and 15thday of each month, each insurer that writes health care liabil
unqualifiedacceptance of all of the provisionstlis chapterand ity insurancen this state and each self-insurer approved under s.
anagreement by it to be bound under the provisions of this chaf@bb.23(3) (a) shall report the following information to the medi
asto any policy issued by it to a health care provider cal examining board anthe board of governors on each claim
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paid during the previous month for damages arising out of the rehe limits expressed under&55.23 (4)or the maximum liability

deringof health care services: limit for which the health care provider is insured, whichever limit
(a) The name and address of the policyholdeseti-insured is greaterif he or she is found to be liable undet46.37 and the

entity and the name and address of any individual on whose belfidiiid shall pay the excess amount, unless the health care provider

the claim was paid. is found not to have acted in gofadth during those activities and
(b) The profession of the individual or the typifacility or thefailure to act in good faith is fourtw the trier of fact, by clear

entity on whose behalf the claim was paid. andconvincing evidence, to be both malicious and intentional.
(c) The health care providesrmedical specialtyf the provider (2) FUND ADMINISTRATION AND OPERATION. Management of

is a physician. thefund shall be vested with the board of governors. The commis

. TR o . sionershall either provide sthéervices necessary for the opera
(d) A description of the |njurync.lud|ng its cause angbverity tion of the fund orwith the approval of the board of governors,
(¢) Whether the claim was paid asesult of a settlement, & contractfor all or part of these services. Such a contract is subject

patientscompensation panel award or a court award. to ss.16.753and16.765 but is otherwise exempt from subt¥.

() The amount of the payment. of ch. 16 The commissioner shall adopt rules governing the pro
(9) The number and amounts of any previous claims paid tyduresfor creating and implementing these contram$ore
theinsurer or self-insurer for damages arising out of the renderisgteringinto the contracts. At least annuatlye contractor shall

of healthcare services by the insured, the self-insurer or theportto the commissioner and tiee board of governors regard

employeesf the insured or self-insure©nly claims paid on or ing all expenses incurred and subcontracting arrangements. If the

after July 20, 1985, are required be reported under this para boardof governors approves, the contractor may hire legal-coun

graph. selas needed to provide staérvices. The cost of contracting for
(h) Any additional information requested by the medicataff services shall be funded from the appropriation under s.
examiningboard or the board of governors. 20.145(2) (u) The fund shall pay to the commissioner amounts

(2) By the 15th day of each month, the board of governog§argedor omanizational support services, which shall be cred
shall report the information specified sub.(1) to the medical ited to the appropriation account unde8.145 (1) (9) 2.
examiningboard for each clainpaid by the fund or from the (3) FEES. (a) Assessment. Each health care provider shall pay
appropriationunder s20.145 (2) (aduring the previous month anannual assessment, which, subject to gajgo (br), shall be
for damages arising out of the rendering of health care servicedbgedon the following considerations:
ahealth care provider or an employee of a health care provider 1. Past and prospective loss and expense experiedifiein

(3) If more than one payment will be made on a claim, the fimttypes of practice.
reportfiled under sub(l) or (2) after the first payment is made on 2. The past and prospective loss and expense experience of
the claim shall include the total amouwftthe award or settlement the fund.
andthe projected schedule and amounts of payments. 2m. The loss and expense experience of the individual health

(4) Any person who in good faith provides information to thgare providerwhich resulted in the payment of mon&pm the
medicalexamining board or the board of governors under this ségnd or other sources, fatamages arising out of the rendering of
tion is immune from civil liability for his or heacts or omissions medicalcare by the health care provider or an employee of the
in providing such information. healthcare providerexcept that an adjustment to a health care

ey s B D L & e g mi2001 @ 20 provider’sfees may not be made under this subdivision prior to the
oss-reference: See also dns 17.275Wis. adm. code. receiptof the recommendation of the injured patients and families
compensatioriund peer review council under&s5.275 (5) (a)

SUBCHAPTERIV andthe expiration of the time period provided, undes55.275
(7), for the health care provider to comment or prior to the expira
INJURED RATIENTS AND FAMILIES tion of the time period under 655.275 (5) (a)
COMPENSATION FUND 3. Risk factors for persons who are semiretired or part—time
professionals.
655.27 Injured patients and families compensation 4. For a health care provider described 855.002 (1) (d)

fund. (1) FUND. There is created an injured patients and familiég): (ém) or (f), risk factors angpast and prospective loss and
compensatiorfund for the purpose of paying that portion of &XPenseexperience attributable to employees of that health care
medical malpractice claim which is in excess of the limitProviderother than employees licensed as a physician or nurse
expressedh s.655.23 (4)or the maximum liability limit for which anesthetist.
the health care provider is insured, whichever limit is grepter 5. The supplemental appropriation unde2&145 (2) (afor
ing future medical expense payments undé65.015 andpay  paymentof claims.
ing claims under sul{1m). The fund shall provide occurrence (am) Assessments for peer review council. The fund, a manda
coveragéor claims against health care providérat have com tory healthcare liability risk—sharing plan established under s.
plied with this chapterand against employees of those health caga 9.04 and a private health cdiability insurer shall be assessed,
providers,and for reasonable and necessary expenses induirregls appropriate, fees didient to cover the costs of the injured
paymentof claims and fund administrative expenses. The eovgratientsand families compensation furgker review council,
age provided by the fund shall begin July 1, 1975. The fund shallluding costs of administration, foeviewing claims paid by the
not be liable for damages for injury or death caused by an-intéand or from the appropriation under20.145 (2) (a)by the plan,
tional crime, as defined under $39.12 committed by a health andby the insurgrrespectivelyunder s655.275 (5) The fees
careprovider or an employee of a heatthre providgrwhether shall be set by the commissioner by rule, after approval by the
or not the criminal conduct is theasis for a medical malpracticeboardof governors, and shall be collectedthg commissioner for
claim. depositin the fund. The costs of the injured patients and families
(Am) PeerreviEWACTIVITIES. (a) The fund shall pay that por compensatioriund peer review councéhall be funded from the
tion of a claim described ipat (b) against a health care providerappropriationunder s20.145 (2) (um)
thatexceeds thémit expressed in €55.23 (4)or the maximum (b) Feesestablished. 1. The commissiongafter approval by
Iiability _Iimit for which the healtitare provider is insured, which the board of governors, shall by rule set the fees undgiapai he
everlimit is greater rule shall provide that fees may be paid annually or in semiannual
(b) A healthcare provider who engages in the activitiesr quarterly installments. In addition to the prorgtedion of the
describedn s.146.37 (1gknd(3) shall be liable for not more thanannualfee,semiannual and quarterly installments shall include an
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amountsuficient to cover interest not earned and administrative (c) Persons authorized to receigleposits, withdrapissue
costs incurred because the fees were not paah@nnual basis. vouchersor otherwise disburse any fund moneys shall post a blan
This paragraph does not impose liability on the board of governdeet fidelity bond in an amount reasonably faiént to protect
for payment of any part of a fund deficit. fund assets. The cost of such bond shall be paid from the fund.

2. With respect to fees paid by physicians, the rule shall pro (d) Annually after theslose of a fiscal yeathe board of gover
vide for not more than 4 payment classifications, based thpon nors shall furnish a financial report to tt@®mmissioner The
amountof sugery performed and the risk of diagnostic #meta  reportshall be prepared in accordance with accepted accounting
peuticservices provided or procedures performed. proceduresand shall include the present value of all claims

2m. In addition to the fees and payment classificatiorf§servesincluding those for incurred but not reported claims as
describedunder subdsl. and2., the commissioneafterapproval determinecby accepted actuaripfinciples, and such other infor
by the board of governors, may by rule estabéiseparate pay Mationas may be required by the commission&he board of
mentclassification for physicians satisfyings&5.002 (1) (bpnd governorsshall furnish an appropriate summarythi report to
a separate fee for nurse anesthetists satisfyi6§5002 (1)b) all fund participants.
which take into account the loss experience of health care provid (e) The board of governors shall submigarterly report to
ersfor whom Michigan is a principal place of practice. the state investment board and tepartment of administration

(bg) Feeincrease. 1. Every rule under pgb) shall provide projectingthe future cash flow needs of the fund. The state invest
for an automatic increase in a heaitireprovider's fees, except mentboard shall invest moneys held in the fund in investments
as provided in sub@., if the loss and expensaperience of the With maturities and liquidity that are appropriate for the neéds
fund and other sources with respect to the health care pravidethe fund as reported by the board of governors in its quarterly
anemployee of the health care provider exceeds either a numiggorts under this paragraph. All incongerived from such
of claims paid threshold ar dollar volume of claims paid thresh investmentsshall be credited to the fund.
old, both as established in the rule. The rule shall specify applica (f) The board of governors shall submit a functional and-prog
ble amounts ofincrease corresponding to the number of claimessreport to the chief clerk of each house of the legislature, for
paidand thedollar volume of awards in excess of the respectivdistribution to the appropriate standing committees under s.
thresholds. 13.172(3), on or before March 1 of each year

2. The rule shall provide that the automatic increase does not(g) The board of governors magde reinsurance to an insurer
apply if the board ofgovernors determines that the performancauthorizedio do business in this state under@i, 613, 614 or
of the injured patients and families compensation fund peg&t8or pursue other loss funding management to preserve the sol
review council in makingecommendations underéb5.275 (5) vencyand integrity of the fund, subject to approval by the-com
(a) adequately addresses ttansideration set forth in pg®) 2m. missioner. The commissioner may prescribe controls over or

(br) Limit on fees. Every rule setting fees farparticular fiscal otherconditions on such us# reinsurance or other loss—funding
yearunder par(b) shall ensure that the fees assessed do not excegthagementechanisms.

the greatest of the following: (5) Craims PROCEDURES. (&) 1. Any person may file a claim
1. The estimatetbtal dollar amount of claims to be paid durfor damages arising out of the rendering of medical care or ser
ing that particular fiscal year vices or participationin peer review activities under $46.37

2. The fees assessed for the fiscal year preceding that partf{ihin this state against a health care provider or an employee of
lar fiscal yeay adjusted by the commissioner of insurance @ health care prowderA person filing a claim may recover from
reflectchanges in the consumer price index for all urban consuffi€ fund only if the health care provider the employee of the

ers,U.S. city average, for the medical cgreup, as determined health care provider hasoverage under the fund, the fund is
by the U.S. department of labor namedas a party in the action, and thetion against the fund is

aommencedNithin the same time limitation within whictihe

3. Two hundrecbercent of the total dollar amount disburse tionagainst the health care provider or employee of the health
for claims during the calendar year preceding that particular fis@élre prgvider must be comme?med ploy!

year. ! ) L
(c) Collection and deposit of fees. Fees under parga) and(b) 2. Any person may file an action for damages arising out of
the rendering of medical caeoe services or participation in peer

andfuture medical expense payments specifiedHerfund under . LS . - ;
5.655.015shall be collected by the commissioner for deposit inf§ Vi€ W activities under sl46.37outside this statagainst a health
careprovideror an employee of a health care providémperson

thefund in a manner prescrlbed by the commissioner by rule'fiIing an action may recover from the fuadly if the health care
(d) Rulenot effective; fees. If the rule establishing fees unden,oyideror the employee of the health care provider has coverage
par.(b) does not take &fct prior to June 2 of any fiscal ye#re

) . underthe fund, the fund is named as a party in the action, and the
commissionemay elect to collect fees as established for the preionagainst the fund is commenced within the same time fimita
viousfiscal year If the commissioner so elects and the rule sub:

. n within which the action against the health care provider or
quently takes efect, the balance for the fiscal year shall be cofmioyeeof the health care provider must be commenced. If the
lected or refunded or the remainingemiannual or quarterly |

. ) =Y rulesof procedure of the jurisdiction imhich the action is brought
installmentpayments shall be adjusted except the commissio

- L d not permit naming the fund as a pattye person filing the
may elect not to collect, refund or adjust for minimal amounts.,«tion may recover from the fund only if the health carevider

(e) Podiatrist fees. The commissioneafter approval by the or the employee of the health care provider has coverage under the
boardof governors, may by rule assess fees against podiatristsfifd and the fund is notified of the actiaithin 60 days of service
the purpose of paying theind's portion of medical malpractice of process on the health care provider or ¢hgployee of the
claims and expenses resulting from claims agajptiatrists healthcare provider The board of governors maxtend this time
basedon occurrences before July 1, 1986. limit if it finds that enforcement of the time limit would be prejudi

(4) FUuND ACCOUNTING AND AUDIT. (a) Moneys shall be with cial to the purposes of the fund and would benefit neither insureds
drawn from the fund, or paid from the appropriation under sor claimants.

20.145(2) (a) by the commissioner only upon vouchers approved 3. If, after reviewing the facts upon which the claimaotion
andauthorized by the board of governors. is based, it appears reasonably probable that damages paid will
(b) All books, records and audits of the fund shall be openéaceedhe limits in s655.23 (4) the fund may appear and actively
the general public for reasonable inspection, with the exceptiondgfenditself when named asgarty in an action against a health

confidentialclaims information. careprovider or an employee of a health care provideat has
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coveragaunder the fund. Isuch action, the fund may retain coun (7) ACTIONSAGAINST INSURERS,SELF-INSURERSOR PROVIDERS.
seland pay out of the fund attorney fees and expenses includirige board of governors may bring an action against an insurer
courtcosts incurred in defending the fund. The attorney or laself-insuremr health care provider for failure to act in good faith
firm retained to defend the fund shall not be retained or employadireach of fiduciary responsibility under s@b) (b) or (c).

by the board of governors to perform legal services for the boardistory: 1975 c. 3779, 199 1977 c. 29131; 1979 c. 34194, 1981 c. 201983

- : 7,158 1985 a. 3401987 a. 27186, 247, 3991989 a. 102187 332 1991 a. 214
of governors other than those directly connected with the furgrl% Joa 19 473199%1& 1020()7% i~ Sesoon a1t 8 202 3641%1 s 8

Any judgment dcting the fund may be appealed as provided DYcross-reference: See also stns 17.2717.28 17.29 and17.4Q Wis. adm.code.
law. The fund may not beequired to file any undertaking in any Thepatients compensation fund Hhe authority to sue an insurer that refuses to
judicial action, proceeding or appeal. contribute to the settlement of a claim against its insureidcafsin Patients Com
J P 9 . pp . . pensatiorFund v WHCLIP, 200 Wis. 2d 599547 N.W2d 578(1996),95-0865

(b) 1t shall be the responsibility dfieinsurer or self-insurer = thedenial of a postverdict motion to add the fondn action where an excess-ver
providing insurance or self-insuranéer a health care provider dict was returned was appropriate. Granting the motion would have denied tke fund’

; i ight under sub. (5o appear and actively defend itself in the action.f G8eldera,

"I:hc]’('s glso coverelby thf‘?l fgn(r:i] to provide an ‘f"ollle(gf"’t‘tehdifenosle B2 Wis. 2d 601550 N.Wad 144(Ct. App. 1996)95-0135
t _e und on any c a_'m lled that may pOtem'a_yf the fun Sub.(4) (b) does not provide an “explicit and unequivocal” exemption totka
with respecto such insurance contract or self-insurance contra@kords law Any denial of an open records request utidersection must state with
Theinsurer or self-insurer shall act in gdaiih andin a fiduciary “sufficient specificity” apublic policy reason for refusing to release the requested
relationshipwith respect to any claim fecting the fund. No Le%ds, Chavala vBubolz, 204 Ws. 2d 82 552 N.W2d 892(Ct. App. 1996),
settlemenexceeding an amount which could require payment bywhena hospita violation of the federal Emgency Medical Teatment and

thefund may be agreed to unless approved by the board Of_go@épve Labor Act for failure to provide treatment results from a negligent medical act
or adecision made in rendering care, the Fund has an obligation to provide excess

naors. coverage When the hospital'violation results from an economic decision, the fund

ihili ; hasno duty to provide coverage. BurksSt. Joseph Hospitél27 Ws. 2d 81, 596
(c) It shall be the responsibility of any health care providtr N W20 391 (1999) 97-0466

acash orsurety bond in ééct under s655.23 (3) (d):O pI’O_VidQ A medical malpractice plainfifs required to name the fund as a party but may do
anadequate defense of the fund on any malpractice claim filedsoafter the g%ricf:d pr%scribeds‘mBﬁS-S,S has pl?ssed svor:jg as thﬁgea{th hcAfvlr‘£~r>r0vid

im fi i ers are sued before the statute of limitations has run. AndeiSaak/Prairie Memo
any claim filed under sub(1m) that may potentially &éct the 1t AZ el 2600 Wi Anp 108235 Ws. 2d 249612 N.W2d 369 99-2052
fund. The health care provider shall act in good faithiaradfidu The requirement in sub. (5) (b) that the primary insurer provide the fund an ade
ciary relationship with respect to any clainﬁanjting the fund.No quatedefense does not require that the insarattorneys must assumeatorney-

; ; ; ient relationship with the fundPatients Compensation FundPhysicians Insur

settlemenexceeding an amount which could require payment Ig e Co. of Wsconsin,2000 W1 App 248239 Ws. 2d 360 620 N.W2d 457
thefund may be agreed to unless approved by the board of gower1322

nors. Unders. 895.045 (1), the liability of each person found to be less than 51% causally

' . egligentis limited to the percentage of the total causal negligence attributed to that
(d) A person who has recovered a final judgment or a Settgérson.Thus insurers of doctors less than 51% causally negligent can be liable for
ment approvedby the board of governors against a health canemore than their insureds. Estate of Capistrafrgedtert Memorial Lutheran
; ; Hospital,Inc. 2003 WI App 213267 Ws. 2d 455671 N.W2d 400 03-0014
provider,or an employee. ofa he.alth care prowdexnt has cover Health care providers have a constitutionally protected propatéyest in the
ageunder the funanay file a claim with the board of governorsund. Sub. (6) defines the fund as an irrevocable trust, and the structure and purpose

to recover that portion afuch judgment or settlement which is irﬁf the fund satisfy all the elements necessary to establish a formal trust. Because the
Lo . o hilitg limi ealthcare providers are specifically named as beneficiaries of the trust, they have
excesf the limits in s655.23 (4)or themaximum liability limit equitable title to the assets of the fund. The transfer of $200 million from the fund

for which the health care provider is insured, whichever limit isanother fund was an unconstitutional taking of private property without just com
greater. In the event the fund incurs liability for future paymentﬁe\f/‘vsgg%n-Vggfgggg Medical Society. #organ,2010 W1 94328 Ws. 2d 469787
exceeding$1,000,000 to any person under a single claim as the" 2
resultof a settlement or judgment that is entered inteodered 55975
under this chapter for an act or omission that occurred on or af{el
May 25, 1995, the fund shaliay after deducting the reasonable.., i means thénjured patients and families compensation
costsof collection attributable to themaining liability including fund ; il
. peer review council.
attorneyfees reduced to present value, the full medical expenses .
eachyear plus an amount not to exceed $500,000 per year that2) APPOINTMENT. The board of governors shall appoint the
will pay the remaining liability over the perseanticipated life Membersf the council. Sectioh5.09 except s15.09 (4)and(8),
time, or until the liability is paid in full. If the remaining liability d0&snot apply tahe council. The board of governors shall desig
is not paid before the person dies, the fund may pay the remairl the chairperson, vice chairperson and secretary of the council
liability in a lump sum.Payments shall be made from money copnuthe terms to be served by council members. The council shall
lectedand paid into the fund under suB) and from interest CONSist of 5 persons, not more than 3 of whom are physicians who
earnedthereon. For claims subject to a periodic payment maggs activelyengaged in the practice of medicine in this state. The
underthis paragraph, payments shall be made until the claim ffa&irpersorshall be a physician and shall serveaasex oficio
beenpaid in full, except as provided in@55.015 Periodic pay nonvotingmember of the medical examining board. )
mentsmade under this paragraptclude direct or indirect pay ~ (3) MEETINGs. The council shall meet at the caflthe char
mentor commitment of moneys to or on behalf of any persdiersonof the board of governors or the chairperson of the council.
undera single claim by any funding mechanism. No interest mayie council shall meet at thecation determined by the person
be paid by the fund on the unpaid portion of any claim filed undéalling the meeting.
this paragraph, excepsprovided under $07.01 (4)814.04 (4) (4) ReporTs. The council shall submit to the chairperson of
or 815.05 (8) the board of governorgjpon request of the chairperson but not
(e) Claims filed against the fund shall be paid in the ord&toreoften than annualjya report on the operation of tbeuncil.
receivedwithin 90 daysafter filing unless appealed by the fund. (5) DuTies. (a) The council shall reviewvithin one year of
If the amounts in the fund are notfwignt to pay all of thelaims, the date of first payment on the claim, each claim that is paid by
claimsreceived after the funds are exhausted shall befgaid the fund or from the appropriation under2€.145 (2) (a)by a
the appropriation under £0.145 (2) (a) mandatory health care liability risk—sharing plan established
(6) PURPOSEAND INTEGRITY OF FUND. The fund is established Unders.619.04 by a private health care liability insurer by a
to curb therising costs of health care by financing part of the liabipelf-insurerfor damages arising out of thendering of medical
ity incurred by health care providersasesult of medical mal care by a health care provider or an employee of the health care
practiceclaims and to ensure that proper claims are satisfied. THeviderand shall make recommendations to all of the following:
fund, including any net worth of thieind, is held in irrevocable 1. The commissioner and the board of governors regarding
trustfor the sole benefit of health care providers participating any adjustments to bmade, under $55.27 (3) (a) 2mto fund
the fund and proper claimants. Moneys in the fund may not EEesassessed against the health care providesed on thpaid
usedfor any other purpose of the state. claim.

Injured patients and families compensation
d peer review council. (1) DerINnITION. In this section,
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2. The commissioner and the board of governors regardi6§5.43 Mediation requirement.  The claimant and all
any adjustments to be made, unde®9.04 (5) (b)to premiums respondentsamed in a request for mediation filed undé5&.44
assessedgainst a physician under a mandatory healthligdnié  or 655.445shall participate in mediation under this subchapter
ity risk—sharing plan established unde6%9.04 based on the  History: 1985 a. 340
paid claim. o . _

3. A private health care liability insurer regarding adjus©5°9-44 Request for mediation prior to court  action.
mentsto premiums assessed agagihysician covered by pri (1) REQUESTAND FEE. Beginning September 1, 1986, any person

vateinsurance, based on the paid claim, if requested by the privied in $655.007having a claim or a derivati@aim under this
insurer. chapterfor bodily injury or death because of a tort or breach of

contractbased on professional services rendered or that should
havebeen rendered by a health care provider may file a request for
mediationand shall pay the fee unde6865.54

(b) In developing recommendations under. (@r the council

may consult with any person and shall consith the following:
1. If a claim was paid for damagassing out of the renderin L

of care by a physiciapn, with at Ieagte phg/sician from the are%_ (2) CoNTENTOF REQUEST. Therequest for mediation shall be
of medical specialty of the physician who rendered the care dfdVriting and shall include all of the following information:
with at leasbne physician from the area of medical specialty of (2) The claimant name and cifyillage or town, county and
the medical procedure involved, if the specialty area of the progateof residence.
dureis different than the specialty area of the physician whe ren (b) The name of the patient.

deredthe care. (c) The name and address of the health care provider alleged
2. If a claim was paid for damagassing out of the rendering to have been negligent in treating the patient.

of care by a nurse anesthetist, with at least one nurse anesthetis@) The condition or disease for which the health care provider
(6) Fees. Fees stiicient to cover the councdl’costs, includ was treating the patient when the alleged negligence ocanded
ing costs of administration, shall be collected undé65.27 (3) the dates of treatment.

(@m) . . (e) A brief description of the injurglleged to have been caused
(7) NoriceorRecOMMENDATION. The council shall notify the by the health care providernegligence.
affectedhealth care providem writing, of its recommendations
to the commissionethe board of governors or a private iNSurety | e delivered in person or sent by registered mail to the direc
madeunder sub(5). The notice shall inform the health care-proyq; of state courts
vider that the health care provider may submit written comments ' . -
(4) StatuTE OFLIMITATIONS. Any applicable statute of limita

on the councis recommendations to the commissiotiez board tiansis tolled onthe date the director of stat " . th

of governors or the private insurer within a reasonable period S!S tolled onthe gate the director ot staté courts receives the

time specified in the notice. requestor mediation if delivered in person or on the date of-mail
ing if sent by registered mail. The statute remains tolled until 30

_ (8) PaTIENT RECORDS. The council may obtain any informa o caer the last day of the mediation period undeBs.465 (7)
tion relating to any claim it reviews under tisisction that is in the

possessiomf the commissioner or the board of governors. The (5) NOCOURTACTION COMMENCEDBEFOREMEDIATION. EXcept

council shall keep patient health care records confidential §§Provided in s655.445 no court action may be commenced

requiredby s.146.82 unlessa request for mediatidmas been filed under this section and
(9) ImmuniTY. Members of the council and persons consultinléntII the expiration of the mediation period undes5.465(7).

with the councilunder sub(5) (b) are immune from civil liability (6) NOTICE OF COURT ACTION TO DIRECTOR OF STATE COURTS.

for acts or omissions while performing their dutiesler this sec A claimant who files a request for mediation under this section and

tion. who commences a court action aftee expiration of the medi
(10) MEMBERS' AND CONSULTANTS’ EXPENSES. Notwithstand ation period under $655.465 (7)shall send notice of theourt

ing's.15.09 (6) any person serving on the council and any pers@ﬁt'on by 1st class mail to the director of state courts.

. > . : History: 1985 a. 3401989 a. 18%.28.
ConSU|t|ngWIth the council under SU(B) (b)Sha" be paldit arate A request for mediation of a claim naming only one doctor did not toll the statute

(3) DELIVERY ORREGISTEREDMAIL. The request for mediation

establishedy the commissioner by rule. of limitations applicable to claims againtictors not named in the mediation request.
History: 1985 a. 3401989 a. 1871991 a. 214315, 1999 a. 92003 a. 11; 2007  Dipple v. Wisconsin Patients Compensation Futil Ws. 2d 854468 N.W2d 789
a.20,108 (Ct. App. 1991).
Cross-reference: See also dns 17.285and17.3Q Wis. adm. code. Whena care provider was deceased, it waficiefit to name the deceased pro

vider in the mediatiomequest rather than a legal entitych as the estate or the-pro
vider'sinsurer In that case, the tolling of the statute of limitations under sub. (4) is
effectiveagainst an insurer and thasabnsin Patients Compensation Fund. Failure
SUBCHAPTERVI to name the fund as a party to an action brought against the insurer within the 30—day
periodunder sub. (4) barred the claim agathstfund. Geiger.W\isconsin Health
CareLiability Insurance Plan196 Ws. 2d 474538 N.W2d 830(Ct. App. 1995),
MEDIATION SYSTEM 05-0692
Thelimitation periods under s. 893.55 (1) (a) and (b) [now s. 893.55 (1m) (a) and

; [ (b)] are both tolled byhe filing of a request for mediation under sub. (4). Landis v
655.42 Establishment of mediation system. (1) Leeis Physiciandnsurance Company of ¥/ Inc.,2001 WI 86245 Ws. 2d 1628 N.Ww2d

LATIVE INTENT. The legislature intends that the mediation systesdz 00-0330
provide the persons under s(®) with an informal, inexpensive  Sub.(5) does not mandate dismissal for filing an action before the expiration of the

andexpedient means for resolving disputes without litigation arjgtutorymediation period. When a plaiiéils to comply with sub. (5), the circuit
. . L ._..courtretains discretiono determine the appropriate sanction. Ocaskreedtert
intendsthat the director of state courts administer the mediati®fdmorial Lutheran Hospital2002 Wi 89 254 Ws. 2d 367 646 N.W2d 381

systemaccordingly 00-3056

. Nothingin the languagef either s. 655.44 or 655.445 precluded the application
(2) MEDIATION sysTEM. The director of state courts Sha”of s. 655.44 to a mediation request filed under s. 655.445 when an action was filed

establisha mediation system complying with this subchapter ngfit became a nullity due to failure to complete serviceung v Aurora Medical
laterthan September 1986. The mediation system shall consigtenter.2004 WI App 71272 Ws. 2d 300679 N.W2d 549 03-0224
of mediation panels that assist in the resolutiondisputes Delivery of a mediation request by regular mail is not determinative of the validity

. . . . . of the request. Geisel @dulio,807 F Supp. 5001992).
regardingmedical malpractice, betwegatients, their represen Failureto name the patient compensation fund in a mediation request did not

tatives, spouses, parents or children and health care providersemptthe fund from the tolling of the statute of limitations under &ip. Geisel
History: 1985 a. 3401989 a. 18.28. v. Odulio,807 F Supp. 50q1992).
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655.445 Request for mediation in conjunction with to the claimant and all respondents by registered rithié notice
court action. (1) COMMENCING ACTION, REQUEST AND FEE.  shallinform the claimant andll respondents of the names of the
BeginningSeptember 1, 1986, any person listed 665.007hav  personsappointed to the mediation panel and the date, time and
ing a claim or a derivative claim under this chapter for bodilglaceof the mediation session. The director of state conaip
injury or death because of a tort or breach of contract based-on ptangethe datetime or place of the mediation session as neces
fessionalservices rendereat that should have been rendered bgaryto accommodate the parties, subject to the requirement that
a health care provider shall, within 15 days after the date of filinlge mediation session be held before the expiration of the medi
anaction in court, file a request for mediation. The request shatlon period under sul{7).

be prepared and delivered in person or sent by registeredanail (2) AppoINTMENTOF MEDIATORS. Each mediation panel shall

thedirector of state courts, in the form and manner requinelér  consistof the following members appointed by the director of
S.655.44 (2)and(3), together with a notice that a court action hagatecourts:

beencommenced and the fee unde8s5.54shall be paid. (a) One public member who is neither an attorney rreaith

(2) ScHepbuLinG. All time periods under 802.10 (3)are careprovider and who is selected fraanlist of public member
tolled on the date of filing the court action. The tiperiods mediatorsprepared every 2 years, anore frequently upon
remaintolled until the expiration of the mediation period unsler requestof the director of state courts, by the governgiifany
655.465(7). _ personresigns or is unable to serve as a public member mediator
~ (3) NO COURT PROCEEDINGSBEFORE MEDIATION.  For actions from a list of alternates prepared by the director of state courts.
Ilrlig? (I:Jc:]rﬂ‘grr g#?élc))'sgﬁgéi(lzi?]\ée{%rrl?gryertw)gemrggs ﬁgdhglodtﬂ%ltilpt;wee (b) One attorney who is licensed to practice law in this state.
expirationof the mediation period under@55.465 (7) (¢) One health care provider as follows:

History: 1985 a. 3401989 a. 18.28; Sup. Ct. OrdeNo. 95-04 191 Ws. 2d 1. Except aprovided in subdst. and5., if all respondents
xxi (1995). namedin the request for mediation are physicians, a physician

The 15-day time limit for filing a request for mediation after commencemint who is licensed to practice in this state and who is selected from
ﬁf\l,‘vf_‘;ggaga‘z;g%g‘_"w rather than mandatorfiby v Kozarek 153 Ws. 2d 75450 o Jigt prepared by a statewideganization of physicians desig

Mailing is not the equivalent of filing. Mailing is to send postal matéting  natedby the director of state courts.

entailsdelivery to the intended recipient. Hfofn v Rankin,2002 WIApp 189256 : . .
Wis, 2d 678 649 N.W2d 350 01-3202 2. Except as provided in subdé. and5., if none of the

Nothing in the language of either s. 655.44 or 655.445 precluded the applicati@spondent®iamed in theequest for mediation is a physician, a
of of s. 655.44 to a mediation request filed under s. 655.445 when an action was fieda|thcare provider who is licenséd practice in this state in the
e T A S S st e 0 oy Medical same health caffield as the respondent and who is selected from

alist prepared by the department or the examining boardilor af
655.45 Reports to licensing bodies. (1) For the quarter atedcredentialing board that regulates healgine providers in
beginningon July 1, 1986, and for each quarter thereafter thathealth care field.
directorof state courts shall file reports complymgh sub.(2) 3. Except as provided in subdk.and5., if more than one
with the medical examining board, the physical therapy examinigspondents named in theequest for mediation at least one of
g board, the podiatry filiated credentialing board, the board ofwhomis a physician and at least one of whom is not, a heatth
nursingand the department, respectivelggarding health care provider who is licensed to practice ithis state and who is
providerslicensed by the respective bodies. selectedrom the list under subd.. or 2., as determined by the

(Im) Forthe quarter beginning on July 1, 1995, and for eadlirectorof state courts.

quarterthereafter the director of state courts shall file reports 4. | the director of state courts determines that a list under
complyingwith sub.(2) with the dietitians difiated credentialing sybdJ. or2. is inadequate to pernttie selection of an appropriate
boardregarding health care providers certified by the dietitiagalth care providera health care provider who is licensed to

affiliated credentialing board. practicein this state and whis selected from an additional list pre
(2) The reports under subd) and(1m) shall set forth all of paredby the director of state courts.
the following: 5. If the director of state courts determines that lists under

(a) The names of all healtareproviders who are named assubds.1. or 2. and4. are inadequate to permit the selection of an
defendantsn court actions of which the director of state courtappropriate health care provider for a particular dispute, a health
receivesnotice under £55.44 (6)or655.445 (1)3during the quar careprovider who is licensed to practicethis state and who is
ter. selectedy the director of state courts.

(b) Whether any court action of which the director of state (3) FiLLing vACANCIES. If a person appointed toraediation
courtsreceived notice under 855.44 (6)or655.445 (1was dis  panelunder sub1) resigns from or is unable to serve on the medi
posedof by settlement, compromisgtipulation agreement, dis ation panel, the director of state courts shall appoint a replacement
missal default or judgment during the quarter and the amountsefectedn the same manner as the predecessor appointee.
the settlement or award to the claimant, if atgythe extent the (4) CoNFLICT OF INTEREST. NoO person may serve on a medi
directorof state courts has any of the information under this paigion panel if the person has a professional or personal interest in

gra_ph. the dispute.
History: 1985 a. 3401989 a. 18%.28; 1993 a. 107443 1997 a. 75175 2009 .
a. 113, 149 2011 a. 258 (5) CompPeENsaTION. Each mediator shall be compensated

$150 plus actual and necessary expenses for dagtof medi
655.455 Notice to health care providers and fund. ~ The ationconducted. Compensation and expenses shall be paii out
directorof state courts shakerve notice of a request for mediationhe appropriation under £0.680 (2) (gmupon such authoriza
uponall health care providers named in the request, at the respiths as the director of state courts may prescribe.
tive addresses provided in the request, and upon the fund, by TedI§6) IMMUNITY AND PRESUMPTIONOFGOODFAITH. (a) A media
teredmail within 7 days after the director of state courts receivesy is'immune from civil liability for any good faith act or omission

the request if delivered in person or within 10 days afte( the dat&nin the scope of the mediatsmperformance of his or her pew
of mailing of the request to the director of state courts if sent Bysand duties under this subchapter

registerednail. . L !
gistory: 1985 a. 3401989 a. 18%.28; 2001 a. 65 (b) 1tis presumed that every act or omission under(@pis
agood faith act or omission. This presumption may be overcome
655.465 Mediation panels; mediation period. (1) Mepi- ©only by clear and convincing evidence.

ATION PANEL FORDISPUTE. The director of state courts shall appoint (7) MEebiaTioN PERIOD. The period for mediation shall expire
the members of a mediation panel under ¢@pand send notice 90 days after the director of state courts receives a request for
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mediationif delivered in person or within 93 days after the daters. The director of state courts shall, by February 1 annually

of mailing of the request to the director of state courts if sent bgterminethe revenues needed for the operatibthe mediation

registeredmail, or within a longer period agreed to by the claimasistemduring the succeeding fiscal yeard inform the board of

andall respondents and specified by them in writing for purposgevernorsof that amount. The director of state courts shall also

of applying ss655.44 (4)and(5) and655.445 (3) inform the board of governof the number of requests for medi
History: 1985 a. 3401989 a. 18%.28; 1989 a. 3591993 a. 107 ation involving each type of health care provider set out in s.
A claimants failure to participate in mediation within the 90-day period under sug55 002for the most recent fiscal year for which statiste

(7) does not require dismissal. The court may determmappropriate sanction. ;

Schulzv. Nienhuis,152 W, 2d 434448 N.W2d 655(1989). available. The board of governors shall, by rule, set fees t@gehar

If a party wishes to reschedule a mediation session for a time outside the 90-aeylthcare providers at a levelficient to provide the necessary
statutoryperiod, the party must obtain a written agreement to do so. If a respon enue
requestsa rescheduling without providing a mutually agreed upon date within the ’ . .
daysandno written agreement is obtained, the mediation period does not terminate(1m) Notwithstandingsub.(1), the board of governors may
until the rescheduled mediation session is completed. SeadRistsicians Ins, Co. i i
192\Wis. 2d 530531 N.\W2d 437(Ct. App. 1995). exemptat(r;%/ttr)]/pe of helaflth ct?mo&/lder s?t outin §55.(¥02fr0mt .
Completionof mediation within the period under sub. (7) is not a jurisdictional prepayme_n . e a_nnua €e based on a low num (_'—.‘I’ Orf requests for
requisitefor maintenance of a medical malpractice suit. BertorelBtvJosepls’ mediationinvolving that type of health care provider

Hospitalof Marshfield 685 F Supp. 192W. D. Ws. 1988). (2) Theannual fees under sutt) shall be collected in mar

655.54 Filing fee. Requests for mediation filed with the direcNer prescribed by rule of the commissionéhe commissioner
tor of state courts are subject to a filing fee of $The filing fee Shall pay all money collected under syf) into the mediation

shallbe paid into the mediation fund unde655.68 fund created under $55.68
History: 1985 a. 3401989 a. 18%.28. History: 1985 a. 3401989 a. 1871991 a. 214

Cross—-reference: See also dns 17.01 Wis. adm. code.
655.58 Mediation procedure. (1) No ReEcorD. Mediation
shall be conducted without a stenographic record or any other

transcript. SUBCHAPTERVII
(2) No Exawms, suBPOENASOATHS. No physical examinations
or production of records may be ordered, no witnesses may be MEDIATION FUND

subpoenaedand no oaths may be administered in mediation,
whetherby a mediation panel or member thereof or as a resultgs 68 Mediation fund. (1) Crearion. There is created a
applicationto a court by any person. mediation fund to pay thadministrative expenses of the medi
(3) NOEXPERTWITNESSESPANEL CONSULTANTSPERMITTED. ()  ationsystem created under subbth.

Exceptas provided in pa(b), no expert witnesses, opinions or 2y ApumiNISTRATION AND OPERATION. Management of the
reportsmay be submitted or otherwise used in mediation.  megiationfund is vested with the director of state courts.

_(b) The mediation panel or any member thereof may consult 3y rees The mediation fund is financed from fees generated
with any expert, and upon authorization of the director of stale jorss 655.54and655.61
courtsmay compensate thexpert from the appropriation under

5.20.680 (2) (qm) (4) ACCOUNTING AND FINANCIAL REPORTS. (a) Any person

authorizedo receivedeposits, withdraw moneys, issue vouchers

4) PATIENT RECORDSCONFIDENTIAL EXCEPT TO PARTIES. All ; ; o
pat(ie)nthealth care records in the possession of a mediadinel or ot_herW|se dlsburse mediation fund moneys shall pbliini(et_
fidelity bond in an amount reasonablyf&iént to protect medi

shallbe kept confidential by all members of the mediation pang}. X .
and all other persons participating in mediation. Every pers !ggiﬂrrlgassets. The cost of end shall be paid from the med

participatingin mediation shall make available to one another al . ) .
all members of the mediation panel all patient health care record$P) The state investment board shall invest money held in the

of the patient named in the request for mediation than dne per mediation fund in short-term, fixed-return, interest-bearing
SON’spossession. investments.All income derived fronthese investments returns

(5) CouNseL PERMITTED. Any personparticipating in medi to the mediation fund.

ation may be represented by counsel authortpeakt for his or ~ (€) On or before March 1 annualtye director of state courts
herrespective client. shallsubmit areport on the operation of the mediation system and

History: 1985 a. 3401989 a. 185.28. on the status of the mediation fund to the chief clerk of each house
of the legislature, for distributioto the appropriate standing com
655.61 Funding. (1) The mediation fund created under smitteesunder s13.172 (3)
655.68shall be financed from feehaged to health care provid  History: 1985 a. 3401987 a. 1861989 a. 18%.28; 1991 a. 214
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