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CHAPTER 842
PARTITION OF INTEREST IN REAL PROPERTY

842.01 Definitions. 842.17 Interlocutory judgment of sale.

842.02 Partition;plaintiffs. 842.18 Notice and method of sale.

842.03 Partition when state part owner; service of process. 842.19 Report; confirmation of sale; final judgment.
842.04 Defendants. 842.20 Sheriff's deed.

842.05 Pleadings. 842.21 Costs, how paid.

842.06 Water power referee. 842.22 Distribution of proceeds of sale.

842.07  Findings and conclusions; referee. 842.23 Distribution; cancellation of liens.

842.08 Platting.

842.09 Referees expenses.

842.10 Referees report; partition not prejudicial.
842.11 Referees report; partition prejudicial.

842.24 Proceedings not tofatct whom.
842.25 Share of individual adjudicated incompetent.
842.26 Investment of share of absentee.

842.12 Hearing on report. 842.27 Secur!t_y to refund.

842.13 Report may be set aside. 842.28 Securities, how taken.

842.14 Judgment of partition. 842.29 Receipt and application of payments; account.

842.15 Judicial conveyance. 842.30 Collection of sum invested.

842.16 Costs and chges. 842.31 Statute of limitations not &ected.

842.01 Definitions. As used in this chapter: 842.05 Pleadings. (1) The complaint shall describe the

(1) “Interest in real property”in addition to the interests landsto be partitioned and the interests of all parties as far as the
describedin s. 840.01 includes rights andnterests in water Sameare known to thelaintiff. If a lienholder is made a defend
power,structures for the use of water power and structures for @@, the lienholde's lien shall be described.
utilization of riparian rights. Interests of vendees under land con (2) If the complaint does not demand partitioralbthe lands

tractsare excluded. owned by the parties any of them may have the complaint
(2) “Lien” includes encumbrance. amendedso as to déct all the lands so owned.
History: 1973 c. 189Sup. Ct. Ordei67 Ws. 2d 585, 767, 782 (1975); Stats. 1975 History: 1973 c. 189Sup. Ct. Orde67 Ws. 2d 585, 767 (1975); Stats. 1975 s.
5.842.01. 842.05;1993 a. 486

842.02 Partition; plaintiffs. (1) A person having amterest 842.06 Water power referee. In an action concerning deela
in real property jointly or in common with others may sue forjudgationor partition of rightdo water powerthe court may appoint
ment partitioning such interest unless an action for partition is peoreferee and empower the referee to examine intonzatjers
hibited elsewhere in the statutes or by agreement betweg@athe complainedof, and upon reasonable notice to the owneczow
tiesfor a period not to exceed 30 years. pants_of water power to enter upon and take corafdghe mills,

(2) The plaintiff in the plaintif's complaint may demand machineryflumes, gates, wheels and other appurtenances of such
judgmentof partition and, in the alternative giértition is impossi Watérpower and to exercise such reasonable control of the same
ble, judicial sale of the land or interest, and division of the prdOr Such reasonable time and in such reasonable manner as will

ceeds. enablethereferee to ascertain the respective rights of the parties
History: 1973 c. 189Sup. Ct. Ordei67 Wis. 2d 585, 767 (1975); Stats. 1975 s.andto determine the manner of using, applying and preserving the
842.02;1993 a. 486 same.

A “buy-out” agreement that lacked a termination date did not violate the 30—-yeaHistory: 1973 c. 189Sup. Ct. Orde67 Wis. 2d 585, 767 (1975); Stats. 1975 s.
limit. Schneider vSchneiderl32 Ws. 2d 171389 N.W2d 835(Ct. App. 1986).  842.06;1993 a. 486

A limitation on partition can be implied or express. Equity dictates that a party
claiming ownership under a will should be bound by reasonable restrictions in t@& L . i
will, including reasonable restraints on alienation. The general rule isféuavef 2.07 Findings and conclusions; referee. On default
begiven to the intention of the testator as expressed in the will, and that no partiggnd proof or after trial of issues, the court shall by findings of fact

suitwill lie before the date so fixed or the happening of the event named. If an hej f ; : ;
disagreesvith a restriction in a will, he or she is free to decline the beqéestr v %ﬁdcondus'ons of law determine the rlghts of the parties. If the

Fohr,2007 W1 App 149302 Wis. 2d 510735 N.W2d 57Q 06-1559 basisfor partition is clearthe court may enter judgment partition
ing the interests. Ithe basis for partition is not cledahe court
842.03 Partition when state part owner; service of pro -  shallappoint a referee to report eithebasis for partition, or the

cess. If any lands are held by the state and by individuals as t@onclusionthat partition is prejudicial to the parties.

antsin common, proceedings for tpartition thereof may be had History: 1973 c. 189Sup. Ct. Orde67 Ws. 2d 585, 767 (1975); Stats. 1975 s.
againsihe state in the same manner as against indiVidualman(]|84‘I2'r.10e7homestead exemption may arise in a partition action. ReckRecknerl05

like orders and judgments shall be had therein, androItion i "54 425 314 N W2d 159(Ct App. 1981) ' “

of thecosts and expenses of such partition, adjudged to be paid ythe court findings and conclusions indicate as a matter of law that any partition
the state, shall be certified by the attorney general and paid outvofild be prejudicial, the court need not appoint a referee and may order a sale under
the state treasury on the warrant of the department of adminisft&#217 (1)- LaRene taRene]33 Ws. 2d 115,394 N.W2d 742(Ct. App. 1986).

tion. The summons and all notices required to be sestvaitbe

servedon the attorney general, who shall appear in behalf of fj&2:08 _Platting. If the court determines thétte interests of
state and attend to its interest. e parties will be promoted byurveying or platting the premises

History: 1973 c. 189Sup. Ct. Ordei67 Wis. 2d 585, 767 (1975); Stats. 1975 5.0 @y part thereof, it shall, by ordlelirect the plaintifor the ref
842.03. ereeto survey or to make and acknowledge a plat of such premises

or a designated part thereof or both; which plat, when made,
842.04 Defendants. Any cotenant not joined aspdaintiff approvedoy thecourt and recorded shall have the sarfeceind
mustbe joined as a defendant; if a judgmefectfng theinterest validity as if made byhe parties pursuant to @86, When such
of any tenant, lienholder gperson in physical possession iplatis so made, approved and recorded, partiticsater if ordered
demandedsuch person must be joined as a defendant. may be made in accordance therewith.

History: 1973 c. 189Sup. Ct. Ordei67 Wis. 2d 585, 767 (1975); Stats. 1975 s. History: 1973 c. 189Sup. Ct. Orde67 Ws. 2d 585, 767 (1975); Stats. 1975 s.
842.04. 842.08.
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842.09 Referee’s expenses. The referees expenses, againstwhom it exists, which share shall be det with its just

includingthose of a surveyor and assistants, shall be subject togheportionof the costs in preference to such lien.

approvalof the court and, with the compensatailowed by the  (4) If partition is adjudged, and if it appears that it cannot be

courtfor the referees services, shall be paid by the plairgiid madeequal between the parties without prejudice to the rights

allowedas part of the costs to be taxed. interestsof some of them, the court may provide in its judgment

8 4';'859f1>39§%7ig-61895ul)- Ct. Order67 Wis. 2d 585, 767 (1975); Stats. 1975 s.thatcompensation be made by one party to the other for equality
e ' of partition, according to the equity of the case; and where any

party has with the knowledge or assent of the others or any of

6ﬁ?m,made improvements upon lands partitioned, the portion of

Suchlands upon which such improvements have been made may

842.10 Referee’'s report; partition not prejudicial.

(1) If the referee determines that partition can be made with
prejudiceto the owners, the referee shalbmit to the court the ) A 5
referee’sfindings, indicating how partition is to be made.mak b]? allof]te_d to such party without computing in their valuevtilee

ing partition the referee shall divide the real estate and allot f{gSUCh Improvements. ,
severalportions tathe respective parties, quality and quantity re| (5) A copy ofthejudgment shall be recorded in each county
atively consideredaccording to the respective rights and interestd Which any part of the premises are situated,tha@xpense of

of the parties as declared in the caufindings and conclusions. SU‘?htCOPXQ"’?‘Qd ;gcgrd gthgquéﬁxig égstg§7cgsgsi975 s, 1075
(2) If the land is subject to a life estate, that fact shall be note| 'Z_‘i%'lggg a,(:'4869 tp. L4 Lrde > 767,782 (1975); Stats.

andthe partition of the remainder at the termination of the life A cotenant could not have asked to be reimbursed for disproportionately borne
indi iti i iexpensesintil unity of possession was dissolved and the propertany proceeds
estateindicated. Th.e p_artltlon of any lands not subject to the “ﬁ%m the sale of the propertwas being divided in proportion to the economic inter
estateshall also be indicated. estsheld by theparties. O’'Connell, Jv. O'Connell,2005 WI App 51279 Wis. 2d
History: 1973 c. 189Sup. Ct. Ordei67 Wis. 2d 585, 767 (1975); Stats. 1975 s.406, 694 N.W2d 429 04-0895
842.10;1993 a. 486

842.15 Judicial conveyance. If partition is decreed, and a
842.11 Referee’s report; partition prejudicial. (1) Ifthe partyor parties refuse to conveyedfiect the partition, the coust’
refereedetermines that partition cannot be made without prejjudgmentshall serve as the conveyance of interests described
diceto the owners, the referee shall so report to the court, recaherein.

mendingsale. History: 1973 c. 189Sup. Ct. Ordet67 Wis. 2d 585, 767 (1975); Stats. 1975 s.

(2) If, under sub(1), all or part of the property is subject to $4215.

life estate, and after the life estate is valued, the life tenant andghie 16 Costs and charges. Thejudgment shall adjudge
ownerswhose interests are being partitioned all file in court aRateach of the parties, other than the pldintify aproportion
agreemenbr agreements, executed as to be entitled to record,of the costs of the proceedings, to be ascertained by the court; and
statingthat the lifetenant be paid such value from the proceeds gfe proportion of such costs adjudged to be paid by the unknown
Sale,the I’efer.ee Shaﬁo repOI’t to the COUI’t, reCOmmend|ng Salgwnerssha” be adjudged to be a cgﬁrupon the part remaining
clearof such life estate. undivided. Execution may issue for sucbsts as in other cases
(3) If, under sub(1), all or part of the property is subject to aand may be levied upon the property of the parties respectively
life estate, buthe owner of the life estate fails to file the writterchargedtherewith, and a sale of the premises allotted to such
consentmentioned in sul{2), or from minority or other incapac unknownowner uponsuch execution, shall be as valid as if the
ity cannot do so, the referee straltommend sale of the portion,unknownowner had been namedtime proceedings and in such
if any not subject to the life estate, or may recommend sale subjatcution. If the complaint is dismissed or the action discontin
to the life estate. ued,the plaintif shall be adjudged to pay costs as in other cases.
(4) The referee may recommend sale subject to interests die plaintiff shall also payhe costs when the defendant does not
tenantsand lienholders. appearunless the complaint asks partition or sale of all the lands
History: 1973 c. 189Sup. Ct. Ordei67 Wis. 2d 585, 767 (1975); Stats. 1975 s.ownedby the parties of which partition may be had or unless the
842.11;1985 a. 291993 a. 486 defendanis personally served in the action.

. . . History: 1973 c. 189Sup. Ct. Ordei67 Wis. 2d 585, 767 (1975); Stats. 1975 s.
842.12 Hearing on report. Notice of a hearing on the refer 842.16;1993 a. 486

ee’'sreport shall be given to all parties who have appeared. .
History: 1973 c. 189Sup. Ct. Ordei67 Wis. 2d 585, 767 (1975); Stats. 1975 5.842.17  Interlocutory judgment of sale. (1) If the court
842.12. finds that the land or any portion thereof issituated that parti

_ tion cannot be made withoptejudice to the owners, and there are
842.13 Report may be setaside. On good cause shown theno tenants or lienholders, it may order the shesitell the prem
courtmay set aside the report and refer the case to a new refeggsso situated at public auction.
who shall proceed as hereinbefore directed. (2) If a lienholder or tenant consents to slthe lienholdes
84I;|§t30ry: 1973 c. 189Sup. Ct. Ordei67 Ws. 2d 585, 767 (1975); Stats. 1975 S.qr tenants interest or is unknown, the value of the lienhokler
o tenant'sinterest shall be paid to the lienholder or tenant or set aside
842.14 Judgment of partition. (1) If the court has deter for the lienholder or tenaritom the proceeds of the sale before

minedthat partition is propeander s842.070r on adoption by any distribution is made to the .partltlonlng cotenants.
the court of a report recommending partition without sale, the (3) If there are tenants or lienholders who do not cortsent
court may order or render judgment of partition which shall bgale,the court may order such sale subject to the lien or tenant’
conclusiveon all the parties to the action and their legal represdnterest.
tativesand on all persons claiming tw claim from such parties  (4) If a nonconsenting tenant derived his or her interest from
or persons oany of them, subsequent to the filing of the notice déssthan all of the cotenant owners, a sale may be ordered without
the pendency of the action. the nonconsenting tenastconsent, and the nonconsentiag

(2) Suchjudgment shall not &fct the interests dienholders antsinterest sold; the value of the nonconsenting tenanterest
or tenants, except that if a tenant obtained a lease from less 2@l be paid to the nonconsenting tenant from the proceeds of sale
all of the cotenant owners, the tenaiéase shall be extinguished®Wing to the nonconsenting tenantessar
by the judgment, and the tenant shall have judgment for damagg#ston: 1973 ¢ 189Sup. Ct. Orde67 Ws. 2d 585, 767 (1975); Stats. 1975 .
againstthe cotenant who granted the lease. - '

(3) If partition is adjudged, existing liens shall not Hea@ed 842.18 Notice and method of sale. The sherifshall give
or impaired, except that a lien upon an undivided interesstate noticeof such sale for the time and in the manner required for sales
shallthereafter be a clge only on theshare assigned to the partyof real estate on execution. The terms of sh#dlbe made known
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atthe time thereof, and if the premises consist of distinct lots @veror investing the moneys to or for the benefit of any party upon
parcelsthey shall be sold separately whoseinterest there does not appear to be any existing lien.

History: 1973 c. 189Sup. Ct. Ordei67 Wis. 2d 585, 767 (1975); Stats. 1975s. History: 1973 c. 189Sup. Ct. Orde67 Ws. 2d 585, 767 (1975); Stats. 1975 s.
842.18. 842.24.

842.19 Report; confirmation of sale; final judgment. 842.25 Share of individual adjudicated incompetent.
(1) Thesherif shall promptly report the sale to the court, with a he share of any ward shall be paid to the guardian of the estate
descriptionof the land sold to each purchagbename of such of the ward, except under&'sg.lz \(A})Ords. 880.0‘(1 (2),) 2003 stats.
purchaseand the price bid by the purchaser Histqry: 1973 c. 189Sup. Ct. Orde67 Ws. 2d 585, 767 (1975); Stats. 1975 s.
(2) If the sale is confirmed, final judgmestall direct the 842.2511993 a. 4862005 a. 387
sheriffto execute conveyances pursuant thereto and also direcighg.26 Investment of share of absentee. When a party
applicationof the proceeds of such sale. The judgment shall orggffioseinterest has been sdklabsent from the state, without legal
theissuance of a writ of assistance as necessary representativei this state and has not appeared in the action, or
84';%0_%9 %%734&1895%- Ct. Ordei67 Wis. 2d 585, 767 (1975); Stats. 1975 s.js unknown, or not named in the proceedings, the court shall direct
i : that party’s share to be invested in securities, at interest, for the

842.20 Sheriff’ s deed. Any purchaser receiving a deed fronf@rty’s benefit until claimed by the party or the pastiggal repre

the sherif or other oficer conductingsuch sale, shall be vestedSentatives. _

with all the estate, title and interest of tlé parties to the action g 5 Ser5e3 s aes - Ot O1de67 Ws. 20585, 767 (1975); Stats. 1975 5.

andthose claiming under them, to tteal estate sold, as indicated

in the final judgment of sale. 842.27 Security torefund. The court may require any party
History: 1973 c. 189Sup. Ct. Ordei67 Wis. 2d 585, 767 (1975); Stats. 1975 s.beforethe party receives any share of theneys arising from

842.20. suchsales, to give security to the satisfaction of such court to

842.21 Costs, how paid. Unless the court otherwise directs/€fundthe partys share, with interegereon, in case it thereafter
. ' X appearghat such party was not entitled thereto.

:gebceosatllsoe\f/eeglli?// ?f?ert)é(t)%:P 5;(():r?onn(;t\il(\l;léhs"g|i/seo dn?)télgggmr Hi;t;)‘rl)gg ;.%7?2 Eg.ﬁlBQSup. Ct. Ordet67 Wis. 2d 585, 767 (1975); Stats. 1975 s.
mail, on the parties who are known to be residents of this state,

mustbe deducted from the proceeds of the sale and pdiieto 842.28 Securities, how taken.  When any security is
party’sattorney; but the court may direct the costs of any trial, refirectedto betaken by the court or any investment to be made, or
erenceor other proceeding in the action to be paid out of the shawey security takerby a sherif on the sale of any real estate, as
of any party in such proceeds or may render judgment against hagetoforedirected, except where provision is made for taking the

party therefor samein the name of any knowowner the bonds, mortgages or
History: 1973 c. 189Sup. Ct. Ordei67 Wis. 2d 585, 767 (1975); Stats. 1975 s.otherevidences thereof shall be taken in the name of the clerk of
842.21;1993 a. 486490 the court inwhose dfice the original complaint was filed and the

84222 Distribution of proceeds of sale. The proceedsf clerk’s successors in fi€e, who shall hold the same by virtue of
: le shall be b r?t : b tH i 'frk)l the sh his or her ofice and shall deliver them to his or her successor
everysale shall be brought Into court by the Smavith the SheT 4 1973 ¢, 189Sup. Ct. Ordei67 Wis. 2d 585, 767 (1975); Stats. 1975 s.

iff’s report, and after deducting costs, shall be divided accordig.28:1993 a. 486
to provisions of the judgment, or by order of the court among the

partiesin proportion to their respective rights. 842.29 Receipt and application of payments;  account.
History: 1973 c. 189Sup. Ct. Orde67 Wis. 2d 585, 767 (1975); Stats. 1975 s.Suchclerk shall receive the interest or principal of any sums as
842.22;1993 a. 486 they become due and apply or reinvest the same according to the

o . . circumstance®f the case, as theourt directs, and shall, once
842.23 Distribution; cancellation of liens. ~When the eyeryyear render to the court an account in writing and on oath

amountof the liensupon any undivided shares has been ascejt o moneys received by the clerk and of the application thereof.
tained,the court shall order a distribution of the money pertaininGyisory: 1973 c. 189Sup. Ct. Order67 Wis. 2d 585, 767 (19751,993 a. 486

to such shares to be made amdmg lien creditors according to

the priority thereof, respectively; and tieterk of the court shall 842.30 Collection of sum invested.  Any person interested
procuresatisfaction thereof to be acknowledged as required lyany investment under this chapter maith the leave of the

law and cause such lien to be duly satisfied of record, and theurt, prosecute an action to enforce the same in the name of the
expenseshereof shall be paid out of the money realizedhen clerk.

saleof the share which was subject to the lien. History: 1973 c. 189Sup. Ct. Order67 Ws. 2d 585, 767 (1975).
History: 1973 c. 189Sup. Ct. Orde67 Wis. 2d 585, 767 (1975); Stats. 1975 s. o )
842.23. 842.31 Statute of limitations not affected.  This chapter

) shallnot authorize the revival or prosecutiairany claim to lands
842.24 Proceedings not to affect whom. The proceed whichwould otherwise be barred by the statute of limitations or
ingsto ascertain and settle the amount of liens, as herein providggthe acquiescence of any party having any such claim.
shallnot afect any other party in such action nor delay the payingHistory: 1973 c. 189Sup. Ct. Order67 Ws. 2d 585, 767 (1975).
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