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CHAPTER 972
CRIMINAL TRIALS

972.01 Jury;civil rules applicable. 972.09 Hostile witness in criminal cases.
972.02 Jury trial; waiver 972.10 Order of trial.
972.03 Peremptory challenges. 972.11 Evidence and practice; civil rules applicable.
972.04 Exercise of challenges. 972.115 Admissibility of defendang statement.
972.06 View. 972.12 Sequestration of jurors.
972.07 Jeopardy. 972.13 Judgment.
972.08 Incriminating testimony compelled; immunity 972.14 Statements before sentencing.
972.085 Immunity; use standard. 972.15 Presentence investigation.
Cross—reference: See definitions in £67.02 The verdict of a 13 member jupanelagreed to by the defense and prosecution

wasvalid. State vLedger175 Wis. 2d 16, 499 N.W2d 199(Ct. App. 1993).
972.01 Jury; civil rules applicable. The summoningf Whenthere are grounds to believe the jury in a criminal case needs protection, the

h X e . . trial court may take reasonable steps to protect the identity of potential jurors. Pre
jurors, the selection and qualifications of the juhe challenge of ventingreferences on the record to jusonames, employment, and addresses while

jurorsfor cause and the duty of the court in g¢irag the jury and providing the defense with copies tfe juror questionnaires during voir dire was
giving instructions and disc@ng the jury when unable to agreeNIthln the courts discretion. State Britt, 203 Wis. 2d 25553 N.W2d 528(Ct. App.

> and di he jury wr 1995),95-0891
shall be the samén criminal as in civil actions, except that s. 12 gefendant was not automatically entitled to a new trial when, in waiving the

805.08(3) shall not apply right to a jury trial, the trial court did not advise that a jury verdict musnag@imous.
History: Sup. Ct. Ordel67 Wis. 2d 585, 784 (1975); Sup. Ct. Order R6-08 The appropriate remedy is through a postconviction motion that, as a threshold

207 Wis. 2d xv (1997). requirementmust contain an allegation that the defendant did not know or-under
Thechage as to the duty of a jury to try to reach agreement, was priipéiey gtsanggg)%rlghts atissue. StateGrant230 Ws. 2d 90601 N.W2d 8(Ct. App. 1999),

v. State51 Wis. 2d 641187 N.W2d 810(1971). o

Reinstructiorpresenting for the first time choicks lesser included tgnses not . Sub-(1) applies when a defendant seeks to waive a juheinesponsibility phase
presented in the initial instructions pfoperat all, would be a rare event, only done©f @ bifurcated trial. Thetate has a legitimate interest in having the decision of mental
in exceptional circumstances. Statd@hurmond2004 W1 App 49270 Wis. 2d 477~ responsibilitydecided by a jury State vMurdock,2000 W1 App 170238 Ws. 2d
677N.W.2d 655 03-0191 801, 617 N.W2d 17599-0566 .

To prove a valid jury trial waiverthe circuit court must conduct a colloquy
L . . . designedo ensure that the defendant: 1) made a deliberate choice, absent threats or
_972-_02 Jury tr_|3-|_. waiver. (1) Except as Other\_/Vlse providedpromisesto proceed without a jury trial; 2) was aware that a jury trial consists of
in this chaptercriminal cases shall be tried by a jury selected ﬁ]ar;elof 12 pg?pI? ttrf]\at_ ngjuagreﬁ? on kall elgmer_lts of thehcrtlhme g?ﬂt 3) r\:va_s aW_elltrye
; ; ; ; i+that in a court trial the judge will make a decision on whethrotite or she is gui
_prescrlbedn 5'805'0.8 unless the defendant waives a Jury in Wmof the crime chayed; and 4) had enough time to discuss the decision with counsel.
ing or by statement in open court or unde¥&¥.08 (2) (b)on the  statev. Anderson2002 Wi 7 249 Ws. 2d 586638 N.W2d 301 00-1563
record,with the approval of the court and the consent of the statéf a defendant waives the right to a jury trial anddineuit court fails to conduct
. .. .a colloquy with the defendant regarding the wajeereviewing couray not find,
(2) At any time before the verdict in a felony case, the partigSalid waiverbased on the record. As a rematig circuitcourt must hold an evi
may st|pu|ate n wr|t|ng or by statement In open court, on thientiaryhearing on whether the waiver was knowiimgelligent, and voluntary|f
i i P state is unable to establish tigar and convincing evidence that the defendant
record,with the approval of the CO”TL that.the Jury shall consist §fowing|y, intelligently, and voluntarily waived a jury trial, the defendant is entitled
anynumber less than 12. If the casa misdemeanor case, th@o a newtrial. State vAnderson2002 W1 7 249 Ws. 2d 586 638 N.W2d 301
jury shall consist of 6 persons. 00-1563 ) . ) )
. . . a\{Vhethera defendant waived the right to have the jury determine all the elements
~ (3) Inacase tried without a jury the court shall make a genegine crime or only some of them and whether the defendant gave up a jury trial in
finding and may in addition find the facts specially lieu of a determination by the circuit court or stipulated to the elements, the waiver
alysisis the same. Any waiver must be made personally omettwrd by the

(4) No member of the grand jury which found the indictmerflatendant. State v Hauk 2002 W1 App 226257 We. 2d 579652 N.W2d 393

shallbe a juror for the trial of the indictment. 01-1668
History: Sup. Ct. Order67 Ws. 2d784; Sup. Ct. Ordell41 Ws. 2d xiii (1987); If a court withholds any juror information in open court, it must: 1) findttieat
1995a. 427 Sup. Ct. Order Nd®6-08 207 Ws. 2d xv (1997). jury needs protection; and 2) take reasonable precautions to avoid prejudicing the

Judicial Council Note, 1988:Sub. (1) is amended to reflect that waiver of trial bydefendant.When jurors’ names are withheld, the court, atiaimum, must make
jury may be made by telephone upbe defendarg request, unless good cause tod Precautionary statementtte jury that the use of numbers instead of names should
thé contrary is shown. [Re Ordefesftive Jan. 1, 1988] In no waybe interpreted as a reflection of the defendagilt or innocence. State

Judicial Council Note, 1996: This proposal changes “drawn” to “selected” V- Prj](:ke.': 2003 Wlt_JEZt_259 IWShtzg 484657 l_\l.WdeBt7J4 (t)(_)—d3354 Ldae, A
wheneven statute refers to choosing jurors or prospective jurors, for statutory-unifor | ereis no constitutional right to waive a jury and be tried by a judge. A prosecu
mity. [Re Order ective 7-1-97] or’s decision to withhold consent to a defendargquested waiver of the right to a

. . . . . jury trial is not reviewable. A trial court need not justify its refusal to apptioere
A defendant could claim that his waiver of a jurhen the record was silent as tolury _
acceptancédy the court and prosecution, made his subsequent jury trial invalifver State vBurks,2004 WI App 14268 Ws. 2d 747674 N.W2d 64003-0472

Spillerv. State49 Wis. 2d 372182 N.W2d 242(1971). Waiverof jury in Wisconsin. 1971 WLR 626.
A defendant can waive a jury after the state has completed itS/Agasex v. State, . . .
50 Wis. 2d 368184 N.W2d 189(1971). 972.03 Peremptory challenges. Each side is entitled to

A defendant who demanded a jury trial cannot be held to have waived it by parigg |y 4 peremptory challenges except as otherwise pl’OVidibliiSin

ingi ial to th ise thi ion for the first ti . . ) . . ;
g?g&%.'%?ef,rﬁa;%éoevﬁyg(fgggfg4rﬁ§@§d'%gga%§’f)_°rt e first time on apPegh Ction. When the crime chged is punishable by life imprisen

A record demonstrating the defendantilingnessand intent to waive a jury must ment, the state is entitled to 6 peremptory challeng_es thad
be established before accepting a waivéirueger v State 84 Ws. 2d 272267  defendants entitled to 6 peremptory challengesthiére is more

N.W.2d 602 (1978). i
Thedefenses participation in aisdemeanor court trial, without objection, did notthan one defendant, the court shall divide d‘a”enges as equa"y

constitutewaiver of a jury trial. State Wioore,97 Ws. 2d 669294 N.W2d 551(Ct. aSpraCtiC.able among them; and if the“' defer]sgs are advel's_e and
App. 1980). thecourt is satisfied that the protection of their rights so requires,

The court abused its discretion in disajiag an ill juror during deliberations with  the court may allow the defendardagditional challenges If the
outmaking any record as to the circumstances of the digelsend without counsel '

beingpresent. Unless the defendant consents, it is reversible error for the satart to C'iMe iS punishable by life imprisonment, the t0t3;| peremptory
stitutean alternate juror for a regular juror after jury deliberations have begun. Stgteallengesallowed the defense shall nexceed 12 if there are
v.Lehman,108 Ws. 2d 291321 N.W2d 212(1952). only 2 defendants and 18 if there are more than 2 defendants; in

A trial court may not deny an accugediotion to withdraw a jury waiver without .
showing that granting the withdrawal would substantially delay or impede the ca@iberfelony cases 6 challenges if there are only 2 defendants and
of justice. State.\Cloud,133 Ws. 2d 58393 N.W2d 129(Ct. App. 1986). 9 challenges if there are more than 2. In misdemeanor cases, the
A waiver of a jury trial must be madiy an afirmative action of the defendant; stateis entitled to 3 peremptomghallenges and the defendant is
neithercounsel nor the court may waive it ive defendarg’behalf. If the defendant : ;
hasnot personally waived the right, the proper remedyrisw trial rather than a pest entitled to 3 peremptory challenges, except that if there are 2
convictionhearing. State. \Livingston,159 Wis. 2d 561464 N.w2d 839(1991). defendantsthe court shall allow the defense 4 peremptory-chal
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lenges,and if there are more than 2 defendatits, court shall " Guafraniee?f IO_Pen pul'njlic pro%eetding_s in Cccrisminal_triags inr([:qudg gf& dLiJreSeé%Tina
H | Ol potential jurors. Press—kEnterprise erior Court o .

allow the defense 6 peremptory challenges. Each side shallfg,) " J P P

allowedone additionaperemptory challenge if additional jurors

areto be selected under®72.04 (1) 972.06 View. The court may order a view by the jury
History: 1983 a. 2261995a. 427 Sup. Ct. Order No®6-08 207 Ws. 2d xv Thetrial court, sitting as the trier of fact, committed an error of law in making and
(1997). relying on an unrequested, unannounced, unaccompanied and unrecorded view of an

Judicial Council Note, 1983:This section is amended bjlowing one additional accidentscene in assessing evidence produced at trial. American Familynislut.
peremptorychallenge when additional jurors are to be impaneled. This approximatgs, v Shannon]120 Ws. 2d 560356 N.W2d 175(1984).
theright of each side under prior s. 972.05 to one additional peremptory challenge
for each alternate jurorSince abolition of the concept of “alternate” jurors permitsg .
the additional peremptory challenge to be made to any member of the panel, only #2.07 Jeopardy. Jeopardy attaches:
additionalchallenge is permitted. [Bill 320-S] _ (1) In a trial to the court without a jury when a witness is

Judicial Council Note, 1996: This proposal changes “impaneled” to “selected” .
wheneven statute refers to choosing jurors or prospective jurors, for statutory unifgvorn; . ) . .
mity. [Re Order dective 7-1-97.] (2) In ajury trial when the selection tife jury has been com

A defendanhas a heavy burden to show unlawful discrimination in a prosécuto i
peremptorychallenges. State Grady 93 Wis. 2d 1 286 N.W2d 607(Ct. App. bletedand the jury sworn.
1979).

A party defending against an allegation that peremptory strikes were usisd for
criminatoryreasons must fafr something more thanbeld statement that other ron
prohibitedfactors were considered. Themeist be a showing that there is a nexus
betweerlegitimate factors and the juror who was struck. Stalegadowsky209 972.08 Incriminating testimony compelled; immunity.

Wis. 2d 577563 N.W2d 188(Ct. App. 1997)96-2927 i
An appellate court should overturn a circuit caudétermination thatprospee (1) (a) Whenever any person refuses to testlfy Opmjuce

tive juror can be impartial only if the jurarbias is manifest; not where there is a reaP00KS, papers or documents when required to do so before any
sonablesuspicion of bias. The test for manifest bias is stated. Sta&zron219 grandjury, in a proceeding under 868.260r at a preliminary

Wis. 2d 481579 N.W2d 654(1998),96-3425 But seeState vFaucher227 Ws. inati M i i i
2d 700 596 N.w2d 770(1999),97-2702 for a review of this case to apply new ter examlnatlo%pnmmal hear(ljngfohr_ trial fﬁr the reaso‘.r}]that Fhe testi
minology regarding juror bias. mony or evidence required of him or her may tenthtwiminate

Veteranjurors cannot be removed solely on the basis of having served as jurorkiim or her or subject him or her to a forfeiture or penéity per
asimilar case, but must be shown to have exhibited bias in the case they are cgl may nevertheless be compelled to testify or produce the evi

to hear It was error for the trial court not to strike 5 potential jurors who had serv - L
on a prior case in which the same defense was used when the jurors expresse: peby order of the court on motion of the district attornisip

theywould not give serious consideration to the defense. Stiteman,227 Ws.  personwho testifies or produces evidence in obedience to the
ZdZ%GfSQZ N-:/\_IZd 160(%_393)E97-2449t_ | when both th fiodefexds commandof the court in that case may be liable to any forfeiture
erencant 1s ot shuted 1o a new tria when doth the proseutl © grpenalty for oron account of testifying or producing evidence,

aregiven an equal number of peremptory strikes, even if the number is less than Elro . h
vided for by statute. State Erickson,227 Ws. 2d 758596 N.W.2d 749(1999), butno person may bexempted from prosecution and punishment

98-0273 o o o __for perjury or false swearing committed in so testifying.
Thereis no automatic disqualification of potential jurors who have been convicted . . . . ;
of crimes. The erroneous dismissal of a prospective faraause does not consti (b) _The immunity provided under pafa) is subject to the
tutean additional peremptory challenge fioe moving party; it is an error subject to restrictionsunder s972.085
h | lysis. m 27 Wis. 2 N.w2d 7 . . . . .
App. 1098) 07-0052 State Wendoza227 Ws. 2d 835596 N.W2d 736(Ct (2) Whenevera witnessattending in any court trial or appear
Peremptorychallenges may not be exercised, and therefore not changed, afteriig before any grand jury or John Doe investigation under s.
parties have accepted the jueyen if the jury has not yet been sworn. Stalew 968, 26fails or refuses without just cause to comply with an order

telle, 2000 W1 App 10, 235 Ws. 2d 91612 N.W2d 35699-2159 Pf the court under this section to give testimony in responae to
Thetrial courts failure to remove a potential juror who was objectively biase

forcing the defendant to strike the potential juror with a peremptory strike allow&iHestionor with respect to any mati¢he court, upon such failure_

underthis section, did not require a new trial when the defendant received a fair trig. refusal, or when such failure or refusal is duly brought to its

The harmless error test under s. 805.18 (2) is applic#biate vRamos211 Wis. i i i i

2d12is overtumed. State indel, 2001 W1 108245 Ws. 2d 689629 Nwzd 224 attention,may summarily order the witnesstonfinement at a

99-2704 suitableplace until suctime as the witness is willing to give such
Equalprotection precludes a prosectsarse of a peremptory challenge to excludd€stimonyor until such trial, grand jury term, or John Doe inves

potentialjurors solely by reason oéce. A criminal defendant can raise the equetigation under s968.26is concluded but in no case exceeding one

protectionclaim that jurors were excluded because of their race, whether or not tl : : ; ;
Is racial identity between the defendant and the excluded jurors. Pov@ét®w99 F&‘/’Ear. No person confined under this section shall be admitted to

U.S.400 113 L. Ed. 2d 41 (1991). See also Basten Kentucky 476 U.S. 7990  bail pending the determinaticsf an appeal taken by the person
L. Ed. 2d 691986) for a process for evaluating a claim that race was theasie from the order of confinement.

Thefederal rule that jeopardy attaches when the jury is sworn is an integral part
of the guarantee against double jeopar@yist v Bretz,437 U.S. 2§1978).
NOTE: See also the notes to Article I, section 8, of thei$onsin Constitution.

for a peremptory challenge. ) History: 1979 c. 2911989 a. 1221993 a. 98486, 2009 a. 24
Gender—baseperemptory strikes are barrey the equal protection clause. J.E.B. orderinga witness who has begranted immunity to answer questions does not
v. Alabama ex rel. B. 511 U.S. 127128 L. Ed. 2d 891994). violate the constitutional right against self incrimination. StaRiake,46 Ws. 2d

386, 175 N.W2d 210(1970).
972.04 Exercise of challenges. (1) The number of jurors  Theprosecutor is required to move that witnesses be granted immunity before the
: : : courtcan act. The trial counias no discretion to act without a motion and a defendant
_Seleme_(tha” be prescribed in856.06 (2) (a))r(am)z whichever  cinnotinvoke the statute. Elam State50 Wis. 2d 383184 N.W2d 176(1971).
is applicable, unless a lesser number haen stipulated and an order by a judge to compel a witness in a John Doe proceeding to testify after
approvedunder s972.02 (2)or the court orders that additionalarefusal on the ground of self-incrimination mustdo@e in open court. State ex

jurorsbe selected. That numbefus the number of peremptory"!: Newspapers, Inc. Circuit Court.65 Ws. 2d 66221 N.W2d 894(1974).
In considering whether to move for immunity for a witness, a prosecutor should

challengesavailable to all the partieshall be called initially and considerthe duty to not merely convict but to seek impartial justice and should not
maintainedin the jury box by calling others to replace juror$esitate to move fdmmunity on the ground that the testimony thus elicited might
excusedor cause until alurors have been examined. The partie(g(oneratehe defendant. PetersState,;70 Ws. 2d 22233 N.W2d 420(1975).

g ’ A Sub. (2) d t apply to prelimi dings. Stdenzales172 Ws.
shall thereupon exercise in their ordéne state beginning, the >4 5u76 4(19)3 ﬁﬁzng 4"1%’(’& ‘z\,ﬁ,ﬁ?i@g“gfy proceedings nzalesl S

peremptorychallenges available to them, and if any party declinesrhis section does not prevent a district attorfreyn entering into a nonprosecu

tion agreement prior to filing chges in exchange for informationancriminal inves
to challenge, the challenge shall be made by the clerk by 10t. e ion “Stare vIones217 Ws. 2d 57576 N.W2d 580(Ct. App. 1098)97-1806

(2) A party may waive in advance any or all of its peremptoryA defendant seeking review of prosectgdmmunization decision must make a
challengesand the number of jurors called pursuant to $wp. substantial evidentiary showing that the government intended to distort the judicial
hallb d d by thi b fact—finding process. Stuart@agnon614 F Supp. 2471985).
shallbe reduced by this number NOTE: See also the notes to Article section 8 of the Wsconsin constitution.
History: 1983 a. 2261995a. 427 Sup. Ct. Order No®6-08 207 Ws. 2d xv
(1997). o . L
Judicial Council Note, 1983:Sub. (1) is amended by allowing the court to orde972'085 Immunlty,_ use standard. Immunity fromcriminal
thatadditional jurors be impaneled. The size of the panel is then reduced to the agpfoforfeiture prosecution under sk3.35 17.16(7), 77.61 (12)
priate number by lot immediately befofeal submission if that has not already 93,17 111.07 (2) (b) 128.16 133.15 139.2Q 139.39 (5)

occurredthrough death or dischge of a jurar See s. 972.10 (7), stats. Abolition Ofécﬁ)s 048196.48 551.602 (5)553.55 (3)601.62 (5)767.87 (4)

the concept of “alternate” jurors is intended to promote an attentive attitude and a

legial relationship among all jurors. [Bill 320-S] 885.15 885.24 885.25 (2) 891.39 (2) 968.26 972.08 (1)and
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979.07(1) and ch.769, provides immunity only from the use of (5) When the evidence is concluded and the testimony closed,
the compelled testimony or evidence in subsequent criminal ibreither party desires special instructions to be given to the jury
forfeiture proceedings, as wedls immunity from the use of evi theinstructions shall be reduced to writing, signed by the party or
dencederived from that compelled testimony or evidence. his or her attorney and filed with the clerk, unless the court ether
History: 1989 a. 1221995 a. 225400, 1997 a. 352005 a. 443.265 2007 a.  wise directs. Counsel for the parties, or the defendant if he or she
196 is without counsel, shabe allowed reasonable opportunity to

972.09 Hostile witness in criminal cases. Wheretesti examinethe instructions requested and to present agubdnthe

. . N : ._court objections to the adoptioor rejection of any instructions
mony of a witnesst any preliminary examination, hearing or trIafequesteday counsel. The court shall advise the parties of the
in a criminal action is inconsistent with a statemgrviously

deby the wit the wit b ded hostil irftructionsto be given. No instruction regarding the failure to
made yd ewl 'Jesg' e wl r&ess may_t e regardeth asano '%W || a witness at the trial shall be made or givethéf sole basis
ness and examined as an adverse witness, and the party prodyging ., instruction is the fact the name of the witness appears
the witness may impeach the witness by evidence of such prﬂﬂfona list furnished pursuant to371.23 Counsel, or the defend

gﬁ?gﬁgﬁ?&?igmﬂg' V\;Zgg g?lfg.mhtgieqef?g%?rg' .gelr?(‘:'\é\nt if he orshe is not represented by counsel, shall specify and

shallbe regardled avsva hvc\)/stilela \\//vitr\1/ess| and ma)llzge exar‘r\{illam a%tatethe particular ground on which the instruction is objected to,
X e > : ndit shall not be stitient to object generally that the instruction

adversewitness at any hearing in which the legality of such S&oesnot state the lavor is against the lavbut the objectioshall

zuremay properly be raised. specify with particularity how the instructiois insuficient or

History: Sup. Ct. Order59 Wis. 2d R1, R6 (1973%993 a. 486 t state the | t hat ticular | th .
The defendant was not prejudiced by receipt in evidence of a hostile state witnegé)esno state the law or to what particular language there IS an

entirestatementather than only those portions she acknowledged at trial, for whi@bjection. All objections shall be on the record. The court shall

prior inconsistent statements may not be introduced until they have been read tcpﬂ‘@videthe jury with one complete set of written instructipns
witnessin order that the witness may explain the contradiction, it appeared thetein | . . . .
the unread portion ofhe statement was not inconsistent with the witness’ testimor¥jding the burden of proof and the substantive law to be applied

attrial, but would have been objectionable as hearsay if such objection had bt@the case to be decided.

made. When the question is raised as to the propriety of use of a prior inconsistent . . .
statemenbf a witness, and requeistmade for hearing outside the presence of the (6) In closing agument, the state on the issue of guilt and the

jury, the more appropriate procedure is to excuse the Bujlock v State53 Ws.  defendanton the issue of mental responsibility skaimmence
2d 809 193 N.W2d 889(1972). andmay conclude the gument.

This sectiordoesnot forbid the use of prior inconsistent statements of a witness ", .
assubstantive evidence when no objection is made by counsel. There is no duty of 7) If additional jurors have been selected und872.04 (1)
thetrial court to sua sponte reject the evidence or to instruct the jury that the evideapglthe number remains more thmquired at final submission of
is limited to impeachment. Irby. Gtate 60 Ws. 2d 31, 210 N.W2d 755(1973). the cause, the court shall determine by lot which jUI’OI’S shall not
. . . participatein deliberations and disclge them.
972.10 Order of trial. (1) (a) After the selection of ajuthe ™ i " 1979 ¢ 1281981 c. 3581983 a. 226Sup. Ct. Orderl30 Ws. 2d xi
court shall determine if the jurors may take notes of the preiose);1993 a. 4861995 a. 387Sup.Ct. Order No96-08 207 Wis, 2d xv (1997).
ceedings: Judicial Council Note, 1983:Sub. (7) requires the court to reduce the size of the
. . . ujugy panel to the proper number immediately prior to final submission aftirge.

1 If the court authorizes note_—taklng, the court Sha”_ INStrUGkneedegurors must be determined by mid these may not participate in delibera

the jurors that they may make written notes of gineceedings, tions. State vLehman,108 Ws. 2d 291(1982). [Bill 320-S]

exceptthe opening statements and closingyanents, if they so . Judicial Council Note, 1986:Sub. (1) (b) is amended to provide that preliminary
X . X . instructionsmay include the elements of anyesfse chaged, what constitutes evi
desireand that the court will provide materials for that purpose dknceand what does not, guidance regarding the burden of proof and the credibility

they so request. The court shall stress the confidentiality of thigvitnesses, and directions not to discuss the case until deliberations begin.

i i i i \The state need not introduce evidence of a confession until after defendant testifies
notesto t.he jurors. .The ]L}I’OI’S may refer to their notes dunng t?ﬁd gives contradictory testimonfmeenv. State51 Wis. 2d 175186 N.W2d 206
proceedingand deliberation. The notes may not be the basis f0Ep (5) is amended to require that the court provide the jury one written copy of

or the object of any motion by any partifter thejury has ren itsinstructions regarding the burden of proof. [Re Ordii7efl-86]
deredits verdict, the court shall ensure that the notes are prom%tl hetrial court did not err in failing to declare a mistrial becausesthtement made
t

he prosecutor in closinggument, challenged as improper allegedly because he
collectedand deStroyed' expressedhis opinion as to defendasguilt, when it neither could be said that the

2. If the court does not authorize note—taking, the court shstitementvas based on sources of information outside the record, nor expressed the

: : prosecutor'sonviction as to what the evidence established. StdeGee52Wis.
statethe reasons for the determination on the record. 20736 190 N.W2d 893(1971).

(b) The court may give additional preliminary instructions to No potential coercion was exerted by the trial court in its statement made to the jury

assistthe jury in understanding its duty and the evidence it wikkquestingt to continue its deliberations for the next Hadtr or hourand if not then
hear. The preliminary instructions may include, without Iimita?8&62%‘{\?%3?420;8%?3;98me”ts would be made. ZiegleBtate 65 Ws. 2d

tion, the elements of any fef!se chaged, What constitutes evi  an objection to jury instructions wiliot be waived when the instructions misstate
denceand what does not, guidance regarding the burden of prgefaw. Randolph vState83 Ws. 2d 630266 N.W2d 334(1978).

andthe credbilty of winesses, and directins not o discuss thef e efendant move r s o e sore o isms e pos
caseuntil deliberations beginThe additional instructions shall beqrion. State vGebarskigo Wis. 2d 754280 N.W2d 672(1979).
disclosedo the parties before they are given and either party may refusal to give a jury special instructions on identification was not an abuse of
objectto any specific instruction or propose instructions of its owafiscretion. Hampton.\Btate 92 Ws. 2d 450285 N.W2d 868(1979).
to be given prior to trial. Controlof the content and duration of closing@ament is within the discretion of
g p. . . — thetrial court. State.\Stawicki,93 Ws. 2d 63286 N.W2d 612(Ct. App. 1979).

(2) In a trial where the issue is menml_sponsmlllty of @ A special instruction need not be given because a witness has been granted immu

defendantthe defendant may make an opening statement on suigh Linse v State 93 Ws. 2d 163286 N.W2d 554(1980).

issueprior to the defendargt’'offer of evidence. The state may A defendant who chose to be represented by counsel had no right to address the

makeits opening statement on such issue prior to the defeadafif, _g%’jgg?{'gg{‘)_dos'“g guments. Robinson. \Btate, 100 Ws. 2d 152 301

offer of evidence or reserve the right to make such statement un defendant is entitled to an instruction on a valid theory of defense if the instruc
afterthe defendant has rested. tion is supported by the evidence and is relevant to the to the issue being tried. It was

. . . noterror to refuse to give an instruction regarding the defersddnetory of defense
(3) The state first diers evidencén support of the proseeu relatingto the legal basis for the motive of a witness whomes defendant. State

tion. The defendant mayffer evidence after the state has rested.Dean,105 Ws. 2d 3990314 N.W2d 151(Ct. App. 1981).
If the state andefendant have fafred evidence upon the original Unlessthe defendant consents, it is reversible error for the court to substitute an

i i ; alternatguror for a regular juroafter jury deliberations have begun. Stateehman,
ca?e,th? partlﬁs may then respectivelyfef rebutrtlal tefsnmo_ny 108Wis. 2d 291321 N.W2d 212(1982).
only, unless the court in its discretion permits them eradvi Underthe separation of powedsctrine, ss. 805.13 (4), and 972.10 (5) require sub

denceupon their original case. missionof written instructiongo the jury on the substantive law but do not require

) : utomatic reversal when the trial court fails to do so. Instructions on the burden of
(4) At theclose of the state’case and at the conclusion of thgroof and presumption of innocence are procedural, not substantivénlafatter

entirecase, the defendant may move on the record for a dismissat. B.111 Wis. 2d 175330 N.W2d 584(1983).
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N Wérgggnoeqﬁg%sgucﬁons are upheld. State Saternus127 Ws. 2d 460381  courtroom and simultaneously televised in the courtroom by
iy (1986). . - ! . meansof closed-circuit audiovisual equipment if afi the fol
The court must inform counsel of changes it makes to jury instructions foIIowwl% . X

aninstructions conference. Statekwintz,160Wis. 2d 722467 N.w2d 531(1991). wing apply:
Underrare circumstances, a jury instruction creating a conclusive presumption 1. The court finds all of the following:

regardingan element of a crime may be harmless erBtate vKuntz,160 Ws. 2d . .

722,467 N.W2d 531(1991). a. That thepresence of the defendant during the taking of the

Instructionalrulings are to be made at the close of the evidence. A partis child’s testimony will result in the child sigring serious emo
entitledto a mid-trial advisory ruling on whether an instruction will be givBach 1 H i i
aruling, if given, is nonbinding and not subject to appeal . Staeln 103 Ws. tional distress ;uch that thg child cannot rt_eagonably communicate.
2d 346 535 N.w2d 1(Ct. App. 1995). b. That taking the testimony of the child in a room othan

Sub.(7) does not address whether a court may substitute an alternate juror f; i Qi i ;
deliberatingjuror with the consent of the parties under the procedure set farnin theé courtroom and simultaneously televising the testimortién

man In this case the defendant consented to the substitution and that setiséet courtroomby means of closed-circuit audiovisual equipment is
the procedural requirements béhman State vAvery, 2011 WI App 124 337 Ws.  necessaryo minimize the trauma to the child of testifying in the
2d 351, 804 N.w2d 216 10-0411 ; ; :

courtroomsetting and to provide a setting more amenable to

Therigh I includes the righ ke a closi f the evi . ng a :
totrier of f;i?_cﬂlé?ﬁﬁg'@?\,%?,f%rf 2%2‘5?5?‘353‘1"‘9"72;'“9 summary of the evidengeo,  ingthe child witness uninhibited, truthful testimony

Absentan overriding interest articulated in findings, a criminal trial must be open 2. The trial in whichthe child may be called as a witness will
to the public. Richmond Newspapers, IncVirginia, 448 U.S. 5551980).

NOTE: See also the notes to Article I, section 7, of thei$onsin Constitution. commenpe: . .
a. Prior to the child 12th birthday; or
972.11 Evidence and practice; civil rules applicable. b. Priorto the child$ 16th birthday and, in addition to its find

(1) Exceptas provided in sub$2) to (4), the rules of evidence ing under subdl., the court finds thahe interests of justice war
andpractice in civil actions shall applicable in all criminal pro rantthat the childs testimony béaken in a room other than the
ceedingaunless the context of a section or rule manifestly requiresurtroom and simultaneously televised in the courtroom by
adifferent construction. No guardian ad liteed be appointed meansof closed—-circuit audiovisual equipment.

for a defendant in a criminal action. Chap&35to895and995, (b) Among the factors which the court may consider in deter
exceptss.804.02to 804.07and887.23to 887.26 shall apply in - mining the interests giistice under pata) 2. bare any of the fel
all criminal proceedings. lowing:

(2) (@) In this subsection, “sexual conduct” means any-con 1~ The childs chronological age, level of developmentd

ductor behavior relating to sexual activitiethe complaining canaityto comprehend the significance of the events and to
witness,including but not limited to prior experience of Sexua\ierbalizeabout them.

ggﬁgg:ﬁ:n(gn;ﬁ?gfsltyﬁghtaa’ use of contraceptives, living 2. The childs general physical and mental health.

(b) If the defendant is accused of a crioveler s940.225 3. Whether the events about which the child waitify
048.02 948.025 948.05 948.051 948.06 948.07 948.08 constitutedcriminal or antisocial conduct against ttiild or a
948.085 948.09 0r 948.095 or under $940.302 (2)if the court  Personwith whom the chilchad a close emotional relationship
finds that the crime was sexuallyotivated, as defined in s.and; if the conduct constituted a batteoy a sexual assault, its
980.01(5), any evidence concerning the complaining witngsg'durationand theextent of physical or emotional injury thereby
prior sexual conduct or opinions of the witnegsior sexual con caused. _ S _
ductand reputation as to prior sexual conduct stwlbe admitted 4. The childs custodial situation and the attitude of other
into evidence during the course of the hearing or trial, nor shall diguseholdnembers to the events about which the child will tes
referenceto such conduct be made in the presesfcthe jury tify and to the underlying proceeding.

exceptthe following, subject to £71.31 (1): ~ 5. Thechild’s familial or emotional relationship to those
1. Evidence of theomplaining witness’ past conduct with involvedin the underlying proceeding.
the defendant. 6. The childs behavior at or reaction to previous interviews

2. Evidenceof specific instances of sexual conduct showingoncerning the events involved.
the source or origin of semen, pregnarmydisease, for use in 7. Whether the child blames himself or herself for the events
determiningthe degree of sexual assault or the extent of isjuky involved or has ever been told by any person not to disthese;

fered. whetherthe childs priorreports to associates or authorities of the
3. Evidence of priountruthful allegations of sexual assauleventshave been disbelieved or not acted upon; and the hild’
madeby the complaining witness. subjectivebelief regarding what consequences to himself or her

(c) Notwithstanding s901.06 the limitation on the admission Self, or persons with whom the chilths a close emotional rela
of evidence of or reference to the prior sexual conduct of the cdignship,will ensue from providing testimony
plainingwitness inpar (b) applies regardless of the purpose of the 8. Whether the child manifests bas manifested symptoms
admissionor reference unless the admissisnexpressly per associatedvith posttraumatic stress disorder or other mental dis
mitted under par(b) 1, 2. or 3. orders,including, without limitation, reexperiencing the events,

(d) 1. If the defendant is accused of a crime unde4®225 fear of their repetition, withdrawal, regression, guilt, anxiety
948.02 948.025 948.05 948.06 948.085 or 948.095 evidence stresspightmares, enuresis, lack of self-esteem, mood changes,
of the manner of dress of the complaining witness at the time wit@mpulsivebehaviors, school problems, delinquenantisocial
the crime occurred isdmissible only if it is relevant to a contestedpehavior,phobias or changes in interpersonal relationships.
issueattrial and its probative value substantially outweighs all of 9. The number of separate investigative, administratie
the following: judicial proceedings at whichthe childs testimony may be

a. The danger of unfair prejudice, confusion of the issues i&quired.
misleading the jury (bm) If a court orders the testimony of a childb®taken under

b. The considerations of undue delasaste of time or need par.(a), the court shall do all of the following:
lesspresentation of cumulative evidence. 1. To the extent it is practical and subject t®%2.10 (3)

2. Thecourt shall determine the admissibility of evidencschedulehe testimony on a date when the clsilcécollection is
undersubd.1. uponpretrial motion before it may be introducedikely to be fresh and at a time of day when the chifiegy and
attrial. attentionspan are likely to be greatest.

(2m) (a) Atatrial in any criminal prosecution, the court may 2. Provide a room fothe child to testify from that provides
onits own motion or on the motion of any parmyder that the tes adequateprivacy freedom from distractions, informality and
timony of any child witness be taken in a room other ttten comfortappropriate to the chils’developmental level.
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3. Order a recess whenever the ggecomfort or attention This section does not violate the separation of powers doctrine. Shditehell,

spanof the child or other circumstances so warrant. 144Wis. 2d 596424 N.W2d 698(1988). .
In limited circumstances, expert testimony about the consistency of a sexual

4. Determine that the childnderstands that it is wrong to tellassaulcomplainant behavior with victims of the same type of crime may fered

alie and will testify truthfully if the childd developmental leve] for the purpose of helping the trier of fact understand the evidence to determine a fact
N s B in issue, as long as the expert does not give an opinion about the veracity of-the com
or verbal skills are such that administration ofoath or dirma-  plainant'sallegations. State Jensenl47 Ws. 2d 240256,432 N.W2d 913(1988).

tion in the usual form would be inappropriate. This section does not on its face violate the constitutional right to present evidence,
T : ; may in particular circumstances violate that riglt eStablish the right to present
S. ) Before questlon!ng by the Pames beglns, attempt t0_pI%ﬂéerwiseexcluded evidence, the defendemitst make an &dr of proof establishing
thechild at ease, explain to the child the purpose of the testim@ictors and the court must perform a balancing test. Steigizzano155 Wis.
andidentify all persons attending. 2d633 456 N.W2d 325(1990). o
. . Summaryjudgment does not apply to cases brought under the criminal State.
6. Supervise the spatial arrangements of the room and {h&yndman170 Ws. 2d 198488 N.w2d 1.1 (Ct. App. 1992).
location,movement and deportment of p#rsons in attendance. Section805.03 authorizing sanctions for failure to comply with court orders is
f ; ; o applicableto criminalactions. State \Heyer174 Ws. 2d 164496 N.W2d 779(Ct.
7. Allow the child totestify while sitting on the flopon a plat App. 1993).
form or on an appropriately sized chair while moving about the  “syp. (2) requires exclusion of testimony of a victrpossible prior sexuabnduct

roomwithin range of the visual and audio recording equipmerrithoughwhenthe alleged victim is an 8-year-old child, physical evidence of sexual
. contactmay create an unjust inference ttra sexual contact was by sexual assault.
8. Bar or terminate the attendance of any person whQggnterest of Michael R.BL75 Ws. 2d 713499 N.W2d 641(1993).

behavioris disruptive or unduly stressful to the child. Thatthe complaining witness in a sexual assault case had previously consented to

: ; ; sexual intercourse has virtually no probative value regarding whether she consented
(C) Only the foIIowmg persons may be presenhle room IN 5 sexual intercourse under the use o threat of violence. Shieeimannl79 Ws.

which the child is giving testimony under péa): 2d 687,508 N.W2d 54(Ct. App. 1993).

1m. Any person necessary to operate the closed—circui henthe state questioned an alleged rapist about the \satimative to lie it did
N not open the door for admissiaf evidence of prior acts of consensual sex. State v

audiovisualequipment. Jackson216 Ws. 2d 646575 N.W2d 475(1998),06-1618
i i iafEvidenceregarding prior sexual assault by a 3rd party does not fall within one of
2m. The parents of the Chll(_j, the guardlan or !ega.ll CUSt.OdI reEstatutory exceptions. THulizzandest is applied. State Rodson219 Ws. 2d
of the child orif no parent, guardian or legal custodian is availablg 550 N.\W2d 181(1998),96-1306
or the legal custodian is an agenaoye individual whose presence Notall comparison testimony than alleged sexual assault victintiehavior was

i —bei i consistentwith that of child sexual assault victims opens the door to cross—
would contribute to the welfare and well bemg of the child. examinatiorabout the alleged victimsexual behavior prior to the alleged assault.

3m. One person designated by the attorney for the state amﬁ vDunlapazooz wi 1”9 250 Wis. 2dI gefe&éo N.w2d 112, 9'?—2;5%9 ) §
i i is section does not allow a criminal defendant access to the civil su poena auces
approvedby the court and one person designated by either (hgre=eeon Coes Bt alov 5 o el o e 55 508 e 50
defendanbr the attorneyor the defendant and approved by the7g 746 N.w2d 457 06-1826

court. In order to admit evidence of alleged prior untruthful allegations of sessallt
. . . . undersub. (2) (b) 3., the circuit court must first conclude from thefgned evidence
(3) (a) In a prosecution under $40.22involving a therapist tnhata jury could reasonably find that the complainant made prior untruthful allega

anda patient or client, evidence of the patigwft’ clients personal tionsof sexual assault. The judge must determine whetuey,a&cting reasonahly

H P ; icci if. couldfind that it is more likely than not that the complainant made prior untruthful
or medical hIStory is not admissible except if: allegationsof sexual assault. StateRinger 2010 WI 69 326 Wis. 2d 351 785

1. The defendant requests a hearing prior to trial and makeg.2d 448 08-0652

i . This section protects complaining witnesses in sexual assault cases from being
an ofer of proof of the relevanCy of the eVIdence’ and questionedabout sexual conduct, but a fatdeage of sexual assault is not sexual

2. The court finds that the evidenceédtevant and that its pro cogductURtedtmh?r:dAxlllKingt.ston,zl‘jlodl?a’c\iwsgo(zlogll)?. Shield Lo W

1 i i i ici rior untrutntu egations unaer vgconsin: ape e aw: ose
bativevalue outweighs .|ts' prejudlglal nature. . WordsCome Back to Hauntou? Berry 2002 WLR 1237

(b) The court shall limit the evidence admitted under (@ar
to relevantevidence which pertains to specific information 0972.115 Admissibility of defendant’s statement. (1) In
examplesf conduct. The coug’order shall specify the informa this section:
tion or conduct that is admissible and no otéeidence of the  (5) “Custodial interrogation* has the meaning given in s.
patient's or clients personal or medicahistory may be gg8.073(1) (a)

introduced. ) ) o (b) “Law enforcement agency” hdke meaning given in s.
(c) Violation of the terms of the order is grounds foniatrial  165.83(1) (b)

but does not prevent the retrial of the defendant. (c) “Law enforcement dicer” hasthe meaning given in s.
(3m) A court maynot exclude evidence in any criminal action g5 85(2) (c)
or traffic forfeiture action for violation of $346.63 (1)or (5), or « " : ;
alocal ordinance in conformity with 846.63 (1)or (5), on the ver(t?gll Cﬁ';ﬁtgﬂwneiggtirgﬁanan oral, written, sign language, or Ron
ground that the evidence existedvwas obtained outside of this @ () Ifa statemént made by a defendant during a custodial
state. . . . interrogationis admitted into evidenda a trial for a felony before
(4) Uponthe motion of anyarty or its own motion, a court 3y, “3nq if an audio or audiand visual recording of the
may order that any exhibit or eviderioe delivered to the party jnierrogationis not available, upon a request magihe defend
or the owner prior to the final determination of the action of Pron¢ a5 provided in 972.10 (5)and unless the state asserts and the
ceedingif all of the following requirements are met: ~ court finds that one of the following conditions applies or that
(a) There is a written stipulation by all the parties agreeing {odcause exists for not providing an instruction, the court shall

the order instructthejury that it is the policy of this state to make an audio
(b) No party will be prejudiced by the order or audio and visual recording of a custodial interrogation of a per
(c) A complete photographic or othescord is made of any sonsuspected of committing a felony and that the jury oty

exhibitsor evidence so released. siderthe absence of an audio or audio and visual recording of the

History: Sup. Ct. Ordel59 Ws. 2d R1, R7 (1973); Sup. Ct. OrdéTWis. 2d 585,  interrogationin evaluating the evidence relating to the interroga
784(1975);1975 c. 184422, 1979 c. 891981 c. 148s.1,2; 1983 a. 165449, 1985  tion and the statement in the case:

a.275 1987a. 3325.64; 1993 a. 197, 227, 359, 1995 a. 4561997 a. 3191999 .
a. 1852001 a. 162005 a. 155277, 2007 a. 16, 2011 a. 271 1. The person refused to respond awoperate in the

Writing about sexual desires or activities was not itself prior “sexual conduct.” THaterrogationif an audioor audio and visual recording was made
victim's notes expressing sexual desires and fantasies were, therefore, admissiifiehe interr tion lon law enforcemefitt: r nt
Statev. Vonesh 135 Ws. 2d 477401 N.w2d 170(Ct. App. 1986). icﬁ a Ieaw :nf%%(?egweﬁ? a0 egns1 , %a?je 21 c(c))rfth org]goﬁgeaudio or

Erroneously admitted and false testimony of a victim that she wagia &irthe . : g. Yy . p . ,
time of a disputed assault so pervasivefgeted the trial that the issue of consent wa@Udio and visual recording or written record of the subgect
notfully tried. State vPenigar139 Ws. 2d 569408 N.W2d 28(1987). refusal.

Sub.(2) (b), the rape shield lawars, with 2 narrow exceptions, evidence of all ; :
sexualactivity by a complainant not incident to the alleged assault. Statanad, 2. The statement was maieresponse to a question asked as

140Wis. 2d 721412 N.w2d 139(Ct. App. 1987). partof the routine processing of the person.
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3. The law enforcementfider oragent of a law enforcementin .... Court
agencyconducting the interrogation good faith failed to make The State of WWéconsin
an audio or audio and visual recording of the interrogation ¢
becausehe recording equipment did not function, thécef or

agent inadvertently faileth operate the equipment propery, - (Name of defendant)
without the officer’s or agens knowledge, the equipment mal UPONALL THE FILES, RECORDS AND PROCEEDINGS,
functionedor stopped operating. IT IS ADJUDGED That the defendant has been convicted

4. The statement was made spontaneously and not in respetsen the defendars’ plea of guilty (not guilty and verdict of
to a question by a law enforcemenficdr or agent of a law guilty) (not guilty and a finding of guilty) (no contest) on the
enforcementigency day of ...., (year), of the crime of .... in violation of s. ....; and
5. Exigent public safety circumstances existed that prevent&g court having asked the defendant whether the defendant has
the making of an audio or audand visual recording or renderedanythingto state why sentence should not be pronounced, and no
the making of such a recording infeasible. sufficientgrounds to the contrary being shown or appearing to the
6. The law enforcement fi¢er conducting the interrogation COUrt- o _
or the law enforcement fifer responsible for observing an *IT IS ADJUDGED That the defendant is guilty as convicted.
interrogationconducted by an ageot a law enforcement agency  *|IT IS ADJUDGED That the defendant is hereby committed

reasonablybelieved at the commencement of the interrogatias the Wsconsin state prisons (county jail of .... county) for an
thatthe ofense forwhich the person was taken into custody or fqpdeterminatgerm of not more than .....

which the person was being investigated, was nota felony «1 |5 ADJUDGED That the defendant is ordered to serve a
~ (b) If a statement made by a defendant during a custodiiurcatedsentence consisting of .... year(s) of confinement in
interrogationis admitted into evidenda a proceeding heard by prisonand ... months/years of extended supervision.

the court without a jury in a felony case and if an audio or audio «1 |5 ApJUDGED That the defendaistplaced in the inten
andvisual recording of the interrogation is not available, the CoOYt o sanctions program subject to thienitations of section

may consider the absence of an audli@udio and visual record ? . . ;
ing of the interrogation in evaluating the evidence relating to tI? 3'932(3) of the Wsconsin Statutes and the followisgndk

interrogationand the statement unless the court determines t ) )
oneof the conditions under pdg) 1.to 6. applies. *IT IS_AD_JUDGED That the defendant is hereby commltt_ed
(4) Notwithstanding ss968.28to 968.37 a defendans lack  © detention in (the defendasiplace of residence or place desig
of consent to having an audio or audio and visual recording m&{gedoy judge) for a term of not more than ... o
of a custodial interrogation does ndeat theadmissibility in e “IT IS ADJUDGED That thelefendant is placed on lifetime
denceof an audio or audio and visual recording aftatement Supervisionby the department of corrections under section
madeby the defendant during the interrogation. 939.6150f the Wsconsin Statutes.
(5) An audio or audio and visual recording a custodial *|IT IS ADJUDGEDThat the defendant is ordered to pay a fine
interrogationshall not be open to public inspection undef8s31 of $.... (and the costs of this action).

to 19.39before one of the following occurs: *IT IS ADJUDGED That the defendant pay restitution to ...
() The person interrogated é@nvicted or acquitted of an  +|T |S ADJUDGED That the defendant is restricted indis
offensethat is a subject of the interrogation. heruse of computers as follows: ...
~(b) All criminal investigations and prosecutions to which the *The .... at .... is designated as the Reception Center to which
'nLQV{OQaIZ'gOnS reL%tes are concluded. the defendant shall be delivered by the sherif
Istory: a. . . ..
Institu%linglnnocence Reform: stonsins New Government Experimerkruse. *IT IS ORDERED That the clerk deliverduplicate original
2006WLR 645. of this judgment to the shefrifvho shall forthwith executéhe
] ) ) sameand deliver it to the warden.
972.12 Sequestration of jurors. The court may dired¢hat ated this .... day of (year)
thejurors sworn be kept together or be permitted to separate. ﬁVTHE Cé[JRT
courtmay appoint an &ter of the court to keep the jurors togethe

andto prevent communication between the jurors and others.Date of Ofense ...,
History: 1987 a. 731991 a. 39 District Attorney ....,

972.13 Judgment. (1) A judgment of conviction shall be Pseths? Attolr_ne)él.... h
enterecupon a verdict of guilty bshe jury a finding of guilty by ~>'f'K€ Inapplicable paragrapns.
the court in cases where a jury is waived, or a plea of guilty or RGATE OF WISCONSIN
contest. .... County

(2) Exceptin cases where cB75is applicable, uponjadg- In .... Court
mentof conviction the court shall proceed under @43 The The State of Wconsin
courtmay adjourn the case from time to time for the purpose of vs
pronouncingsentence. N ¢ defend

(3) A judgment of conviction shall set forth thiea, the ver (Name of defendant) o
dict or finding, the adjudication and sentence, and a finding as toOnthe .... day of ...., .... (year), the district attorney appeared
the specific number of days for whickentence credit is to befor the state and the defendant appeared in person and by .... the
grantedunder s973.155 If the defendant is acquittddgment defendant'sattorney

shallbe entered accordingly UPONALL THE FILES, RECORDS ANDPROCEEDINGS
(4) Judgmentshall be in writing and signed by the judge or IT IS ADJUDGED That the defendant has been found not
clerk. guilty by the verdict of the jury (by the court) and is therefore
(5) A copy of the judgment shall constitute authority for therdereddischaged forthwith.
sheriffto execute the sentence. Dated this .... day of ...., .... (year)
(6) The following forms may be used for judgments: BY THE COURT ....
STATE OF WISCONSIN (7) The department shall prescribe and furnish forms to the
.... County clerk of each county for use as judgments in cases where adefend
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antis placed on probation or committed to the custody of tleeime considered at sentenciregjuestedhotice of the date, time
departmenpursuant to ch€671to 979. andplace of the sentencing hearing and, if so, whethetisect
History: 1975 c. 39199, 1977 c. 353418 1979 c. 891983 a. 26438 5381987  attorneyprovided to the victim notice of the date, time and place
a.27,1989 a. 311991 a. 391997 a. 250275 283 1999 a. 32 o of the sentencing hearing.
Thetrial court can, o motion or on its own motion, modify a criminal sentence X
if the motion is made within 90 days after sentencing. The first judgment should be (3) (&) Before pronouncingentence, the court shall deter
amendednot vacated. Hayes 8tate46 Ws. 2d 93175 N.W2d 625(1970). minewhether a victim of a crime considered at sentenaiaigts

A trial court must inform the defendant of the right to appeal. If it does not, tl "
defendantnay pursue a late appeal. Petersdbtate 54 Ws. 2d 370195 N.w2d ?6 make a statement to the court. If a victim wantsafie a state

837(1972). ment,the court shall allow theictim to make a statement in court
The court did not abuse its discretion in revoking probation, reinstating the pr@r to submit a written statement to be read in court. The court may

sentences, and sentencing on 5 subsequiemses for a total cumulative sentence. i H
of 16 years when the defendant had a long reeoddinterposed a frivolous defenseallow any other person tmake or submit a statement under this

in the later trials. Lange Btate54 Ws. 2d 569196 N.W2d 680(1972). paragraph.Any statement under this paragraph must be relevant
Hayesdoes not impose jarisdictional limit on the power of a court to review ato the sentence.

Zigt‘ig%eﬁ‘v%‘zedef({%'ﬁf ren v Shawano-Menominee County Coté, Ws. 2d (b) After a conviction, if the district attorney knows of a victim
Following sentencing, the trial court must not only advise the defendantrigithe Of @ crime to be considered at sentencing, the district attorney shall

to appeal but also advise the defendant and defense counsel of the obligatiomgikea reasonable attempt to contact that person to inform him or
defensecounsel to continue representation pending a decision as to appeal and pnti

othercounsel is appointedVhitmore v State56 Wis. 2d 706203 N.W2d 56(1973). ng of the right to make QI’ prowdrstat_ement under pem). Any

A trial judge has no power to validly sentence with a mental reservation thatfRélure to comply with this paragraph is not a ground for an appeal
mightmodify thesentence within 90 days if the defendant has profited from imprigf a judgment of conviction dor any court to reverse or modify
onment,and he cannot change amposed sentence unless new factors are present.: Fn
State v Foellmi,57 Ws. 2d 572205 N.W2d 144 '?%Jngment of CO_”V'C“O”- _ _

A claim that the triatourt lacked jurisdiction to impose sentence because it failed HiStory: 1987 a. 271989 a. 311995 a. 771997 a. 73181, 205 1999 a. 32
to enter a judgment of conviction on the jsryerdict was not reviewable because A court’s presentencing preparation and formulation of a tentative sentence does
it involved no jurisdictional question, and the construction of the statute was At deny a defendastright to allocution at sentencing. Stat¥arnell, 153 Ws. 2d
raisedby defendant in a motion for postconviction relief nor did the defendant @34 450 N.W2d 524(Ct. App. 1989).

backto the trial court for relief as a baéis an appeal. SassS$tate63 Wis. 2d 92 Theright, under sub. (2), af defendant to make a statement prior to sentencing

216N.W.2d 22 doesnot apply to an extension of a placement undeintieasive sanctions program.
WhenWhitmoreinstructionsare given, the defendant must show that the failurStatev. Turner 200 Ws. 2d 168546 N.W2d 880(Ct. App. 1996)95-1295

to move for a new trial constituteth unintentional waiver of rights. ThieserState, Denialof the defendarg’right to speak atentencing is harmless error when a life

86 Wis. 2d 562273 N.W2d 314(1979). sentencevithout parole is mandatonstate vLindsey203 Ws. 2d 423554 N.W2d
Judgmenentered by a state court during lendency of removal proceedings in 215 (Ct. App. 1996)95-3392

federalcourt was void.State vCegielski, 124 Ws. 2d 13368 N.W2d 628(1985). Thegood character of a victim killed as the result of a crime is relevant in sentenc

A courts refusal to poll jurors individuallwas reversible errorState vWojtale-  ing. State vGallion,2004 WI 42270 Ws. 2d 535678 N.w2d 197 01-0051
wicz, 127 Wis. 2d 344379 N.W2d 338(Ct. App. 1985).

A written judgment of conviction is not a prerequisite to sentencing. Siiam, i i i icti
Ay 2d]31%103 NW2d 35(1087) prereq 9 9h72.15 Presen(tjence investigation. (1) After aconwctlorr: o

Whenthe court allowed voir dire after polling the jury on its guilty verdict an(} € court may order a presentence investigation, except that the
when one jurots responses seriously undermined the previous vote of ghity courtmay order an employee of the departmemiteduct a pre
jury’s verdict was no longer unanimous, requiring a new tBgite vCartagenal40 sentencenvestigation only after a conviction for a felony
Wis. 2d 59 409 N.W2d 386(Ct. App. 1987). . .

Thereis no error in noting dismissed chjas on a judgment of convictiofstate (Im) SeEx OFFENSESAGAINST MINORS. If a person is convicted

v. Theriault,187 Ws. 2d 125522 N.W2d 254(Ct. App. 1994). for a felony that requires him or her to register und@0%.45and

~ Therewas no impropriety in a trial coustinclusion of its parole recommendation jf the victim was under 18 years of age at the time of fleasd,
a0y StaweWhiteside205 Wis. 2d 685550 NW2d 443 the court may order the department to conduct a presentence

It was not fatal to a conviction under sub. (1) on a plea of no contest, thefehd  investigationreport to assess whethibe person is at risk for com
antdid not personally state “I plead no contest” when the totality of the facts,-incqu“tting another sex ¢énse. as defined in 301.45 (1d) (b)
ing a signed guilty plea questionnaire and colloquy withjutige on the record, indi T . K i .
catedan intent to plead no contest. StatBwns,226 Ws. 2d 762594 N.W2d 799 (2) Whena presentence investigation report has beegived

(1999),96-3615 i i
No statute authorizes a clerk of cosntfice to correct a clerical erram the sen theJUdge shall disclose the contents of the report tadgfen

tenceportion of a judgment of conviction. The circuit court, and not the slefice, ~dant's attorney and to the district attorney prior to sentencing.
must determine the merits of a request for a change in the sentence portion of a wiiiimenthe defendant isot represented by an attornthe contents
judgmentbecause of an alleged clerical err@tate vPrihoda,2000 WI 123239 ;
Wis 2d 244 618 N.Wod 657 98-2263 shallbe disclosed to the_ defen_dant. _
Undersub. (1) a judgment of convictianay not be entered if there is no guilty ~ (2b) If the defendanis subject to being sentenced under s.
reatdity

verdict, guilty finding, or guilty or no contest plea. Sub. (1) does not ma iofi it
of judgmentmmediately following the verdict, finding, or plea. Staté\ellenberg, 973.01and he or She, satisfies the C”te”a, und@pQ.QS 3)@)
2004WI App 20 268 Wis. 2d 810674 N.w2d 916 03-1706 1., the person preparing the presentence investigation report shall

includein the report a recommendation as to whether the defend
972.14 Statements before sentencing. (1) In this see antshould be eligible to participate in the earned release program
tion: unders.302.05 (3)

(ag) “Crime considered at sentencing” means any crime for (2c) If the defendanis subject to being sentenced under s.
which the defendant was convicted and assd-in crime, as 973.01landhe or she satisfies the criteria unde3G2.045 (2) (b)
definedin s.973.20 (19) (k) and(c), the person preparing the presentence investigation report

(b) “Victim” has the meaning specified in950.02 (4) shallinclude in the report a recommendationt@svhether the

(2) Before pronouncing sentence, the court shall ask tefendanshould be eligible for the challenge incarceratiort pro
defendantwhy sentence should not be pronounced upon him @@m under s302.045 _ _
herand allow the district attornggtefense counsel and defendant (2g) If the defendanis subject to being sentenced under s.
anopportunity to make a statement with respeeinpmatter rele  973.01and a factor under 873.017is pertinent to the &#nse, the
vantto the sentence. In addition, if the defendant is under 21 yep@sson preparing the presentence investigation report shall
of age and if the court has not ordesepresentence investigationincludein the report any such factor
unders.972.15 the court shall ask the defendant if he or she has(2m) The person preparing the presenteriogestigation
been adjudged delinquemnder ch48, 1993 stats., or c®380r reportshall make a reasonable attempt to cortaetvictim to
hashada similar adjudication in any other state in the 4 yeagterminethe economic, physical and psychologicétefof the
immediatelyprecedinghe date the criminal complaint relating tacrime on the victim. The person preparing the report may ask any
the present dense was issued. appropriateperson for information. This subsection does nat pre

(2m) Beforepronouncing sentence, the court shall inquire aludethe person who prepares the report from including any-infor
the district attorney whethehe or she has complied with s.mationfor the court concerning the impact of a crime on the vic
971.095(2) and with sub(3) (b), whether any of the victims of a tim.
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(2s) If the defendant is under 21 years of age, the persen pr¢|§ectfi0n4§-78 dfées nfit pre}/eptuﬂget from examinigg DHSS recorcl:“sé ste\i}rictive
s : : : rulesof evidence do not apply to sentencing procedures. Hamrsi S.
paringthe presentence investigation report shaémpt to deter 5 118, 187 N.W2d 792(1971).

mine whether the defendant has beeljudged delinquent under Refusato accept a recommendation of probation does not amount to an abuse of
ch.48, 1993 stats., or c®38or has had a similar adjudication indiscretionif the evidence justifiea severe sentence. StatBurgher53 Wis. 2d 452
any other state in the 4 years immediately preceding the date 1gN-W.2d 869(1972).

P . . ; If a presentence report is used by tified court, it must be part of the record. Its
criminal complalnt relatmg to the presenteﬁse was issueahd, absencés not error if the defendant and counsel saw the report and had a chance to

if so, shall include that information in the report. correctit and if counsel approved the record without moving for its inclusiiam

: : : ersv. State54 Wis. 2d 460195 N.W2d 477(1972).
(3) Thejudgemay conceal the identity of any person who pl’(P It is error for the sentencing courtdonsider preGault 387 U.S. 1juvenile adju

vided information in the presentence investigation report. dicationswhere juveniles were denied counsel, even testent of showing a pat

(4) Exceptasprovided in sub(4m) (5) or (6) after sentenc ternof conduct. Stockwell.\State 59 Ws. 2d 21207 N.W2d 883(1973).
. . . . ’ X f 3 . presentence reporpnsisting of information concerning the defendapgr
ing the presentence investigation report shall be confidential aJ&ﬁality,social circumstances, and general pattern of behavior and a section entitled

shall not be made available #my person except upon specific:Agents Impressions” contained neither biased nor incompeteaterial as such
authorizationof the court. reportsare not limited to evidence that is admissible in court, and the defendant’
L. report,although recommending imposition of a maximum term, contaimegdrial
(4m) The district attorney and the defendangttorney are both favorable and unfavorable as to defendayeheral pattern of behavidBtate
entitledto have and keep a copy of the presentence investigatioffckson69 Ws. 2d 266230 N.w2d 832(1975).
report. If the defendant is not represented by counsel, the defﬁg"”s'de’m'“ by the ial court of apresentene repot prior to defendant dea d

. . i . J g Ity, in violation d sub. (1), constitutel & mog harmles aror, 9nce he evil the gat-
antis entitled to view the presentence investigation report but is cesignel to prevert — receipi by the judee d prejudicid informatian while il

not keep a copy of the reporf district attorney or defendast’ consideringhe defendans guilt or innocene a presidirg over a jury trial — cannot

: o arisein the @ntex of a quilty plea especialy when the tial court had dread/ assured
attorneywho receives a copy of the report shall kegpitfiden itself of the woluntarines d the dea and the factud bass for the aime. Rosad v.

tial. A defendantvhoviews the contents of a presentence investate,70 Ws. 2d 280, 234 N.W.2d 69 (1975).
tigation report shall keep the information in the repmrbfiden Thesentencing judge does raeiny due process by considering pending criminal
tial. chages in determining a sentence. The scope of judicial inquiry prior to sentencing
. i . is discussed. Handel 8tate,74 Ws. 2d 699247 N.W2d 711 (1976).
(5) The department may use the presentemestigation Information gathered in the course of a presentence investigation may not be
reportfor correctional programming, parole consideration or catevealecat a trial following withdrawal of guilty plea. StateGrowell,149 Ws. 2d

. . 440 N.W2d 348(1989).
and treatment of any person sentenced to Imprisonment or efendantsappearing with or without counsel have a due process right to read the

intensive sanctions program, placed on .probation, released QBsentencevestigation report prior to sentencing. Statskaf, 152 Ws. 2d 48
paroleor extended supervision or committed to the departmew N.w.2d 84(Ct. App. 1989).

underch. 51 or 971 or any other person in the custody of the A defendant challenging a sentencedae process grounds based upon failure to
eivea copy of the presentence investigation report is entitled to a hearing only

departmenbr fpr research purposes. The department may mf{%%na showing that the court had a blanket policy of desfiaccess and that the
the report available to othexgencies or persons to use for-purpolicy was specifically applied to defendant, or that before sentencing the defendant

poseselated to correctional programming, parole consideratiom?‘f/aoz%agg;?g?h;gscfggt%“d was denied it. StaFdores,158 Ws. 2d 636462
careand treatment, or researmny use of the report under this A public defender appointed as postconviction counsel is entitled to the-presen

subsectioris subject to the following conditions: tenceinvestigation report under s. 967.06. Access may not be restricted under sub.

(a) If a report is used or made available to use for researeh gk Oliver v Goulee179 Ws. 2d 376507 N.W2d 145(Ct. App. 1993).
d the research involves personal contact with subiects Althoughsub.(2s) requires a presentence report to include juvenile adjudications
posesan p | :tﬂ&%re less than 3 years old, it does not prohibit the inclusion and consideration of

departmentagency or person conducting the research may usadjdicationshat are older State vCrowe,189Wis. 2d 72525 N.Ww2d 291(Ct.

subjectonly with the written consent of the subject or the sulsject:PP- 1994). _ _ .
Sub.(5) does not provide a defendant with a means to obtain his or her presentence

authorizedrepresentative. report. Access is providetly subs. (2) and (4). State ex rel. Hilzimmerman196
(b) The department or the agency or person to whom the repyt 2d 419538 N.w2d 608(Ct. App. 1995)94-1861

: : : ; ¢ A marital relationship between a caserosecutor and the presentence report
is made availablshall not disclose the name or any other 'dent'%riterwas suficient to drawthe objectivity of the report into question. It was error

ing characteristics of the subject, except for disclosure to appfetto strike the report. StateSuchocki208 Ws. 2d 509561 N.W2d 332(Ct. App.
priate staf membersor employees of the department, agency 699;)'96—1:12 o the underiving eriminal ding in e ch
; e useof presentence reports from the underlying criminal proceeding in a ch.
pgrsonas necessa.ry for.purposes related to correctional prer%@% sex ofender commitment is not allowed under the g6 provision for use of
ming, parole consideration, care and treatment, or research. thereports for care and treatment, but allowing the statsychologist to use, and

(6) Thepresentence investigation report and any informati@]zwingthe ch. 980 jury to heahe reports is within the cowstiscretion under sub.

. . . o . State vZanelli,212 Ws. 2d 358569 N.W2d 301(Ct. App. 1997)96-2159
containedn it or upon which it is based may be used by any of th&jayingdisputed relevant portions of the presentence investigation at the sentenc

following persons in any evaluation, examination, refeh@ir  ing hearing, it was trial counsekiuty to see that the disputes were fully resolved by

i ; i i f roper hearing. Failure to do so constitutedfiémtiive assistance @bunsel. State
ing, trial, postcommitment relief proceeding, appeal, or other pl@.eﬁ\ngersonZZg Ws. 20 403538 N.W2d 75(CL App. 1998)97-3070

ceedingunder ch980: A mental health professional who conducted a psychological assessment of a
; defendantonvicted of sexual assault, which was incorporatezthe presentence
(a) The department of correctlons: investigationreport and admitted into evidence at the sentencing hehadg con
b) The department of health services. flict of interest due tthe fact that she had treated the victim in the case justifying mod
p

(c) The person who is the subject of the PresentEVESLIga  aqasa cer N wog Srg 0 o e staford, 2003 Wi App 135265 Ws.
tion report, his or her attornegr an agent or employeéthe attor This section applies only toourt-ordered presentence investigation reports and
ney does notefer to memorandum submitted by a defendant at sentencing nor prevent
: i theuse of the memorandum submitted at one trial at a subsequergtatialvGreve,
(d) The attorney representing the state or an agent or emplog@awi 69, 272 Ws. 2d 444681 N.W2d 479 02-2332
of the attorney UnderGreve defense counsslfailure to object tdhe testimony of the court—
) - L X . orderedpresentencévestigator constituted deficient performance, but failure to
(e) A licensed physician, licensed psychologist, or other-mesbjectto the testimony of the defense presentence investigator did not. . Stete v
tal health professional who is examining the subject of the pres@tg R-R.2004 Wi App 168276 Wis. 20 447688 N.w2d 1. 021771
. . . or the limited purposes of determining the procedure for accessing the-presen
tenceinvestigation report. tenceinvestigatiorreport under sub. (4m), a defendant in a no-merit appeal is in the

(f) The court and, if applicable, the jury hearing the case. sameshoes as a defendant who is unrepresented. The defisnefztitted to a mean
History: 1983 a 10219é7 a. 27227 1991’3 391993 a. 2131997 a. 73181, ingful viewing of the report, but may not retain a copy of it, subject to the requirement

‘ that the defendant keep the information in the report confidential and the circuit
205,283 1999 a. 322001 a. 1092003 a. 332005 a. 31, 434, 2007 a. 26.9121 ¢4, rrsprerogative to redact identifying information of persons who provided-infor

(6) (2 2007 a. 8097, 2011 a. 273 o mationfor the report. State Parent?006 WI 132298 Ws. 2d 63725 N.W2d 915
The defendant was not denied due process because the trial judge refused to pglaye61

apsychiatric examination and have a psychiatric evaluation included jmeisen In a no-merit appeal, as the attorney general is often thesstatzessor to the

tencereport. Hanson.\State48 Ws. 2d 203179 N.W2d 909(1970). districtattorney for purposes of this section, the attorney gesafite after sen

It is not error forthe court to fail to order a presentence investigation, especialtgncingmust make its request to obtairtopy of the presentence investigation report
whenthe record contains much information as to the deferslaatkground and andto disclose its contents in the statbtief with the circuit court. StateRarent,
criminal record. State.\8chilz,50 Wis. 2d 395184 N.W2d 134(1971). 2006WI 132 298 Ws. 2d 63725 N.W2d 915 05-0661
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Suchockioes not extend to a situation in which the probation agent who prepared
the PSI was married to another probation agent, and thexg®ots together were
responsiblefor his supervision. Suchockiwas based on the conflict of interest
betweerthe prosecutoas an agent of the state and the adversary of the defendant,
andthe presentence investigatwho must serve as the neutral agent of an indepen
dentjudiciary. When both the author of the PSI and his or her spouse are probation
agentswith joint responsibility for supervision, there is no inherent conflict of-inter
est. State vThexton, 2007 WI App 1,298 Ws. 2d 263727 N.W2d 560 05-3109

The right to consultation with counsel befoaepresentence interview does not
includea right to be apprised of all lines gfiestioning before the interview occurs.
Statev. Thexton,2007 WI App 1, 298 Ws. 2d 263727 N.W2d 56Q 05-3109

Insuring the accuracy of the presentence investigation report itVibeonsin
correctionalsystem. 1986 WLR 613.
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