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CHAPTER 971
CRIMINAL PROCEDURE — PROCEEDINGS BEFORE AND AT TRIAL

971.01 Filing of the information. 971.20 Substitution of judge.
971.02 Preliminaryexaminationwhen prerequisite to an information or indict 971.22 Change of place of trial.
ment. 971.223 Change of place of trial for certain violations.
971.025 Forms. 971.225 Jury from another county
971.03 Formof information. 971.23 Discovery and inspection.
971.04 Defendant to be present. 971.26 Formal defects.
971.05 Arraignment. 971.27 Lost information, complaint or indictment.
971.06 Pleas. 971.28 Pleading judgment.
971.07 Multiple defendants. 971.29 Amending the chae.
971.08 Pleas of guilty and no contest; withdrawal thereof. 971.30 Motion defined.

971.09 Plea of guilty to denses committed in several counties. 971.31
971.095 Consultation with and notices to victim. ’
971.10 Speedy trial.

971.105 Child victims and witnesses; duty to expedite proceedings.
971.11 Prompt disposition of intrastate detainers.

971.12 Joinder of crimes and of defendants.

971.13 Competency.

Motions before trial.

971.315 Inquiry upon dismissal.

971.32 Ownership, how alleged.

971.33 Possession of propertyhat suficient.

971.34 Intent to defraud.

971.36 Theft; pleading and evidence; subsequent prosecutions.

971.14 Competency proceedings. 971.365 Crimes involving certain controlled substances.
971.15 Mental responsibility of defendant. 971.366 Use of anothés personal identifying information: clygs.
971.16 Examination of defendant. 971.367 False statements to financial institutions: glear

971.165 Trial of actions upon pleaf not guilty by reason of mental disease or971.37 Deferred prosecution programs; domestic abuse.
defect. 971.38 Deferred prosecution program; community service work.

971.17 Commitmentof persons found not guilty by reason of mental disease §71.39 Deferred prosecution program; agreements with department.

mentaldefect. 971.40 Deferred prosecution agreemepiacement with volunteers in probation
971.18 Inadmissibility of statements for purposes of examination. program.
971.19 Place of trial. 971.41 Deferred prosecution program; worthless checks.
Cross-reference: See definitions in £67.02 information unless the defendant moviesdismiss prior to the

- ) ) o entry of a plea.

971.01 F_|I|ng of the |nformat|on. (1) The district attorney (2) Upon motion and for cause shown, the trial court may
lshallexamme all I.acts{ andh.clrctjhmstance.s cpnnefcted with a't.']}’tﬁrr@mandthe case for a preliminary examination. “Cause” means:
iminary examination touching the commission of any crime if the o B .
defendénhas been bound oger for trial and, subjec)t/ @r6.03 (@) The prellmlna}ry examination yvas waived; and.
(10), shall file aninformation according to the evidence on such (b) Defendant did not have advice of counsel priosuoh
examination subscribing his or her name thereto. waiver; and . . .

(2) Theinformation shall be filed with the clerk within 30 days (€) Defendant denies that probable cause exists to hold him or
after the completion of the preliminary examination or waivefer for trial; and
thereof except that the district attorney may move the court (d) Defendant intends to plead not guilty
whereinthe information is to be filed for an order extending the :Lsgot;}/e:ctilogn7?oct‘hisslfi?:ni.ytzf’:ifrieliminary examination is waivedtifs not
period for filing such information for cause. Notice of such.; ) .
motion shall begiven the defendant. Failure to file the informe? "’“S\,ﬁfg’;'tﬂ;‘;Eﬁiﬁﬂg’n‘i'w‘ﬂseﬁ i‘;ﬁiﬁ;i‘f;ﬁyﬂ’xjﬁﬁﬁ'avﬁidw‘}fdf;ﬁi"but

tion within such time shall entitle the defendant to have the actimainfornﬁation was nr?t ready and was %rjly CIJraII)k/) r‘$md thﬁ r?f_ord, %h% dc_sfzfendant_

i i i i i wasnot harmed by the acceptance of his plea before the filing of the information.
dlsmlsselethOUt prejudice. Larsonv. State0 Ws. 2d 768211 N.W.2d 513(1973).

History: 1993 a. 486

? ) . L ) The scopeof cross—examination by the defense was properly limited at the prelimi
_Th_efallure to file the information is not a mere matter of form, but is grounds fq;,rary hearing. State.\Russo101 Ws. 2d 206303 N.W2d 846(Ct. App. 1981).
dismissalinder sub. (2)State v\Woehrer 83 Ws. 2d 696266 N.W2d 366(1978). The denial of a preliminary examination to a corporation is constituticBtate

The 30-day limit under sub. (2) does not apply to service on the defendant; oplyc & S Management, Ind98 Ws. 2d 844 544 N.W2d 237(Ct. App. 1995),
filing with the clerk. State.WMay, 100 Wis. 2d 9 301 N.W.2d 458(Ct. App. 1980). 94-3188

_ If achallenge is not to the bindover decision, but to a specifigectrathe informa A preliminary hearing to determine probable cause for detention pending further
tion, thetrial courts review is limited to whether the district attorney abused his gjroceedingss not a “critical stage” in a prosecution requiring appointed counsel.
herdiscretion in issuing the chge. State vHooper 101 Ws. 2d 517305 N.W2d  Gersteinv. Pugh 420 U.S. 1031975).

110(1981). Preliminary examination potential. 58 MLR 159.
The prosecutor may include clygs in the information for which no direct evi  Tpe grand jury in Mléconsin. Cdey, Richards, 58 MLR 518.
dencewas presented at the preliminary examination, as long as the additiagak ' '
arenot wholly unrelated to the original cger Stater. Burke, 153 Wis. 2d 445451 L. . .
N.W.2d 739(1990). See also StateRicher174 Ws. 2d 231496 N.w2d 66(1993). 971.025 Forms. (1) In all criminal actions and proceedings

_ A preliminary examination is completed for purposes of sub. (2) when the cogfyd actionsand proceedings under chapters 48 and 938 in circuit
23‘383?.%“5‘2‘;1{‘ g ihe ov '%3”5?;;{’;&?3&53 25’2'”59"};{5? cisi@e vPhillips, ¢t the parties and court fi€ials shall use the standard court
formsadopted by the judicial conferenaeder s758.18 (1) com
971.02 Preliminary examination; when prerequisite to mencingthe date on which the forms are adopted. If an applicable
an information or indictment. (1) If the defendant is chged ~courtform has been adopted unders8.18(2), that form may be
with a felony in any complaint, including a complaint issueder Usedin lieu of the standard court form.
5.968.26 or when the defendant has been returnddisestate for ~ (2) A party or court dicial may supplement a court form with
prosecutiorthrough extradition proceedings under@hg, or any additionalmaterial.
indictment,no information or indictment shall be filed until the (3) A court may not dismiss a case, refuse a filing or strike a
defendantas had a preliminary examination, unless the defergleadingfor failure of a partyto use a standard court form under
antwaives such examination in writing or in open court or unlessib.(1) or to follow format rules but shall require the party to-sub
the defendant is a corporation or limited liabiltgmpany The mit, within 10 days, a correctddrm and may impose statutory
omissionof the preliminary examination shall not invalidate anjeesor costs or both.
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(4) If the judicial conference does not create a standard conrrtienying relief shall not be a ground for tolling the time in which
form for an action or pleading undertakenggarty or court & anappeal must be taken.
cial, the party or court ditial may use a format consistenith Histgry: 1971 c. 298Sup. Cf,‘ Orcgerl3(; Ws. 2d xix (1986)71993a. 486 Sup.

i i i Ct. Order N0.96-08 207 Wss. 2d xv (1997)2001 a. 16
anHyftat_ugory gtr g%urtlegyérezgevr;t f;)dl’ Fhezgo(gtlpg Orc?lg%dm,\?' Judicial Council Note, 1996:This statute [sub. (1) (c)] defines the proceedings
05_63 02%'05 VL<I’I).41 '2723‘\?; 2d 1 s. 2d xiii ( ); Sup. Ct. Order No. atwhich a criminal defendant has the right tqpbesent. The prior statusesub. (1)
2 ! - 20 XXXV (c)] reference to “all proceedings when the jury is being selected” was probably

intendedto include only those at which the jurors themselves were present, not the
971.03 Form of information. The information may be ifhe  selectionof names from lists which occurs at sevetages before the defendant is

foIIowing form: chaged or the trial jury picked[Re Order dective 1-1-97]
Thecourt erred in resentencing the defendant without notice after imposition of a
STATE OF WISCONSIN, previouslyordered invalid sentence. Statéjpchurch101 Ws. 2d329 305 N.W2d
.... County 57(1981). ) —
If the court is put on notice that the accused has a langufiggtgiifthe courtmust
In .... Court. make a factual determination of whethelir@erpreteiis necessarylf so, the accused
; mustbe made aware of the right to an interpretepublic cost if the accused is indi
The State of Wconsin gent. A waiver of theright mustg be made voluﬂ’taril?/ in open court on the record. State
VS. v. Neave 117 Wis. 2d 359344 N.W2d 181(1984).
(Name of defendant). Sub.(2) allows entry of a plea to a misdemeanor by an attorney without the-defend

T . . antbeing present, but fa guilty or no contest plea, all requirements of s. 971.08,
I, .... district attorney for said countyereby inform the court exceptattendance, muse met. State Krause 161 Ws. 2d 919469 N.w2d 241

that on the .... day of ...., theyear .... (year), at said county the(Ct: App. 1991).

defendantlid (state the crime) .... contrary to section .... of the stq{asn“nb'l%())‘\j/f’gs;g%”fg&pﬁs\ilgdp%fa”g‘gg;on evidentiary hearing. Statswe-

utes. A defendant present tite beginning of jury selection is not “present at the begin
Dated...., .... (year), ning of the trial” under sub. (3). State@wyer, 181 Ws. 2d 826512 N.W2d 533
L. (Ct. App. 1994).
.... District Attorney A defendant presence is required during all proceedings when the jury is being

History: 1997 a. 250 selectedjncluding in camera voir dire. Howevédailure to allow the defendast’

An information chaging attempt isuficient if it alleges the attempt plus the-ele presencenay be harmless erroState vDavid J.K.190 Ws. 2d 726528 N.W2d
mentsof the attempted crime. M&bn v State59 Ws. 2d 269208 N.W2d 134 434(Ct. App. 1994).

Whena victim's name was correctly spell@uthe complaint but wrong on the A trial begins under sub. (3) occurs when jeopardy attaches, which is when the jury
information, the variance was immaterial. StateBagnall,61 Ws. 2d 297212  issworn. State.Miller, 197 Ws. 2d 518541 N.W2d 153(Ct. App. 1995)95-0129
N.wW.2d 122 An accused has the right to be present at trial, but the right may be waivesl by

Thelaw does notequire that the information specify with particularity upon whichconductor consent. A formabn-the-record waiver is favored, but not required.
datesthe course of conduct occurred. In drafting an information the state should 8titev. Divanovic,200 Ws. 2d 210546 N.W2d 501(Ct. App. 1996)95-0881
haveto spell out every act thatould comprise an element of the crime. Instead, A defendant may not be sentencedtisentia. The right to be present for sentenc
allegationsof the elements of the crime chad will sufice. State vConner2009  ing may not be waived. StateKoopmans210 Ws. 2d 670563 N.W2d 528(1997),

WI App 143 321 Ws. 2d 449775 N.W2d 105 08-1296 94-2424
Koopmangloes not require rejecting the harmless error test for all violations of this
971.04 Defendant to be present. (1) Except as provided section. State v Peterson220 Ws. 2d 474 584 N.W2d 144(Ct. App. 1998),

in subs(2) and(3), the defendant shall be present: 97-3294

Deprivationof the rightto be present and to have counsel present at jury selection
(a) At the arraignment; is subject to a harmless error analysis; theeetlsin line between when reversal is
L warrantedandwhen it is not. That a jurt subjective bias is generally ascertained
(b) At trial; by that persors responses at voir dire and that the interplay between potential jurors
(c) During voir dire of the trial jury; anda defendant is boiimmediate and continuous are factors that weigh against find
. . : ing harmless erroiState vHarris,229 Ws. 2d 832601 N.W2d 682(Ct. App. 1999),
(d) At any evidentiary hearing; 98-1091
; ; . A violation of sub. (1) does not automatically translate into a constitutional viola
(e) Atany VIe_W by the JurY’ . tion. The entry of a plea from jail by closed circuit, Thhile a violation of the statute,
(f) When the jury returns its verdict; does not violate due process absent a showing of coercion, threat, or other unfaimess.

: L Statev. Peters2000 Wi App 154237 Ws. 2d 741615 N.W2d 655991940 But
(9) At the pronouncement gidgment and the imposition of seeaiso2001 Wi 74 244 Ws. 2d 470628 N.w2d 797 99-1940

sentence, Thecorrection of a clerical error in the sentence portion of a written judgment to

; reflectaccurately an oral pronouncement of sentéscet the pronouncement or
(h) At any other proceEdmg when ordered by the court. impositionof a sentence under sub. (1) (g) and does not mandatdethdest pres

(2) A defendant chged with a misdemeanor may authorizencewhen the errois corrected. State Prihoda2000 WI 123239 Ws. 2d 244
his or her attorney in writing to act on his or her behalf in any-maf8N-W.2d 857 98-2263 N .
. Excusingand deferring prospectiyerors under s. 756.03 is one component of a
ner, with leave of the court, and lecused from attendance at anyrcuit judges obligation to administer the jury system. The judge may delegate the

orall proceedings. authorityto the clerk of circuit court under s. 756.03 (3), may be handled administra

. R . tively, need not be handled by a judge, in court, or witlptbepective juror present
(3) If the defendant is present at the beginnintheftrial and iy yerson. and may take place well in advancepricular trial. The defendaat

thereafterduring the progress of the trial or befdine verdict of presenceannot be required when the judge or clerk is acting in an administrative
the jury has beereturnednto court, voluntarily absents himselfcapacity. State v Gribble, 2001 Wi App 227248 Ws. 2d 409636 N.W2d 488
or he_rse” from the presgnce of th_e CO_Urt without leave of the cou Ithoughit was error for the court to interview potential jurors outsitae pres
thetrial or return of verdict of the jury in the case shall not therelayiceof the prosecutiorgefendant, and defense counsel, the error was harmless when

i isgi ; there wasio showing that it contributed to the defendaotinviction. State Wulley,
be postponed or delayed, but the trial or submission of cd 2001W| App 236 248 \Ws. 2d 505635 N.W2d 807 003084

to the jury for verdict and the return of verdict thereonedfuired, ™ A courts order that thelefendant not look at his victim during her statement to the
shallproceed in all respects as though the defendant were preseut, because, the trial court said, “I just dowant him intimidating het did not

i i rivethe defendant of his statutory right under this section or a due process right
in court at all times. A defendant ne.ed not be presen_t atthe Fﬂ)qge present at his sentencirfstate vPayette2008 WI App 106313 Wis. 2d 39
nouncemenor entry ofan order granting or denying relief undefsg w24 423 07-1192

S.974.02 974.06 or974.07 If the defendant is not present, the ) ] )

time for appeal fromany order under s€74.02 974.06 and 971.05 Arraignment. If the defendant is chged with a fel
974.07 shall commence after a copy has been served upon @, the arraignment may be the trial court or the court which
attorneyrepresenting the defendant, or upon the defendant if ¢@nductedthe preliminary examination or accepted thefen

or she appearedithout counsel. Service of such an order Shdﬂant’swalver of thepreliminary examination. If the defendant is
be complete upon mailing. A defendant appearing withoutcoughargedwith a misdemeanpthe arraignment may be in the trial
selshall supply the court with his or her current mailing addregurtor the court which conducted the initial appearance. The
If the defendant fails to supply the court with a current and-accdraignmenshall be conducted in the following manner:

ratemailing address, failure to receive a copy of the agdanting (1) The arraignment shall be in open court.
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(2) If the defendant appears fanraignment without counsel,  (3) Any plea of guilty whichis not accepted by the court or
the court shall advise the defendant of the defendaight to which is subsequently permitted to be withdrawn shall not be used
counselas provided in 970.02 againstthe defendant in a subsequent action.

(3) Thedistrict attorney shall deliver to the defendant a copyHistory: 1983 a. 2191985 a. 2521997 a. 181

: : f : A court can consider a defendan®cord of juvenile éénses at a hearing on his
of the information in felony cases and in all cases shall tread guilty pleas prior to sentencing. McKnightState49 Wis. 2d 623182 N.W2d 291

information or complaint to the defendant unless the defendam$71).
waivessuch reading. Thereuptime court shall ask for the defen Whena plea agreement contemplates the nonprosecution of gedrafenses, ,
dant'splea the details of the plea agreement should be made a matter of record, whether it
plea. . . involvesa recommendation of sentencing, a reducedgehar nolle prosequif
(4) Thedefendant then shallead unless in accordance withchargespr “read ins” with an agreement of immunité “read-in" agreement made

¢ o i afterconviction or as part of a post—plea—of—guilty hearing to determineotbhe-
s.971.31the defendant has filed a motiwich requires deter tarinessand accuracy of the plea should be a part of the sentencing hearing and made

minationbefore the entry of a plea. The court reagend the time  amatter of record. Austin BtateA9 Ws. 2d 727183 N.W2d 56(1971).

for the filing of such motion. A defendant may not withdraw a guilty plea simply because he or she didnot spe
History: 1979 c. 2911987 a. 741993 a. 486 cifically waive all of his constitutional rights if the record shows thatfendant
Whenthrough oversighan arraignment s not held, it may be conducted ater bolf S 8 10T E TS Ce e Y e B e e P s satishes the

partieshad rested during the trial. BiesState53 Wis. 2d 322193 N.W2d 46 criminal burden of proof. Edwards 8tate51 Ws. 2d 231186 N.W2d 193(1971).

. . It is suficient for a court to inform a defendant ched with several éénses of

971.06 Pleas. (1) A defendant chged with a criminal the maximum penalty that could be imposed for each. BurkhalBate52 Wis.

offensemay plead as follows: 2d 413190 N.w2d 502(1971). ) )
Guilt A desire to avoid a possible life sentence by pleading guilty to a lessge doas
(@) Guilty notalone render a plea involuntar claimed inability to remember does not require
(b) Not guilty refusalof the plea If the evidence @ear that the defendant committed the crime.
. Statev. Herro,53 Wis. 2d 21, 191 N.W2d 889(1971).
(c) No contest, subject to the approval of the court. The proceedings following plea of guilty were not designed to establish a prima

i i i iecase, but to establish theluntariness of the plea and the factual basis therefor
(d) Not guﬂty by reason of mental disease or defect. This pll‘?%‘ne defendant denies an elemefthe crime after pleading guiltthe court is

may bejoined with a plea of not guiltylf it is not so joined, this yeqiredto reject the plea and set the case for trial and is not obliged to dismiss the
pleaadmits that but for lack ohental capacity the defendant comactionbecause of refusal to accept the guilty plea. Johnsstate53 Wis. 2d 787

mitted all the essential elements of théeoise chaged in the 192,}‘1};\/!3:963:(;%535 1 to withdraw a guilty plea ibliberally granted if the
g ; ; ; i i wi w a gui i i y i
indictment,information or complalnt. motionis made prior to sentencing; itdscretionary if made thereafter and need not
(2) If a defendant stands mute or refuses to p|ead’ the cdagdranted if the record refutes the allegations. The defendant must raise a substantial
shall directthe entry of a plea of not guilty on the defendant'SSueof fact. Nelson vState54 Wis. 2d 489195 N.W2d 629(1972). _
If there is strong evidence of guiltcanviction will be sustained even against a
behalf. defendantwvho, having pleaded guiltponetheless denies the factbasis for guilt.

(3) At the time a defendant enterplea, the court may not Statev. Chabonianb5 Wis. 2d 723201 N.W2d 25(1972).

: : ; i ; A plea bagain thatcontemplates special concessions to another person requires
reqwrethe defendant to disclose his or her szenShlp status. carefulscrutiny by the court. If thprosecuting attorney has agreed to seekgehar

History: 1985 a. 2521993 a. 486 or sentence concessions which must be approved by the court, the court must advise
Inaccuratdegal advice renders a plea an uninformed one and can comptbenisethe defendant personally that the recommendations of the prosecuting attorney are
voluntarines®f the plea. State Woods,173 Ws. 2d 129496 N.W2d 144(Ct. App.  not binding on the court. The lg@in must alsde reviewed to determine whether
1992). it is in the public interest. State ex rel. Whit&vay 57 Wis. 2d 17203 N.W2d 638
Thedecision to plead guilty is personal to the defendant. A defesddtarney (1973).
cannotrenegotiate plea agreement without the defendakitiowledge and consent. A court has inherent power to refuse to accept a plea of guilty and may dismiss the

Statev. Woods,173 Wis. 2d 129496 N.W2d 144(Ct. App. 1992). chargeon the motion of the district attorneyander to allow prosecution on a 2nd
Whetherto grant a defendastimotion to change a plea is within the ceutiscre ~ complaint. State.waldman57 Wis. 2d 234203 N.W2d 691(1973).
tion. State vKazee 192 Ws. 2d 213531 N.W2d 332(Ct. App. 1995). It is not error for theourt to accept a guilty plea before hearing the factual basis

The decision to withdraw a not guilty by reason of mental defect plea belongddothe plea ifa suficient basis is ultimately presented. StaveBtate 58 Wis. 2d
thedefendant, and not couns@tate vByrge,225 Ws. 2d 702594 N.W2d 388(Ct. 726,206 N.W2d 623(1973).
App. 1999),97-3217 Thefact that a defendant pled guilty with the understanding that his wife would be
given probation on another clyg did not necessarily render the plea involuntary
971.07 Multlple defendants. Defendants who are jomtly Se1¥r?§:jdgfesr1t§;’glr(;?i‘;c)ﬁg ssl?ezfizregﬁggliﬁﬁzgt)é of confessingsonedng
Chargednay be arralgned separately or togetimathe discretion doingand his desire to mollify his family or give in to thé@sires were self-imposed
of the court. coerciveelements and did not vitiate voluntary nature of the defendarguilty
plea. Craker v State 66 Ws. 2d 222223 N.W2d 872(1974).
; C Wi A defendant wishing to withdraw a guilty plea must show by clear and convincing
971.08 Pleas of gu”ty and no contest; W|thd_rawal evidencehatthe plea was not knowingly and voluntarily entered and that withdrawal
thereof. (1) Before the court accepts a plea of guilty or no-COns necessary to preventanifest injustice, as indicated when: 1) the defendant was
test,it shall do all of the following: deniedeffective assistance of counsel; 2) the plea was not entered or ratified by the
! . gﬁefendant or a person authorized to so ahtsrbehalf; 3) the plea was involuntary
(a) Address the defendant personally and determine that Bagas entered without knowledge of the geaor that the sentence actually imposed

pleais made voluntarily with understanding of thature of the could be imposed; and 4) the defendant did not receive the concessions contemplated

; : : . by the plea agreement and the prosecutor failed to seek them as promised inthe agree
chargeand the potential punishment if convicted. _ ment. Birts v State8 Ws. 2d 389228 N.W2d 351(1975).
(b) Make such inquiry as satisfies it that the defendant in facts required byErnst v State 43 Ws. 2d 661 and sub. (1) (b), prior to accepting
committedthe crime chq:]ed. aguilty plea, the trial court must establish that the conduct that the defexltaitd

. constituteghe ofense chaged or an included fe#nse to which the defendant has
(c) Address the defendant personally and advise the defendggidedguilty. If the plea is made under a plegain, the court need not probe as

as follows: “If you are not a citizen of the United Statgfs deeplyin determining whether the facts would sustain thegehas itvould were the

. . . leanot negotiated. Broadie 8tate 68 Ws. 2d 420228 N.W2d 687(1975).
Amerlca,you are advised that a plea of gu”ty_or no ConIQSt fort hetrial court didnot abuse its discretion by failing to inquire into tHeafa tran
offensewith which youare chaged may result in deportation, theguilizer had on the defendaattompetence to enter a plea. Jonetate,71 Wis.
exclusionfrom admission to this country or the denial of natura?dA75(|1 2358 N.w2d 741(197%)- | . . el g
i ati Y pleabagain agreement by law enforceme s not to reveal relevant an
Ization, und_er federal IaW pertinentinformationto the sentencing judge was unenforceable as being against

(d) Inquire of the districattorney whether he or she has eompublic policy. Grant v State;73 Ws. 2d 441243 N.W2d 186(1976).
plied with s.971.095 (2) Withdrawalof a guilty plea prior to sentencing is not an absolute right but should
. . . befreely allowed when a fair and just reason for doing so is presented. Dudrey v
(2) If a court fails to advise a defendant as required by($ub. state 74 Ws. 2d 480247 N.W2d 105(1976).
(c) and a defendant later shows that the plea is likely to result i guilty plea cannot be withdrawn on grounds that probation conditiongwozee

the defendant deportation, exclusion from admission to thignerousthan expected. GarskiState;75 Ws. 2d 62248 N.W2d 425(1977).

f At , A plea of guilty admits the facts clgad but does not raise the issue of the statute
countryor denial of naturalization, the court on the defendaniy jimitations because the time of themmencement of the action does not appear

motion shall vacate any applicable judgment against the defemd the information. State Pohlhammer78 Wis. 2d 516254 N.W2d 478(1977).
ant and permit the defendant to withdraw the plea and enterWhile courts have no duty to secure informed waivers of possible statutory
anotherplea. This subsection does not limit the ability to Withgefensesunder the unique facts of the case, the defendant was entitled to withdraw

; guilty plea to a chae barred by the statute of limitations. StateahlhammeB2
drawa plea of guilty or no contest on any other grounds. Wis. 2d 1,260 N.W2d 678(1978).
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Sub.(2) does not deprive the court of jurisdiction to consider an untimely motion.A defendanseeking a postconviction plea withdrawal due to a violation of sub.
Statev. Lee,88 Wis. 2d 239276 N.W2d 268(1979). (1) (a) must make a prima facie showing that a violation occurrethastalso allege

Trial courts do not have subject matter jurisdiction to convict defendants undie@the or she digot know or understand the information that should have been pro
unconstitutionallyvague statutes. The right faise the issue on appeal cannot bevided. Statev. Giebel,198 Ws. 2d 207541 N.W2d 815(Ct. App. 1995)94-2225

waived,regardless of a guilty plea. State ex rel. Skinkigeffert, 90 Ws. 2d 528 Theconcept of notice pleading has no application to a postconviction motien chal

280N.W.2d 316(Ct. App. 1979). lenginga guilty plea. An allegation that a guilty plea was entered because of misin
Withdrawalof a guilty plea on the grounds of ifestive representation by trial formationprovided by counsel is merely conclusoRacts must be alleged tisiiow

counselis discussed. StateRock,92 Wis. 2d 554285 N.W2d 739(1979). areasonable probability that but for counseltrors the defendant would have-pro

Absentabuse of discretion in doing so, a prosecutor may witherplea bagain ceededo trial and that allow the court to meaningfully assess the claim of prejudice.
offer at any time prior to an action by the defendant in detrimental reliance on fitev. Bentley 201 Wis. 2d 303548 N.W2d 50(1996),94-3310
offer. State vBeckes100 Ws. 2d 1 300 N.W2d 871(Ct. App. 1980). It is error for a trial court not to inquire whether the defendant has knowledge of

The trial court did not err in refusing to allow the defendant to withdrguilyy ~ the presumptive minimum sentence, butéher may be harmless if the defendant
pleaaccompanied by protestations of innocence. Staienson105 Ws. 2d 657 IS otherwise aware of the minimum. StatéMohr, 201 Wis. 2d 693549 N.W2d 497
314N.W.2d 897(Ct. App. 1981). (Ct. App. 1996),95-2186 ) )

A prosecutor is relieved from terr$ a plea agreement if it is judicially deter ~An Alford plea is acceptable only if strong proof of guilt has been shown. A plea
minedthat the defendant has materially breached its conditions.” SRiteest, 106 ~ underan agreement to ple4ula related dénse to that chged that would have been
Wis. 2d 406 316 N.W2d 395(1982). legally impossible for the defendant to have committed could not satisfy the strong

Exceptas provided by statute, conditional guilty pleas are not to be accepted BFgef requirement. State 8mith,202 Ws. 2d 21549 N.W2d 232(1996),94-2894
will not be given ééct. State vRiekkof, 112 Wis. 2d 19, 332 N.W2d 744(1983). When a plea rests in any significant degree on a promise or agreement of the prose

Effective assistance of counsel was denied when the defense attorney did not p@y rso that it can be said to be part of the inducement, the promise must be fulfilled.

; h : ? enthe state was unabte fulfill its promise, withdrawal of a no contest plea was
\e,\;!g_'rz‘fé’%’géh;ag"ﬁ'.‘\t,\?zféh%g‘(?{z%%é)". right to accept a plir oBtate viudwig, 124 %0 o™ State v Castillo, 205 Ws. 2d 599 556 N.W2d 428(Ct. App. 1996),

Whenthe defendant &red a plea of no contest but refused to waive any c:onstitgs_1628

tional rights or to answer the judgequestions, the judge should have set a trial date Whetheradefendant knowingly entered aiford plea must be determined by the

; ; ; courtbased on the personal colloquy with the defendant and not whether specific
\a}\r/]grggjsze:g %% fﬁﬁ?{%rddlzsg;(slsglgg)cl}f the no contest plea. \Stdisniecheske] 27 wordswere used in making the plea. Stat8alentine206 Ws. 2d 419557 N.W2d

Due process does not require that the record of a plea hearing demonstrate4 Ct. App. 1996.)95_.3‘.‘94. - .
defendantainderstanding of the nature of the gjeaat the time of the plea. State Onetype ofmanifest injustice that would allow postconviction withdrawal of a
v. Carter 131 Ws. 2d 69389 N.W2d 1(1986). guilty plea is the failure to establish af@iént factual basis that the defendant eom

Bangertprocedures under this section apply to a defendant pleading not guilty _t%g;ge ofense. State.wWohnson207 Ws. 2d 239558 N.w2d 375(1997),

reasorof mental disease or defect. StatSkegrud131 Ws. 2d 133389 N.w2d . . . .

7 (1986). A defendant is automatically prejudiced when the prosecutor materially and sub
Failureto comply with this section is not necessadlgonstitutional violation. stanua:jll)él%rsegggea ?N%ISasggziggw%ngtmygg\f\ézentencmg Is requiredv. Stath, 207

Proceduresnandated for plea hearings are discussed and a remedy established. g@étez A ) . ' .

v. Bangert131 Ws. 2d 246389 N.W2d 12(1986). Requirementsor accepting a no contest plea are discussed. Stdiekee,212
Thewithholding of a sentence and imposition of probation, as those termsegre Wis. 2d 488 569 N.w2d 93(Ct. App. 1997)57-0163 ;

by courts, are functionally equivalent to sentencingifetermining the appropriate A plea not knowinglyand intelligently made violates due process and entitles the

; defendanto withdraw the plea. The plea may be involuntary either because the
28357? aplea withdrawal. StateBooth, 142 Ws. 2d 232418 N.W2d 20(Ct. App. defendantloes not have a full understandfghe chage or the nature of the rights

Section971.04 (2) allows entry of plea to a misdemeanor by an attorney with & Tgﬁv(\)lglved. State van Camp,213 Ws. 2d 131 569 N.W2d 577(1998),

the defendant being present, but for guilty or no contest pleas all requirements 0f §p,¢ test to determine a knowing and intelligent no contest plea is whather
gﬁ'(geﬁ:em fgggdance must be met. Stat@ause161 Ws. 2d 919469 N-W2d  jefendanhas made a prima facie showing that the plea was made without the court
(Ct. App. )- . - . conformancawith this section and whether the defendant has properly alleged that

A plea agreemerb amend a judgment of conviction upon successful completigie or she in fact did not know or understand the information that shoulcbleave

of probation is not authorized by statute. Statéayes167 Ws. 2d 423481 N.W2d  provided. The state mughen prove that the plea was knowingly and intelligently

699 (Ct. App. 1992). madeby clear and convincing evidence. Stat¥an Camp213 Ws. 2d 131569
Thedecision to plead guilty is personal to the defendant. A defesddtatney N.W.2d577(1998),96-0600

cannotrenegotiate plea agreement without the defendakiiowledge and consent.  The unintentional misstatement of a plea agreement, promptly rectified by the

Statev. Woods,173 Ws. 2d 129496 N.W2d 144(Ct. App. 1992). efforts of both counsel, did not deny the defendadtie process right fo have the full
Failureto comply with sub. (1) (c) is governest sub. (2); the holding iBangert  benefitof a relied upon plea bgain. State vKnox, 213Wis. 2d 318570 N.w2d

doesnot apply Themeaning of “likely” deportation under sub. (2) is discussed. Stafe99 (Ct. App. 1997)97-0682

v. Beaza 174 Ws. 2d 1.8, 496 N.W2d 156(Ct. App. 1993). The courts acceptance of a guilty plea and order to implement a diversion agree
A conclusory allegation of manifest injustiagysupportedy factual assertions, ment,the successful com‘pletlon of wh“unJmuId have resulted in dismissal of crimi

is legally insuficient to entitle a defendant to even a headng: motion to withdraw hal chages, constituted “sentencing.” The standard to be applied in deciding a

aguilty plea following sentencing. StateWashington176 Ws. 2d 205N.w.2d ~ motionto withdraw the guilty plea was the “manifest injustice” standard applicable

(Ct. App. 1993). to such motions after sentence has been entered. SBaeney213 Ws. 2d 344
In accepting a negotiated guilty plea for probation, the trial court should, but is Xty N.W2_d_731(Ct. App. 1997)96-3240 . . »

requiredto, advise the defendant of the potentigximum sentence that may be A conviction following amliford plea doesiot prevent imposing as a condition of

imposedif probation is revoked. Statedames]176 Ws. 2d 23Q0N.W.2d (Ct. App.  probationthat the defendambmplete a treatment program that requires acknowledg

1993). ing rc'esp035|bllltyfor _thle crlrr?e (tjh?t rgﬂed in the con_w;]:tlon_.l_hThe !mpo?]!g?gr; of the
In the context of a plea tgin, sub. (1) (a) is satisfied if the plea is voluntarily angonditiondoes not violate the defendandue process rights. There is not F

understandinglynade and a factual basis is shown for either tremsé pleaded to €t in the plea that gives the defendant any rights as to punishitateex rel. Viar-

or to a moreserious dense reasonably related to théeobe pleaded to. StateHar  enV: Schwarz219 Ws. 2d 615579 N.W2d 698(1998),96-2441

rell, 182 Wis. 2d 408513 N.W2d 700(Ct. App. 1994). ~ Inorder for a plea to be knowingly and intelligently made, the defendant must be
A guilty plea, made knowingly and voluntarjlywaives all nonjurisdictional informedof the “direct consequences” of thiea, but due process does not require

defectsand defenses, including alleged violationsaistitutional rights, prior to the informing the defendant of collateral consequences. Direct consequendesiare

appeal. State vAniton, 183 Ws. 2d 125515 N.W2d 302(Ct. App. 1994). nite,immediate, and lgely automatic and do not depend on the deferslfuttire

A plea agreement is analogous to a contract, and contract law principals are d%gglgggﬁlg%g?'gg?z 4it1ate ex rel. aifen v Schwarz219 Ws. 2d 615579

upon to interpret an agreement. The stataforcement of a penalyovision in the
agreementor failure of the defendant to fulfill his obligations under #ggeement
did not require an evidentiary hearing to determine a breach when the breach
obviousand material and did not give the defendant a basis for withdrawing his pl
Statev. Toliver, 187 Ws. 2d 345523 N.W2d 113 (Ct. App. 1994).

An executory plea bgain is without constitutional significance, and a defendan,
has no right to require the performance of the agreement._Upon entry of a plea,fiina) right to be informeaf the collateral consequences of the plea. There is no
procesgequires the defendastxpectations to be fulfilled. StateéMlls, 187 Ws. distinction between lack of awareness and dirraative misunderstanding of a
2d 528 523 N.wzd 569(Ct._App. 1994). L . collateralconsequence. StateRodriguez221 Ws. 2d 487585 N.W2d 701(Ct.

_ An Alford plea, under which the defendant pleads guityle either maintaining  App. 1998),97-3097

innocenceor not admitting having committed the crime, is acceptable when strongparoleeligibility is not a statutorily oconstitutionally necessary component of a
proof of guilt has been shown. StateGarcia,192 Ws. 2d 845532 N.W2d 111 yalid plea colloguy in a case in which a life sentence’is imposed. SEyeye,225
(1995). ) ) N Wis. 2d 702594 N.W2d 388(Ct. App. 1999)97-3217

A trial court need not advise a defendant of the potential that restititiobe No manifest injustice entitling defendant to withdraw a plea occurs when the
orderedin accepting a plea under this sectiétestitution is primarily rehabilitative, defendants not informed of a collateral consequené¢he plea. That a conviction
not punitive, and not “potential punishment” under @) (a). State.\Dugan,193  would result in the defendastpermanent prohibitiofrom possessing firearms
Wis. 2d 610 534 N.W2d 897(Ct. App. 1995). underfederal law was a collateral consequence of his plea. A direct consequence

A postconviction motion to withdraw a guilty plea requires showhiaga “mani  musthave an déct on the range of punishment fehich the conviction is entered,
festinjustice” would occur if the motion is denied. A postconviction recantation ndthe firearms prohibition arises outside of the state court proceedings under which
awitness may constitute new evidence showing a “manifest injustice” and requirthg plea is taken and sentence imposed. St#tesina,226 Ws. 2d 482595 N.w2d
anew trial if there is a reasonable probability that a jury would reacfeeediif result. 464 (Ct. App. 1999)98-3421
It is error for the judge to determine whetherrdgantation or the original allegation ~ Thetrial court did not havan obligation to verify the accuracy of the information
is true. State vMcCallum,198 Ws. 2d 149542 N.W2d 184(Ct. App. 1995), containedn a guilty plea questionnairehen it did not rely on the incorrect informa
95-1518 tion contained therein in conducting a personal colloquy with the defendant to

Thestates burden of proving that a plea was knowingly and voluntarily made can
#)e proved by a negative inference. There must be sdinmeaive evidence of
act. State vNichelson,220 Ws. 2d 214582 N.W2d 460(Ct. App.1998),
-3136
A defendans misunderstanding is citizenship status did not render his plea not
luntarily, knowingly, or intelligently entered. A defendant does not have a eonsti
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describethe correct elements of the crime and insure that the defendant understod8ub.(1) (c) is a clear directive to circuit courts commanding what the omst
thenature of the crimes. StateBrandt,226 Ws. 2d 610594 N.W2d 759(1999), personallysay to the defendant. That the language is in quotation marks indicates that
97-1489 the statute should be followed to the lettéfra circuit court fails to give the mandated

It was not fatal to a conviction entered on a pleaco€ontest that the defendant adviceand if the defendant moves the court and demonstrates that theliely is
did not personally state “I plead no contest” when the totality of the facts, includitgresultin the defendarg’deportation, sub. (2) requires the court to vacate the con
asigned guilty plea questionnaied colloquy with the judge on the record, indicatediiction and permit the defendant to withdraw a guilty or no—contest plea. State v
an intent to plead no contest. StatBurns,226 Ws. 2d 762594 N.W2d 799(1999), Douangmala2002 WI 62 253 Ws. 2d 173644 N.W2d 891 00-3292
96-3615 Once a defendant enterpl@a,an evidentiary hearing is necessary to determine

The purpose of the court inquiry under sub. (1) (b) as to basic facts is to @rotegthetherabreach of a plea agreement has occurred before the state may be permitted
defendantvho understands the clggr and voluntarily pleads guilty but does not-real to withdraw from it. When after entry of the plea and before sentencing the trial court
ize that the conduct does not actually fall within the statutory definition of thgechar warnedthat if the defendant “screwed up” while on bail, stete would be free to
The purpose is not to resolve factual disputes about what did or did not happen; ¢hatngeits sentencing recommendation, which tefendant acknowledged and
is for a trial, which the defendaistwaiving the right to. State Merryfield,229 Ws.  agreedo, there was an amendment of the plea agreement. The state did not withdraw
2d 52,598 N.w2d 251(Ct. App. 1999)98-1106 from the agreement when, based on the defersdsui'sequent misconduct, it recom

A claim of insuficient factual basis for chging a crime survives a no contest pleamendeda harsher sentence than originally agreed to. StZitenga,2002 WI App
andcan be raised in a postconviction motion. Stateiggs,230 Ws. 2d 1, 601 233 257 Ws. 2d 625652 N.W2d 423 01-2806
N.W.2d 653 (Ct. App. 1999)98-1811 In the absence of any attachments to a waif’eights form or any other evidence

Pleawithdrawals before sentencing are subject to a liberal “fair and just” standamdhe record demonstrating that the defendant had knowledgeeléthents of the
that facilitates the dicient administration of justice by reducinge number of offensechaged, coupled with the trial cowstfailure to ascertain the defendant’
appealscontesting the knowing and voluntariness of pleRsasons that have been understandingf the elementduring the plea colloguyhe defendant made a prima
consideredair and just are genuine misunderstanding of the ptaaisequences, facie showing that the colloquy failed to meet the requirements of sub. (1) (a) and
hasteand confusion in entering the pleas, and coerciothempart of trial counsel. Bangert. State vLange 2003 WI App 2259 Wis. 2d 774656 N.W2d 48001-2584
Statev. Shimek,230 Wis. 2d 730601 N.W2d 865(Ct. App. 1999)99-0291 Thedistrict attorneys contact with the division of community corrections to €com

Becausehe state failed to provide the defendant with exculpatory evidence rela@din about a presentence investigation sentence recommendation, which resulted in
to his confession to the police and because that failure caused the defeptizad to a change in recommendatidrom probation to incarceration, breached the plea
guilty, the defendarg’ post—sentencing motion to withdraw a guilty plea should hawegreemenin which the district attorneg'ofice agreed to make no sentence recom
beengranted. State Btugeon,231 Ws. 2d 487605N.W.2d 589(Ct. App. 1999), mendation. State vHowland,2003 WI App 104264 Ws. 2d 279663 N.W2d 34Q
98-2885 02-2083

The Statedid not violate the sentencing terms of a plea agreement by failing toWhenin closing agument counsedoncedes guilt on a lesser count in a multiple—
recitethe express terms of the sentensigpmmendation and by reciting a less tharcountcase, in light obverwhelming evidence on that count and in dorefo gain
neutralstatement of the recommendation. Statdanson2000 WI App 10232  credibility and winacquittal on the other clygs, the concession is a reasonable-tacti
Wis. 2d 291 606 N.W2d 278 99-0120 cal decision and counse not deemed to have been constitutionallyfawtive by

A defendant should be freely allowed to withdraw a plea, prior to sentencing, &mittinga clients guilt contrary to the clierst’plea of not guilty State vGordon,
anyfair and just reason, unless the prosecution will be substantially prejudiced. 2003 WI 69 262 Ws. 2d 380663 N.W2d 76501-1679
statebears the burden of demonstrating substantial prejudice once a defendant hasdicial participation in the baaining process raisesconclusive presumption
offereda fair and just reason for withdrawal of the plea. StaBeNig, 2000 W1 §  thatthe plea was involuntaryudicial participation in plea negotiations before a plea
232Wis. 2d 561605 N.W2d 199 98-2196 agreement has been reached is barred. Staidiams, 2003 WI App 16, 265 Ws.

If the court fails to establish a factual basis that the defendant admits tiettse of 2d 229 666 N.W2d 58§ 02-1651
pleadedo, manifest injustice justifying withdrawal of a plea exists. A defendant is Defendant'sautomatic ineligibility for Medicare and Medicaid benefits as the
notrequired to personally articulate the specific falots constitute the elements of resultof a drug trafcking convictionimposed by operation of federal law by a-fed
the crime chaged. All that is required is that the factual basis is developédeon eraltribunal was a collateral consequence of the defersdgmilty plea and was not
record. State vThomas2000 WI 13232 Ws. 2d 714605N.W.2d 83697-2665  groundsfor plea withdrawal. State Merten,2003 WI App 171266 Ws. 2d 588

If the defendant understaniisfore entering a plea that the trial court will not be668 N.W2d 750 02-1530
boundby the prosecutts sentence recommendation, the trial cewl€viation from Thereis compliance witlBangertas long as there is a record that the defendant was
the recommendation does not result in manifest injustice. Stefiliams, 2000 W1 presentwhen rights were giveen massand was personally questioned by the court
78,236 Wis. 2d 293613 N.W2d 132 99-0752 to establish that he or she understood the rights, had no queatidnsaived those

A defendant found guilty following fair and error—free trial may not then objectrights. State v Stockland2003 WI App 177266 Ws. 2d 549668 N.W2d 81Q
to the trial cours pretrial rejection of aAlford plea. State.wMlliams, 2000 W1 App  02-2129
123 237 Wis. 2d 591614 N.W2d 11, 99-0812 Whendiscussing a plea recommendation, the state may not give a less than neutral

Thata defendant would be subject tprasumptive mandatory release date undefecitationof the agreemernsiterms. Reference to the plea agreement was not less than
s.302.1L (1g) (am) was a collateral consequence of the defesdanity of gplea,  neutralwhen the prosecutor agreed with the presentence report that the defendant
andthe court was not required to inform the defendant of the presumptive mandattegdedo be incarcerated, without commentimgthe sentence recommendation in
releasedatefor the plea to have been knowingly entered. Stafates,2000 WI App  thereport. State. Stenseth?2003 WI App 198266 Ws. 2d 959669 N.W2d 776
224,239 Ws. 2d 17619 N.W2d 13299-1643 02-3330

If the circuit court fails to establish a factual basis that the defendant admits to thEhe defendang due process rights were violated when the investigating detective
offensepleaded to, manifest injustice occurs. The inquiry requirement of sub. (1) {)the case gave a sentencing recommendation to the sentencing court, written on
allowsthe judge to establish the factual basis for the plea as the juddieaedsloes ~ police department letterhead, that undermined the stplea—bayained recommen
not require that the judge satisfy the defendhat he or she committed the crime. dation,in effect breaching the plea agreement when the court had also forwarded the
A factual basis may be found solely in a stipulation tdabts stated in the complaint. letter tothe presentence investigation writer to assess and evaluate. . Stitson,

Statev. Black,2001 WI 31 242 Ws. 2d 126624 N.W2d 363 99-0230 2003WI App 253 268 Ws. 2d 725674 N.W2d 51 03-0251
Oncea courtdecides to accept a plea agreement, it cannot reverse its acceptand@puangmaladoes not apply to defendants whoases were final befolouang-
Statev. Terrill, 2001 WI App 70242 Ws. 2d 415625 N.W2d 353 00-2152 malawas issued. State hagundoye2004 WI 4 268 Ws. 2d 77674 N.W2d 526

Theclear and convincing evidence and close case rules do not apply in determifigg2137
abreach of a plea agreement. Historical facts are reviewed with a clearly erroneoddie prosecution may discuss negative facts about the defendant in order to justify
standarcand whether the statetonduct was a substantial and matdniahch is a a recommended sentence within the parameters of a plea agredmdefendant is
questionof law. State vWilliams, 2002 WI 1, 249 Ws. 2d 492637 N.w2d 733 entitledto aneutral recitation of the terms of the plea agreement. The prosecutor may
00-0535 not overtly or covertly convey to the court that a sentence hatisherthat recom
A defendant has a constitutional right to have a negotiated pgsirbenforced, mendeds warranted, but the state is not obligatesidp something nice or positive
if it was relied on. A prosecutis not required to enthusiastically advocate for a bar@boutthe defendant in order to avoid breaching a plea agreement. . Satgdihor
gainedfor sentence and may inform the court about the charafctee defendant, 2004WI 43, 270 Ws. 2d 585678 N.w2d 220 01-3093
evenif it is negative. The prosecutor may not personalize information presanted A defendant breached plea agreements enterprbvious completed cases for
away that indicates that the prosecutor has second thoughts about the agreeibitth he hacalready served the sentences by collaterally attacking those convictions
Statev. Williams, 2002 WI 1,249 Wis. 2d 492637 N.W2d 733 00-0535 in a subsequent case in which they were faomdlid for penalty enhancement pur
Whena defendant repudiates a negotiated plea agreement on the ground that itReses. State vDeilke, 2004 WI 104274 Ws. 2d 595682 N.W2d 945 02-2898
tainsmultiplicitous counts, the defendant materially and substantially breaches §realso State vBembenek2006 W1 App 198296 Ws. 2d 422724 N.W. 2d 685
agreementWhen the defendant successfully challenges the plea and a convictio®8n1963
multiplicity grounds and the information has been amended pursuanégwtated If the court is aware of a plea agreement, the court must aleisefendant per
pleaagreement by which the state made gingrconcessions, ordinarily the remedy sonallythat the court is not bound by the termshaft agreement and ascertain that
Is to reverse theonvictions and sentences, vacate the plea agreement, and reinstaelefendant understands this information. When the defendant shows that the court
theoriginal information put a diferent remedy may be appropriate. Stat®obin  failed to inform the defendant that it was not boundhy plea agreement, and the
son,2002 WI 9 249 Wis. 2d 553638 N.W2d 564 00-2435 defendanglleges that he did not understand that the court was not bound, the defend
Generally,once counsel is appointed, the day—to—day conduct of the deéstse antis entitled to an evidentiary hearing on a motion to withdraw the plea. State v
with the attorney However a defense attorney may not as a mattérial strategy Hampton,2004 WI 107274 Ws. 2d 379683 N.W2d 14 01-0509
admita clients guilt, contrary to the clierst'notguilty plea, unless the defendant The strategic decision bgefense counsel to forego an objection to the state’
unequivocallyunderstands and consents to the admission. Statdon,2002 WI  breachof a plea agreement without consulting the defendant was tantameutero
App 53 250 Wis. 2d 702641 N.w2d 183 01-1679 ing a renegotiated plea agreement without the defersdamtivledge oconsent. On
A plea agreement in which the prosecution agteedake no specific sentencing thatbasis defense counsgfierformance was deficient and because coundeft
recommendatiomas not breached by the prosecutors commenting that the case waxtperformance involved a breachaplea agreement, the defendant was automat
“if not the most serious case I've handled this, ye@rcertainly among the top two ically prejudiced. State Bprang2004 WI App 121274 Ws. 2d 784683 N.w2d
or three”and “this is one of the most serious non-fatal crimes that | have dealt wit622, 03-2240
Statev. Richardson2001 WI App 152246 Ws. 2d 71, 632 N.W2d 84 00-2129 At sentencingpertinent factors relating to the defendamtharacter and behav
A valid plea requires only knowledge of the elements of tiemsé, not a knowl ioral pattern cannot be immunized by a plea agreement between the defendant and
edgeof the nuanceand descriptions of the elements. Staffrechinski,2002 WI  thestate. A plea agreement that does not allow the sentencing court to be apprised
56, 253 Wis. 2d 38 644 N.W2d 891 00-2545 of relevant information is void as against public polide fact that the prosecuor
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commentswere compelling and delivered by strong words dugistransform the deportatiorrequiring that he be permitted to withdraw his plea. Std&edolla,2006
commentaryinto a pleabagain violation. State.\Jdackson2004 WI App 132274  WI App 154 295 Wis. 2d 410720 N.W 2d 158 05-2717
Wis. 2d 692 685 N.W2d 839 03-1805 A package plea agreement, which is a plea agreement contingent on two or more

A prosecutor may not make commethiat suggest the prosecutor believes the discodefendantsll entering pleas accordirig the terms of the agreement, is not invol
positionhe or she is recommending pursuant to a plea agreement fiiestyfout  untaryif the defendant felt pressure in the sense of a psychological need to try to help
may provide relevant negative information including information that has come his codefendants get the benefit of the package agreement. . &atgette 2006 WI
light after a plea agreement has been reached. A proseantassert that a recom App 178 296 Ws. 2d 359722 N.W 2d 731 04-2211
mendatioris appropriate and at the same tinguarthat the circumstances were so Compliancewith theBangertrequirements does not permit a circuit countely
severethat the court should impose no less than the recommended sentence. Statedefendans plea colloquy responses to deny the defendant an evidentiary hear
v. Liukonen,2004 WI App 157276 Ws. 2d 64 686 N.W2d 689 03-1539 ing on a properly pled postconviction motion that asserts aBemgertreason why

A plea agreement that leads a defendant to believa thaterial advantage or right the plea wasot knowing or voluntary UnderHowell, when a defendant convicted
hasbeen preserved when, in fact, it cannot legally be obtained, produces a pleadhat guilty or no contest plea asserts that the responses given during a plea colloquy
is as a matter of law neither knowing nor voluntary #reddefendant must be allowed werefalse and the defendant provides non-conclusory information that plausibly
to withdraw the plea. Eveifithe trial court had rejected the illegal provision at senexplainswhy the answers were false, the defendanst be given an evidentiary
tencing,it would not have cured the error when the defendant was induced to eftearingon his or her plewithdrawal motion. State Basley2006 WI App 253298
theplea by a promise that the state coudster keep. State Dawson2004 W1 App ~ Wis. 2d 232726 N.W2d 671 05-2449
173 276 Ws. 2d 418688 N.w2d 12 03-2116 Establishinga suficient factual basis under sub. (1) (byjuires a showing that the

Whena defendant entered a plea believing he would not be subject to the collatesalductthe defendant admits to constitutes thferife chaged. The factual basis
consequencebat actually applied and that belief was based finmaitive, incorrect  requiremenprotects a defendant who is in the position of pleading voluntarily with
statement®n the record by the defendantounsel and the prosecutor that were noanunderstanding of the nature of the geabbut without realizing that his or hesn
correctecby the court, the plea was not knowingly and voluntarily entered and cowdctdoes not actually fall within the clug. When the factual basis relied upon by
bewithdrawn. State.\Brown,2004 WI App 179276 Ws. 2d 559687 N.W2d 543  thecourt in this case in accepting tthefendans guilty plea raised a substantial ques
03-2915 tion as to whether the defendant had committed sexual assault of a child or had herself

Williams,2003 WI App 1.6, expressly applies only to direct judicial participationbeen the victim of rape, the circaiburt was required to make further inquiry to estab
in the plea baaining process itself. A judgetomments othe strength of the stase’ lish a suficient factual basiso support the plea. Statebackershire2007 WI 74
caseandurging a defendant to carefully consider his or her chances of prevailinga®l Ws. 2d 418734 N.W2d 23 05-1189
trial are many stepemoved from the direct judicial participation in plea negotiations To ascertain a defendastinderstanding of a clyg, a circuit court might: 1) sum
thatoccurred inWilliams  State vHunter 2005 WI App 5278 Wis. 2d 419692  marizethe nature of the chge by reading the jury instructions; 2) affendant
N.W.2d 256 03-2348 counselabout his or her explanation to the defendant and ask counsetiefehdant

Thestate is not required to correct a misstated sentence recommendation forcefaljummarize the explanation; or 3) refer to the record or other evidence of the defen
or enthusiastically It is suficient to promptly acknowledge the mistake of fact anddant'sunderstanding of the nature of the gear State vHowell, 2007 W1 75301
to rectify the error without impairing the integrity of the sentencing process. Statés. 2d 350734 N.W2d 48 05-0731
v. Bowers,2005 WI App 72280 Wis. 2d 534696 N.W2d 255 04-1093 A defendans afirmative responsé¢hat he or she understands the nature of the

The state was free to recommend consecutive sentences under a plea agreagharge without establishing his or her knowledge of the nature of thgehsubmits
thatcontained no provision regarding whether the sentence for the plgthges  moreto a perfunctory procedure rather than to the constitutional standarcpteat a
wasto run concurrent or consecutive with the sentence entered in another proceedieaffirmatively shown to be voluntarily and intelligently made. A defendaunt
Statev. Bowers, 2005 WI App 72280 Ws. 2d 534696 N.W2d 255 04-1093 at some point have expressed his or her knowledge of the nature of the tcheat

Wisconsineliminated parole and good-time credit when it adoptéetritth—-in—  isfy the requirement of this section. Statélewell,2007 W1 75301 Ws. 2d 350
sentencing’scheme. The lack of parole eligibility and good-time cia@itnot direct 734 N.W.2d 48 05-0731
consequencesf aplea that a court must inform a defendant of prior to accepting aA defendant may invoke boBangertandNelson(54 Ws. 2d 489/Bentley(201
plea. State vPlank,2005 WI App 109282 Ws. 2d 522699 N.W2d 23504-2280  Wis. 2d 303 in a single postconviction motion to withdraw a plea of guilty or ne con

A defendant seeking to withdraw a plea of guilty or no contest prior to sentencisgt. A defendant invokeBangertwhen the plea colloquy is defective; a defendant
mustshow a fair and just reason for allowing the withdrawal, which is some adequiateokesNelson/Bentleyhen the defendant alleges that some factor extrinsic to the
reasorfor defendant change of heart othitan the desire to have a trial. A lack of pleacolloquy such as inééctive assistance of counsel or coercion, renders a plea
knowledgeof sex ofender registration or that one is eligible for a ch. 980 commiinfirm. State vHowell,2007 WI 75301 Ws. 2d 350734 N.Ww2d 48 05-0731
mentare fair and just reasons for withdrawingusity plea. Prejudice needed to merit  Upon a motion to withdraw a plea before sentencing, the defendant faces 3
adenial of a plea withdrawal must be significanorder to trump a defendasifair  obstacles:1) the defendant must pfef a fair and just reason for withdrawing the
andjust reason. Entitlement to withdraw pleas to somegelsatioes not entitle the plea;2) the circuit court must find the reason credible; and 3) the defendant must rebut
defendanto withdraw all guilty pleas. StateNelson, 2005 WI App 13,282 Ws.  evidenceof substantial prejudice to the state. If the defendant does not overcome
2d 502 701 N.w2d 32 04-1954 theseobstacles in the view of the circuit couahd is not permitted to withdraw the

Thestate is free to negotiate awayy right it may have to recommend a sentenceplea,the defendarg’burden to reverse the circuit court on appeal becomes relatively
butthe state does not have a right to make an agreement torsigmih the face of high. State vJenkins2007 WI 96 303 Wis. 2d 157736 N.W2d 24 05-0302
factualinaccuracies or to withhold relevant factual information froncthet. Such Misinformation asto one chage did not render all the defendants’ pleas under a
anagreement would violate a prosectgatuty and result in sentences based upopleaagreement unknowing, involuntagnd not intelligently entered. A return of the
incompletefacts or factual inaccuracies, a notion that is abhorrent to the legal systganrtiesto pre—plea positions is not the mandated remedy when convictions are based
Statev. Neuaone2005 WI App 124284 Ws. 2d 473700 N.W2d 298 04-0196  ona negotiated plea agreement and an error later surfaces as to one count. The appro

A court is not required to conduct an on-the-record colloquy with respect t@rateremedy depends upon the totality of the circumstances and a consideration of
defendant desire to abandon a plea of not guilty by reasfomental disease or theparties’ interests, a matter committed to the sentencing salistretion. State
defect. Only fundamental constitutional rights warrant this special protection andRoou,2007 WI App 193305 Wis. 2d 164738 N.W2d 17306-1574
sucha plea falls outside the realm of fundamental rigtste vFrancis2005 WI Circuit courts may nosua spontesacate fully and fairly entered and accepted
App 161, 285 Wis. 2d 451701 N.W2d 632 04-1360 pleas. When the state nevasked the circuit court sua sponteacate a guilty plea,

If a defendant makes a prima facie showing that he or she was not informed obtitenerely acquiesced in that decision until it filed its motion for reconsideration, the
directconsequences of a plea, the burden shifts to the state to show by clear andstatewas not judicially estoppefdom seeking to have the circuit court comply with
vincing evidence that the plea wiasowingly, voluntarily and intelligently entered. thelaw. State vRushing,2007 WI App 227305 Ws. 2d 739740 N.W2d 894
The state was required to prove that the defendant knew the correct maximum §ém3152
tencedespite being given erroneoimormation at every stage of the proceeding. Wisconsin'sread—-in procedure does not require a defendant to admit guilt of a
The defendant was not required to show that the misinformatmsed the plea. read—inchage for purposes of sentencing and does not require a circuit court to deem
Statev. Harden 2005 WI App 252287 Wis. 2d 871707 N.W2d 173 05-0262 the defendant to admit to thread—in crime for purposes of sentencing. The terms

For purposes of plea withdrawal motions, sentencing, when a deferred prosecutagmit” or “deemed admitted” should be avoided in referring to a defesdagrée
agreement is involved, encompasses the initial disposition of the case gftitee  mentto read in a dismissed char A court should advise a defendant that it may con
enterthe agreement and the agreement is ratified by the trial coust mwadion for ~ siderread—-in chages when imposing sentence but thatmaximum penalty of the
pleawithdrawal after entry of the agreement is subject to the standard for withdrawhargedffense will not be increased; that a circuit court may require a defendant to
of a plea after sentencing. StateéDaley 2006 W1 App 81292 Ws. 2d 517716  payrestitution on any read—in clggs; and that the state is prohibifienin future pre
N.W.2d 146 05-0048 secutionof the read—in chge. A court is not barred from accepting a defendant’

Althougha circuit court must establish tretlefendant understands every elemenadmissiorof guilt of a read—in chge. State VStraszkowski2008 WI 65310 Wis.
of the chages pled to, the court is not expected to explain every element of ev@d/259 750 N.W2d 835 06-0064
chargein every caseBangertallows a court to tailor a plea colloquy to the individual Williamsdoes not prohibit a trial judge from informing a defendant that the judge
defendantput in customizing a plea colloquy a circuit court must do more thantendsto exceed the sentencing recommendation and allowing the defendant to
merely record the defendast'afirmation of understanding. A statemeinom  withdrawa plea. State. Wlarinez,2008 WI App 105313 Ws. 2d 490756 N.w2d
defensecounsel that he or she has reviewed the elements of tiye chvithout some 570, 07-0964
summaryof the elements or detailed description of the conversation, cannot constiA circuit court may not rely entirely on tfieaQuestionnaire/\Mver of Rights
tutean afirmative showing that the nature thie crime has been communicated. Stat€ormas asubstitute for a substantive in—court plea collogUiye Plea Questionnaire/

v. Brown,2006 WI 100293 Ws. 2d 594716 N.W2d 906 03-2662 Waiver of Rights Form provides @efendant and counsel the opportunity to review

Thecircuit court properly advised the defendant of the range of punishments agsgethera written statement of the information a defendant should know before enter
ciatedwith his crimes when it informed him tife maximum term of imprisonment ing a guilty plea. A completed Form can be a very useful instrument to help ensure
thatcould be imposed. Nothing in sub. (1) (aBangertrequires a sentencing court a knowing, intelligent, and voluntary plea. The plea colloquy cannot, howeser
to make the maximum term of confinement associated avitifurcated sentence reducedo determining whether the defendant has read and filled out the Btaite.
explicit prior to accepting a plea of guilty or no contest. StaBeitton, 2006 WI App V. Christopher S. Hopp@009 WI 41317 Ws. 2d 161765 N.W2d 794 07-0905
118 254 Wis. 2d 330718 N.W2d 146 05-1693 Courtsdo not construe pldzagains against the draftewhen language is equally

Sub.(2) uses the term “likely” and not “shall,” meaning the defendant need neapableof two constructions, the construction that would safeguard the public inter
provehe definitely will be deported agesult of the case in question. Even thougtests substantiallymust be given preference over that construction that secures only
anearlier conviction sparked an investigation and immigration defdiaran addi  insufficientor unsubstantial advantages to the public. Statesley 2009 WI App
tional sexual assault conviction obviously would be included as part of the Immigd 8 321 Wis. 2d 151772 N.W2d 232 08-1338
tion and Naturalization Serviceinformationwhen determining whether to deport Whena plea agreement merely prohibited the state from recommending a-particu
him, the defendant had shown his plea in this casmeé was likely to result in his lar lengthof sentence, the plea agreement did not curtail thesséditity to advocate

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/courts/2004%20WI%20App%20132
https://docs.legis.wisconsin.gov/document/courts/274%20Wis.%202d%20692
https://docs.legis.wisconsin.gov/document/courts/274%20Wis.%202d%20692
https://docs.legis.wisconsin.gov/document/courts/685%20N.W.2d%20839
https://docs.legis.wisconsin.gov/document/wicourtofappeals/03-1805
https://docs.legis.wisconsin.gov/document/courts/2004%20WI%20App%20157
https://docs.legis.wisconsin.gov/document/courts/276%20Wis.%202d%2064
https://docs.legis.wisconsin.gov/document/courts/686%20N.W.2d%20689
https://docs.legis.wisconsin.gov/document/wicourtofappeals/03-1539
https://docs.legis.wisconsin.gov/document/courts/2004%20WI%20App%20173
https://docs.legis.wisconsin.gov/document/courts/2004%20WI%20App%20173
https://docs.legis.wisconsin.gov/document/courts/276%20Wis.%202d%20418
https://docs.legis.wisconsin.gov/document/courts/688%20N.W.2d%2012
https://docs.legis.wisconsin.gov/document/wicourtofappeals/03-2116
https://docs.legis.wisconsin.gov/document/courts/2004%20WI%20App%20179
https://docs.legis.wisconsin.gov/document/courts/276%20Wis.%202d%20559
https://docs.legis.wisconsin.gov/document/courts/687%20N.W.2d%20543
https://docs.legis.wisconsin.gov/document/wicourtofappeals/03-2915
https://docs.legis.wisconsin.gov/document/courts/2003%20WI%20App%20116
https://docs.legis.wisconsin.gov/document/courts/2005%20WI%20App%205
https://docs.legis.wisconsin.gov/document/courts/278%20Wis.%202d%20419
https://docs.legis.wisconsin.gov/document/courts/692%20N.W.2d%20256
https://docs.legis.wisconsin.gov/document/courts/692%20N.W.2d%20256
https://docs.legis.wisconsin.gov/document/wicourtofappeals/03-2348
https://docs.legis.wisconsin.gov/document/courts/2005%20WI%20App%2072
https://docs.legis.wisconsin.gov/document/courts/280%20Wis.%202d%20534
https://docs.legis.wisconsin.gov/document/courts/696%20N.W.2d%20255
https://docs.legis.wisconsin.gov/document/wicourtofappeals/04-1093
https://docs.legis.wisconsin.gov/document/courts/2005%20WI%20App%2072
https://docs.legis.wisconsin.gov/document/courts/280%20Wis.%202d%20534
https://docs.legis.wisconsin.gov/document/courts/696%20N.W.2d%20255
https://docs.legis.wisconsin.gov/document/wicourtofappeals/04-1093
https://docs.legis.wisconsin.gov/document/courts/2005%20WI%20App%20109
https://docs.legis.wisconsin.gov/document/courts/282%20Wis.%202d%20522
https://docs.legis.wisconsin.gov/document/courts/699%20N.W.2d%20235
https://docs.legis.wisconsin.gov/document/wicourtofappeals/04-2280
https://docs.legis.wisconsin.gov/document/courts/2005%20WI%20App%20113
https://docs.legis.wisconsin.gov/document/courts/282%20Wis.%202d%20502
https://docs.legis.wisconsin.gov/document/courts/282%20Wis.%202d%20502
https://docs.legis.wisconsin.gov/document/courts/701%20N.W.2d%2032
https://docs.legis.wisconsin.gov/document/wicourtofappeals/04-1954
https://docs.legis.wisconsin.gov/document/courts/2005%20WI%20App%20124
https://docs.legis.wisconsin.gov/document/courts/284%20Wis.%202d%20473
https://docs.legis.wisconsin.gov/document/courts/700%20N.W.2d%20298
https://docs.legis.wisconsin.gov/document/wicourtofappeals/04-0196
https://docs.legis.wisconsin.gov/document/courts/2005%20WI%20App%20161
https://docs.legis.wisconsin.gov/document/courts/2005%20WI%20App%20161
https://docs.legis.wisconsin.gov/document/courts/285%20Wis.%202d%20451
https://docs.legis.wisconsin.gov/document/courts/701%20N.W.2d%20632
https://docs.legis.wisconsin.gov/document/wicourtofappeals/04-1360
https://docs.legis.wisconsin.gov/document/courts/2005%20WI%20App%20252
https://docs.legis.wisconsin.gov/document/courts/287%20Wis.%202d%20871
https://docs.legis.wisconsin.gov/document/courts/707%20N.W.2d%20173
https://docs.legis.wisconsin.gov/document/wicourtofappeals/05-0262
https://docs.legis.wisconsin.gov/document/courts/2006%20WI%20App%2081
https://docs.legis.wisconsin.gov/document/courts/292%20Wis.%202d%20517
https://docs.legis.wisconsin.gov/document/courts/716%20N.W.2d%20146
https://docs.legis.wisconsin.gov/document/courts/716%20N.W.2d%20146
https://docs.legis.wisconsin.gov/document/wicourtofappeals/05-0048
https://docs.legis.wisconsin.gov/document/courts/2006%20WI%20100
https://docs.legis.wisconsin.gov/document/courts/293%20Wis.%202d%20594
https://docs.legis.wisconsin.gov/document/courts/716%20N.W.2d%20906
https://docs.legis.wisconsin.gov/document/wisupremecourt/03-2662
https://docs.legis.wisconsin.gov/document/courts/2006%20WI%20App%20118
https://docs.legis.wisconsin.gov/document/courts/2006%20WI%20App%20118
https://docs.legis.wisconsin.gov/document/courts/254%20Wis.%202d%20330
https://docs.legis.wisconsin.gov/document/courts/718%20N.W.2d%20146
https://docs.legis.wisconsin.gov/document/wicourtofappeals/05-1693
https://docs.legis.wisconsin.gov/document/courts/2006%20WI%20App%20154
https://docs.legis.wisconsin.gov/document/courts/2006%20WI%20App%20154
https://docs.legis.wisconsin.gov/document/courts/295%20Wis.%202d%20410
https://docs.legis.wisconsin.gov/document/courts/720%20N.W.%202d%20158
https://docs.legis.wisconsin.gov/document/wicourtofappeals/05-2717
https://docs.legis.wisconsin.gov/document/courts/2006%20WI%20App%20178
https://docs.legis.wisconsin.gov/document/courts/2006%20WI%20App%20178
https://docs.legis.wisconsin.gov/document/courts/296%20Wis.%202d%20359
https://docs.legis.wisconsin.gov/document/courts/722%20N.W.%202d%20731
https://docs.legis.wisconsin.gov/document/wicourtofappeals/04-2211
https://docs.legis.wisconsin.gov/document/courts/2006%20WI%20App%20253
https://docs.legis.wisconsin.gov/document/courts/298%20Wis.%202d%20232
https://docs.legis.wisconsin.gov/document/courts/298%20Wis.%202d%20232
https://docs.legis.wisconsin.gov/document/courts/726%20N.W.2d%20671
https://docs.legis.wisconsin.gov/document/wicourtofappeals/05-2449
https://docs.legis.wisconsin.gov/document/courts/2007%20WI%2074
https://docs.legis.wisconsin.gov/document/courts/301%20Wis.%202d%20418
https://docs.legis.wisconsin.gov/document/courts/734%20N.W.2d%2023
https://docs.legis.wisconsin.gov/document/wisupremecourt/05-1189
https://docs.legis.wisconsin.gov/document/courts/2007%20WI%2075
https://docs.legis.wisconsin.gov/document/courts/301%20Wis.%202d%20350
https://docs.legis.wisconsin.gov/document/courts/301%20Wis.%202d%20350
https://docs.legis.wisconsin.gov/document/courts/734%20N.W.2d%2048
https://docs.legis.wisconsin.gov/document/wisupremecourt/05-0731
https://docs.legis.wisconsin.gov/document/courts/2007%20WI%2075
https://docs.legis.wisconsin.gov/document/courts/301%20Wis.%202d%20350
https://docs.legis.wisconsin.gov/document/courts/734%20N.W.2d%2048
https://docs.legis.wisconsin.gov/document/wisupremecourt/05-0731
https://docs.legis.wisconsin.gov/document/courts/54%20Wis.%202d%20489
https://docs.legis.wisconsin.gov/document/courts/201%20Wis.%202d%20303
https://docs.legis.wisconsin.gov/document/courts/201%20Wis.%202d%20303
https://docs.legis.wisconsin.gov/document/courts/2007%20WI%2075
https://docs.legis.wisconsin.gov/document/courts/301%20Wis.%202d%20350
https://docs.legis.wisconsin.gov/document/courts/734%20N.W.2d%2048
https://docs.legis.wisconsin.gov/document/wisupremecourt/05-0731
https://docs.legis.wisconsin.gov/document/courts/2007%20WI%2096
https://docs.legis.wisconsin.gov/document/courts/303%20Wis.%202d%20157
https://docs.legis.wisconsin.gov/document/courts/736%20N.W.2d%2024
https://docs.legis.wisconsin.gov/document/wisupremecourt/05-0302
https://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20193
https://docs.legis.wisconsin.gov/document/courts/305%20Wis.%202d%20164
https://docs.legis.wisconsin.gov/document/courts/738%20N.W.2d%20173
https://docs.legis.wisconsin.gov/document/wicourtofappeals/06-1574
https://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20227
https://docs.legis.wisconsin.gov/document/courts/305%20Wis.%202d%20739
https://docs.legis.wisconsin.gov/document/courts/740%20N.W.2d%20894
https://docs.legis.wisconsin.gov/document/wicourtofappeals/06-3152
https://docs.legis.wisconsin.gov/document/courts/2008%20WI%2065
https://docs.legis.wisconsin.gov/document/courts/310%20Wis.%202d%20259
https://docs.legis.wisconsin.gov/document/courts/310%20Wis.%202d%20259
https://docs.legis.wisconsin.gov/document/courts/750%20N.W.2d%20835
https://docs.legis.wisconsin.gov/document/wisupremecourt/06-0064
https://docs.legis.wisconsin.gov/document/courts/2008%20WI%20App%20105
https://docs.legis.wisconsin.gov/document/courts/313%20Wis.%202d%20490
https://docs.legis.wisconsin.gov/document/courts/756%20N.W.2d%20570
https://docs.legis.wisconsin.gov/document/courts/756%20N.W.2d%20570
https://docs.legis.wisconsin.gov/document/wicourtofappeals/07-0964
https://docs.legis.wisconsin.gov/document/courts/2009%20WI%2041
https://docs.legis.wisconsin.gov/document/courts/317%20Wis.%202d%20161
https://docs.legis.wisconsin.gov/document/courts/765%20N.W.2d%20794
https://docs.legis.wisconsin.gov/document/wisupremecourt/07-0905
https://docs.legis.wisconsin.gov/document/courts/2009%20WI%20App%20118
https://docs.legis.wisconsin.gov/document/courts/2009%20WI%20App%20118
https://docs.legis.wisconsin.gov/document/courts/321%20Wis.%202d%20151
https://docs.legis.wisconsin.gov/document/courts/772%20N.W.2d%20232
https://docs.legis.wisconsin.gov/document/wicourtofappeals/08-1338

7 Updated 11-12Wis. Stats. Database PROCEEDINGS BEFORE AND AT TRIAL 971.095

its position that the defendant receive prison time. The stateftation of the@re-  district attorney of thatounty has executed a consent as provided

sentencénvestigation repors' recommendation for a specific sentence was simpl ;
that, a recitation, and the stagediscussion of the particulars of the crime did nof)thl sub.(2). The defendant then may enter a plea of guiliglito

amountto an endorsement of the repsmecommendation. StateBuckett,2010  Offensesalleged to have been committed in the county where the
WI App 44 324 Ws. 2d 244781 N.W2d 522 09-0958 courtis located and to all fenses alleged to have been committed

Decidingwhether to rejeca plea agreement is squarely within the cewtithor . . . S
ity; to hold otherwise would permit encroachment by the executive branch into jreother counties as to which the district attorney has executed a

realmthat has historically been that of the judicial branch. Consideration of the viesensentunder sub(2). Before entering a pleaf guilty, the

of the prosecutor as well as the defense attorney enter into that determinatigps e i it i i H
Authority vests in the circuit court to determindat pleas are in the public interesteéfendanSha” waive in writing any right to be tried in the county

without permitting the court to intrude on the authority of the prosecutdecde  Where the crime was committed. The district attorney of the
wgatcgsgtteﬁ to file tor whde_ther to fge csrt!ﬁg: in the gg;(i)ns\t/?ggeézgaﬁorsz Ejog&concountywhere the crime was committed need not be present when
sideredby the court are discussed. Stat€enger s. 4 ; it :

797N.W.2d 341 08-0755 the pleg ismade but the district attornsyivritten consent shall be

Matsondid not stand for the proposition that law enforcement views can neverfiled with the court.
properlyconsidered by a court. Considering law enforcement representatives’ views :
asa factor in determining whether to reject the proposed plea agreement is quite a dif(4) Thereuporthecourt shall enter such JUdgment' the same
ferentmatter from allowing law enforcement to slip a harsher sentencing recommagsthough allthe crimes chaed were alleged to have been eom
rocurea pléa fTom the derendant. Here, the contideraion of law enforcameng odin the county where the courtis located, whether or not the
viewswas only one factoof several noted in the record, in the circuit ceLitci Tourthas JU”Sd|_Ct|0n to tryll _those crimes to which the defendant
sion,and it was not obtained after the prosecution had secured the defeptiemt’ haspleaded guilty under this section.

Statev. Congey2010 WI 56 325 Wis. 2d 664797 N.W2d 341 08-0755 :

Whena defendant is told that he or shees a maximum possible sentence that is (5) Th_e 90U“ty where the plea made shall pay th_e COS_tS of
higher,but notsubstantially highethan that authorized by lane circuit court has prosecutiorif the defendant does not pay them, and is entitled
notviolated the plea colloquy requirements outlined in this section ariiiihgert  yetajnfees for receiving and paying to the state any fine which may
line of cases and the circuit court rs#i fulfilled its duty to inform the defendant of . .
therange of punishments. Howevahen the dferenceis significant, or when the D€ paid by the defendant. Tieterk where the plea is made shall

defendants told the sentence is lower than the amount allowed byldefendang  file a copy of the judgment of conviction with the clerk in each
dueprocess rights are at greater risk aB&agertviolation may be established. Statecountywhere a crime covered by the plea was committed. The

v. Cross, 2010 WI 70 326 Wis. 2d 492786 N.W2d 64 09-0003 s X .
Given'the provisions placement within the statute, the context requiiesit ~ district attorney shall then move to dismiss any gkarcovered

courtsto give the sub. (1) (c) deportation advisement at the plea hearing. The dg{ythe plea of guiltywhich are pending against the defendant in

set forth in sub. (1) (c) is imposed solely on the circuit court. A defesdzsiton P .
or inaction cannot alter that dutA defendant may neither waive nor forfeit the rightthfEdIStrICt attorneys countyand the same shall thereupon be dis

to plea withdrawal under sub. (2), which provides a specific remedy wieferadant missed.
later shows that the plea is likely to result in the defendateportation. State History: 1979 c. 311993 a. 486

Va\r;\?ﬁ ég ltr?eV\élirﬁBiFt) i)%r?%?dvr\{gt iznliozrfnltilig dl\é.f\é\ﬁ]deaﬁE;h%?i—tﬂGZ ound by the It was not errofor the court to accept a plea before an amended complaint was filed
JUTL | . ” e whenthe defendant waived the late filing and was not prejudiced theFetilyreto
pleaagreement, the circuit court erred; howegéren that theircuit court accepted arean amended information prit obtaining consents by the district attorneys

the plea agreement, the defendant did not demonstrate that withdrawal of his plea! : h : el -
necessaryo correct a manifest injustic&he defendant was nofegted by the defect %xg%gﬁ%ﬂ;ﬂnﬂﬁ:&%ge dg?:c‘{'c?:%ri‘la’;’:fg mslse:::; Z;i;%t#glg %tétg\&r;ed

'cnoﬂlrffclggpiggoﬂéy,ﬁ'&: ag:aggi;egcga/: gftgzgfgp esf't;?é g;ghpr:ggn%%rf; n\;veirxg\;)hene{gg did not deprive the court of jurisdiction. Failure of a district attorney to specifi
21,339 Ws. 2d 421811 ‘N.W2d 441 11-0348 ’ cally consent to one fafnse did not invalidate the procedure when the error was cleri

cal. Peterson.State54 Ws. 2d 370195 N.W2d 837(1972).
; i : ndicti N raici Althoughthe statute requires a plea of guilty to bothgtimary case and the case
requestedt jury trial, the prosecutor did not act vindictively in raising thegés being consolidated, it is a logical extension to allow the defendant to ask for the con

af'(la'lr?gzefz2zzitf;actfgb\gr?ggvgﬂﬁs:)rg.si.cﬁrl;?c?s)éd)lea bagain did not bar solidation of a case from another county to which a guilty plea has been entered with
the prosecutor from withdrawing tioéfer. Mabry v Johnson467 U.S. 5041984). ﬁf/?/sfd%g)r}'fgg%m was found by the court. Stakeachwal159 Ws. 2d 494465

Whena defendant knowingly entered a quilty pigal the state’evidence sup In a consolidated case, amendment of thegefsairom another county is not per

portedaconviction, the conviction was valid even though the defendant gave te?ﬂissible When amendment of those oceurs after consolidation. the origi
! . A . s s ginal
mony inconsistent with the plea. HanseMathewsA24 F2d 1201970). rial court retains jurisdictionlf the original chage does not have the identical-ele

Following a guilty plea, the defendacould not raise a speedy trial issue. Unitedantsof the amended chge, double j ;
, jeopardy does not prevent prosecution of the
Statesv. Gaertners83 F2d 308(1978). original chage in the original county although a guilpjea was entered to the

Whenthe accused rejectedplea bagain on a misdemeanor charand instead

Guilty pleas in Visconsin. Bishop, 58 MLR 631. amendecthage in the other court. StateDillon, 187 Ws. 2d 39522 N.W2d 530
Pleas of guilty; plea bgaining. 1971 WLR 583. (Ct. App. 1994).
971.09 Plea of guilty to offenses committed in several 971.095 Consultation with and notices to victim. (1) In

counties. (1) Any person who admits that he or she has-corthis section:

RiSo1n another county It hi State may appiy o the disticiatior ) 0SUCt atomey” hashe mearing given i $50.02 (2m)
ney of the county in which he or she is in custody to beggthr (b) *Vicim has.the meanlng given in850.02 (4) .
with those crimes so that the person may plead guilty and be sen(2) In any case in which a defendant has beergelawith a
tencedfor them in the county of custodyThe applicatiorshall ~ €fime, the district attorney shall, as soon as practicabfer afl
containa description of all admitted crimes and the name of t9é the victims in the case who have requested the opportamity
countyin which each was committed. opportunityto confer with the district attorney concerning the pro
(2) Uponreceipt of the application the district attorney shaffccutionof the case and the possible outcomes of the prosecution,
preparean information chaing all the admitted crimes and nam ncluding potentialplea agreements and sentencing recommenda
ing in each count the county where each was committed. The H%’?S' The duty to confer under this subsection does not limit the
trict attorney shall send @py of the information to the district OPligation of the district attorney to exercise his or her discretion
attorneyof each other county in which the defendaaimits he or cOncerningthe handling of any criminathage against the
shecommitted crimesiogether with a statement that the defendiefendant.
ant has applied to plead guilty in the countyanistody Upon (3) At the request of gictim, a district attorney shall make a
receiptof the information and statement, the district attorney 6¢asonablattempt to provide the victiwith notice of the date,
the other county may execute a consent in writing allowing tiigne and place of scheduled court proceedings in a case involving
defendanto enter a plea of guiltin the county of custoglyo the the prosecution of arime of which he or she is a victim and any
crime chaged in the information and committéd the other changesn thedate, time or place of a scheduled court proceeding
county,and send it to the district attorney who prepared the-infdor which the victim has received notic&his subsection does not
mation. apply to a proceeding held before the initial appearance to set con
(3) The district attorney shall file the informatianany court ditions of release under cB69.
of the district attorneg’ county having jurisdiction to try or accept (4) If a person is arrestedr a crime but the district attorney
a plea of guilty to the most serious crime alleged therein asdecidesnot to chage the person with a crime, the district attorney
which, if alleged to have been committedanother countythe shallmakea reasonable attempt to inform all of the victims of the
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actfor which the person was arrested ttiet person will not be 950.02 the court and thdistrict attorney shall take appropriate
chargedwith a crime at that time. actionto ensure a speedy trial in order to minimize the length of
(5) If a person is chged with committing a crime and thetime the chilq must endure the stress pf the chilavolvement in
chargeagainst the persas subsequently dismissed, the districthe proceeding. In ruling on any motion or other request for a
attorneyshall make a reasonable attempinform all of the vie  delayor continuance of proceedings, the court shall consider and
tims of the crime with which the person was ched that the give weight to any adverse impact the delay or continuance may
chargehas been dismissed. have on the well-being of a child victim or witness.
(6) A district attorney shall makereasonable attempt to pro  History: 1983 a. 1971985 a. 262.8; 1993 a. 981995 a. 77
vide information concerning the disposition ofase involving a

crimeto any victim of the crime who requests the information.971:11 Prompt disposition of intrastate detainers.
History: 1997 a. 181 (1) Whenevetthe warden or superintendent receives notice of an

untriedcriminal case pending in this state against an inmade of

971.10 Speedy trial. (1) In misdemeanor actions trial shallstate prisonthe warden or superintendent shall, at the request of
commencawithin 60 days from the date of the defendainitial  the inmate, send by certified mail a written request to the district
appearancén court. attorneyfor prompt disposition of the case. Tieguest shall state

(2) (a) The trial of a defendant clyd with a felony shall the sentence then being served, the datpasble eligibility if
commencevithin 90 days from the date trial is demanded by argPpPlicable,or the date of release to extended supervision, the
partyin writing or on the record. If the demand is made in writingPProximatedischage or conditional release date, and prior deci
acopy shall be served upon the opposing partye demand may 510N relating to parole. If there has been no preliminary examina
not be made until after the filing of the information or indictmention on the pending case, the request shall state whettiantae

(b) If the court is unable to schedule a trial pursuant tdgar waivessuch examination, and, if so, shall &ecompanied by a

the court shall request assignment of another judge pursuant ty)vrét_ten waiver signed by the inmate.

751.03 (2) If the crime chayed is a felonythe district attorney shall
(3) (a) A court may grant a continuance in a case, upon its o hermoveto dismiss the pending case or arrange a date for pre

motion or the motion of any partyf the ends of justice served by Iminary examination as soon as convenient and notifyvérelen

taking action outweigh the best interest of the public and e superintendent of the prison thereafiless such examination

defendantn aspeedy trial. A continuance shall not be grantedgSalready been held or hai bmveg: After the pre"?'“"’f‘.rly
underthis paragraph unless the court sets forth, in the record of ggminatioror upon waiver thereofhe district attorney shall file
caseither orally or in writing, its reasons for finding that the endd! Information, unless it has already been filed, and mail a copy
of justice served by the grantingthe continuance outweigh the ereofto the warden or superintendent for serdinghe inmate.

; : ; .1 The district attorney shall bring the case on for trial within 120
bestinterests of the public and the defendant in a speedy trial. aysatter receipt of the request subject 621,10

(b) The factors, among others, which the court shall consider . . i o
in determining whether to grant a continuance under(@gare: (3) If the crime chayed is a misdemeandhe district attorney
1. Whether the failure to arant the continuance in the prece shall either move to dismiss the charor bring it on for trial
: i 9 Inu ! P %thin 90 days after receipt of the request.

ing would be likely to make a continuation of the proceedin . .
imgpossibleor resul)tl in a miscarriage of justice. P Y (4) If the defendant desires to plead guilty or no contest to the

2. Whether the case taken as a whole is so unasdao com implamt or to the information served upon him or hée

fendantshall notify the district attorney thereof. The district
plex, due to the number of defendants or the nature of the prose :
tion or otherwise, that it is unreasonable to expect adequate pr Egrneyshall thereupon arrange for the defendaatraignment
rationwithin the periods of time established by this section.

3. The interests of the victim, as defined i8%50.02 (4)

(c) No continuance under p&) may be granted because ofy,
generalcongestion of the coust’calendar or the lack of diligent
preparatioror the failure to obtain available witnesses on the p
of the state.

oon as possible and theurt may receive the plea and pro
nouncejudgment.

(5) If the defendant wishes to pleguilty to cases pending in
ore than one countthe several district attorneys involved may
agreewith the defendant and among themselves for all such pleas
4B be received in the appropriate court of one of such counties, and
o ) o s.971.09shall govern the procedure thereon so far as applicable.
h (ﬁ)bE\(/je_ryhdef%nfdant not t”éed t')” achcor%?nce_ with ?“ﬁt'ol;‘ (6) Theprisoner shall be delivered into the custody of the-sher
S ath e 'Scd.?e rc])(m (l:usto yf uétfe% |gtatL?r}F o tt.e ONf of the county in which the ctge is pending for transportation
or other conditions of release of a defendant shall continue uil,o court, and the prisoner shall be retained in that custaey

modified or until the bond is released or the conditions remov ; ; : shei
History: 1971 c. 405.93; 1971 c. 46298 1977 c. 18%.135 1979 c. 341993 L g all proceedings under this section. The il return the

a. 1551997 a. 181 prisonerto the prison upon the completion of the proceedings and
A federal court applied balancing test is applicable to review the exercise of a #l&lfing anyadjournments or continuances and between the prelim
court'sdiscretion on a requefir the substitution of trial counsel, with the associategnary examination and the trial, except thahié department certi

requestor a contifuance. Bhifer State4 Wis, 2d 24 218 IN.\2q 354 fies a jail as being suitable to detain the prispheror she may be

A party requesting a continuance on grounds of surprise must Shaetual sur inecth il th di fth Th :
prise from an unforeseeable development; 2) when surprise is caused by unexp&l@i@inedthere until the court disposes of the case. The prisoner
testimony,the probability of producing contradictory or impeaching evidence; angxisting sentence continues to run and he or she receives time
3) resulting prejudice if the request is denied. AnguState,/6 Wis. 2d 191251 ; Ha
N.W.20 28 (1977). creditunder s302.11while in custody

A delay of 84 days between a defendgfitst court appearance and trial on misde ~ (7) If the district attorney moves to dismiss any pending case
meanortraffic chages was not so inordinate as to raise a presumption of prejudieg: if it i i ithi i ifi i
State vMullis, 81 Wis. 2d 454260 N.W2d 696(1978). %S;r if it '% n?ht brought gn”fobr tr:;;gl W|_th|néhe tllme Stﬁecc'if'efd '8 Sutbh
A stay of proceedings caused by the ssatgerlocutory appeal stopped the+un ( ) OI’( ) € Cas_e shall be |sm|ss¢_a !m es_s € aetendant has
ning of the time period under sub. (2). State ex rel. RaBeris,97 Wis. 2d 63293 ~ escapedr otherwise prevented the trial, in which case the request

N-VvV-ZId .151(1??10)-, N dv trial ved b o anla S for disposition of the case shall be deemed withdrawn and of no
V. ASTUS 2050 Wi Abp 48304 We. 20 837785 NW2d 435 D6-s080 e further legal efect. Nothingin this section prevents a trial after
Following a guilty plea, the defendacould not raise a speedy trial issue. Unitedhe periodspecified in sub(2) or (3) if a trial commenced within
Statesv. Gaertner583 F2d 308(1978). suchperiod terminates in a mistrial or a new trial is granted.
. L . . History: 1983 a. 5281989 a. 311993 a. 4861995 a. 481997 a. 283
971.105 Child victims and witnesses; duty to expedite A request for prompt disposition under this section must comply with sub. (1) in

proceedings. In all criminal and delinquency cases, juvenn@rderto impose on the statke obligation to bring the case to trial within 120 days.

e . : . f i Statev. Adams,207 Wis. 2d 568558 N.W2d 923(Ct. App. 1996)96-1680
fact fmdmg hea”ngs under €18.31and Juvenlle dISpOSI’[IOI‘la| Whetherdismissal under sub. (7) is with or without prejudice is within the sourt’

hearingsinvolving a child victim or witness, as defined in Sdiscretion. State vDavis,2001 WI 136248 Ws. 2d986 637 N.W2d 62 00~0889
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Theresponsibility for complying with the sub. (2) 120-day time limit for bringingnony would have established his alibi defense and his entire defense was based on
acase to trial cannot be imposed on the defendant. Ondesthet attorney receives the alibi. State \Brown,114 Ws. 2d 554338 N.W2d 857(Ct. App. 1983).
therequest under sub. (e responsibility for prompt disposition is placed on the joinderunder sub. (2) was proper when two robberies were instigated by one
district attorney The trial court erresvhen it failed to dismiss the case when thegefendant'rostitution and the other defendarsystematic robbing afustomers
120~-daytime limit was not met. State lewis,2004 W1 App 21,277 Wss. 2d 446 who refused to payState vKing, 120 Ws. 2d 285354 N.W2d 742(Ct. App. 1984).

690N.W.2d 668 03-3191 o
Violationsof the right to a speedy trial are waived by entry of a guilty plea. Wh?ﬂgﬂégj)tlmnderwas harmless ercoiStatev. Leach,124 Ws. 2d 648370 N.w2d 240

adefendant chooses to accept a plea agreemityer than inconveniencing the-dis “ . " .
trict attorney by requiring the filing of a new complaint, the protections of s. B71.1 To be of “‘thesame or similar character” under sub. (1), crimes must be of the same
Si

; ype,occur over a relatively short time period, and evidence as to each must overlap.
gée_fgggged. State VAsmus,2010 WI App 48324 Wis. 2d 427782 N.W2d 435 fatev, Hamm. 146 Ws. 2d 130430 N.W2d 584(Ct. App. 1988).

If an appellate court vacates a conviction on one or more counts when multiple
. . countsare tried togethethe defendant is entitled to a new trial on the remaining
971.12 Joinder of crimes and i of defendants. . countsupon showing compelling prejudice arising from evidence introducsajto
(1) JoINDER OF CRIMES. Two or more crimes may be clga&d in  portthe vacated counts. StateMcGuire,204 Ws. 2d 372556 N.w2d 111 (Ct. App.
the same complainipformation or indictment in a separate count996),.95-3138

: : H : ¢ A violation of sub. (3) does not require a new trial in all cases but is subject to harm
for each crime if the crimes clygd, whether felonies or misde |o¢qerror analysis. State King, 205Wis. 2d 81555 N.W2d 189(Ct. App. 1996).

meanorspr both, are of the same or similar charaoteare based 95-3442

onthe same act or transaction or on 2 or more acts or transactjofnultaneousrials of 2defendants before 2 juries is permissible. An impermissi

- le confession in one case not heard by the jury in that case accomplishes the required
ConneCtedOgether or constituting parm a common scheme or severanc®f the cases. State Avery, 215 Wis. 2d 45571 N.W2d 907(Ct. App.

plan. When a misdemeanor is joined with a felaiwe trial shall 1997),96-2873

bein the court with jurisdiction to try the felony For severance to be granted, it is nofiisiént to show that some prejudives
caused. Any joinder of féfnses is apt to involve some elemenpjudice to the
(2) JoINDEROF DEFENDANTS. Two or moredefendants may be defendantsince a jury is likely to feel that a defendant gearwith several crimes

chargedn the same complaint, informationiadictment if they mustbe a bad individual who has done something wrdtgwevery if the notion of
ini ; i ~dnualuntaryjoinder is to retain any validita higher degree of prejudice,a@rtainty

_are a”eged to h.ave part|C|pated in th.e same ac_t Or transactlorj) rejudice, must be shown before relief will be in ardétate vLinton, 2010 WI

|n.the same series of acts or transactlons constituting one or 29 329 Wis. 2d 687791 N.W2d 222 09-2256

crimes. Such defendants may be aid in one or moreounts  Joinder and severance. 1971 WLR 604.

togetheror separately and all of the defendants needbeot

chargedn each count. 971.13 Competency. (1) No persorwho lacks substantial

(3) RELIEF FROM PREJUDICIAL JOINDER. If it appears that a mentalcapacity to understand the proceedings or assist in his or
defendanbr the state is prejudiced by a joindercdes or of herown defensenay be tried, convicted or sentenced for the-com

defendantsn a complaint, information or indictment or by suctinissionof an ofense so long as the incapacity endures.

joinder for trial togetherthe court may order separate triafs (2) A defendant shall not be determined incompetent to pro
counts,grant a severance of defendants or provide whatever otbeedsolely because medication has beeis teing administered
relief justice requires. The district attorney sheallise the court to restore or maintain competency

prior to trial if the district attorney intends to use the statement of (3) Thefact that a defendant is not competent to procees

a codefendant which implicates another defendant in the crimgt preclude any legal objection to the prosecution undtis31
charged. Thereupon, the judge shall grant a severance as to fWch is susceptible of fair determination prior to trial and without
suchdefendant. the personal participation of the defendant.

(4) TRIAL TOGETHER OF SEPARATE CHARGES. The courtmay (4) Thefact that a defendant is not competent to procees
order2 or more complaints, informations or indictments to bgst preclude a hearing undera8.38 (4)or (5) unless the prob
tried together if the crimes arttle defendants, if there is more thanyp|e cause finding required to be made at the hearing cannot be

one,could have been joined in a single complaint, information gfiry made without the personal participation of the defendant.
indictment. The procedure shall be the same as if the prosecutiofisiory: 1981 c. 3671997 a. 1821999 a. 188

wereunder such single complaint, information or indictment.  Judicial Council Committee's Note, 1981Fundamental fairness precludetsn-
History: 1993 a. 486 inal p(osecutiomf a defendan} who is not mentally competent to exercise his or her
If 2 defendants were clyad and the cases consolidated, and one then pledgistitutionaland procedural rights. State ex rel. MataliBehubert57 Wis. 2d 315
guilty, there is no need for a severance, especially if the trial is to the court. Nicholdg (1973). ) L
v. State 49 Wis. 2d 678183 N.W2d 8(1971). ub.(1) states the competency standard in conformity with DudkyS/,362 U.S.
Severancés not required if the 2 chgesinvolving a single act or transaction are 4027(‘%968) andtState ex rel.dHaslklng?od%e CountydCotljréSZt Ws. 2?. 250 ﬁfif
soinextricably intertwined so as to make proof of one crime impossible without pr ). Competency is a judicial rather than a medical determination. Not every
of the other Holmes v State63 Ws. 2d 389217 N.W2d 657(1974). mentallydisordered defendant is incompetehg court must consider the degree of
Dueprocess of law was not violated, nor did the trial court altsisiscretion, by Icngﬁﬁg;nbﬂr?oihnﬁa?(%f?grdrﬁm gfﬁzégst?a?; \S,ﬁgfogr%s?e\ll\?g dzgn glzgfg%s)_m'\ll osr
denyingthe defendarg’motion to sever 3 counts of sefeaes from a count of first— d Wis. 2d . Ibri ﬁ Wis. 2d "' Pick
degreemurder Bailey v State§5 Wis. 2d 331222 N.W2d 871(1974). e e e 5?3‘;?1(})%‘)5)' State wlbright, 96 Wis. 2d 121980); Pic
e ey Pl 1 UL, clrfes that a dtendant o requres mediaton 1 remain compstrt
> A ) > ! h is nevertheless competent; the court may or ndant to be administered suc
ﬁgz’r‘]tt':(') fdg]r;@tlecrritr?%t t]f(‘)? {/L\jﬁi/crr?lghrg g{gfeloxéger:ﬂ?ree%‘:gj"?ﬁ%"e pr(;g{eo;wg iﬁle?e medicationfor the duration of the criminal proceedings under s. 971.14 (5) (c).
pendentevidence s’,howing guilt beyomjreaso?]able doubt, required the court t Suli.(S) > |dt(ant|Cian b ‘t)r[loihs' 97|1'l4h(6i)1' 'tlt Tasf_beer}é_ellr]g&beAr(]ed forbetter statu
e . ) ' ; & Rory placement, adjacent to the rule which it clarifies. [Bi -
administera clear and certain cautionary instruction that the jury should not conside efensecounsel having reason to doubt the competency of a client mustheaise

evidenceon the obstructing count as fcint in itself to find the defendant guilty . - - : - h y
issue with the court, strategic considerations notwithstanding. \Stitlenson133
of burglary. Peters vState,/0 Wis. 2d 22233 N.W2d 420(1975). Wis. 2d 207395 N.W2d 176(1986).

Joinderwas not prejudicial to the defendant moving for severance wheosise ; . - . .
bly prejudicial efect of inadmissibléiearsay regarding the other defendant was pre A probationer has a right to a competency determination when, during a revocation

: ; ; proceedingthe administrative law judge has reason to doubt the probasaen
?fsgr;%t)lyely cured bynstructions. State vJennaro76 Ws. 2d 499251 N.W2d 800 petence.The determination shall be made by the circuit court in the county-of sen

encing,which shall adhere to s871.13 and 971.14 to the extent practicable. State

If a codefendarg’antagonistic testimony merely corroborates overwhelming pr ; <
secutionevidence, refusal to grant severance is not an abuse of discretion. Hal s V.;nder_beke AEndicott,210 Ws. 2(_1 “.:’02563 N.W2d 883(1997),95-0907
ereis ahigher standard for determining competency to represent oneself than

V- State 5 Wis. 2d 182270 N-W2d 75(1978). %ﬁr competencyo stand trial, based on the defendsettiucation, literacyluency

Joinderof chages against thdefendant was proper when separate acts exhibit Engli - - e P
; : glish, and any physical or psychological disability that mizcethe abilityto
somemodus operandi. FrancisState86 Wis. 2d 554273 N.W2d 310(1979). communicatea defense. When there is no pre—fitaling of competency to proceed

Thetrial court properly deleted implicating references from a codefersdzo ndpostconviction relief is sought, the court must determiitecéin make a mean
fessionrather than granting the defendamtiotion for severance under sub. (3). Poh; hgful nunc pro tunc inquitylf it cannot, or it finds that it can but the defendant was

V. State,_% Wis. 2‘? 290291 N.WZ_d 55‘,1(19,80)' i X _hotcompetent, a new trial is required. Statilessig,211 Ws. 2d 194564 N.W.2d

_ Thetrial court did not abusiés discretion in denying a severance motion and fail716 (1997),95-1938

ing to caution the jury against prejudice when 2 counts were joined. SEatinger A prior mentaliliness or a mental illness diagnosis made subsequent to the pro
100Wis. 2d 691303 N.W2d 585(1981). ceedingin question may create a reason to doubt competbaotyeither categori

Joinderis not prejudicial when theame evidence would be admissible under szally creates a reason to doubt competertate vFarrell, 226 Ws. 2d 447595
904.04if there were separate trials. Statélall, 103 Ws. 2d 125307 N.W2d 289  N.W.2d 64 (Ct. App. 1999)98-1179
(1981). It is entirely reasonable thatcompetency examination designed to address a
Thetrial court abused its discretion in denying a motion for severance of codefelefendant'sability to understand the proceedings and assist counsel maddisss
dants’trials when the movant made an initial showing that his codefesdastt  issues of future dangerousness, which a court may reasaoablger when gauging
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tlhlezngig \f/t\)lr pgglfgrggge&tiwzg ggt(t)igg la5 ggntence Stakagoski2001 WIApp  court cannotcomplete the examination within this period and
S. . — H

A judgewnho carefully considered the transcribed record and her recollection o?%quesrsan e>§ten5|on. In th,at C_ase’ the court may albme )
previousproceeding involving the defendant, did not impermissibdyify There 15—dayextension of the examination period. Outpatient examina

is no substantive dirence between a judgesbservation of a defendantlemeanor  tions shall becompletedand the report of examination filed within
atthe time of a competency hearing and the juglgb5ervations of the defendant at

anearlier proceeding. Both may be probative. Stabeeks2002 Wi App 65251 30 days after the examination is ordered.

Wis. 2d 361643 N.W2d 526 01-0263 Reversed on other groundz003 WI 104 i i
563 WIS 2d 764666 N.Wad 859 010263 (d) If the court orders that the examination be conducted on an

Counsel'stestimony on opinions, perceptions, and impressions ofalformersz:lier{‘lnpat'erlt basis, the shefifof the countyin which the COl_th IS
competencyviolated the attorney—client privilege and shouldimate been revealed located shall transport any defendant not free on baithte

without the consent of the former client. Statéeeks2003 WI 104263 Ws. 2d ini ili ithi i i i
704 666 N.W24 859 010263 examiningfacility within a reasonable timafter the examination
is ordered and shall transport the defendattig¢qgail within a rea
sonabletime after the shefiand county department of commu
this section, “department’ means ttepartmenbf health ser nity programs of the county in which the court is located receive
vices. notice from the examining facility that the examination eesn
completed.

(1r) ProceeDINGS. (a) The court shall proceed under this sec . .
tion whenever there is reastmdoubt a defendastcompetency . (6) The examiner shall personally observe and examine the
defendantind shall have access to hiser past or present treat

to proceed. ;
. mentrecords, fin nders4.. 1) (b)
(b) If reason to doubt competency arises afterdisfendant ent icg cfis :s (t:ie |ded(l;tde 30( ).(b)t. der thi
hasbeen bound over for trial after a preliminary examination, . () A defendant ordered to underexamination under this sec
r?gn may receivevoluntary treatment appropriate to his or her

971.14 Competency proceedings. (1g) DerINITION. In

aftera finding of guilty has been rendered by the jury or made ; C
the court, a probableause determination shalil not be required arfjedicalineeds. The defendant may refuse medication and treat
mentexcept in a situation where the medication or treatment is

the court shall proceed under siB). h
- . necessaryo prevent physical harm to the defendant or others.

(c) Except as provided in pgb), the court shall not proceed .
undersub.(2) until it has found that it is probable that the defend . (9) The defendant may be examined for competency purposes
ant committed the dénse chaged. The findingnay be based at@ny stage of the competency proceedingstiygicians or other
uponthe complaint grif the defendant submits arfidévit alleg ~ €XPertschosen by the defendant or by the district attomp
ing with particularity that theaverments of the complaint areShallbe permitted reasonable access to the defendagmirfposes
materially false, upon the complaint and the evidence presentdidne examination. _ _ _
at a hearing ordered by the couffhe defendant may call and (3) RePORT. The examiner shall submit to theurt a written
cross—examinwitnesses at a hearing under this paragrapthbut reportwhich shall include all of the following:
court shall limit the issues and witnesses to those required for(a) A description of the nature of the examination and an iden
determiningprobable cause. Upon a showing by the proponenttiffcation of the persons interviewedhe specific records
goodcause under 807.13(2) (c) testimony may be received intoreviewedand any tests administered to the defendant.
therecord of the hearing by telephone or live audiovisual means.(h) The clinical findings of the examiner

If the court finds that any clygr lacks probable cause, it shalldis (c) The examines opinion regarding the defendanpresent

miss the chage without prejudice and release the defenda : . i
exceptas provided in ©71.31 (6) mentalcapacny to understand the proceedings and assist in his or

herdefense.

(2) ExamINATION. (3) The court shall appoint one or more (d) If the examiner reports that the defendant lacks cempe

examinershaving the specialized knowledge determined by t - g . S
courtto be appropriate to examine and report upon the condit%%}cy’ the examin€s opinion regarding théikelihood that the

of the defendant. If an inpatient examination is determinetiéoy Witendant;f provided treatment, may trestored to competency

h hin the time period permitted under s¢b) (a) The examiner
courtto be necessarthe defendant may be committed to a-sui . s ;
ablemental health facility for the examination period specified i hall provide an opinion as to whethiixe defendard'treatment

par. (c), which shall be deemed dagpent in custody under s.: houldoccur in an inpatient facility designated by the department,

SE TS a community—based treatment program under the supervision
973.155 If the examination is to be conducted by the departme%tthe department, or in a jail or a locked unit of a facility that has

the court shall order the individual to the facility designated by t terednto a voluntary agreement with the state to serve as-a loca

department. :
tion for treatment.
(am) Notwithstanding pa(a), if the courtorders the defendant «d L L . .
. . m) If sufficient information is available to the examiner to
to be examined by the department or a department fadfiy r{eachan opinion, the examinaropinion on whether the defend

gﬁggctjmﬁﬂghsvlil”d(e;egénljgte mgeggﬁfﬁ%ﬂ;mﬁg nwv;‘/llgtﬁg;csh ntneeds medication or treatmeartd whether the defendant is

examinationwill be conducted on an inpatient or outpatient basi otcompetent to refusfe medlcgtlor! or treatment. T.?ebdefendanst

Any such outpatient examination shall be conduateajail or a IS not competent to refuse medication or treatment if, because o
ental illness, developmental disabilityalcoholism or drug

lockedunit of a facility In any case under this paragraph in whic endenceand after the advantages and disadvantages of and
the department determines that an inpatient examination is-ne a%grnativesto accepting the particular medication or treatment

sary,the 15-day period under begins upon the arrivalf - i )
the%lefendant a%/ tﬁe inpatient fa%ﬁ(ict)yf ar%J outpa?tient examination havebeen explained t(,) the defendant, one of Fhe following is trug.
is begun by or through the department, and the department laterl- The defendant is incapable of expressing an understanding
determineghat an inpatient examination is necesstry sherff  Of the advantages and disadvantages of accepting medication or
shalltransport the defendant to the inpatient facility designated gatmentand the alternatives.
the department, unless the defendant has been released on bail. 2. The defendant is substantially incapable of applying an
(b) If the defendant has been released on bail, the court ny@glerstandingf the advantages, disadvantages and alternatives
notorder an involuntary inpatient examination unless the deferi@d hisor her mental iliness, developmental disahiktigoholism
antfails to cooperate in the examination or the exaniifferms ~ Of drug dependence in order to make an informed choice as to
the court that inpatient observatids necessary for an adequatévhetherto accept or refuse medication or treatment.
examination. (e) The facts and reasoning, in reasonable detail, which
(c) Inpatient examinations shall be completed and the rep8i€ findings and opinions under pagb) to (dm) are based.
of examination filed within 15 days after the examination is (4) HEaRING. (a) The court shall cause copies of the report to
orderedor as specified in patam), whichever isapplicable, be delivered forthwithto the district attorney and the defense
unlessfor good cause, the facility or examiner appointed by ttomunselor the defendant personally if nejpresented by counsel.
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Uponthe request of the shérdr jailer chaged with care and cen the defendant under supervision has violated a condition, or that
trol of thejail in which the defendant is being held pending or dupermittingthe defendant to remain fhe community jeopardizes
ing a trial or sentencing proceeding, the court shall cause a ctpysafety of the defendant or another person, the depanmagnt
of the report to be delivered to the sHeoifjailer. The sherffor designateninstitution at which the treatment shall occur and may
jailer may provide a copy of the report to the person who is respoaquesthat the court reinstate the proceedings, order the defend
sible for maintaining medical records for inmates of the jail, or tanttransported by the shdrib the designated institution, and sus
a nurse licensed under ch4l, or to a physician or physician pendproceedings consistent with sulid.
assistanticensed under subch. of ch. 448who is a health care  (am) If thedefendant is not subject to a court order determining
provider for the defendant or who is responsible for providinghe defendant to be not competent to refosadication or treat
healthcare services to inmates of the jail. The repball not be ment for the defendastmental condition anifl the department
otherwisedisclosed prior to the hearing under this subsection.determineshat the defendant should be subject to such a court
(b) If the district attorneythe defendant and defense counselrder,the departmenmay file with the court, with notice to the
waive their respective opportunities to present other evidence counseffor the defendant, the defendant, and the district attorney
theissue, theourt shall promptly determine the defendantm  a motion for a hearing, under the standard specified in (8)b.
petencyand, if atissue, competency to refuse medication ortregdm), on whether the defendantrist competent to refuse medica
ment for the defendarg’ mental condition on the basis of thdion or treatment. A report on which the motion is based shall
reportfiled under sub(3) or (5). In the absence of these waiversaccompanythe motion and notice of motion and shall include a
the court shall hold an evidentiary hearing on the issue. W@porstatementsigned by a licensed physician that asserts that the
showingby the proponent of good cause undé05..13 (2) (c) defendannheeds medication or treatment and that the defergant
testimonymay bereceived into the record of the hearing by-telenot competent to refuse medication or treatment, baseanon
phoneor live audiovisual means. At the commencemerihef examinationof the defendant by a licensed physicianithifkl 10
hearing,the judge shall ask the defendant whether he or she clastagsafter a motion is filed under this paragraph, the court shall,
to be competent or incompetent.the defendant stands mute ounderthe procedures and standards specified in(4lib), deter
claimsto be incompetent, the defendant shall be found incompmine the defendant’ competency to refuse medication or treat
tentunless the state proves by the greater weight of the creditvlentfor the defendarg’mental condition. At the request of the
evidencethat the defendant is competent. If the defendaiths defendantthe defendans counsel, or the district attornejpe
to be competent, the defendant shall be found competent unlesaringmay be postponed, but in no case may the postponed hear
the state proves by evidence that is clear and convincinght@at ing be held more thaB0 days after a motion is filed under this
defendanis incompetent. If the defendant is found incompeteptragraph.
andif the stateproves by evidence that is clear and convincing that (5) The defendant shall be periodically reexaminedhgy
the defendant is not competent to refuse medication or treatmefpartmentexaminers. Witten reports of examination shall be
underthe standard specified in syB) (dm) the court shall make fyrnishedto the court 3 months after commitment, 6 mosatesr
adetermination without a jury and issue an order that the defegdmmitment,9 months after commitment and within 30 days
antis not competent to refuse medication or treatment for thfior to the expiration of commitment. Eaaport shall indicate
defendant'smental condition and thathoever administers the ejtherthat the defendant has become competent, that the defend
medicationor treatment to the defendant shall observe appropgt remains incompetent but that attainment of competency is

ate medical standards. likely within the remaining commitment period, or that the
(c) If the court determines that the defendant is competent, thefendanhas not made sugirogress that attainment of compe
criminal proceeding shall be resumed. tencyis likely within the remaining commitment period. Any

(d) If the court determines that the defendant is not competé@portindicating such a lack of didient progress shall include
andnot likely tobecome competent within the time period-prothe examinets opinion regardingvhether the defendant is men
videdin sub.(5) (a) the proceedings shall be suspended and ttadly ill, alcoholic, drug dependent, developmentally disaloied
defendant released, except as provided in@)k{b). infirm because of aging or other like incapacities.

(5) CommITMENT. (@) 1. If the court determines that the (c) Upon receiving a report under pdb) indicating the
defendantis not competent but is likely to become competemiefendanthas regained competency or is not competent and
within the periodspecified in this paragraph if provided withunlikely to become competent in the remaining commitment
appropriatereatment, the court shall suspend the proceedings qediod,the court shall hold a hearing within 14 days of receipt of
committhe defendant to the custody of the department fortrettie report and the court shall proceed under @)b.If the court
mentfor a period not to exceed 12 months, or the maximum seletermineghat the defendatias become competent, the defend
tence specified for the mosserious dense with which the antshall be dischged from commitment and the criminal pro
defendantis chaged, whichever is less. The departmsimall ceedingshall be resumed. If the court determines thati¢fiend
determinewhether the defendant will receive treatment in a@ntis making sufcient progress towartdecoming competent, the
appropriatenstitution designated by the department, while undeommitmentshall continue.
the supervisionof the department in a community-based treat (d) If the defendant is receiving medication the court may
mentprogram under contract with the department, or in ajail makeappropriate orders for the continued administratiothef
alocked unit of a facility that has entered into a voluntary agre@edicationin order to maintain the competerafethe defendant
mentwith the state to serve as a location for treatment. Thefshefif the duratiorof the proceedings. If a defendant who has been
shall transport the defendant to the institution, program, jail, egstoredto competency thereafter again becomes incompetent,
facility, as determined by the department. the maximum commitment period under péa) shall be 18

2. If, under subdl., the department commences services tmonthsminus the days spent in previous commitments uthiter
adefendant in jail or in a locked unit, the department shall, as sssectionpr 12 months, whichever is less.
aspossible, transfer the defendant to an institution or provide ser (6) DISCHARGE; CIVIL PROCEEDINGS. (a) If the court deter
vicesto the defendant in a community-based treatment prografinesthat it is unlikely that the defendant will beconmmpetent

consistent with this subsection. within the remaining commitment period, it shall disgeathe
3. Days spent in commitment under tharagraph are cen defendanfrom the commitment and release him or, lexcept as
sidereddays spent in custody unde©33.155 provided in par(b). The court may order the defendant to appear

4. A defendant under the supervision of the departmefitcourtat specified intervals for redetermination of his or her
placedunder this paragraph in a community—based treatprent COmpetencyto proceed.
gramis in the custody and control thfe department, subject to any (b) When the courlischages a defendant from commitment
conditionsset by the department. If the department believes thatderpar (a), it may order that the defendare taken immesdi
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ately into custody by a law enforcemenficifal and promptly sible for an adequate examination to be made without institutional commitment,

; hh s ;. expeditingthe commencement of treatment of the incompetent defendant. Fosdal,
deliveredto a facility specifiedn s.51.15 (2) an approved public The Contributions and Limitations of Psychiatriestimony 50 Ws. Bar Bulletin,

treatment facility under £1.45 (2) (c)or anappropriatenedical No. 4, pp. 31-33 (April 1977).
or protective placement facility Thereafter detention of the  Sub.(2) (e) clarifies the examiniarright of access to the defendargiast or pres

enttreatment records, otherwise confidential under s. 51.30.
defendanshall be govemed by s1.15351.45 (]]‘)’ 0rs5.135 as Sub.(2) (f) clarifies that a defendant examination status may receive voluntary

appropriate.Thedistrict attorney or corporation counsel may-prereatmentbut, until committed under sub. (5), magt be involuntarily treated or
parea statement meeting the requirements 6fls15(4) or (5), medicatedunless necessafgr the safety of the defendant or others. See s. 51.61 (1)

i iminal?: (@). (h) and ().
51'45(1.3) (&) or 55.1_35baseq| on the a”egatl.ons of the crlmlnaq Sub. (2) (g), like prior s. 971.14 (7), permits examination of the defendant by an
complaintand the evidence in the case. This statement shalldygertof his or her choosing. It also allows access to the defendant by examiners

givento the director of the facility tavhich the defendant is deliv selectecby the prosecution at any stage of the competency proceedings.

; i eaLi i icsub.(3) requires the examiner to render an opinion regarding the probability
er_ed_and_fll_ed \.Nlt.h th.e branch of CI_I’CUIt (;OUI’t aSSIQ”.ed to exerC|§ ely restoration to competendyp assist the couin determining whether an incem
criminal jurisdiction in the county in which the criminal chas petentdefendant shoultle committed for treatment. Incompetency commitments
arepending, where it shall dide, without corroboration by other maynot exceed the reasonable time necessary to determine whether there is a sub

it it i stantial probability that the defendant will attain competency in the foreseeable
petltloners,a.s.a petition for. commitment undeiS4.200r 51'4.5 future: Jackson vindiana406 U.S. 715738 (1972). The new statute afeguires
(13) or a petitionfor protective placement unders5.075 This  thereport to include the facts and reasonirigich underlie the examiniarclinical

sectiondoes not restrict the power of the branch of circuit daurt findings and opinion on competency

which the petition is filed to transfer the matter to the branch ofSuP-(4) is based upon prior s. 971.14 (4). The revision emphasizes ttiatehe
minationof competency is a judicial matteBtate ex rel. Haskins Bodge County

circuit court aSSigne_d to exer_cise juriSdither chblinthe court62 Ws. 2d 2501974). The standard of proof specified in State ex rel. Matalik
county. Days spent in commitment or protective placement pur Schubert57 Ws. 2d 315(1973) has been changed to conforntht “clear and
suantto a petition under this paragraph shall not be deemed dg%s’/mcmgewdence standard of s. 51.20 (13) (e) and Addingtdexas441 U.S.

; (1979). [but sed987 Ws. Act 85
spentin custody under €73.155 Sub.(5) requires, in accordance with Jacksoimgiiana 406 U.S. 71§1972), that

(c) If a person is committender s51.20pursuant to a peti competencycommitments be justified e defendard’continued progress toward
becomingcompetent within a reasonable time. The maximum commitment period

tion under par(b), the county departmen_t Und65$-420r 51.437  iSestablishedt 18 months, in accordance with State ex rel. HaskDedge County
to whose care and custody the person is committedrsdtdjl the  Court,62 Ws. 2d 250(1974) and other data. dfdefendant becomes competent while

court which dischzged the personnderpar (a) the district attor committedfor treatment and later becormiasompetent, further commitment is per
! ittedbut in no event may the cumulated commitment periods exzestbnths or

ney for the county_ n Wthl_’] thaF c_ourt 1S Ioca_lted and the pessorg‘lemaximum sentence for thefefise with which the defendaistchaged, which
attorneyof record in the prior crimingdroceeding at least 14 dayseveris less. State esel. Deisinger vTreffert, 85 Ws. 2d 257 270 N.W2d 402

rior to transferring or dischging the defendant from an inpa (1978).
P 9 amng Np Sub. (6) clarifies the procedures for transition to civil commitment, alcoholism

tienttreatment famhty and at least 14 days prior to the e),(p”at'%atmenbr protective placement when the competency commitment has et

of the order of commitment or any subsequent conseanitiler  or is not likely to be, successful in restoring the defendant to compet&hepew
unlessthe County department or the department of healthices statuterequires the c_iefense counsel, di$tl’iCt attorney and criminal court to be qotified
hasapplied for an extension whenthedefendant is dischged from civil commitment, in order that a redetermina
pp ' tion of competency may be ordered at that stage. State ex rel. Pdkiées80 Wis.

(d) Counsel who have received notice under Mror who 2d 197297 N.W2d 881(1977). The procedures specified in sub. (6) are not intended

; [ ; ; to be the exclusive means of initiating civil commitment proceedings against such
otherwiseobtain information that defendant dischged under gersons_See’ e.g.. In Matter of Haskim01 Ws. 2d 176(Ct. App. 1980).. [Bil

par.(a) may have become competent may move the court to orgeg-aj
thatthe defendant undgo a competency examination under sub. Judicial Council Note, 1990{Re amendment of (1) (c)] The McCreddeearing

(2) If the court so orders. a report shall be filed under(ﬁ)land is substantially similar ipurpose to the preliminary examination. The standard for
y H admissionof telephone testimony should be the same in either proceeding.

a hearing held under Sub4)_- _|f the Court_determines théte [Re amendment of (4) (b)] The standardddmission of telephone testimony at
defendanis competent, theriminal proceeding shall be resumedacompetency hearing is the same as that for a preliminary examination. See s. 970.03

If the court determines that the defendant is not competent, it sH&)jand NOTE thereto. [Re Orderf.ef-1-91]

: : Thelegislature intended by the reference to s. 973.155 in sub. (5) (a) thaingeod
releasenim or her bumay impose such reasonable nonmoneta Yeditbe accorded persons committed as incompetent to stand trial. . Staere,

conditions as will protect the public and enable the court and dig7wis. 2d 491481 N.w2d 633(1992).

trict attorney to discover whether the person subsequenti competency hearing may be waived by defermensel without dirmative
becomesompetent. assenbf the defendant. State@uck,176 Wis. 2d 845500 N.W2d 910(1993).

History: 1981 c. 3671985 a. 29176 Sup.Ct. Order 141 Ws. 2d xiii (1987); Thestatebears the burden of proving competency when put at issue by the-defend

1987a. 85403 1989 a. 31107 Sup. Ct. Order158 Ws. 2d xvii (1990):1991 a. 32 ant. A defendant shall not kubject to a criminal trial when the state fails to prove

1995a. 275.9126 (19) 1995 a. 2681997 a. 2522001 a. 162003 a. 1222005 a. competencéy the greater weightf the credible evidence. A trial cosrttompe

264, 2007 a. 2655.3871t0 3874 9121 (6) (a)2009 a. 214 tencydetermination should beversed only when clearly erroneous. Statear
Judicial Council Committee’s Note, 1981Sub. (L) (a) does not require the courti00L 207 Wis. 2d 214558 N.W2d 626(1997) 94-1817 See also State Byrge,

to honor every request for an examination. The intent of sub. (1) (a) Is to avoid unrfQooW! lQl 237 Ws. Z,d 197614 N.w2d 477 97_3,21? . .
essaryexaminations by clarifying the threshold for a competengyiry in accorel A probationer has a right to a competency determination when, during a revocation
ancewith State vMcKnight, 65 Wis. 2d 5831974). “Reason to doubt” may be raisedproceedingthe administrative law judge has reason to doubt the probati@uen
by a motionsetting forth the grounds for belief that a defendant lacks compgtenggtence. The determination shall be made by the circuit court in the county -of sen
by the evidence presented in the proceedings or by the defencliitjuies with ~ téncing,which shall adhere to s871.13 and 971.14 to the extent practicable. State
the judge or courtroom demeanofn some cases an evidentidrgaring may be —exrel. Vanderbeke MEndicott,210 Ws. 2d 502563 N.W2d 883(1997),95-0907
appropriateo assist the court in deciding whether to order an examination under sublhe burden of proof under sup#) (b), when a defendant claims to be competent,
(2). Even when neither party moves the court to cadsmpetency inquirghe court — doesnot violate equal protection guarantees. It balances the fundamentabfights
may be required by due process to so inquire where the evidence raisisiensuf notbeing tried when incompetent and of not having liberty denied because of incom
doubt. Pate vRobinson383 U.S. 375387 (1966); Drope.WMissouri,420 U.S. 162 petence.State vWanta,224 Ws. 2d 679592 N.W2d 645(Ct. App. 1999)98-0318
(1975). Whena competency examination was ordered, but never occurred, the time limits

The Wisconsin supreme court has held that a defendant may not be orderedrtdersub. (2) did not begin to run and no violation occurred. State ex rel. Hager v
undergoa competency inquiry unless tbeurt has found probable cause to believeMarten,226 Ws. 2d 687594 N.W2d 791(1999),97-3841
heor she is guilty of the ténse chaged. State.\McCredden33 Ws. 2d 661(1967). If the court determines under sub. (4)tfdt the defendant is not competent and
Wherethis requirement has not been satisfied through a preliminary examinatiomot likely to become competent within 12 months, the proceedings stwlspended
verdictor finding of guiltprior to the time the competency issue is raised, a speciahdthe defendant may be civilly committed under sub. (6) (a) as well as sub. (6) (b).
probablecause determination is required. Subsection (1) (b) allows that determighena prosecutor was subsequently notified that the defendant was not an appropri
tion to be made from the allegations in the criminal complaint withoevatentiary  atecandidatefor civil commitment because he was not mentally retarded, the state
hearingunless the defendant submits a particularizédaafit alleging thataver  wasauthorized to request for reevaluation under sub. (6) (d). Stsay2004 WI
mentsin the criminal complaint are materially false. Where a hearing is held, thgp 83, 272 Ws. 2d 697679 N.W2d 910 03-1578
gff%'f(z?q('é‘)ad to probable cause and hearesidence may be admitted. See s. wisconsin'snew competency to stand trial statute. Fosdal and Fullin. WBB Oct.

. . 1982.

Sub. (2) (a) requires theourt to appoint one or more qualified examiners to : . . .
examinethe defendant when there is reason to doubt his @ohgpetency Although Theinsanity defense: Ready for reform? Fullin. WBB Dec. 1982.
the prior statute required the appointment of a physician, this section allows the court

to appoint examiners without medical degrees, if tpaiticular qualifications enable 971.15 Mental responsibility of defendant. (1) A person

themto form expert opinions regarding the defendaompetency ; : o . - .
Sub.(2) (b), (C) and (d) is intended to limit the defendastay at the examining IS NOt résponsible farriminal conduct if at the time of such eon

facility to that period necessary for examination purposes. In many cases, it is fdctasa result of mental disease or defect the person lacked sub
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stantialcapacity either to appreciate the wrongfulness of his or Hes testified or at the completion of the tri&he report shall cen
conductor conform his or her conduct to the requirements af latain an opinion regarding the ability of the defendardppreciate
(2) As used in this chaptethe terms “mental disease orthe wrongfulness of the defendasmttonduct or to conform the
defect” do not include an abnormality manifested only bglefendant'zonduct with the requirements of law at tinge of the
repeatectriminal or otherwise antisocial conduct. commissionof the criminal ofense chaged and, if suicient

(3) Mental disease or defect excluding responsibility is afpformationis available to the physician or psychologisteach

affirmative defense which the defendant must establish to-a ré& opinion, his orher opinion on whether the defendant needs

sonablecertainty by the greater weight of the credible evidencgedicationor treatment and whether the defendant iootpe
History: 1993 a. 486 tentto refuse medication or treatment. The defendant is not com

It is not a violation of due process to put the burden of firative defense of petentto refuse medicatioar treatment if, because of mental ill
mentaldisease or defect on the defendant. Statéebard,50 Ws. 2d 408184  ness,developmental disabilifyalcoholism or drug dependence,
N.W.2d 156 (1971). : :

4 . andafter the advantages adidadvantages of and alternatives to

Psychomotorepilepsy may be legally classified as a medtatase or defect. . . A .
Spraguev. State52 Ws. 2d 89187 N.W2d 784(1971). accepting the particular medication or treatment have been

Thestate does not have to prodiesédence contradicting an insanity defense. Th€xplainedto the defendant, one of the following is true:

burdenis on the defendant. GibsorState55 Ws. 2d 1.0, 197 N.W2d 813(1972). P : :
A voluntarily drugged condition is not a form of insanity that can constitute a men (a) The defendant is mcapable of expressing an underStandmg

tal defect omdisease. Medical testimony can not be used both on the issue of guilPfothe advantages and disadvantages of accepting medication or
provelack ofintent and also to prove insanit@ibson vState55 Wis. 2d 10, 197~ treatmentand the alternatives.

N.W.2d 813(1972). . . . .
Thelegislature, in enacting the ALI Institute definition of insanity as this section, (b) The defendant is SUbStan“a”y |ncapable of applylng an

deliberatelyand positively excluded “antisociebnduct” from the statutory defini understandingf the advantages, disadvantages and alternatives
tion of “mental disease or defectSimpson vState52 Wis. 2d 605215 N.W2d 435 to hisor her mental i”ness’ deve|0pmenta| disabiWoholism
(1974). jor drug dependence in order to make an informed choice as to

Thejury was not obliged to accefbte testimony of 2 medical witnesses, althoug . .
the state did not present meditaktimony because it was the jusyresponsibility = Whetherto accept or refuse medication or treatment.

to determine the weight and credibility of the medical testimdPgutz vState 64 : f P
Wis. 2d 469219 N.W2d 327(1974). (4) If the defendant wishes to be examined by a physician,

Voluntary intoxication instructions were proper when the defendantiesufy pSyChc’loQiSD_r other expert of his or her own choice, the examiner
from anon-temporary pre-psychotic condition, precipitated a temporary psychaghall be permitted to have reasonable access to the defendant for

stateby voluntary intoxication. State Kolisnitschenko84 Wis. 2d 492267 N.w2d the purposes of examination. No testimony regarding the mental

321(1978). o . 1S
Thecourt properly directed the verdict agaithet defendant on the issue of mentalCondltlon O,f the defend,ant shall be received frorphyswlan,
diseaser defect. State.\.each,124 Ws. 2d 648370 N.W2d 240(1985). psychologisior expert withessummoned by the defendant unless

_Useof expert evidence gfersonality dysfunction in the guilt phase of a criminainot less than 15 days before trial a report of the examination has
ral s discussedState vMorgan, 195 Ws. 2d 388536 N.W2d 425(Ct. App. 1995). - heentransmitted to the district attorney and unless the prosecution
When a defendant requests aththour change to a not guilty bsason of mental  has been &brded an opportunity to examine and observe the
diseaseor defect plea, the defendant has the burden of showing why the changdéfendantif the opportunity has been seasonably demanded. The

appropriate. There must be an fef of proof encompassing the elements of th s f

defenseand a showing of why the plea was not entered eaBtate vOswald 2000 es_tatemay Summon a phyS|C|an, _psycho!oglst or Om@en to tes

WI App 3 232 Ws. 2d 103606 N.W2d 238 97-1219 tify, but that witness shall not give testimony unless not less than
A court is not required to conduct an on-the-record colloquy with respect tq| & days before trial a written report bifs or her examination of

defendant'slesire to abandon a not guilty lason of mental disease or defect ple H
Only fundamental constitutionaights warrant this special protection and such a pltaelg~|e defendant has been transmitted to counsel for the defendant.

falls outside the realm of fundamental rights. Stafgrancis2005 WI App 161285 ici i
Wis. 20 453 701 N WEd 652 DA 1380 (5) If a physician, psychologist or other expert who has
o examinedhe defendant testifies concerning the defenslani
The power of the psychiatric excuse. Halleck, 53 MLR 229. " .
Theinsanity defenseConceptual confusion and the erosion of fairmess. MacBait@l condition, he or she shdle permitted to make a statement as
67 MLR 1 (1983). to the nature of his or her examination, his or her diagnosis of the
Evidenceof diminished capacity inadmissible to show lack of intent. 1976 WLRhentalcondition of the defendant at the time of the commission
623. of the ofense chaged, his or her opinion as to the ability of the
defendanto appreciate the wrongfulnesstbé defendant’ con

971.16 Examination of defendant. (1) In this section: duct or to conform to the requirements of law and, ifisignt

(@) ““Physician” .ha}’s the meaning given iM88.01 (5) informationis available to the physician, psychologist or expert
(b) “Psychologist” means a person holding a vditgnse to reach an opinion, his or her opinion on whether the defendant
unders.455.04 needsmedication or treatment amhether the defendant is not

(2) If the defendant has entered a plea of not guilty by reassompetent to refuse medication or treatment fordiéfendans
of mental disease or defect or there is reason to believe that memtatalcondition. Bstimony concerning th#efendans need for
diseaseor defect of the defendant will otherwise become an issoeedicationor treatment and competence to refuse medication or
in the case, the couray appoint at least one physician or at leagtatmenimay not be presented before the jury thdeigrmining
onepsychologist, but not more than 3 physicians or psychologigite ability of the defendant to appreciate the wrongfulness of his
or combination thereof, to examine the defendanttarnestify at or her conduct or to conform his or her conduct with the require
thetrial. The compensation of the physicians or psychologistgentsof law at the time of the commission of the criminé&oée
shallbe fixedby the court and paid by the county upon the ordehaged. The physician, psychologist or other expert shall be per
of the court as part of the costs of the action. The receighyy mittedto make an explanation reasonably serving to clarify his or
physicianor psychologist summoned under this section of arherdiagnosis and opinion and may be cross—examinedas/to
othercompensation than that so fixieg the court and paid by the matterbearing orhis or her competency or credibility or the valid
county,or the ofer or promise by any person to pay such othéty of his or her diagnosis or opinion.

compensationis unlawful and punishable as contempt of court. (6) Nothing in this section shall require the attendance at the
Thefact that the physician or psychologist has been appointediRy| of any physician, psychologist or other expert witness for any
the court shall be made knowo the jury and the physician orpyrposeother than the giving of his or her testimony
psychologistshall be subject to cross—examinatiynboth par  History: 1989 a. 31359 1991 a. 391995 a. 2682005 a. 244

ties. Denyingthe defendardg’ motion for a directed verdict after the defendasdhity

: witnesses had testified and the state had retsted allowing 3 witnesses appointed
(3) Not less than 10 days before trial, or at any other tirae by the court to testifywas not arabuse of discretion. StateBeigenthal 47 Wis.

the court directs, any physician psychologist appointed under2dees 178 N.wad 16(1970).

sub.(2) shall file a report ohis or her examination of the defend Therules stated iBergenthalapply to a trial to the court. Lewis State57 Wis.

ant with the judge, who shall cause copiebe transmitted to the 20469 204 N.wad 527(1973). o o
district attorney and to counsel for tefendant. The contents of It was not error to allow a psychiatrist to express an opinion that no psychiatrist

" ; k L could form an opinion as to the defendan¢gal sanity because of unknown vari
the report shall be confidential until the physician or psychologigiies. Kemp v State 51 Ws. 2d 125211 N.W.2d 793(1973).
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“Mental condition” under sub. (3) refers to the defeobmental disease or defect, Section972.01 (1), which requires state consent to the waiver of a jurgrimial
notto an intoxication defense. LovedayState,74 Ws. 2d 503247 N.W2d 116 trial, applies when a defendant seeks to waive a jury in the responsibility phase of a
(1976). bifurcatedtrial. The state has a legitimate interest in having the decision of mental
An indigent defendant is constitutionally entitled to an examining physician, sponsibilitydecided by a juty State vMurdock,2000 WI App 170238 Wis. 2d
stateexpense, when mental status is an issue, but this statute is not the vehicle t@84t617 N.W2d 175 99-0566
isfy this right. State vBurdick,166 Ws. 2d 785480 N.W2d 528(Ct. App. 1992). A directed verdict against a criminal defendant on the issue of insanitonsts
tutional. Leach vKolb, 911 F2d 1249(1990).
971.165 Trial of actions upon plea of not guilty by rea - A defendant can only be found not guiltyreason of mental disease or defect after

; admittingto the criminal conduct or being found guiltyhile the decision made in
son of mental disease or defect. (1) If a defendant couples the responsibility phase is not criminal in nature, the mental responsibility phase

aplea of not guilty with a plea of not guilty by reason of mentamainsa part of the criminal case in general, and the defendant is entittaoke
diseaseor defect: the 5th amendment at the mental responsibility phase without peigiiite vLan

. . . enbach2001 WI App 222247 Ws. 2d 933634 N.W2d 916 01-0851
(a) There shall be a separation of the issues with a Sequef%@ﬁetrial courts wholesale exclusion of the defendamttoferedexpert and lay

orderof proof in a continuous trialThe plea of not guilty shall be testimonyregarding post-traumatic stress disorder from the guilt phase of a murder
determinedirst and the plea of not guilty by reason of mental di%ial did not violate the defendasitfight topresent a defense and to testify on her own

defect shall be det ined d ehalf. Morgan v Krenke,232 F3d 562(2000).
easeor defect shall be delermined second. Restricting the admission pEychiatric testimony on a defendantiental state:

(b) If the pleaof not guilty is tried to a jurythe jury shall be Wisconsins Steele curtain. 1981 WLR 733.
informed of the 2 pleas and that a verdict will be taken upon the
pleaof not guilty before the introduction of evidence on the ple2r1.17 Commitment of persons found not guilty by
of not guilty by reasonf mental disease or defect. No verdict oneason of mental disease or mental defect. (1) CommiT-
the first plea may be valid or received unless agreed talby MENT PERIOD. (a) Feloniescommitted befer July 30, 2002.

jurors. Exceptas provided in quc), when a defendant is found not guilty
(c) If both pleas are tried to a jutiat jury shall be the same,by reason of mental disease or mental defect of a felony com
exceptthat: mitted before July30, 2002, the court shall commit the person to

1. If one or more juroraho participated in determining thethe department of health services for a specified period not
first plea become unabte serve, the remaining jurors shall deteréxceedingwo—thirdsof the maximum term of imprisonment that
minethe 2nd plea. coulq be |mpo§ed against anfefider _conwcted of the _same-fel

2. Ifthe jury is dischaied prior to reaching a verdict ¢me  ©NY: including imprisonment authorized by any applicaée:
2nd plea, the defendant shall not solely on #eount be entitled alty enhancement statutes, subjecthe credit provisions of s.

to a redetermination of the first plea aadiifferent jury may be 73.155 ) )
selectedo determine the 2nd plea only (b) Felonies committed on or after July 30, 20@xcept as

3. If an appellate court reverses a judgment as to the 2nd gigavidedin par(c), when a defendant is found not guilty by reason
but not as to the first plea and remands for further proceedingsPbmental disease or mental defect of a felony committedron
if the trial courtvacates the judgment as to the 2nd plea but notafer July 30, 2002, the court shall commit the person to the depart
to the first plea, the 2nd plea may be determined byfereiift jury mentof health services for a specified period not exceeding the
selectedor this purpose. maximumterm of confinement in prison that could be imposed on

(d) If the defendant is found not guilthe courshall enter a n offender convicted of the same felorplus imprisonment
judgmentof acquittal and dischge the defendant. If the defend @uthorizedoy any applicable penalty enhancement statstes,
antis found guilty the court shall withholentry of judgment Jectto the credit provisions of §73.155
pendingdetermination of the 2nd plea. (c) Felonies punishable by life imprisonmetita defendant

(2) If the plea of not guilty by reason of mental disease tsyfound not guilty by reason of mental disease or mental defect of
defectis tried to a jurythe court shall inform the jury that théeeft @ felony thatis punishable by life imprisonment, the commitment
of a verdict of not guilty by reason of mental disease or defeci@riodspecified by the court may be life, subject to termination
that, in lieu ofcriminal sentence or probation, the defendant witndersub.(5).
be committed to the custody dfie department of health services (d) Misdemeanors.When a defendant is found not guilty by
andwill be placed in an appropriate institution unless the cougtason of mental disease or mental defect of a misdemda@or
determineshat the defendant would not pose a danger to himsetfurt shall commit the person to the departnwiitealth services
or herself or to others if releasadder conditions ordered by thefor a specified period not exceeding two-thiodghe maximum
court. No verdict on the plea of not guilty by reason of mental digerm of imprisonment that could be imposed against &nder
ease or defect may be valid or received unless apégycht least convicted of the same misdemeandncluding imprisonment
five=sixthsof the jurors. authorizedby any applicable penalty enhancement statstes,

(3) (a) If a defendant is not found not guilty by reason of mefect to the credit provisions of 873.155
tal disease Gdefect, the court shall enter ajudgment of conviction (1g) NOTICE OF RESTRICTIONON FIREARM POSSESSION. If the

andshall either impose or withhold sentence undéi78.13 (2)  defendanunder sub(1) is found not guilty of a felony by reason
(b) If a defendant is found not guilty by reason of mental disf mentaldisease or defect, the court shall inform the defendant

easeor defect, the court shall enter a judgment of not guilty by resf the requirements and penalties undé&44..29

sonof mental disease or defect. The court shall thereupon proceeg jy) NoTice OF RESTRICTIONSON POSSESSIONF BODY ARMOR.

unders.971.17 A judgment entered under this paragraph isdntef tne defendant under su(f) is found not guilty of a violent fel
Iocgtory to the commitment order entered unde®&1.17 and ony, as defined in 941.291 (1) (b)by reasorof mental disease
rex;gx\r/qbiggggr; gggg:llatggfgggna- 25,9126 (19 Sup. Ct. OrdeNo. " defect, the court shall inform the defendant of the requirements
96-08 207 Ws. 2d xv (1997)2007 a. 25,9121 () (a) e " andpenalties under §41.291

Judicial Council Note, 1987:Wisconsin presently requires each elemerihef (1j) SEXUAL ASSAULT; LIFETIME SUPERVISION. (@) In this sub
crime (including any mental element) to fp@ven before evidence is taken on the,

pleaof not guilty by reason of mental disease or defect. This statute provides for%’r:‘ecnon'“senous sex dénse” has the meaning given Ir989.615

procedurabifurcation of the pleas of not guilty and not guilty feason of mental él) (b).

diseaseor defect, in order that evidence presented on the latter issue not prejudice, . . .

determinatiorof the former State ex rel. LaFollette Raskin34 Ws. 2d 607(1976). (b) Ifa person _'S found not gu'lty by reason Pf meljt_al disease
Thelegal efect of a finding of not guilty by reason of mental disease or defect & defect of a serious sexfefse, the court mayn addition to

that the court must commit the defendant to the custody of the department of hq:?&'f*nmittingthe person to the department of health senviogier
andsocial services under s. 971.17.

~Sub.(2) allows a five-sixths verdict on the plea of not guilty by reason of ment§ub-(:_|-), place theperspn on lifetime S_u_pervision _Und6939.615
diseaseor defect. [87 Act 86] if notice concerning lifetime supervision was given top@eson

The decision to withdraw a not guilty by reason of mental defect plea belong i f . .
the defendant, not counsel. StateByrge, 225 Ws. 2d 702594 N.W2d 388(Ct. UAders.973.125and if the court determines that lifetime supervi

App. 1999),97-3217 sionof the person is necessary to protect the public.
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(1m) SEXUAL ASSAULT; REGISTRATIONAND TESTING. (@) If the guilty by reason of mental disease or mental defect is entdred.
defendanunder sub(1) is found not guilty by reason of mentalthe court lacks sdicient information to make the determination
diseaseor defect for a felony or a violation of $65.765 (1) requiredby sub.(3) immediately after trial, imay adjourn the
940.225(3m), 944.2Q 0r948.1Q the court shall require thperson hearingand order the department of health services to conduct a
to provide a biological specimen to the state crime laboratories fwedispositiorinvestigation using the procedunes.972.150r a
deoxyribonucleicacid analysis. supplementarynental examination or both, to assist the court in

(b) 1m. a. Except as provided in suBith, if the defendant framing the commitment order
undersub.(1) is found not guilty by reason of mental disease or (b) If a supplementary mental examination is ordered under
defectfor any violation, or for the solicitation, conspira@yr par.(a), the court mayppoint one or more examiners having the
attemptto commit any violation, oth. 940, 944, or 948 or s. specialized knowledge determined by the court to be appropriate
942.080r 942.09 or ss943.01to 943.15 the court may require to examine and report upon the condition of the perdoriieu
the defendant to comply with the reporting requirements undertisereof thecourt may commit the person to an appropriate mental
301.45if the court determines that the underlying conduct waalthfacility for the periodspecified in paKc), which shall count
sexuallymotivated, as defined in880.01 (5) and that itvould  asdays spent in custody unde©33.155
bein the interest of public protectida have the defendant report ¢y An examiner shall completan inpatient examination

unders.301.45 _ underpat (b) and file the report within 15 days after the examina
b. If a court under subdm. a.orders a person to comphith  tion is ordered unless, for good cause, the examiner cannet com
the reporting requirementsnder s301.45in connection with a pletethe examination and requests an extension. In that case, the
finding of not guilty byreasonof mental disease or defect for acourtmay allow one 15-day extension of the examination period.
violation, or thesolicitation, conspiracyor attempt to commit a An examiner shall complete an outpatient examination and file the
violation, of 5.942.09and the person was under the a2l when report of examinationwithin 15 days after the examination is
heor she committed thefehse, the court may provide thagon  ordered.
termination of the commitment order under {#.or expiration (d) If the court orders aimpatient examination under pés),
of the order u?der_ ?]Utr‘?) the person be released fron(;l the riq“'r?t shall arrange for the transportation of the person to the examin
mentto comply with the reporting requirements unde3G3.45 g facility within a reasonabléime after the examination is
2m. If the defendant under sufi) is found not guilty by rea orderedand for the person to be returned to the jail or owitiin
sonof mental disease or defect for a violation, or for the solicitg reasonable time after the examination has been completed.
tion, conspiracyor attempt to commit a violation, 0f%10.22 (2) (€) The examiner appointed under ) shall personally
gjg'(Z)éi(%)ﬁgzggé(glig%%0543343'7034%)(){7(&23)'994488'0082%%863153 observeand examine the person. The examiner or facility shall
' : : g : X ' have access to the persopast or present treatment records, as

gjggggé‘;’%lsl (924)0(a3)002r ((azgn()a ?is'gp%ﬁgélifg?gfoosog osr. definedin s.51.30 (1) (b)and patient health care records, as pro
940:31if the vic.tim Was a minor and timhefend’ant was not'the vic videdunder s146.82 (2) (c) If the examiner believes that the per
tim’s pare_nt,the court shall require the defendant to comply Witﬁ;? olri o?lp&rg ?;ﬁéeo]fc:: eg?rgglr?f gg:j g?ﬁig’s mgt ?ﬁ:ngg:-;lln may
thereporting requirements under3f1.45unlessthe court deter ﬂf]sgdwhile in the community on conditional release.

mines,after a hearing on a motion made by the defendant, that L
defendanis not required to comply under391.45 (1m) (f) The costs of an examination ordetewier par(a) shall be
3. In determining under subiim. a.whether it would be in paid by the countyupon the order of the court as part of the costs

the interest of public protection to have the defendant report un&’&lhe actlo_n. . I
s.301.45 the court may consider any of the following: (g) Within 10 days after the examingmeport is filed under

a. The ages, at the time of the violation, of the defendant aR-(C): the court shall hold a hearing to determine whether com
the victim of the violation. ’ mitment shall take the form of institutional care conditional

. - . .. release.
. The relationshi tween th fendant and the victim # .
b e relationship between the defendant and the victim'c (3) CoMMITMENT ORDER. (&) An order for commitment under

the violation. . ; b e -
A . . . _this section shall specify either institutionzdre or conditional
in sCgs\évggt?ﬁrtéhﬁg'ﬂ?ttﬁn resulted in bodily harm, as def'n‘?alease.'l'_he_ court shall order institutional care if it finds by clear

’ ' - ) . and convincingevidence that conditional release of the person

d. Whether the victim stéred from a mental illness or mentalyod pose a significant risk of bodily harm to himself or herself
deficiencythat rendered him or her temporarily or permanently; 1o others or of serious property damadfethe court does not
incapableof understanding or evaluating the consequences of figethis finding, it shall order conditional release. In determin
or her actions. ] ] _ ing whether commitment shall be for institutional care or condi
€. The probability that the defendant watmmit other viola  tional releasethe court may considewithout limitation because
tionsin the future. of enumeration, th@ature and circumstances of the crime, the

g. Any other factothat the court determines may be relevamerson’smental history and present mental condition, where the
to the particular case. personwill live, how the person will support himself or herself,

4. If the court orders a defendant to comply with the reportinghat arrangements are available to ensure that the person has
requirementsinder s301.45 the court may order the defendanficcesdo and will take necessary medication, and what arrange
to continueto comply with the reporting requirements until his ofentsare possible for treatment beyond medication.
herdeath. (b) If the state proves by clear and convincing evidence that the

5. If the court orders a defendant to comply with the reportifggrsonis not competent to refuse medication or treatmerthior
requirementsinder s301.45 the clerk of the court in which the person’s mental condition, under the standard specified in s.
orderis entered shall promptly forward a copfithe order to the 971.16(3), the court shall issue, as part of the commitment prder
departmenbf corrections. If the finding of not guilty by reasoranorder that the person is not competent to refuse medication or
of mental disease or defect on which thnéer is based is reversedtreatmentfor the persors mental condition and thathoever
setaside or vacated, the clerk of the calmall promptly forward administersthe medication or treatment to the perssirall
to the department of correctioasertificate stating that the find observeappropriate medical standards.
ing has been reversed, set aside or vacated. (c) If the court ordespecifies institutional care, the department

(2) INVESTIGATION AND EXAMINATION. (&) The courtshall of health services shall place the person imatitution under s.
enteran initial commitment order under this section purstant 51.37(3) that the department consideqgpropriate in light of the
a hearing held as soas practicable after the judgment of notehabilitativeservices required by the persand the protection
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of public safety If the person is not subject to a court order detarleaseo thecommitting court and the regionafioé of the state
mining the person tde not competent to refuse medication goublic defender responsible for handling cases in the county
treatmentfor the persors mental condition and if the institutionwherethe committing court is located within 72 hours after the
in which the person iglaced determines that the person should letentionexcluding Saturdays, Sundays, and legal holidaye
subjectto such a court ordehe institution may filavith the court, courtshall hear the petition within 30 days, unless the hearing or
with notice to theperson and his or her counsel and the distritime deadline is waived by the detained person. Pending the revo
attorney,a motion for a hearing, under the standard specified incationhearing, the department of health services may detain the
971.16(3), on whether the person is not competent to refuse-megiersonin a jail or in a hospital, center or facility specified by s.
cationor treatment. A report on which the motion is based shall.15(2). The state has the burden of proving by clearcamd
accompanythe motion and notice of motion and shall include &incing evidence that any rule or conditiofirelease has been vio
statemensigned by a licensed physician that asserts that the pated,or that the safety of the person or others requires that-condi
sonneeds medication or treatment and that the person é®mst tional release be revoked. tiie court determines after hearing
petentto refuse medication or treatment, based on an examinatinatany rule or condition of release has been violated, or that the
of the person by a licensed physician.ithiii 10 days after a safetyof the persomr others requires that conditional release be
motionis filed under this paragraph, the court shall deterithiee revoked it may revoke the order for conditional release @mir
person’scompetency to refuse medication or treatment for thiat the releasegerson be placed in an appropriate institution
person’smental condition. At the request of the persusor her unders.51.37 (3)until the expiration of theommitment or until
_counsel or the district attornaylehearing may be postponed, butigainconditionally released under this section.

in no case may the postporieearing be held more than 20 days (4) PeriTion FORCONDITIONAL RELEASE. (a) Any person who
aftera motion is filed under this paragraph. If the district attorney committed for institutional care maetition the committing
theperson and his or her counsel waive their respective 0ppOrtylyrt to modify its order by authorizing conditional releasetif
tiesto present other evidence on the issue, the court shall defessi6 months have elapsed since ihigial commitment order
mine the persors competency to refuse medication or treatmeQifas entered, the most recent release petition was denied or the

on the basis of the report accompanying the motion.th& osirecent order for conditional release was revoked. The-direc
absencef these waivers, the court shall hold an evidentiary-hegg,

; : K . f thefacility at which the person is placed may file a petition
ing on the issue. If the state proves by evidence that is clear ﬁﬂé)erthis paragraph on the perssivehalf at any time.
convincingthat the person is not competémtefuse medication (b) If the persorfiles a timely petition without counsel, the
or treatment, under the standard specified i874.16 (3) the p y P !

courtshall ordethat the person is not competent to refuse medicgPurtshall serve a copy of the petition the district attorney and,
tion or treatment for thepperscmhental corr)lditiomnd that whe Subjectto sub(7) (b), refer the matter to the state public defender

. Cooh for determination of indigency and appointment of counsel under
g\gg;?\?en;g};?g%rﬁattgemrg?ﬁé;?g?gn3raﬁ(rjiatment to the pesbaft s.977.05 (4) (j) If the person petitions through counsel, his or her

(d) If the court finds that the person is appropriate for c—on(ﬂttomeySh?“ serve the district gttorney -
tional release, the court shall notify the department of health ser (C). Within 20 days aﬁef receipt qf the petition, Fhe court shall
vices. The department of health services and the county dep&PCintone or more examiners having the specialized knowledge
mentunder s51.42in the county of residence of the person shaficterminedy the court to be appropriate, who shall examine the
preparea plan that identifies the treatment and services, jitaay Personand furnish a written report of the examination to the court
the person willreceive in the communityThe plan shall addressVithin 30 days after appointment. The examiners shall have rea
the persons need, if anyfor supervision, medication, communitySonableaccess to the person foarposes of examination and to
supportservices, residential services, vocational services, persors past and present treatment records, as defined in s.
alcoholor other drug abuse treatment. The department of heatth39(1) (b) and patient health care records, as provided under
servicesmay contract with a countjepartment, under51.42 (3) S-146.82 (2) (c) If any such examiner believes that the peison
(aw) 1. d, with another public agency or withpaivate agency to appropriatefor conditional release, the examiner shall report on
providethe treatment and services identified in the plan. The pifif yPe oftreatment and services that the person may need while
shallspecify who will be responsible for providing the treatmerte th€ community on conditional release.
andservices identified in the plan. The plan shall be presented to(d) The court, without a junshall hear the petition within 30
the courtfor its approval within 21 days after the court finding thadaysafter the report of theourt-appointed examiner is filed with
the person is appropriate for conditional release, unless the codhgcourt, unless the petitioner waives this time limit. Expenses
department,department of health services apdrson to be of proceedings under this subsection shall be paid as provided
releasedequest additional time to develop the plan. Ifdbenty unders.51.20 (18) The court shall grant the petition unless it
departmenbf the persors county of residence declinespiepare  finds by clear and convincing evidence that the person wunse
aplan, the department of health services may arrange for anothgignificant risk of bodily harm to himself or herself orothers
countyto prepare the plan if that county agrees to prepare the pi®f serious property damage if conditionally releasedndking
andif the individual will be living in that county this determination, the court may consideithout limitation

(e) An order forconditional release places the person in tHeecauseof enumeration, theature and circumstances of the
custodyand control of the department of health servigesondi ~ ¢"ime, the persors mental history and present mental condition,
tionally released person is subject to¢baditions set by the court Wherethe person will live, how the person will support himself
andto the rules of the department of health services. Before a gi@'self.what arrangements are available to ensure that the person
sonis conditionally released by the court under this subsectidiS access to and wiltake necessary medication, and what
the court shall so notify the municipal police department arfifangementare possible for treatment beyond medication.
countysherif for the area where the perswiil be residing. The (e) 1. If the court finds that the persorajgpropriate for coneli
notification requirement under this paragraph doesapply if a tional release, the court shall notify the department of health ser
municipaldepartment or county shérubmits to the courtwarit-  vices. Subject to sub®. and3., the department of health services
ten statement waiving the right to be notified. If the departmeatdthe county department under51.42in the county of resi
of health services alleges that a released person has violateddemgeof the person shall prepare a plan that identifiegrées
conditionor rule, or that the safety of the person or others requimentand services, if anyhat the person will receive in the com
that conditional release be revoked, he or she may be taken imtanity. The plan shall address tiperson$ need, if anyfor
custodyunder the rules of the departmenfthe department of supervisionmedication, community support services, residential
healthservices shall submit a statement showing probable cassevices,vocational services, and alcohol or other drug abuse
of the detention and a petitionrevoke the order for conditional treatment. The department of health services may contract with

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2011/971.16(3)
https://docs.legis.wisconsin.gov/document/statutes/2011/971.16(3)
https://docs.legis.wisconsin.gov/document/statutes/2011/51.42
https://docs.legis.wisconsin.gov/document/statutes/2011/51.42(3)(aw)1.d.
https://docs.legis.wisconsin.gov/document/statutes/2011/51.42(3)(aw)1.d.
https://docs.legis.wisconsin.gov/document/statutes/2011/51.15(2)
https://docs.legis.wisconsin.gov/document/statutes/2011/51.37(3)
https://docs.legis.wisconsin.gov/document/statutes/2011/971.17(7)(b)
https://docs.legis.wisconsin.gov/document/statutes/2011/977.05(4)(j)
https://docs.legis.wisconsin.gov/document/statutes/2011/51.30(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2011/146.82(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/2011/51.20(18)
https://docs.legis.wisconsin.gov/document/statutes/2011/971.17(4)(e)2.
https://docs.legis.wisconsin.gov/document/statutes/2011/971.17(4)(e)3.
https://docs.legis.wisconsin.gov/document/statutes/2011/51.42

17 Updated 11-12Wis. Stats. Database PROCEEDINGS BEFORE AND AT TRIAL 971.17

a county department, underl.42 (3) (aw) 1. d.with another mentalhistoryand current mental condition, the persaméhav
public agencyor with a private agency to provide the treatmernor while on conditional release, and plans for the pesdarnhg
andservices identified in the plan. The plan shall specify who widrrangementssupport, treatment and other required senades
be responsible for providinthe treatment and services identifiederminationof the commitment orderA petition under this sub
in the plan. The plan shall be presented to the court for its appraedtionmay not be filed unless at least 6 months have elapsed
within 60 days after the court finding that the person is appropriaiacethe person was last placed on conditional release or since the
for conditional releaseynless the county department, departmemostrecent petition under this subsection was denied.
of health services and person to be released request additiongh) ExpIRATION OF COMMITMENT ORDER. (&) At least 60 days
time to develop the plan. prior to the expiration of a commitment order under ¢ the

2. If the county department of the persoobunty ofresi  department of health services shall notify all of the following:
dencedeclines to prepare a plan, the department of health services1. The court that committed the person.

may arrange for any other county to prepare the plan if that county o The district attorney of the county in which the commit
agreedo prepare the plan and if the person will be living in thgentorder was entered.

county. Thissubdivision does not apply if the person was found ;
not guilty of a sex dense, as defined in301.45 (1d) (h)by rea 51 5’37 The appropriate county department undeblk42 or

songf T;?Etal dlsetasg or dtefectt. for th b f resi (b) Upon the expiratioof a commitment order under sib),
denand I'e cotun y aepar meln for € person hunty 0 fre3|d the court shall dischge the person, subject to the right of the

e_rllc ?C |nesdg preparedafp ag for & persondw ot\)/vas ound 4@l artmenbf health services or the appropriate county depart
guilty of a sex dense, as defined in 301.45 (1d) (b)by reason mentunder s51.420r51.437to proceed against the person under
of mental disease or defect, the department may arrange for gif¥s 1 55, If none of those departments proceeds against the
of the following counties to prepare a plan if the county agreesthrsonunder ch51 or 55, the court may order the proceeding.

doso: .
. . . (6m) NOTICE ABOUT TERMINATION OR DISCHARGE. (@) In this
a. The county in which the person was found not guiltygay sybsection:

sonof mental disease or defect, if the person will be living in tha 1. “Crime” has the meaning designated i849.01 (1)

county.
. : - . 2. “Member of the family” means spouse, domestic partner
b. A county in which a treatment facility for seXeriders is underch. 770, child, sibling, parent or legal guardian.

located,if the person will be living in that facility 3 “Victim” . h ime has b
(4m) NOTICEABOUT CONDITIONAL RELEASE. (&) In this subsec comrﬁittel((j:tlm means a person against whom a crime has been

tion:
wpir ; : ; (b) If the court orders that the defendamtbmmitment is ter
L "Crlme has the mee.tnlnng designated i949.01 (1_) minatedunder sub(5) or that the defendant be disafyed under
2. “Member of the family” means spouse, domestic partng(ip_(6), the department of health services shall do all of the fol

underch. 770, child, sibling, parent or legal guardian. lowing in accordance with pac):
3. .“ViCtim" means a person againSt whom a crime has been 1. If the person has submitted a card under(dhrequesting
committed. notification, make a reasonable attempt to notify the vicfithe

(b) If the court conditionally releases a defendant under thiime committedby the defendant, oif the victim died as a result
section the district attorney shall do all of the following in aceordof the crime, an aduthember of the victing' family ot if the vic
ancewith par (c): tim is younger than 18 years old, the victrparenor legal guard

1. Make a reasonable attenptnotify the victim of the crime ian.
committedby the defendant pif the victim died as a result of the 2. Notify the department of corrections.

crime, anadult member of the VICtlm’famIIy ot if the victim !S (C) The notice under p.drb) shall inform the departmemf
younger than 18 years old, the victnparent or legal guardian. correctionsand the person under péb) 1. of the defendang
2. Notify the department of corrections. nameand termination or dischge date. The department of health

(c) The notice under pafb) shall inform the departmenf servicesshall send the notice, postmarked at least 7 days before
correctionsand the person under pép) 1. of the defendant the defendans termination or dischge date, to the department
nameand conditional release date. The disattirney shall send Of corrections and to the last-known address of the person under
the notice, postmarkedo later than 7 days after the court order@ar.(b) 1.
the conditional release under this section, to the department of(d) The department of health services shall design and prepare
correctionsand to the last-known address of the person under gaards for persons specified in g&j 1.to send to the department.

(b) 1. The cards shall have space for these persons to provide their

(d) Upon request, the department of health services shall asd@fiesand addresses, the name of the applicable defeadent

district attorneys in obtaining information regarding persor@ny other informationthe department determines is necessary
specifiedin par (b) 1. Thedepartment shall provide the cards, without geato district

| attorneys. District attorneys shall provide the cards, without
arge o persons specified in pén) 1. Thesepersons may send
‘mpletedcards to the department. All departmental records or
ortionsof records that relate to mailing addresses of these
ons are not subject to inspection or copying unde9.85 (1)

(5) PETITION FOR TERMINATION. A person on conditional
releasepr the department of health services on his or her beh
may petition the committing court to terminate the order of co
mitment. If the person files a timely petition without counsel, th
courtshall serve a copy of the petition the district attorney and, -
subjectto sub(7) (b), refer the matter to the state public defend cgftzg n?)eeciled to comply with a request under @b) (d) or
for determination of indigency and appointment of counsel un |3 46 (3) (d) -

5.977.05 (4) (j) If the person petitions through counsel, his or her (7) HEARINGS AND RIGHTS. (@) Thecommitting court shall
attorneyshall serve the district attorneyThe petition shall be conductall hearings under thigection. The person shall be given
determinecas promptly as practicable by the court without ajurﬁ)""son""ble notice of the time and place of each such hedliag.
The court shall terminate the order of commitment unless it fin§§Urtmay designate additional persons to receive these notices.
by clear and convincing evidendeat further supervision is nec  (b) Without limitation by enumeration, at any hearing under
essanyto prevent aignificant risk of bodily harm to the person otthis section, the person has the right to:

to others or of serious property damage. In making this determina 1. Counsel. If the person claims or appears to be indigent, the
tion, the court may considewithout limitation because of enu court shallrefer the person to the authority for indigency deter
merationthe nature and circumstances of the crimepéteons minationsunder s977.07 (1)
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2. Remain silent. Section51.75, the interstate compactmental health, does not apply to individu

. . als found not guilty of criminal chages by reason of mental disease or defect in
3. Present and cross—examine witnesses. accordwith this section. State Devore,2004 WI App 87272 Ws. 2d 383679
4. Have the hearing recorded by a court reporter N.W.2d89Q 03-2323

: . . A circuit courts order for commitment under sub. (3) (a) should be reviesweer
(c) If the person wishes to be examinedaphysician, as asuficiency of the evidence standard. Statéflinski, 2008 WI App 1702008 WI

5 H i i i App 170,314 Ws. 2d 643762 N.W2d 399 08-0404
defined in s.971.16 (1) (a)or a psychologistas defined in s. Sub.(3) (c) facially satisfies substantive due process protections. A finding-of dan

971.16(1) (b) or other experdf his or her choice, the procedureyerousnesis not required to order the involuntary medication of an individuat com

unders.971.16 (4)shall apply Upon motion of an indigent per mittedunder this section. Findings of dangerousness based on the original-commit

son.the court shall appoint a qualified and available exanfiarer ment under sub. (3) and on the denial of a petition for conditional releasesubder

. . 4) (d) continueto be present until they are changed or upséth $hich a basis pres
the person at public expense. Examiners for the person or the @i a court evaluating a motion for an involuntangdication order need not make

trict attorney shall have reasonable access to the persporfor Sgpagzte;; ingggwevegé fgn?%@gszgfegangerousneSS- Statbed, 2010 W1 17323

> 7 is. . -
poses 0bxammat|0r_" and to the perssipast an_d present treat Sub.(3) (c) is facially valid on procedural due process grounds for two primary rea
mentrecords, as defined in%s1.30 (1) (b)and patient health care sons: 1) the statute requires that the court grant a conditional release hearing, which

recordsas provided under $46.82 (2) (c) the committed person may request every 6 months. Although that review is not spe
cific to the medication ordgit must necessarily include a review of the medication

(d) Upon a showing by the proponent of g@adise under s. order;and 2) language in this section outside sub. (3) (c) implicitly requires periodic

7.13(2 imonv m received into the record of a-hedgview. State v\Wood,2010 WI 17323 Wis. 2d 321780 N.w2d 63 07-2767
80 3( )(C)' testimony may be received into the record of a-hed “Propertydamage” in sub. (3) (a) includes not only physical harm or destruction,

ing under this section by telephone or live audiovisual meansy; aiso loss of goods or mone$tate vBrown,2010 W1 App 13,328 Wis. 2d 241

7m) MOTION FORPOSTDISPOSITIONRELIEF AND APPEAL. A 789N.W.2d 10209-1822
( ) OTION FORPOSTDISPOSITIONR (a) Theproper standard of review of the trial casidangerousness finding undeb.

motionfor postdisposition relief from a final order or judgment bYZ), 1987 stats., as applied under sub. (8) is tHewmuicy of the evidence test.rial
aperson subject to thiection shall be made in the time and marourtsare to determine dangerousness by considering the statutory factors of sub. (4)

i i (d), 2009 stats., and balancing the interests at stake SR#adall, 2011 WI App
ner provided in ss809.30t0 809.32 An appeal by a person sub 105336 We. 4 309803 NW2d 194 00-2770

j?Ct to this section from a_ﬁnal Orde_r or jUdgme'mer th_is SEC  Underthe broad terms of s. 51.30 (7), the confidentiality requirements created
tion or fromanorder denying a motion for postdisposition reliefinders. 51.30 generally apply to “treatment records” in criminal not guilty by reason

i ; P H of insanity (NGI) cases. All conditional release plans in NGI cases are, by statutory
shall be taken in the time and manner prowded r888.04 (3) definition, treatment records. They are “created in the confrpeoviding services

and809.30t0809.32 The person shall file a motion for postdistg individuals for mental illiness,” and thus should be deemed confideAtiarder

position relief in the circuit court before a notice of appeal is filedf placement in ahGlI case is not a “treatment record.” La Crossieufie v Circuit

unlessthe grounds for seeking relief arefziéncy of the evi ~ SQULt[orLa Crosse Countp012 Wi App 42340 Ws. 2d 663814 N.W2d 867

denceor issues previously raised. Sub.(3) (c) is unconstitutional to the extent that it allows administration of psycho

i i q?(pic medication to an inmate based on a finding of incompetence to refuse without
thi (b) 'Ain appeal tt))y :hi Statte g]om g(]ff"%al JUd?meQL.or tohrdetl‘ un erebeing a finding that the inmate is dangerous to himself or others. HDI$SS,
IS Seclion may be taken 10 the ¢ ppeals witnin the IMe 962 F. Supp. 192(1997). But seState v\Wbod, 2010 WI 17

specifiedin s.808.04 (4)and in the manner provided for civil
appealaunder chs808 and809. 971.18 Inadmissibility of statements for purposes of

(8) AppLIcABILITY. This section governs the commitmentéxamination. A statement made by a person subjectqusto
releaseand dischaye of persons adjudicated not guilty by reasohiatricexamination or treatment pursuant to this chapter for the
of mental disease or mental defect fdenbes committed on or PUrposef such examination or treatment shall not be admissible
afterJanuary 1, 1991. The commitment, release and digeér in evidence against the persoraimy criminal proceeding on any
personsadjudicated not guilty by reason of mental disease or mépsueother than that of the perssnmhental condition.
tal defect for ofenses committed prior to January 1, 1991, shallHistory: 1993 a. 486

g;g?ac\)(\:/teé?-ed bye.971.17 1987 stats., asfatted by1989 Wscon- 971.19 Place of trial. (1) Criminal actions shall be tried in

History: 1975 c. 4301977 c. 3531977 ¢.428s.115 1983 a. 359Sup. Ct. Order the county where the crime was committed, except as otherwise

141Wis. 2d xiil (1987):1987 a.394 1989 a. 31142, 334 359 Sup. Ct. Ordert5g ~ Provided.

\1/\33.5 2d i\iiiz(iggoﬁgia g 135%39, 2?‘)%1139(1931 g.llgg, 2272; %ggg a. ?3;;5'2%10216 (18% (2) Where?2 or more acts are requisite to the commission of
a. a. ) a. a. . . : .
109, 2003 a. 502005 a. 277431 2007 a. 25,3875 8121 (6) (2)2007 a. 16,2009 anyoffense, the trial may be in any county in which any of such

a.26, 28,137, 261, 2011 a. 258 acts occurred.

Cross-reference: See also ctDHS 98 Wis. adm. code. H ; it _
Judicial Coundil Note, 1990:Sub.(7) (d) [created] conforms the standard for_(3) Wherean ofense is committed on or within one—fouth

admissionof testimony by telephone or live audio-visual means at hearings uné%m"_e Of the boundary of 2 or more counties, the defenataryt
this section to that governing other evidentiary criminal proceedjRgsOrder «f betried in any of such counties.

1-1-91] MR . ) . .
Neithersub. (3), the due process clause, oretpgal protection clause provides a (4) If a crime is committed in, on or against any vehicle-pass

rightto a jury trial in recommitment proceedings. Stafd8.159 Wis. 2d 206464 ing through or within this state, and it cannot readily be deter
N.W.2d 41 (Ct. App. 1990). minedin which county the crime was committed, the defendant
Thestate, and not the county responsible for funding the conditions for a persommay be tried in any county through which such vehicle has passed

ﬁ,‘?cvf?g'(?;‘;i{{g;";a;;dlgggff this section. - RoloGoers,174 Ws. 2d 709497 i the county where the defendarttavel commenced or termi

It is not a denial of due process for an insanity acquitee to be confined to a Jaded.

healthfacility for so long as he or she is considered dangerous, although sane, pro (5) If the act causing deaik in one county and the death
videdthat: 1) thecommitment does not exceed the maximum term of imprisonment

thatcould have been imposed for the crimingénée chayed; and 2) the state bears €Nsuesn anotherthe defendant may be tried in either courity

the burden of proothat the commitment should continue because the individual iseitherlocation can be determined, the defendant may be tried in

adangerto himself, herself, or others. StatdRandall, 192 Ws. 2d 800532 N.W2d ;

94 (1995) 94-1053 the county where thc_a body is found. _ _
Thesentence of a defendant convicted of committing a crime while committed due (6) If an ofense is commenced outside the state and is con

to a prior not guilty by reason of mental disease or defect commitment under s. 97&iitnmatedwithin the state, the defendamtay be tried in the

may not beserved concurrent with the commitment. Sta®aulczewski209 Ws.

201,561 N.W2d 781(Ct. App. 1997)96-1323 countywhere the dénse was consummated.

A court may not order a prison sentence consecutive to an s. 971.17 commitment(7) If a crime is committed on boundary waters at a place
A sentence can only be imposed concurrent or consetuwether sentence. Stateyhere2 or more counties have common jurisdiction und2ra8

v. Harr, 211 Wis. 2d 584568 N.W2d 307(Ct. App. 1997)96-2815 . : .

A commitment under this section is legal cause under s. 973.15s(8y tihe sen or 2.04or under any other laWhe pros_ecutlon may be _'n elther
tenceof a defendant who commits a crime while servingcttramitment. Whether county. The county whose proceagainst the dénder is first
to stay the sentence while the commitment isfiecér to begin the sentence imme i i i
diatelyis within the sentencing coustdiscretion. State $zulczewski216 Ws. 2d tsr?rve-dSha” be Conc“—'ltts“éely presumEd to be the county in which
495 574 N.W2d 660(1998),96-1323 . ~ thecnme was commitied.

‘;hegg-dday requt,ll!rement Itnt_suli- 3 (elz is dlrec(tthryue flamfre to i&ave a hteanng (8) In an action for a violation of 848.31 the defendant may
within ays of filing a petition to revoke a conditional release does not cause : ; : :
courtto losecompetence to decide a second petition. St&ehertz2002 WI App HE tried in the Cou,nty where the qume was committed or the
289, 258 Ws. 2d 351655 N.W2d 175 02-0789 countyof lawful residence of the child.
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(9) In an action under 801.45 (6) (apr (ag), the defendant ~ (3) SUBSTITUTION OF JUDGE ASSIGNED TO PRELIMINARY
may be tried in the defendasttounty of residence at the titt@t EXAMINATION. (@) In this subsection, “judge” includes a circuit
the complaint is filed. If the defendant does not have a county@jurt commissioner who is assigned to conduct the preliminary
residencen this state at the time that themplaint is filed, or if examination.
the defendant county of residence is unknown at the time that the (b) A written request for the substitution of afélient judge
complaintis filed, the defendant may be tried in any of the followfor the judge assigned to preside at the preliminary examination

ing counties: may be filed with the clerk, or with the court at the initial appear
(a) Any county in which he or she has resided while subjectance. If filed with the clerk, the request mustfiled at least 5 days
s.301.45 beforethe preliminary examination unless the court otherwise

(b) The county in which he or she was convicted, found nBg'Mits. Substitution of a judge assigned a preliminary
guilty or notresponsible by reason of mental disease or defectngamlnatlomnder this subsec.tlon exhausts the right to substitu
adjudicatectielinquent for the sexfeinse that requires the persorion for the duration of the action, except under £p.
to register under €01.45 (4) SUBSTITUTION OF TRIAL JUDGE ORIGINALLY ASSIGNED. A

(c) If the defendant is required to register und&04.45 (1g) Written request for thesubstitution of a diérent judge for the

(dt), the county in which the perseras found to be a sexually vio judgeoriginally assigned to the trial of the action may be filed with
lent person under cle80. the clerk before making any motions to the trial court and before

arraignment.
{(5) SUBSTITUTION OF TRIAL JUDGESUBSEQUENTLYASSIGNED. If

ew judge is assigned to the trial of an action and the defendant
as not exercised the right to substitute an assigwlge, a writ
enrequest for the substitution thfe new judge may be filed with
: s the clerk within 15 days of the cleskgiving actual notice or send
cateof title, the defendant may be tried in the defendartunty ; notice of theassignment to thegdefgndant or the defengant’

of residence at the time that the complaint is filed, in the counffo ey If the notification occurs within 20 days of the date set
wherethe defendant purchased the boat if purchased from a de Plirial, the request shall be filed within 48 hours of the cerk’

or the county where the departmennatural resources receivedgiving actual notice or sendimptice of the assignment. If the
the application. P o : :
) ~notification occurs within 48 hours of the trial or if there has been

(11) In an action under 843.201 the defendant may be triedno notification, the defendant may make an oral or written request
in the county where the victim antended victim resided at the for substitution prior to the commencement of the proceedings.
time of the ofense or in any other county designated under this () SygsTITUTION OF JUDGEIN MULTIPLE DEFENDANT ACTIONS.
section. In an action under 843.203 the defendant may be tried|y actions involving more than one defendant, the request for sub
in the county where the victim or intended victim was located gtitytion shall be made jointly by all defendants. If severance has
thetime of the diense or in any other countiesignated under this peengranted and the right to substitute has not been exercised

(d) If the person is required to register only und&04.45 (1g)
(f) or(g), any county in which the person has been a student in thi
stateor has been employed or carrying on a vocation in this st

(10) In an actiorunder s30.547for intentionally falsifying an t
applicationfor a certificate of numbea registration or a certifi

section. rior to the granting of severance, the defendant or defendants in
. . . . . p g g

~ (12) Exceptas provided in £71.223in an action for a viola eachaction may request a substitution under this section.

tion of chs.5t012, subchlll of ch. 13 or subchlll of ch. 19 or (7) SUBSTITUTION OF JUDGEEOLLOWING APPEAL. If an appe"ate

for a violation of any other law arising from or in relation to thgourtorders a new trial sentencing proceeding, a request under
official functionsof the subject of the investigation or any mattephis section may bdiled within 20 days after the filing of the

thatinvolves elections, ethics, or lobbying regulation urdes.  remittitur by the appellate court, whether or not a request for sub
5t012, subchlll of ch. 13 or subchlll of ch. 19a defendant who stitution was made prior to the time the appea] was taken.

is aresident of this state shall be tried in circuit court for the county 8) PROCEDURESFORCLERK. Upon receiving a request fsub

wheretheh defﬁndant residzlas. For purposes .OI].this S“bfsidiogti tion, the clerk shall immediately contact the judge whose sub
personother than a natural person resides withaoanty if the  giytion has been requested fardetermination of whether the

person’sprincipal place of operatias located within that county yequeswas made timely and in proper form. If no determination

a7 B e ey o 024801995 8. 4401997 & 19A1999 8. 832003 i madle within 7 days, the clerk shall refer the matter to the chief

Whenfailure to file a registration form and the act of soliciting contributions werdbldgefor the determination and reassignment ofetttion as nec
elementwf the ofense, venue was proper in either of the 2 counties under sub. @gsary. If the request is determined to be proplee clerk shall

Blenskiv. State,73 Wis. 2d 685245 N.W2d 906(1976). . equesthe assignment of another judge undéts4..03
A specific instruction orvenueneeds to be given only when venue is contesteé‘. .
Statev. Swinson2003 WI App 45261 Ws. 2d 633660 N.W2d 12 02-0395 (9) JubGeE'sAUTHORITY TOACT. Upon the filing of a request for

fany element of the crime cigrd occurred i 2 given countyen hat county subssitutionin proper form and within the proper time, the judge
canbe theplace of trial. Because the crime of receiving stolen property requires m L i
thantwo acts, and one of the acts is that the property must be stolen, venue is proﬁ@b@seSUbSUtUtlon has been requested has no authority to act fur

establishedh the county where that act occurred. Statdgppold,2008WI App 130 therin the action except to conduct the initial appearance, accept
313Wis. 2d 699757 N.w2d 82507-1773 leasand set bail

Thephrase “for a violation of any other law arising from or in relation to” in sutP ) . .
(12) modifies both “the dicial functions of the subjedf the investigation” and “any (10) Form OF REQUEST. A request for substitution of a judge

matter that involves elections, ethics, or lobbying regulation.” Accordlisgty (12) may be made in the following form:
establishesenue in theounty where the defendant resides for an alleged vioIatiog
of any other law arising from or in relation to any matter that involves elections, e TATE OF WISCONSIN
ics, or lobbying regulation. State Jenser2010 W1 38324 Ws. 2d 586782N.W.2d  C|RCUIT COURT
415 08-0552
In sub.(12) “regulation” modifies only “lobbying.” Because regulation modifies.... County
only the word lobbying, sub. (12) is not limited to violations of administrative regul ‘ ;
tions; rather it encompasses violations of any matter that involves elections, eth?é[,ate of Visconsin
andlobbying regulation. State ¥ensen2010 WI 38324 Wis. 2d 586782 N.w2d VS.

415,08-0552 ....(Defendant)

971.20 Substitution of judge. (1) DEFINITION. In this see Pursuanto s.971.20the defendant (or defendants) request (s)
tion, “action” means all proceedings before a court from the filirgSubstitution for thédon. ... as judge in the above entitled action.
of a complaint to final disposition at the trial level. Dated...., .... (year)

(2) ONE suBsTITUTION. In any criminalaction, the defendant ....(Signature of defendant or defendasiftorney)
hasa right to only one substitution afjudge, except under sub. (11) RETURN OF ACTION TO SUBSTITUTEDJUDGE. Upon the fi}
(7). The right of substitution shall be exercised as provided in tligy of an agreement signed by the defendant or defesdsttuk
section. neyand by the prosecuting attornéye substituted judge and the
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substitutingjudge, the criminal action and all pertinent recordductedin either county at the discretion thie court. The judge
shall be transferred back to the substituted judge. shall determine where the defendant, if he or she is in custody

History: 1981 c. 1371987 a. 271997 a. 2502001 a. 61 shall be held and where the record shall be kept. If the criteria

NOTE: See thel979-80 Statutes for notes and annotationglating to 971.20  nders.971.225 (1) (ajo (c) exist, the court may proceed under
prior to its repeal and ecreation by ch. 137, laws of 1981. 971 2'25 2 !

Judicial Council Note, 1981:Section 971.20 has been revised to clarify its ebjecs' L ( )
tive of allowing defendants in crimingiials one substitution of the assigned judge History: 1981 c. 15.
uponmaking a timely request. The statute is not to be used for delay nor for “judgéRelevantactors as to whether a change of venue shouldideeregranted include:
shopping,”but is to ensure a fair and impartia&l for the defendants. The statute 1) the inflammatory nature of publicity concerning the crime; 2) the degrekith
doesnot govern removal for causéthe assigned judge through afidaivit of preju  adversepublicity permeated the area from which jing would be drawn; 3) the tim
dice. ing and specificity of th@ublicity; 4) the degree of care exercised; 5) the amount of

Sub.(2) clarifies that the defendant has a righonly one substitution of judge in difficulty encountered in selecting the jury panel; 6) the extent to which the jurors
acriminal action, unless an appellate court orders a new trial. Prior sub. (2} so pverefamiliar with the publicity; 7) the defendants use of challenges available in voir
vided, but the efiect of this provision was unclear in light of the introductphyase dire 8) the states participation in adverse publicity; 9) the severity of thfersfe
of prior sub. (3). chargedand 10)he verdict returned. StateWebard50 Wis. 2d 408184 N.w2d

Sub.(3) allows the defendastright of substitution to be used against the judgé56 (1970).
assignedo the preliminary examination and specifies the timing of these requestswhile actual prejudice need not be shown, there must be a shofrdnmgasonable

Sub.(4) allows the defendastright of substitution to be used against the judg@robability of prejudice inherent in the situation. Gibsp8tate55 Wis. 2d 1.0, 197
originally assigned to preside at trial, specifying the timing of these requests. N.W.2d813(1972).

Sub. (5) allows the defendastright of substitution tde used against a judge  Thetiming, specificity inflammatory nature, and degree of permeation of public
assignedo preside at trial in place of the judge originally assigned, specifying th is extremely important in determining the likelihood of prejudictne commu
“msm%Ogthﬁse.freqltiﬁstts-" defendanis a single act coini bettution Y- State ex rel. Hussong Froelich 62 Wis. 2d 577215 N.W2d 300(1974).

ub.(6) clarifies that all defendanis a single action must join in a substitution Whennews stories concerning the crime were accurate informational articles of

request. e
“Sub.(7) allows asubstitution request to be made upon appellate remand for a n&ff éﬂrgftm’g ‘:]ngg Qtootri(ieasu:ﬁ gﬁg%ﬁ;f&d dg dmt?)nitgcsiisz?t% (Tiltatll%sg(rj gg%i@%
trial, irrespective of whether a substitution of judge was requested prior to the app; insthe defendant. JonesState56 Wis. 2d 105223 N.W2d 889(1974)
It is the only exception to the rule of one substitution per action. The time limit ' : ) '

therequest is tied to filingf the remittiturin accordance with Rohl tate97 Wis. Therewas no abuse of discretion in not changing the venue of a prosecution for
2d514(1980). [LRB NOTE: Senate Amendment 1 revised this subsection to afk$f-degreenurder when the transcript of the hearmgthe issuance of the arrest war

allow the substitution request to be made upon appellate remand for new senterféfg?was sealed, the preliminary examination and other hearingsclesesl to the
proceedings.] pubfic and press, the police aptbsecutor refused to divulge any facts to the public

Sub. (8) provides for the determination of the timeliness and propriety of the sg{e;d press, and press reponere generally free from the details of incriminating evi

stitutionrequest to be made by tbkief judge if the trial judge fails to do so within dence,straightforward, and not incendianGtatev. Dean,67 Ws. 2d 513 227
7 days. N.W.2d 712(1975).

Sub.(9) is prior sub. (2), amended to allow the judge whose substitution has be§etﬁin|y me ddEfenCBi?)n\}\,{ma%lc\iNfévZeZ?g [(}g\?/tggnzueeo\(,{g%% the crime was committed.
requestedo accept any plea. Tipeior statute allowed the judge to accept only pleaStatev. Mendoza S. . .
of%ot guilty Thisprevigign promm:tes judicial economy b)J/ alﬁ)wing the?udgg vF\;hose Theright to venue where the crime occurred is not a fundamental right of a criminal
substitutionhas been requested to accept a guilty or no contest plea tendered byléfendant. The decision to move for a change of venue is a tactical judgtalent
defendanbefore the action is reassigned. Defendants preferring to have guilty orgasedto counsel that does not require the defensliqret'sonal concurrence. State v
contestpleas accepted by the substituting judge may obtain that result by standitgjeford,224 Ws. 2d 605592 N.W2d 247(Ct. App. 1999)98-1270
muteor pleading not guilty until after the action has been reassigned.

Sub. &?)ifp’?{c')?rsﬂéb'(g)'[Bm 163-] 971.223 Change of place of trial for certain violations.

Section 971.20, 1979 stats., was ao¢onstitutional. State #olmes,106 ws. (1) In an action for a violation of ch§.to 12, subchlll of ch. 13
2d 31,315 N.w2d 703(1982). or subchlll of ch. 19 or for a violationof any other law arising
ton, e hovBrmandad ot & Semienaing procescing. and he defendant s ner engioym O i relation to the ditial functions of the subject of the
to substitution under suk7). State vFoley 153 Ws. 2d 748451 N.w2d 796(Ct.  Investigationor any matter that involves elections, ethics, of lob
App. 1989). bying regulation under ch&.to 12, subchlll of ch. 13 or subch.

Whenan initial appearance is conducted before the judge assigned to hear the ffiatof ch. 19 a defendant who is a residarfithis state may move
ter, strict application of the filing deadline is appropriate. When the irdg&Em :
does not provide adequate notice of the assigned judge prior to arraignment, d[a%é:hange the placef trial to the county where thefefise was

lines are relaxed to allow the defendant to intelligently exercise the rightivi  committed. The motion shall be in writing.

WaukeshaCounty Circuit Court159 Ws. 2d783 464 N.W2d 853(Ct. App. 1990). : CRg ;

Once a judge is substituted, that judge may only act in the case as specified in sut‘.z) The C.Ourt shall grant a motion under tteection if Fhe
(9). Understandable inadvertent appearance béfore the substituted judge is @H_rtdaermmes that the county where temde was CpmmlttEd
waiver of the substitution. State Austin, 171 Ws. 2d 251490 N.w2d 780(Ct.  is different than the county where the defendant resides. If there
Apv?/'hleigaacé e imssigned to a newly appointed jucge prior to the appeirtaking is more than one county whetiee ofense was committed, the
thejudicial oath, the time limit to request a substitution commencéiseodate the courts_hall de_termme which of the_ Count|es_ where tliense was
appointeebecomes a judge. StrongDane County Circuit Court84 Ws. 2d 223 committedwill be the place of trial. The judgeho orders the
HoNW2d 451 Aop. 1999). (@) uni afer a bindove motion to red changein the place of trial shall preside at the trial and the jury

ereis no “trial court” under sub. (4) until after a bindavér motion to reduce ; ;

bail prior to the bindover wasot a motion to the trial court that prevented filing aS_ha_ll be chosen frc_)m the county where the trial Wlll be held- Pre
requesfor substitution. Mace \Green Lake Co. Circuit Cout93 Ws. 2d 208532 liminary mattersprior to trial may be conducted in either county
Nxvggféi?j%?%a)lo is chged jointly with another defendant may not obtain—subat the discretion of the court. The judge shall determine where the
stitution of a judge under sub. 6) when the codefendamoti/et before the court. recordshall be kept and, if the defendéstn CUSIOdVWhere the

Sub.(6)applies in all multiple defendant actions when a codefendant is unavailatlefendanshall be held.

to join orrefuses to join a substitution request. Garibayircuit Court for Kenosha ; : :
County,2002 W1 App 164256 Ws. 2d 438647 N.W2d 455 02-0952 (3) Thissection does notfaict whichprosecutor has respon

) Efstere isgﬁt%‘tretquir.egent ur:ﬂetr thisdsection pgatfa jtudége inform a%effimttof?i&)ility ulnder 597%.05 (1&'[0) prosecuteriminal actions arising
right to substitute a judge or that a judge provide facts bearing on a de " from violations under sulf1).
ngggg}e fight. State.appa 2002 W1 App 303259 Ws. 2d 402655 N.Wad 223 (4) This section does not faict the application of 971.22
In actions under sul§l), the court may enter an order under s.

971.22 Change of place of trial. (1) The defendantmay 971.225only if the order is agreed to by the defendant.
movefor a change of the place of trial on the ground that an imparHistory: 2007 a. 1
tial trial cannot be had in the count¥he motion shall be made ]
at arraignment, but it may be made thereafter for cause. 971.225 Jury from another county . (1) In lieu of chang

(2) Themotion shall be in writing ansupported by &tlavit N the place of trial under 871.22 (3)or 971.223 the court may
which shall state evidentiary facts showing the nature of the-pref§airethe selection of a jury under su@) if:
dicealleged. The district attorney may file countdidafvits. (a) The court has decided to sequesierjurors after the com

(3) If the court determines that there exists in the county whépgncemenof the trial, as provided in 872.12 .
theaction is pending such prejudice that a fair trial canntiglle ~_ (b) There are grounds for changing the place of trial under s.
it shall order that the trial be held in any county where an impar41.22 (1) and
trial can be had. Only one change may be granted under this sulic) The estimated costs to the couappear to be less using
section. The judge who orders the change in the pidid¢gal shall theprocedure under this section than using the procedure fer hold
presideat the trial. Preliminary matters prior to trial may be-coring the trial in another county
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(2) If the court decides to proceed under this section it shalentor instruction is thdact the name of the witness appears
follow theprocedure under 871.22until the jury is chosen in the upona list furnished pursuant to this section.
2nd county At that time, the procee_dings shall return to the'Ol’Igl (5) SCIENTIEIC TESTING. On motion of a party Subjec’[ 109)
nal county using the jurors selected in the 2nd coufibe original  971.31 (5) the court may order the production of any item of
county shall reimburse the 2nd county for all applicable cosghysicalevidence which is intended to be introduced atriaé

unders.814.22 for scientific analysis under such terms and conditions as the court
History: 1981 c. 15; 1991 a. 392007 a. 1 prescribes.
971.23 Discovery and inspection. (1) WHAT A DISTRICT (5C) PsSYCHIATRIC TESTINGOF VICTIMS ORWITNESSES. In a pre

ATTORNEY MUST DISCLOSETO A DEFENDANT. Upon demand, the dis Secutionof s.940.225 948.02 or 948.0250r of any other crime
trict attorney shall, within a reasonable time before trial, discloddh€ court determines that the underlyiwanduct was sexually
to thedefendant or his or her attorney and permit the defendanfftivated.as defined in £80.01 (5) the court may not ordeny
his or her attorney to inspect and copy or photograph all of the f¥fithessor victim, asa condition of allowing testimongo submit
lowing materials and information, if it is within the possessiod? & psychiatric or psychological examination 