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CHAPTER 909
EVIDENCE — AUTHENTICATION AND IDENTIFICATION

909.01 Generalprovision. 909.02 Self-authentication.
909.015 General provision; illustrations. 909.03 Subscribing witness’ testimony unnecessary

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed (@) In the case of a person, circumstances, including self-
eral Advisory Committee are printed with chs. 901 to 91 in 59 Wis. 2d. The ; o ; : .
court did not adopt the comments but ordeed them printed with the rules for identification,show the perspanswenng to be the one called; or
information purposes. (b) In the case of a business, the call was made to a place of

businessand the conversation related to business reasonably
909.01 General provision. The requirements of authentica transactedaver the telephone.
tion or identification as a condition precedent to admissibility are (7) pusLic REcorDs OR REPORTS. Evidence that awriting
satisfiedoy evidence sticient to support a finding that the matteraythorizedby law to be recorded or filed andfarct recorded or
in question is what its proponent claims. filed in a public ofice, or a purported public record, report, state

Sistomi ?‘upi Cté-dOrdeﬁg Wis. fd R1, §3i9 (1_973;%975%‘;t (plaintiy ment,or data compilation, in any form, is from the publiticaf
nauthenticatetedger and signature cards bearing the ent.0 to (plainti ; ;
were not competent evidence of the decedeinttent to make a savings and Iot'amWhere'tems of this nature are kept.

accountpayable on death to the plaifitiBruckner v Prairie Fed. Savings & Loan (8) ANCIENT DOCUMENTS OR DATA COMPILATIONS. Evidence

Association81 Ws. 2d 215260 N.W2d 256(1977). ilati ; .
Beforea demonstrative videotape may be admitted, there must be a foundationtrngtta document or data compilation, in any form:

it is a fair and accurateproduction of what was seen and that it was produced under (a) |s in acondition that creates no suspicion concerning its
conditionsreasonably similar to conditions of the actual event. Even with the founqiuth enticity'
tion established, the evidence may be excludedfording that its probative value ! o . .
is outweighed by itgorejudicial efect. State vPeterson222 Ws. 2d 449 588 (b) Was in a place where it, if authentic, wolilely be; and
N.W.2d 84 (Ct. App. 1998)97-3737 Has b . ist 20 t the ti it
Computer—generateghimation used as a demonstrative exhibit to show the scene (C) as been In existence years or more a etumeitis
andevents of an alleged crime is not exempt from longstanding foundation requidfered.
ments. Demonstrative computer—generated animation shouitrdguced in con : A
junction with the witness testimony it seeks to clarjfgs any diagram or photo (9) PROCESSORSYSTEM. EV'dencaj.escnbmg a process or sys
intendedto clarify a lay witness' testimony would be introduced. In this case, thdemused to produce a resatd showing that the process or-sys
animation was testified to by the animator and not by any witness ambtvéisgy  tem produces an accurate result.
more than bits and piecesom each of the state'witnesses that, when mixed
togethergeffectively represented the anima®oown version of what occurred at the (10) METHODSPROVIDEDBY STATUTEORRULE. Any method of
E‘mvfl gg%g&agg igg;gstion- StateDenton 2009 WI App 78319 Ws. 2d 718768 guthenticationor identification provided by statute or logher
‘A court should not #rd a presumption of accuracy to a particular eIectroniEUIesadOpted by the supreme court.
monitoringdevice (EMD) report or EMD until the state has put forth evidence regard History: Sup. Ct. Order59 Ws. 2d R1, R332 (19731985 a. 2971999 a. 85
ing the installation of the specific device and testimontpais accuracy and reliabil Alleged statements of self-identification made in a pheaikand in personal cen
ity by a department of corrections employee familiar with its operation. €ongactmay not themselves be used to identify the speakers. Nisdr&emers & Mer
quently,the state ipermitted to authenticate and lay a foundation for an EMD repochantsBank,187 Ws. 2d 96522 N.W2d 542(Ct. App. 1994).
by providing testimony describing the electronic monitoring system and the proces3apesare properly identified and authenticatelden a party to the recorded eon
by which the daily summary reports are generated and showing that this proeessyrsationidentifies the defendastvoice and testifies that the tapes accurately depict
ducesan accurate result. StateKandutsch2011 WI 78 336 Ws. 2d 478799  theconversation. State €urtis,218 Ws. 2d 550582 N.W2d 409(Ct. App. 1998),
N.W.2d 865 09-1351 96-2884
Authenticationdoes not require proviniipat the documents are incontrovertibly ~ Thinking Outside the “Business Records” Box: Evidentiary Foundations for Com
whatthey purport to be, but rather authentication requires presenting evildiice puterRecords. O’Shea. M/ Law Feb. 2008.
cientto support a finding that the documents are what they purport to be. Horak v
E9\}{?'2'2194%8r‘{'ff84{22”5"'a' Sales Compag12 Wi App 54329 Ws. 2d 240815 gng 02 Self-authentication.  Extrinsic evidence aiuthen

ticity as a condition precedent to admissibility is not required with

909.015 General provision; illustrations. By way of respecto any of the following:
illustration only, and not by way of limitation, the following are (1) PUBLIC DOCUMENTS UNDER SEAL. A document bearing
examplef authentication or identification conforming with thesealpurporting to be that of the United Statesof any state, dis
requirementsf s.909.0% trict, commonwealth, territoryor insular possession thereof, or

(1) TESTIMONY OF WITNESSWITH KNOWLEDGE. Testimony of a the Panama Canal Zone, or tfieust Territory of the Pacific
witnesswith knowledge that a matter is what it is claimed to bérg]land?,or gf a political subdivision, dgpartmenttlcfér_ oragency

(2) NONEXPERTOPINION ON HANDWRITING. Nonexpert opinion :i enreo ,:and a signaturpurporting to be an attestation or execu
asto the genuineness of handwriting, based upon familiarity not'
acquired for purposes of the litigation. (2) PuBLIC DOCUMENTS NOT UNDER THE SEAL. A document

purportingto bear the signature in thdiofal capacity of an di-
) . . ; ; ror employee of any entity included in sib), having no seal,
\?ﬂfﬁﬂg{éhgetgﬁraﬂt[kflzcr]ttﬁ):;?g dexpert witnesses with Specimey "a public oficer having a seal and havingfiofal duties in the
: district or political subdivision ofhe oficer or employee certifies

(4) DISTINCTIVE CHARACTERISTICSAND THELIKE. Appearance, ynderseal that the signer has théicél capacity and that the sig
contentssubstance, internal patterns, or other distinctive chargatureis genuine.
teristics,taken in conjunction wnh_grcgmstances._ (3) PuBLIC DOCUMENTS OF FOREIGN COUNTRIES. A document

(5) Voice IpENTIFICATION. Identification of a voice, whether pyrportingto be executed attested in his or herfafial capacity
heardfirsthand or through mechanical or electronic transmissigyy a person authorized by the laws of a foreign country to make
or recording, by opinion based upon hearing the voice at any tifd@ execution or attestation, and accompanied by a final certifica
undercircumstances connecting it with the alleged speaker  tjon as to the genuinenesbthe signature andfagial position of

(6) TELEPHONECONVERSATIONS. Telephone conversations, bythe executing or attesting person, or of any foreiditiad whose
evidencethat a call was made to the number assigned at the tioeetificateof genuineness of signature anfiail position relates
by the telecommunications company to a particular person tarthe execution or attestation or is in a chain of certificates ef gen
businessif: uinenesof signature and &i€ial position relating to the exeeu

(3) COMPARISONBY TRIER OF FACT OR EXPERTWITNESS. Com
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tion orattestation. A final certification may be made by a secre 1. That the record wasade at or near the time of the oecur
tary of embassyr legation, consul general, consul, vice consulenceof the matterset forth byor from information transmitted
or consular agent of tHenited States, or a diplomatic or consulaby, a person with knowledge of those matters.

official of the foreign country assigned or accredited to the United 2. That the record was kept in the course of the regularly con
States. If reasonable opportunity has been given to all partiesdactedactivity.

investigatethe authenticity and accuracy ofiofal documents, 3. That the record was made of the regularly conducted activ
thejudge mayfor good cause shown, ordbat they be treated asity as a regular practice.

presumptivelyauthentic without final certification or permit them (b) A party intending to 6ér a record into evidence under.par

to be evidenced by an attested summary with or without final ceythy myst provide written notice of thiattention to all adverse par
fication. ties and must make the record and certification available for
(4) CeRTIFIEDCOPIESOFPUBLICRECORDS. A copy of an dicial  inspectionsuficiently in advance of the fi#r of the record and
recordor report or entry therein, or of a document authorized lgrtificationinto evidence to provide an adverse party withia
law to be recorded or filed and actually recordetiled in a public  opportunityto challenge the record and certification.
office, including data compilations in any form, certified as-cor (13) CERTIFIED FOREIGN RECORDSOF REGULARLY CONDUCTED
rectby the custodian or other person authorized to make the ceféitiviTy. (a) The original or a duplicate of a foreign record of reg
fication, by certificate complying with sulfl), (2) or(3) or com  ylarly conducted activity that would be admissibie und@d8.03
plying with any statute or rule adopted by the supreme court, @) if accompanied by a writtedeclaration by its custodian or
with respect to records maintainegt the department of trans otherqualified person certifying all of the foliowing:
portationunder s110.200r chs194, 218 3410343 345, or348, 1. That the record wasade at or near the time of the oecur

certified electronically in anynanner determined by the departyenceof the matterset forth byor from information transmitted
ment of transportation to conform with the requirements of $y a person with knowledge of those matters.

909.01 ) 2. That the record was kept in the course of the regularly con
(5) OrriciAL PuBLICATIONS. Books, pamphlets or other publi quctedactivity.

cationspurporting to be issued by public autharity 3. That the record was made of the regularly conducted activ
(6) NEWSPAPERSAND PERIODICALS. Printed materialpurport ity as a regular practice.

ing to be newspapers or periodicals. (b) The declaration under p#a) must be signed in a manner

(7) TRADE INSCRIPTIONSAND THE LIKE. Inscriptions, signs, that,if falsely made, would subject the maker to criminal penalty
tagsor labels purporting to have beefixafd in thecourse of busi underthe laws of the country where the declaration is signed. A
nessand indicating ownership, control or origin. partyintending to dfer a record into evidence under.ga) must

(8) ACKNOWLEDGEDAND AUTHENTICATED DOCUMENTS. Docu  providewritten notice of that intention to all adverse parties, and
mentsaccompanied by a certificate of acknowledgment under tAi/stmake the record and declaration available for inspectien suf
handand seal or rubber stamp of a notary public or other perdisiently in advance of the ter of the record@nd declaration into
authorizedby law to take acknowledgments or any publief ~ €videnceto provide an adverse party withfair opportunity to
entitled by virtueof public ofice to administer oaths or authenti challengethe record and declaration.

i i History: Sup. Ct. Orde59 Ws. 2d R1, R340 (1973); Sup. Ct. Ord&f Ws. 2d
catedor acknowledged as otherwise authorized by statute. oo 070 57503661970 <. 86 up.Ct. Ordey 158 Ws. 2d xxv (1990):

(9) COMMERCIAL PAPERAND RELATED DOCUMENTS. Commef  1991a. 32 148 304, 315 1999 a. 852005 a. 25Sup. Ct. Order NdD4-09 2005

i i 3 WI 148, 283 Wis. 2d xv;2009 a. 28118
cial paper signatures thereon, and documents relatiegetoto Comment, October 2005:Creation of sub. (12) conformsi¥gonsins rule to the

the extent provided by chd01to 411 2000amendment of Rule 9@21) of the Federal Rule of Evidence. [Re Sup. Ct. Order
(10) StaTUTORY RULES. Any signature, document or otherNOC-04‘t_09 # sub. (13) conformsisifonsins rule to the 2000 dment of Rul
H - H reation or sub. contormsis8egonsins rule to the amendament o ule
matterdeclared by statute to be presumptivelpiima facie gen 45 (12) of the Federal Rule of Evidence. [Re Sup. Ct. Orded#@g

uine or authentic. Thetrial court erred in applying the certification requirement under s. 889)08

to the defendard’driving record that was certified undeib. (1). State.\Leis, 134
(11) PATIENT HEALTH CARE RECORDS. Records served upon OT\Vis. 2d 441 397 N.W2d 498(Ct. App. 1986).

madeavailable to all parties under08.03 (6m) A copyof an oficial record may be admitted in evidence if it is certified as correct
(12) CERTIFIED DOMESTICRECORDSOF REGULARLY CONDUCTED  in accordance witlsub. (4) even though the certification does not comply with s.
- ; - §p9-08(1). 63 Atty Gen. 605.
ACTIVITY. (&) The original or a duplicate of a domestic record

regularly conducted activity that would be admissible under §09.03 Subscribing witness’ testimony unnecessary
908.03(6) if accompanied by a written certificatiar its custe  Thetestimony of a subscribing witness is not necessary to authen
dianor other qualified person, in a manner complying \aitly ticate a writing unless required by the laws of the jurisdiction
statuteor rule adopted bthe supreme court, certifying all of thewhoselaws govern the validity of the writing.

following: History: Sup. Ct. Order59 Wis. 2d R1, R349 (1973).
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