1 Updated 11-12Wis. Stats. Database DAMAGES, LIABILITY , MISCELLANEOUS 895.01

CHAPTER 895

DAMAGES, LIABILITY , AND MISCELLANEOUS PROVISIONS
REGARDING ACTIONS IN COURTS

SUBCHAPTERI 895.453 Payments of chiropractic services from attorney contingency fees.
DAMAGES, RECOVER, AND MISCELLANEOUS 895.455 Limits on recovery by prisoners.
PROVISIONS REGARDING ACTIONS IN COURS 895.457 Limiting felon’s right to damages.
895.01 What actions survive; actions not to abate. 895.46 Stateand political subdivisions thereof to pay judgments tekgainst
895.02 Measure of damages against personal representative. officers.
895.03 Recovery for death by wrongful act. 895.47 Indemnification of the Mgconsin State Agencies Building Corporation
895.031 Recovery from estate of wrongdoer andthe Wisconsin State Public Building Corporation.
895.035 Parental liability for acts of minor child. 895.472 Indemnification of a financial institution.
895.037 Abortions on or for a minor without parental consent or judicial waiver SUBCHAPTER Il
895.038 Partial-birth abortions; liability EXEMPTIONS FROM, AND LIMITATIONS ON, LIABILITY
895.04 Plaintiff in wrongful death action. 895.475 Exemptionfrom civil liability for furnishing safetynspection or advisory
895.043 Punitive damages. services.
895.044 Damages for maintaining certain claims and counterclaims. 895.48 Civil liability exemption; emeyency medical care.
895.045 Contributory negligence. 895.4802Civil liability exemption; hazardous materials.
895.046 Remediesagainst manufacturers, distributors, sellers, and promoters 8§5.4803Civil liability exemption; information concerning paternity
products. 895.481 Civil liability exemption; equine activities.
895.047 Productliability. 895.482 Civil liability exemption; ski patrol members.
895.048 Recovery by auto or motorboat owner limited. 895.483 Civil liability exemption; regional and local engency response teams
895.049 Recoveryby a person who fails to use protectheadgear while operating andtheir sponsoring agencies.
certainmotor vehicles. 895.485 Civil liability exemption; agencies, foster parents and family-operated
895.05 Damages in actions for libel. grouphome parents.
895.052 Defamation by radio and television. 895.486 Civil immunity exemption; reports of insurance fraud.
895.055 Gaming contracts void. 895.487 Civil liability exemption; employment references.
895.056 Recovery of money wagered. 895.488 Civil liability exemption; owner or person in lawful possession of the
895.057 Action against judicial dicer for loss caused by misconduct. premises.
895.06 Recovery of divisible personalty 895.497 Civil liability exemption: furnishing safety services relating to child safety
895.065 Radioactive waste engancies. restraintsystems.
895.07 Claims against contractors and suppliers. 895.506 Civil liability exemption; weight gain and obesity claims.
895.09 Scrap metal or plastic bulk merchandise container theft; civil liability 895.51 Civil liability exemption: food or emgency household products; dena
895.10 Tort actions in residential real estate transactions. tion, sale, or distribution.
895.14 Tenders of money and property 895.512 Civil liability exemption; access to toilet facility
895.28 Remedies not mged. 895.515 Civil liability exemption; equipment or technology donation.
895.33 Limitation of suretys liability. 895.517 Civil liability exemption: solid waste donation or sale.
895.34 Renewal of sureties upon becoming iffisignt and efiects thereof. 895.52 Recreational activities; limitation of property owners’ liability
895.345 Justification of individual sureties. 895.523 Recreationahctivitiesin a school building or on school grounds; limita
895.346 Bail, deposit in lieu of bond. tion of liability.
895.35 Expenses in actions against municipal and ottferen$. 895.525 Participation in recreational activities; restrictions on civil liability
895.36 Process against corporation or limited liability comparfice. assumptiorof risk.
895.37 Abrogation of defenses in employee personal injury actions. 895.526 Participation ina snow sport; restrictions on civil liabiljtgssumption of
895.375 Abrogation of defense that contract was champertous. risk.
895.42 Depositof undistributed money and property by personal representativ885.527 Sportshooting range activities; limitations on liabilayd restrictions on
andothers. operation.
895.43 Intentional killing by beneficiary of contract. 895.529 Civil liability limitation; duty of care owed to trespassers.
895.435 Intentional killing by beneficiary of certain death benefits. 895.53 Civil and criminal liability exemption; tests for intoxication.
895.441 Sexual exploitation by a therapist; action for 895.54 Liability exemption; notification of release.
895.442 Sexual exploitation by a member of the gleraction for 895.55 Liability exemption; oil dischae control.
895.443 Physicalinjury, emotional distress, loss or damagédesefl by members 895.555 Civil liability exemption; anhydrous ammonia.
of certain groups; action for 895.56 Liability exemption; handling of petroleum-contaminased under con
895.444 Injury caused by criminal gang activity; action.for tractwith the department of transportation.
895.445 Damage to certain machines; action for 895.57 Damages and immunity; unauthorized release of animals.
895.446 Property damage or loss caused by crime; action for 895.58 Liability exemption; use of special waste under public works contracts.
895.447 Certain agreements to limit or eliminate tort liability void. 895.59 Liability exemption; disclosure of rule violations.
895.448 Safety devices on farm equipment, ordinary negligence. 895.61 Asbestos successor corporation; limitation on liability
895.449 Action for loss caused by failure to pay for gasoline or diesel fuel. 895.62 Useof force inresponse to unlawful and forcible entry into a dwelling,
895.45 Service representatives for adult abusive conduct complainants. motorvehicle, or place of business; civil liability immunity
SUBCHAPTERI 3. Causes oéction for the recovery of the possession of real
estateand for the unlawful withholding of the possession of real
DAMAGES, RECOVER, AND MISCELLANEOUS estate.
PROVISIONS REGARDING ACTIONS IN COURS 4. Causes of action for assault and battery
5. Causes of action for false imprisonment.
895.01 What actions survive; actions not to abate. (1) 6. Causes of action for invasion of privacy
(am) In addition to thecauses of action that survive at common 7. Causes of action for a violation of%8.31 (2m)or other
law, all of the following also survive: damageto the person.
1. Causes of action to determine paternity 8. Causes of action for all damage done to the property rights
2. Causes of action for the recovery of personal property @rinterests of another
the unlawful withholding or conversion of personal property 9. Causes of action for goods taken and carried.away
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10. Causes of action for damages done to real or persomafted in this state that, if death had not ensued, would have
estate. entitledtheinjured party to maintain an action and recover-dam
11. Equitable actions to saside conveyances of real estatedgesand the wrongdoer dies prior to the time of the death of the

12. Equitable actions to compel a reconveyance of real esté‘ﬂ%ﬁd pg\_rsor)t,hthe dwr(t)r?gioer sr;ﬁ}l b?. liable for tda31ages ngt
13. Equitable actions to quiet the title to real estate. withstandingettner death. Any gt action against a decease

) . . wrongdoerunder this section shall be enforced by bringing an
14. Equitable actions for specific performance of contractgtionagainst the deceased wrongdsgrersonal representative.
relatingto real estate. History: 1993 a. 4862001 a. 102
(bm) Causes of action for wrongful death shall survive the
deathof the wrongdoer whether or not the death of the wrongd&$5.035 Parental liability for acts of minor child. Q) @

occurredbefore or after the death of the injured person. In this section, “custody” means either legal custody of a child
(2) An action does not abate by the occurrence of any eveniifdera court order under 867.2250r 767.41, custody of a child
the cause of action survives or continues. undera stipulation under §.67.340r actual physical custodyf
History: Sup. CtOrder 67 Wis. 2d 585, 760 (1975), 771977 c. 1761987 a.  a child. “Custody” does not include legal custpdg defined
399 1993 a. 4811999 a. 852007 a. 101 unders.48.02 (12) by an agency or a person other than a child’

Punitivedamages incident to damages for the pain arfiersg of a decedent may R i
be awarded to the estate.aifgen vFord Motor Co97 Wis. 2d 260294 N.W2d 437 blrt(t;))orl azoi)tlve. p.arentr.f h e todv of hild f
(1980). n determining wnich paremas custody or a child Tor pur
f/;l pftgni%a\cl\t}onzrgagomztﬁermgdhtl ;illge}i:r;stA a degggéed putative Ratemity  posesof this section, the court shall consider which parent had
R S 0 i (Ct. App. ). sponsibilityfor caring forand supervising the child at the time

A claim forloss of enjoyment of life caused by professional negligence of men{ﬁ .
the act that caused the injurigamage or loss occurred.

healthprofessionals survived the death of the alleged victim. Sawyéidelfort,
227Wis. 2d 124595 N.W2d 423(1999),97-1969 : . Sy
A survival claim accrues when, with reasonable diligence, the decedent should(z)_ (a) The parent or parentﬁth CUStOdy of a minor C.h”d’ n
havediscovered the claim, but no later than the date of death. Estate of Mdaill v any circumstances Whel’e he, she, or they may not be liable under
rlchg 231tV\15- 2d 54?1%)5 NhWZd 645(Ct£ Arl)p,- 19?9)99—0J87th 4 bost—death Ithe common laware liablefor damages to propertfor the cost
arentof minor children have separate claims for pre—death and post-deat it i i i
of society and companionship, and damages are not cagphd wrongful-death 8$Srepamng or replacmg property or removing the markmg’ draw

limit. Hegarty vBeauchaine2006 W1 App 248297 Wis. 2d 70727 N.W2d 857  ing, writing, or etching from property regarding a violatiamder

045:%52 b)) ] b. (1) (bm)] and s. 895.04 (2 l death 5.943.017 for the value of unrecovered stolen propestyfor per
naersup. 0) |NOW suD. m)| and s. B , awrongru eath clai ini i i ici

doesnot survive the death of the claimant. Lornso8isidiqui,2007 W1 92302 Ws. gr,'bnarl]l-rl]éury attributable to a willful, malicious, or wanton act of

2d 519 735 N.W2d 55 05-2315 thechild.

Actionsunder ss. 551.41 and 551.59 survive the defathe wrongdoerContinen (b) 1. The parent or parents with custody of their minor child
tal Assurance Co..\American Bankshares Co83 F Supp. 17§1980). arejointly and severally liable with the child for the damages
imposedunder s943.51for their childs violation of s943.50

895.02 Measure of damages against personal repre - T . -
sentative. When any action described in895.01 (1)shallbe 2. If a parent is jointly and severally liable under this para
prosecutedo judgment against theersonal representative, thedraphand has physicgllacement of the child, the pareviiabil- =
plaintiff shall be entitled to recover only for the value ofgbeds ity is limited to that percentage representing the time that the child
taken,including any unjust enrichment of the defendant, ottfer actuallyspends with that parent.
damagesactually sustained, without any vindictive or exemplary 3. Notwithstanding sul{l1), a parent does not have custody
damagesor damages for alleged outrage to the feelings of tié&a child for purposes of this paragrapat the time of the viola
injured party tion the child has been freed from the care, custadg control
History: Sup. Ct. Order67 Wis. 2d 585, 784 (1975)977 c. 1762001 a. 102  Of the parent through marriage or emancipation or if at thedfme
the violation the parentloes not reasonably have the ability to
895.03 Recovery for death by wrongful act. ~ Whenever exercisesupervision and control of the child because the child is
the death of a person shall be caused by a wrongful act, negleaiis¢ontrollableor because another person hsrfered with that
defaultand the act, neglect or default_ls_ SaShNOU|d,_If death had parent'sexercise of supervision and control.
not ensued, have entitled the party injured to maintain an action 2g) The parent or parents with custod§ a minor child are
andrecover damages in respect thereof, then and in every SH'% le for the cost of the repair or replacement of, or the removal
casethe person who would have been liable, if death had ngline etching, marking, drawing or writing from, property dam
ensuedshall be liable to an action for damages notwithstandingo 45 the result of a violatioaf an ordinance that prohibits
the death of the persanjured, provided, that such action shall b intentionaletching or marking, drawing or writing with paint, ink

broughtfor a death caused in this state. : .
A complaintalleging that the defendant shot the plairgihusband and that the or othersubstance on the phySICaI property of another without the

shootingwas wrongful was sfi€ient tostate a cause of action. KellyMohrhusen, Other'sconsent.
50 Wis. 2d 337184 N.W2d 149(1971). (2m) (a) If a juvenile ora parent with custody of a juvenile

It is suficient if the death was caused by a wrongful act, neglect, or default in this; e
state. It is not necessary that the death occur in the state. The statute includes ?@L}% to pay restitution under €38.245 938.32 938.34 (5)

dealingwith breach of warranty arising out of contract. Schnabbvd MotorCo.  938.343(4), 938.3450r 938.45 (1r) (a)as ordered by a court
54 Wis. 2d 345195 N.W2d 602 198 N.w2d 161(1972). assignedo exercise jurisdiction under cl&8 and938, a court of

A decedent must have had an actionable claim for damages at the time @rdeath; i inriedint i i
awrongful death cause of action to exist. If the statute of limitations would ha iminal JurISdICtlon ora mun|C|paI court or as agreed toin a

barred the decedent from bringing a medical malpractice action, had the dece rredprosecution agreement if it appears likely that the
lived, a wrongful death action based on #ieged malpractice is also barred. Millerjuvenile or parent will nopay restitution as ordered or agreed to,

v. Luther 170 Wis. 2d 429489 N.W2d 651(Ct. App. 1992). P e - .
This section does not provide when a claim for damages due to wrongful de!":lf\’\e victim, thevictim’s insurey the representative of the public

accruespr when it must be brought, or when it will be lost. A derivative claim folnterestunder s938.090r the agencyas defined in £38.38 (1)

damageslue towrongful death is controlled by the specific statute of limitations foy rvising the juvenile m ition th r ian
medicalmalpractice, s. 893.55, rather than the geverahgful death statute of limi (@), supervising the juvenile may petition the court assigned to

tations,s. 893.54, and accrues on the same date as the medical negligence actiWCisejuriSd.iCtipn Under chs48 and 938 to order that the
whichit is based — the date of injuryot the date of death. EstateGsinrich vOHIC — amountof restitution unpaid by the juvenile or parent be entered
InsuranceCompany2009 W1 67 318 Ws. 2d 553769 N.W2d 481 07-0541 anddocketed as a judgment against the juveaild the parent
This section says nothing about who can bring a wrordgath claim, or who the . : . . L .
defendantsan be. The statute only permits the representativeledfensed to main  With custody of the juvenile and in favor of the victim or the vic
tainan action the deceased could have maintained had he or she lived. It nottim’s insurer or both. A petition under this paragraph may be filed
ventthe father of a fetus killed in a car accident from suing the insurer of thesfetus irati 1
mother. Tesar v Anderson2010 WI App 16, 329 Ws. 2d 240789 N.w2d 351 ‘after the explratlon_c_)f the deferred prosecution agreemem' COI’I_
09-1993 sentdecree, dispositional order or sentence under which the resti
tution is payable, but no later than one year after the expiration of
895.031 Recovery from estate of wrongdoer . If the thedeferred prosecution agreement, consent decree, dispositional

deathof a person is caused by a wrongful act or omission coarderor sentence or any extension of the consent decree, disposi
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tional order or sentence. jdgment rendered under this paraprogram,in ordering the juvenile or parent to perform community
graphdoes not bar the victim or the victsrihsureror both,from  servicework. The number of hours of community service work
commencing another action seeking compensation from the juxequiredmay notexceed the number determined by dividing the
nile or the parent, or both, if the amount of restitution orderetnountowed on the restitution, forfeiture or surdarby the
underthis paragraph is less thaine total amount of damagesminimumwage established under 94 for adults in nonagricul
claimedby the victim or the victing insurer ture,nontipped employment. The court shall ensha¢ the juve

(b) If a juvenile or a parent with custody of a juvenile fails tile or parent is provided with a written statement of the terms of
pay a forfeiture as ordered by a court assigned to exercise jurisdite community service order and that the community service order
tion underchs.48 and938, a court of criminal jurisdiction or a is monitored.
municipalcourt, if a juvenile or a parent with custanfya juvenile (3) An adjudication undes.938.1830r 938.34that the juve
fails to pay costs as ordered by the casgignedo exercise juris nile violated a civil law or ordinance, is delinquenti®in need
diction under chs48 and938 or a municipal court, if a juvenile of protection and services unde®38.13 (12)based on proof that
fails to pay a surchge asordered by a court assigned to exercisgie juvenile committedhe act, subject to its admissibility under
jurisdiction under chs48 and938 or a court of criminal jurisdic  s.904.1Q shall, in an action under su(h), stop a juvenile parent
tion or if it appears likely that the juvenit the parent will not or parents from denying that the juvenile committed the act that
pay the forfeiture or surchge as ordered, the representative of thesultedin the injury damage or loss.
public interest under ©38.09 the agencyas defined in ©38.38 (1) Exceptfor recovery under subda)or for retail theft under
(1) (a), supervising the juvenile or the law enforcement agengyg43 51 the maximum recovery under tisisctionfrom any par
that issued the citation to the juvenile may petition the COUghtor parents may not exceed $5,000 for damages resulting from
assignedo exercise jurisdiction under ch& and9381to order 4y oneact of a juvenile in addition to taxable costs and disburse

thatthe amount of the forfeiture, surcharor costs unpaid by the wéntsand reasonablattorney fees, as determined by the court.

juvenile or parent be entered and docketed as a judgment agajist or more juvenile the custody of the same parent or parents
the juvenile and the parent with custody of the juvenile and

. 2 " Ebmmit the same act the total recovery under this section may not
favor of the county or appropriateunicipality A petition under ayceed$s5,000, in addition to taxable costs and disbursements.
this paragrapfmay be filed after the expiration of the dispositionafhe maximum recovery frorany parent or parents for retail theft
orderor sentence under which the forfeiture, surgbar costs is by their minor child is established unde©¢3.51

payable but no later than one year after the expiration of the dis |(4a) (@) The maximum recovery under this section dy

positional order or sentence or any extension of the disposition : )
orderor sentence schoolboard or a governing boay a private school from any par

N ent or parents with custody of a minor child may meotceed
(bm) 1. Before issuing an order under.ajor (b), the court - ¢>4 50for damages resulting from any one act of the minor child
assignedo exercise jurisdiction under cl8 and938 shall give

. . . ; . in addition to taxable costs and disbursements and reasonable
the juvenile and the parent notice of the intent to issue the or

. ; orneyfees, as determined by the court, for damages caused to
andan opportunity to be heard regarding the ordée court shall o 5chool hoard or the governing body of a private school by any
give the juvenile and the parent an opportunity to present evide

asto the amounof the restitution, forfeiture or surclggr unpaid, BFthe following actions of the minor child:

but not as to the amount tife restitution, forfeiture or surchgr 1. An act or threat that endangers the propleglth or safety
originally ordered. The court shall also give the juvenile and ti9& Persons at the school or under the supervisioa school
parentan opportunity to present evidence as to the reason for gihority or that damages the property of a school board or the
failure to pay the restitution, forfeiture or suroperand the ability 90Verningbody of a privateschool and that results in a substantial
of the juvenile or the parent to pay the restitution, forfeitusuer  diSTuptionof a school day or a school activity

charge. In consideringhe ability of the juvenile or the parentto 2. An act resulting in a violation of 843.01 943.02943.03
paythe restitution, forfeiture or surclygr, the court may consider 943.05 943.060r 947.015

the assets, as well as the income, of the juvenile or the parent angb) In addition to other recoverable damages, damages under
may consider the future ability of the juvenile or parent to pay thgar.(a) may include the cost to the school board or the governing
restitution,forfeiture or surchgie within the time specified in s. body of a private school in loss of instructional time directly
893.40Q resultingfrom the action of the minor child under p@).

2. In proceedings under this subsection, the court assigned tqc) If 2 or more minor children in the custody of the same par
exercisejurisdiction under chs48 and 938 may take judicial entor parents are involved in the same action undel(@gathe
notice of any deferred prosecuticagreement, consent decreetotal recovery may not exceed $20,000, in addition to taxable
dispositionalorder sentence, extension of a consent decree, digsts,disbursements ameéasonable attorney fees, as determined
positionalorder or sentence or any other finding or order in thg the court.
recordsof the juvenile maintained by that court or the municipal (d) If an insurance policy does not explicitly provide coverage

court. , , . o for actions under pafa), the issuer of that policy is not liable for
3. In proceedings under thésibsection, the juvenile and thethe damages resulting from those actions.

parentmay retain counsel of their own choosing at their own (g Thjs section does not limthe amount of damages recover
expensebut a juvenile or a parent has no right ta@eresented apje by an action against a child or children except tray
by appointed counsel in a proceeding under this subsection. amountso recovered shall be reduced and apportioned by the
(c) The court assigned to exercise jurisdiction under 48s. amountreceived from the parent or parents under this section.
and938 may order thathe juvenile perform community service  (6) Any recovery of restitution under this section shall be
work for a public agency or nonprofit charitablgianization that reducedby the amount recovered as restitution for the same act
is designated by the court in lieu of makirggtitution or paying unders.938.245 938.32 938.34 (5)938.343 (4)or 938.45(1r)
the forfeiture or surchge. If the parent agrees to perform eoma).  Any recovery ofa forfeiture under this section shall be
munity service work in lieu of making restitution or paying th@educedby the amount recovered as a forfeiture for the sache
forfeiture or surchae, the court may order that the parent pe(inders.938.34 (8)938.343 (2)or938.45 (1r) (b) Any recovery
form communityservice work for a public agency or a nonprofibf 5 surchage under this section shall be reduced byatieunt
charitableorganization that is designateg the court. Commu  yecovered as a surcigarunder s938.34 (8d)

nity service work maye in lieu of restitution only if also agreed 7y 5 section does notfatt or limit any liability of a parent
to by the public agency or nonprofit charitablgamizationand unders. 167.10 (7)or 343.15 (2)

by the person to whom restitution is owed. The court may utiliz€ jiciory. 1085 a. 31; 1987 a. 271993 a. 711995 a. 2477, 262, 352 1997 a.
any available resources, including any community service wopk, 35, 205, 239, 252 1999 a. 932; 2003 a. 1382005 a. 44%. 265
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This section imposes absolute liability on parents once all elements have been(b) “Partial-birth abortion” has the meaning given i840.16
established.Accordingly the defense of contributory negligence is unavailable t?l) (b)
parents. First Bank Southeast Bentkowski, 138 Ws. 2d 283405N.W.2d 764(Ct. . . . .
App. 1987). ) S (2) (a) Except as provided in pép), any of the following per
_An "act’ under sub. (4) is a complete course of conduct. What distinguisheggnshas a claim fomppropriate relief against a person who- per
singleact from multiple acts is whether: 1) afftiént period of time separates thef m rtial-birth abortion:
conduct;2) the conduct occurred at separate locations; and 3) tleedésiinct difer- orms a partia aportion:
encein the nature of the conduct. In cases of improper sexual contact, theg¢ay 1. If the person on whom a partial-birth abortion was per

not make an individual damage determination for each act. N.E.$trigel,208 ; ;
Wis. 2d 1, 559 N.W2d 256(1997),05-0755 formedwas a mingrthe parent of the minor

Unders. 938.34 (5) (a) assessing the damages to the victim is the first step in the 2. The father of the child aborted by the partial—birth abortion.
court'sdetermination of restitution and determining the amount the juvenile is capa - . .
ble of paying is the second. Whichever amount is lower is the maximum amount that(0) A person specified in pde) 1.or2. does not have a claim
the court may order as restitution. Under sub. (2m) (a) courts are without authotigderpar (a) if any of the following apply:
to order that the “total damage” figure be converted to a civil judgment. Sub. (2m)

(a) allows only for the conversion of restitutioBtate v Anthony D.2006 WI App 1. The person consented to performance of the partial-birth
218 296 Wis. 2d 771723 N.W 2d 77505-2644 abortion.
The constitutional validity of parental liability statute®©’Connor 55 MLR 584. 2. The pregnancy of the woman on whom the partial—birth

NOTE: See also the notes to s. 343.15, for patal responsibility for minor

drivers. abortionwas performed was thresult of a sexual assault in viela

tion of 5.940.225 944.06 948.02 948.025 948.06 948.085 or

895.037 Abortions on or for a minor without parental ~ 948.09that was committed by the person.
consent or judicial waiver. (1) DerINITIONS. In this section: (3) The relief available under su2) shall include all of the

(a) “Abortion” has the meaning given in48.375 (2) (a) following:

¢) “Emancipated minorhas the meaning given in48.375 (a) If the abortionwas performed in violation of €40.16
(2)(((2) P g9 damagesrising out of the performance of the partial-batior

(2) PenaLTIES. (a) Any person who, in violation of48.375 tion, including damages for personal injury and emotional and

(4), intentionally performs or induces an abortion on or for a minBP ychologicaldistress. . .
whomthe person knows or has reason to know is not an emanci () Exemplary damages equal to 3 times the cost of the partial—

patedminor may be required to forfeit not more than $10,000.Pirth abortion.

(b) Any person who intentionally violates48.375 (7) (epr (4) Subsection(2) applies even if the mother of the child
809.105(12) may be required to forfeit not more than $10,000aborted by the partial-birth abortion consented to the perfor

(3) CiviL REMEDIES. (@) A person who intentionally violatesmﬁgg?f }2;23?1'?2';(?5”;'12??0”'0n'

5.48.375 (4)s liable to the minor on or for whom the abortion was  Nebraska statute that provided that no partial birth abortion can be performed
performedor induced and to the mirisrparent, guardian and unlessitis necessary to save the life of the mother whosis §adangered by a physi
legal custodian for damages arising out of the performanceE@lr?'gggdﬁrsphséigﬂ;"rfsga0; 3'}&2!%%‘&,”0? is unconstitutional. Stenlgey. Cart

H 5 R H . art, . . . .

inducemenof the abortion 'ndUdmg' but not limited mmages Thefederal Partial-BirthAbortion Ban Act of 2003 is distinguishable fr@tern-

for personal injury and emotional and psychological distress. bergand is constitutional. GonzalesGarhart550 U.S. 124127 S. Ct. 1610167
(b) If a person who has beawarded damages under.faj - Er?fo?geﬁgn%ofosnézlo 16 is enjoined undearhart. Hope clinic vRyan,249F.3d

provesby clear and convincing evidence that thglation of s.  603(2001). T ' T

48.375(4) was willful, wanton or reckless, that person shall also

be entitled to punitive damages. 895.04 Plaintiff in wrongful death action. (1) An action
(c) A conviction under sul§2) (a)is not a condition precedentfor wrongful death may be brought the personal representative

to bringing an action, obtaining a judgmentotiecting that judg ©Of the deceased person or by therson to whom the amount

mentunder this subsection. recoveredoelongs. N .

(d) A person who recovers damages under(phor (b) may (2) If the deceased leaves surviving a spouse or domestic part
alsorecoverreasonable attorney fees incurred in connection wifigr under chz70and minor children under 18 years of age with
the action, notwithstanding £14.04 (1) whosesupport theleceased was legally cbed, the court before

. . : omthe action is pending, or if no actiongending, any court
tior(le) A contract is not a defense to an action under this SUbSglf?record, in recognition of the duty and responsibility of a parent
; L N ) to support minor children, shall determitiee amount, if anyto
(f) Nothing in this subsection limits the common law rights Q?e set aside for the protection of such children aftersidering
parentsguardians, legal custodians and minors. the age of such children, the amount involved, the capacity and
(4) CoNrIDENTIALITY. The identity of a minor who is the sub integrity of the surviving spouse or surviving domestic partner
ject of an action under this section and the identity of the rsinoandany other facts or information it may have or receive saict
parents,guardian a}nd legadustodian shall be kept COﬂfidentia|amountmay be impressed by creation of an appropriateitien
and may not be disclosed, except to the court, the parties, thjior of such childreror otherwise protected as circumstances
counsel witnesses and other persons approved by the court. MNhywarrant, busuch amount shall not be in excess of 50% of the
papersfiled in and all records of a court relating to an action undggtamount received after deduction of casteollection. If there
this section shall identify theninor as “Jane Doe” and shall iden areng such surviving minor children, the amount recovered shall
tify her parents, guardian and legal custodian by initials oRlly ' ejong and be paid to the spouse or domestic partner of the
hearingsrelating to an action under this section shall be held §y easedijf no spouse or domestic partner survives, to the
chamberainless the minor demands a hearing in open court a@ieased’ﬁneal heirs as determined by8&52.0% if no lineal
her parents, guardian or legal custodian do not object. If a publigirssyrvive, to the deceassdrothers and sisters. If any such
hearingis not held, only the parties, their counsel, witnesses o4y dies before judgment in the action, the relative next in
other persons requestb the court, or requested by a party anE]Erdershall be entitled to recover for the wrongful deairsurviv
History: 1991 a. 263 ing nonresident alien spouse or a nonresident alien dorpestic
Theessential holding dRoe v\Wadeallowing abortion is upheldyut various state ner unde_r Ch77Q and minor Chllern shall be entlpledttueben_e
restrictions on abortion are permissible. Planned Parenth@abey505 U.S. 833 fits of this section. In cases subjéats.102.29this subsection
120L. Ed. 2d 6741992). shallapply only to thesurviving spouse’ or surviving domestic
) ) ) o ) partner’sinterest in the amount recovered. If the amount allocated
895.038 Partial-birth abortions; liability . (1) Inthis see to any childunder this subsection is less than $10,0080%.10
tion: may be applied. Every settlement in wrongful death cases in
(a) “Child” has the meaning given in$40.16 (1) (a) which the deceased leaves minor children undeyel8s of age

approvedby the court, may be present.
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shall be void unless approved by a courr@ford authorized to  The damage limitation under sub. (4) is inapplicable to medical malpractice
acthereunder actionsin which death resulted. Sub. (2) does not prevent a minor from bringing an

. actionfor a loss of companionship when malpractieases a paresteath, includ
(3) If separate actions are brought for the samengful ingwhen the decedent is survived by a spouse. JeliSik Paul Fire & Casualty Ins.

death‘they shall be consolidated on motion of any patmless C(Zﬁﬁgu\gvﬁb%?yloileng.r\évridv;fé(tﬁggr%med insured under an uninsured motorist
suchconsolidation is so fdcted that single judgment may be insurancepolicy paying benefits for the wrongful death of the parents’ child, this sec
enteredprotecting all defendants and so thatisfaction of such tion requires paymerf the proceeds to both parents. Brufla@sudential Property
judgment shall extinguish all liability for the wrongful death, n& Casualty Insurance C@000 Wi App 69233 Ws. 2d 523608 N.w2d 371
actionshall .be permltted to proceed except that of the perso etroactiveincreases in the statutory damage limits were unconstitutional. Nei
representative. man v American National Property & Casualty G00 WI 83 236 Wis. 2d 41,

(4) Judgmenfor damages for pecuniary injury from Wrongfu|613 N.W.2d 160 99-2554 See also Schultz Watwick,2002 WI 125257 Ws. 2d
; . 653 N.W2d 266 00-0361
deathmay be awar_d_ed to any person entitled to br'ng a WrongiUirhe ryle that one who claims subrogation rights, whether under the aegis of either
deathaction. Additional damages not to exceed $500,000 pefalor conventional subrogation, is barred from any recovery utilesasured is
occurrencen the case of a deceased mimoi$350,000 pevccur ~ Madewhole is applicable in wrongfuleath actions. wéngful death plaintfs are

. . entitledto be made whole for thdwsses, but not more than wholeo tlie extent that
rencein the case of a deceased adult, for loss of societg@nd wrongful death plaintifs receive a portion of damages for expenses they have not

panionshipmay be awarded to tlspouse, children or parents oOfincurredafter having been made whole, they have been unjustly enriched. .Petta v
the deceased, or to the siblingkthe deceased, if the siblings weréBC Insurance Ca2005 W1 18278 Ws. 2d 251692 N.W2d 639 03-0610

. t the ti f the death Sub.(4) does not: 1) nullify the state constitutional right to have a jury assess dam
minorsat the tme o € aeatn. agesunder Art. |, s 5; 2) violate separation of powers principldsiinying the bound

(5) If the personal representatilaeings the action, the per ariesbetweerjudicial and legislative branches; 3) violate constitutional equal protec

i ipfy guarantees; and 4) does not violate substantive due process. Meaiir2004
sonalrepresentative may also recover the reasonable cost 6f Mgl ,0°57, e 24 25 682 N.w2d 866 00-0072 Partially overruled on other

cal expensesfuneral expenses, including the reasonable cost §§unds. Bartholomew wWisconsin Patients Compensatioand,2006 W1 91293
acemetery lot, grave marker and care of the lot. If a relative brings. 2d 38 717 N.w2d 26 04-2592 . '

the action, the relative may recover such medical expens iﬂ?gg’cggj"gg ?2”322%”;??;?&7,?395;,?5 ?ﬁifﬂfaécvﬁ'rﬂ?é?e'¥eth§e§$£"
funeral expenses, including the cost (.)f a cemetery lot, grag)éociety and co,?npanionsﬁip are goverr1géd by theJca);/) set forth ir’:the medical mal
markerand care of the lot, on behalf of himself or herself or of apyacticestatutes, s. 893.55, and not the wrongful death statute, this section. Bartholo
personwho has paid or assumed liability for such expenses. mewv. Wisconsin Patients Compensation Fu@y6 Wi 91 293 Wis. 2d 38717

.2d 216 04-2592
(6) Wherethe wrongful death of a person creates a Cause'\b arentof minor children have separate claims for pre—death and post-death loss

actionin favor of the decedestestate and also a cause of actiogt society and companionship, and damages are not capjtee wrongful-death
in favor of a spouse, domestic partner under7at, or relatives limit. Hegarty vBeauchaine2006 WI App 248297 Ws. 2d 70727 N.W2d 857

asprowded m. this secthn, sudp)ouse, domestic partper rela Under s. 895.01 (1) (o) and sub. (2), a wrongful death diaiesnot survive the
tives may waive and satisfy the estaigause of action in CONREC deathof the claimant. ' In a non-medical malpractice wrongful death case, suiier

tion with or as part of a settlement and disgleanf the cause of (2),a new cause of action is availabletie next claimant in the statutory hierarchy
; ; ; In a medical malpractice wrongful death case, eligible claimants under s. 6a&007
actionof the spouse, domeStl_C pa_lrl;nmr relatives. . not subject to a statutory hierarchy like claimants under sub. (2). Howezenedi
(7) Damagesfound by a juryin excess of the maximum cal malpractice wrongful death case, adult children of the deceased are not listed as
amountspecifiedin sub.(4) shall be reduced by the court to sucl§ligible claimantsand are therefore not eligible because of the exclusivity of s.
maximum. The aggregate of the damages covered by whs.gig'ggg’ﬁ&%’ggtgg_%fg inski. Lornson v Siddiqui,2007 W1 92 302 Ws. 2d
and(5) shall be diminished under&95.045if the deceased or per  Becausehe legislature modified “children” with “minor” ia diferent subsection
sonentitled to recover is found negligent. of this section of the statute, the only reasonable interpretation of the legislature’
History: 1971 c. 59Sup. Ct. Ordei67 Ws. 2d 585, 784 (1975):975 c. 94.91  unmodifieduse of the word “children” in sub. (4) is that the term includes both adult
(3); 1975 c. 166199, 287, 421, 422 1979 c. 1661983’a. 3151985 a. 1301989a. andminor children. Pierce.\AmericanFamily Mutual Insurance Compar8007
307, 1991 a. 3081997 a. 89290, 2000 a. 28276 WI App 152 303 Ws. 2d 726736 N.W2d 24706-1773
Statutoryincreases in damage limitations recoverable in wrongful death acti This section does not provide for the recovery of loberitance by a party on

- : P h halfof a class of heirs. Despite the uséhefplural “lineal heirs,” the statute clearly
%%E?ggﬁ%gwge%n@;gs]_tg?\ﬁ“ﬁzragggg?fgﬁ?t mere remedial changes. Bradl ontemplateshat each relative will, in turn, have the right to bring an action for

o . . . . wrongfuldeath. The use of the plural “heirs” encompasses exactly the situation when
A parent may maintain an action for loss of aid, comfort, so@aty companion

: L ? h 0> A 71 _two or more heirs in the same tier of succession in the statutory hierarchy bring a
shipof an injured minor child on the condition that the parents’ cause of action-is C9fftongful death action togetheiEstate of Lamers.\American Hardware Mutual

binedwith that of the child for the chils'personal injuriesShockley vPrier66 Ws. | \iranceCo. 2008 WI App 165314 Ws. 2d 731761 N.W2d 38 07-2793
2d 394 225, N.W2d 495(1975). ) . A surviving spouse cannot disclaim a wrongful death claim under s. 854.13 so as
In an action for wrongful death by 2 children of the deceased, the fiaifatiire 1o pass ownership dhat claim to the deceassdineal heirs. Bowen.\American
to join 3 other siblings who would otherwise have been indispensable parties wa: ily Insurance Compang012 WIApp 29 340 Ws. 2d 232811 N.W.2d 887
fatalto the courts subject matter jurisdiction becausfdaivits submitted to the trial 110185 '
courtindicated that the 3 siblings wenaavailable. Kochel.\Hartford Accident & Sub.(4) does not expand thass of claimants who may recover loss of society
Indemnity Co.66 Ws. 2d 405225 N.W2d 604(1975). . and companionship damages beyond those who may recover for wrongful death
A judgment under sub. (2) means a final, not interlocufadgment. Collinsv  undersubs. (1) and (2). Sub. (#its the availability of loss of society and compan
Gee,82 Ws. 2d 376263 N.W2d 158(1978). ionship damages to certain persons within the class of claimants entitled to bring
Thetrial court in a wrongful death action should inform the jury of statdtmia-  wrongful death actionsBowen v American Family Insurance Compag912 Wi
tionson recoveryif any. Peot vFerraro83 Ws. 2d 727266 N.W2d 586(1978).  App 29 340 Wis. 2d 232811 N.W.2d 887 11-0185
A posthumous illegitimate child may not maintain an action for the wrongful deathThere may not be separate recoverytfothan estate and its beneficiaries. Bell
of the putative fatherRobinson vKolstad,84 Ws. 2d 579267 N.W2d 886(1978).  v. City of Milwaukee,746 F2d 1205(1984).

This section does not require that proceeds be equally divided bepaesnts. Expandingand limiting damages for pecuniary injury due to wrongful death.
Keithley v. Keithley, 95 Wis. 2d 136289 N.W2d 368(Ct. App. 1980). Schoonel972 WBB No. 4.

Punitive damages are not recoverable incident to damages for wrongful deathCauseof actionby parents sustained for loss of society and companionship of child
Wangenv. Ford Motor Co97 Ws. 2d 260294 N.W2d 437(1980). tortiouslyinjured. 1976 WLR 641.

This section does not permit an estate to rec@reits own behalf, damages for
the decedeng$ pecuniary loss. ®iss v Regent Properties, Ltt18 Ws. 2d 225346

N.W.2d 766(1984). 895.043 Punitive damages. (1) DeriNniTIONS. In this see
Recoveryunder sub. (7) ibarred by s. 895.045 if a decedsmegligence was tlon:
greaterthan any individual tortfeas@. Delvaux vVanden Langenbgr130 Ws. (a) “Defendant” means the party against whom punitive-dam

2d 464, 387 N.w2d 751(1986).
A spouses claim under sub. (4) for loss of society and companionship is additio@€Sare sought.
to a common law claim for loss of consortiyprior to the death of the deceased. (b) “Double damages" means those court awards made under

Kottkav. PPG Industries, Ind.30 Wis. 2d 499388 N.W2d 160(1986). L - .
A person who “feloniously and intentionally” kills has her spouse is not a surviv astatute providing for twice, 2 times or double the amount of dam

ing spouse for purposes of sub. (2) and is treated as havidgceased the decedent.agessufiered by the injured party

Stienbarthv. Johannesl44 Ws. 2d 159423 N.W2d 540(1988). « s ey . i
“Pecuniaryinjury” under sub. (4) includes the loss of any benefit, including soci%i (c) “Plaintiff” means the party seeking to recover punitive

securitydisability benefits, that a plaintivould have received from the decedent.d@mMmages.

This section is inapplicable in medical malpractice actions. There is no caus FRE :
actionin an adult child for the lossf society and companionship of a parent. Dzia“‘a’lcgtatl'lte providing for 3 times or treble the amount of damages

doszv. Zirneski, 177 Ws. 2d 59501 N.W2d 828(Ct. App. 1993). sufferedby the injured party
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i i Thedue process clause does not permit a jury to base an award of punitive damages
(2) Scope. This section does not apply #ovards of double part pore its desire to punish the gefendarjwtrf)(/)r harming persons ﬁo are not befgre
upon i i uni i wi
damage@r treble damages’ ortioe award of exemplary damage#ﬂecourt. Howeverevidence of actual harm to nonparties can hefioov that the
underss.46.90 (9) (ajand(b), 51.30 (9)51.61 (7) 55.043 (9M) conductthat harmed the plaintiflso posed a substantial risk to the general public,
(a) and (b), 103.96 (2) 134.93 (5) 146.84 (1) (b)and (bm), andso was particularly reprehensible. Theprocess clause requires state courts
to provide assurance that juries are seeking simply to determine reprehensibility and

153.76252.14 (4)252.15 (8) (a)610.70 (7) (b)943.245 (2)and not also to punish for harm caused to strangers. Philip Morris UBAliams, 784
(3) and943.51 (2)and(3). U.S.631 127 S. Ct. 1057166 L. Ed. 2d 94@2007).

it ; i The availability of punitive damages depends on the charattdre particular
) STANDARD OFCO.NDUCT' T.he plaintif may receive punitive conductcommitted rather than on thieeory of liability propounded by the plairitif
damagesf evidence is submitted showing that tefendant Therecovery of punitive damages requiteat something must be shown over and

actedmaliciously toward the plainfifor in an intentional disre ?bg\gﬂgﬁ mere ﬁreéllohffdélty for V,;hiCh égmp?nsaglfy daf?jage_s can Ibg gigesrh Uni
. H e atholic Schools of beaver Dam ucation Associatidsniwersal Car er
gardof the rights of the plainfif vicesCorp.34 F Supp. 2d 714(1999).

(4) PrROCEDURE. If the p|aintif establishes a prima facie case The Future of Punitive Damages. SPECIAL ISSUE: 1998 WLR No. 1.
for the allowance of punitive damages:

(&) The plaintif may introduce evidence of theealth of a
defendantand

(b) The judge shall submit tihe jury a special verdict as to
punitive damages oif the case i¢ried to the court, the judge shall
issuea special verdict as to punitive damages.

895.044 Damages for maintaining certain claims and
counterclaims. (1) A party or a partys attorney may be liable

for costs and fees under this section for commencing, using, or
continuingan action, special proceeding, counterclaim, defense,
crosscomplaint, or appeal to which any of the following applies:

(5) APPLICATION OF JOINT AND SEVERAL LIABILITY. The ruleof () The action, special proceeding, counterclaim, de_fense_,
: crosscomplaint, or appeal was commenced, used, or continued in

joint and several liability does not apply to punitive damages. j,, jtajth, solely for purposes of harassing or maliciously injuring
(6) LIMITATION ON DAMAGES. Punitive damages received byanother.

the plaintiff may notexceed twice the amount of any compensa (b) The ,

. : party or the party’attorney knewor should have
tory damagl_ehs. rec%vereq by dthe plainaf $]200,000|,6ﬁwh_|chk_ever known, that the action, speciptoceeding, counterclaim, defense,
is greater This subsection does not apply to a pléistfeking .osscomplaint, or appeal was without any reasonable basis in

punitive damages from a defendant whose actions unde(?b)ub.|aw or equity and could not be supported by a good Zajthment
includedthe operation of a vehicl@cluding a motor vehicle as for an egtetrilsion, modification, o??eversalyof gxisting. law

definedunder s340.01 (35)a snowmobile as defined under (2) Upon either party motion made at any time during the

340'01(5-861) an all—ter_rain vehic_le as defined unde640.01 proceedingor upon judgment, i court finds, upon clear and eon
(29), a utility terrain vehicle as defined unde23.33 (1) (ng)and . vincing evidence, that suti) (’a)or b) applie’s 0 an action or spe

aboat as defined under30.50 (2) while under the influence of *. di d tinued b |aifif
anintoxicant to a degree that rendered the defendant incapabf'@*f’r.oceg ;n@ommence or con ":U.et yapla gcound
safeoperation of the vehicle. In this subsection, “intoxicant” ha§'¢/a!Mm. Jefeénse, or Cross complaint commenced, used, or
the meaning given in £0.50 (4e) continuedby a defendant, the court:

History: 1995 a. 171997 a. 711999 a. 792005 a. 15%.71; Stats. 2005s. (&) May, if the party served with the motion withdraws, or
895.043;2005 a. 38%.216, 2009 a. 2742011 a. 2 208 s. 35.17 correction in (6). appropnatelycorrects, the action, spec|a| proceed|ngunte|r
NOTE: The first 3 cases noted below werdecided prior to the adoption of  ¢|aim defense. or cross complaint within 21 days after service of
.895.85 . 895.043]. ' e . -
S [now s ] themotion, or within such other period as the court may prescribe,

Punitive damages may be awarded in prodiietsility cases. Judicial controls . :
overpunitive damage awards are establishednyén vFordMotor Co.97 Wis. 2d ~ awardto the party making the motion, as damages, the actual costs

260, 294 N.w2d 437(1980). incurredby the party as a result of the action, special proceeding,

_ Guidelinesfor submission of punitive damages issues to the jury in a produgigunterclaim,defense, or cross complaint, including the actual

e e e mgy - 2iter v Cessna Alrcraft Cal21 Ws. 2d 221,358 reasonableattomey fees the party incurred, including fees
In awarding punitive damages, the factors to be considered are: 1) the grievoustit@dliredin any dispute over the application of this section. In

of the wrongdoeés acts; 2) the degree of malicious intent; 3) the potential damage tggterminingwhether to award, and the appropriate amaint

might have been caused by the acts; and 4) the defemddlity to pay An award ; ; ;

is excessive if it inflicts a punishment or burden that is disproportionate to the-wro _magesynder thIS paragraph, the (_:OUI’t shall take into consider

doing. That a judge provided a means for the defenearoid paying the punitive ationthetimely withdrawal or correction made by the party served

damagesawarded did not rendéne award invalid. Gianoli.\Pfleiderey209 Ws.  wijth the motion.

2d 509 563 N.W2d 562(Ct. App. 1997)95-2867 . . . .
Nominal damages may support a punitive damage award in an action for inten (b) Shall, if a withdrawal or corre_ctlon unde_r pax) is not

tional trespass. A grossly excessjpuenishment violates due process. Whether-puntimely made, award to the party making the motion, as damages,

tive damages violate due process depends on: 1) the reprehensilifigyconduct; the actual costs incurred by the party as a result of the action. spe
2) the disparity between the harmfsuéd andhe punitive damages awarded; and Y party : SP

3) thedifference between the award and other civil or criminal penalties authoriz_@lfiI proceeding,counterdaim, defense, or cross complaint,
orimposed. Jacque $teenbay Homes209 Wss. 2d 605563 N.W2d 154(1997), including the actual reasonable attorney fees the party incurred,
95-1028 i i i i i i i i

A circuit court entering default judgment on a punitive damages claim must mlj%pé:h{!dmg fees incurred in any dispute over the application of this
inquiry beyond the complaint to determine the merits of the claim and the amour®fCLION.

beawarded. Apex Electronics CorpGee217 Ws. 2d 378571 N.W2d 23(1998), (3) If a party makes a motion under S(,Q)), a copy of that

97-0353 X . . .
Therequirement under sub. (3) that the defendant actrfiimtentional disregard motionand a notice of the date of the hea”ng on that metiati

of the rights of the plainfif necessitates that thitefendant act with a purpose to disre be served on any party who is not represented by counsel only by

gardthe plaintif’s rights or be aware that his or her conduct is substantially cert i i i i
to result in the plaintffs rights being disregarded. The act or course of conduct m%}}gg)nqgﬁerwce or by Sendmg the motion to the party by FegIs

be deliberate and must actually disregard the rights of the pfaintither it bea
right to safetyhealth or life, a property right, or some other right. There is no require (4) If an award under this secti@afirmed upon appeal, the

ment of intent to injureor cause harm. &ther v Mitsubishi Heavy Industries :
America, Inc. 2005 W1 26 279 Ws. 2d 6 694 N.W2d 320 01-0724 appellatecourt shall, upon completiaof the appeal, remand the

A defendant conduct giving rise to punitive damages need not be diredteel at actionto the trial court to award damagestampensate the suc

specificplaintiff seeking punitive damages in order to recover under the statige. V‘tessfulparty for the actual reasonable attorney fees the party
cherv. Mitsubishi Heavy Industries America, 12005 WI 26279 Ws. 2d § 694 . din th |
N.W.2d 320 01-0724 Incurredin the appeal.

Sub.(3) requires evidence of either malicious conduct or intentional disregard of (5) If the appellate court finds that sib) (a)or (b) applies
therights of the plaintff not both. Henrikson.\Strapon2008 WI App145 314 Ws.

2d 225 758 N.W2d 205 07-2621 to an appeal, the appellate court shall, upon completion of the
Sub.(3) sets the bar for the kind of evidence required to support a punitive damag@Peal,remand the action to the trial court to award damages to

awafgagdl does not e?}Paﬁd th_‘i_ \f;ategofwasesbwheae ptlr?'t'f\'etdangages may tb@ompensatehe successful party for all the actual reasonable attor

awarded.In cases In which punitr mages are barred In the Tirst instance, the stal H H H H

dard for conduct under sub. (3) doetcome into play Groshek vTrewin,2010 WI ?]nyfees the, pa(ty_lncur(ed 'n. the appeal. An appeal IS SUbIECt to

51,325 Ws. 2d 250784 N.W2d 163 08-0787 this subsection in its entirety if any element necessary to succeed
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onthe appeal is supported solely by aguanent that is described of the total responsibility for the damages to the injured party is
undersub.(1) (a)or (b). limited to that product defendastpercentagef responsibility for

(6) Thecosts and fees awarded under s(®f.(4), and(5) thedamages to the injured party
may be assessed fully against fiety bringing the action, special (e) If the injured partys not barred from recovery under par
proceedingcross complaint, defense, counterclaim, or appeal @), the fact that the injured parsytausal responsibility for the
the attorney representirige party or both, jointly and severally injury is greater than an individual product defendamtSponsi
or may be assessed so that the party and the attorney each gty for the damages to the injured party does not bar the injured
portion of the costs and fees. party from recovering from that individual product defendant.

(7) This sectiondoes not apply to criminal actions or civilfor ~ (f) Thissubsection does not apply to actions based on-negli
feitureactions. Subsectiq®) does not apply to appeals under genceor a breach of warranty
809.107809.3Q 0r974.050r to appeals of criminal or civibrfei- History: 1971 c. 471993 a. 4861995 a. 172005 a. 1552011 a. 2
ture actions Cross-reference: See s891.44for conclusive presumption that child under 7

- ) y cannotbe guilty of contributory negligence.

History: 2011 a. 2 Ordinary negligence can beompared with negligence founded upon the safe-

placestatute, and in making the comparison, a violation of the statute is not to-be con
895.045 Contributory  negligence. (1) COMPARATIVE siderednecessarily as contributing more than the common-law contribnémty

. g . gence. It is not prejudicial error to not call attention to thdediént standards of care
NEGLIGENCE. Contributory negligence doest bar recovery in an in a safe—place case when appropriate jury instructions are used. LavAbiee v

action by any person or the persenlegal representative to Development Corpi5 Ws. 2d 340173 N.W2d 196(1970).
recoverdamages for negligence resulting in death or in injury toAdoptingthe doctrine of pure comparative negligence is a legislative msiter

personor propertyif that negligence was not greater than the neGm . T Bl 0 e 70 e gonce as to responsiiiy
l'genceOf the person against Whomcovery IS SOUghtv but any sor injury or full indemnity to gortfeasor whose negligence was passive. Pachowitz

damagesallowed shall be diminished in the proportion to the Miwaukee & Suburban fEnsportCorp.56 Ws. 2d 383202 N.W2d 268(1972).
amountof negligence attributed to the person recovering. TheForthe purpose of applying the comparative negligence statute, both the causes of

i inti i tionfor medical expenses atabs of consortium are derivative. The causal negli
negllgenca)f the p|alntlf shall be measured separately against nceof the injured spouse bawslimits the recovery of the claiming spouse pursuant

negligenceof each person found to be causally negligent. Th&e termsf the statute. White vundey 66 Ws. 2d 563225 N.W2d 442(1975).
liability of each person found to be causally negligent whose perrhe contributory negligence of the plaifitpectator in viewing an auto race was
centaga)f causal neg"gence is less than 51% is limited to the pgptgreater than defendants’ negligence as a mafttawv when the plaintifdid not

. . reqlizethat watching from a curve would be more dangerous than sitting in the grand
centaga)f the total causal negl'gence attributed to that person.g nd,was not aware that tires wouflg into the spectator area, there was no warning

personfound to be causallgegligent whose percentage of causalk potential dangers, and she was watching theaiasely immediately prior to the

negligence is 51% or more shall be jointly and severally liable fescident. Kaiser v Cook,67 Ws. 2d 460227 N.W2d 50(1975). . )
the damages allowed Thetrial courts denial of a motion by 2 employee—defendants to direct the jury to
' i . . considerthe employes negligence iiits special verdict, even though the emplayer
(2) ConcerteDAcTION. Notwithstanding sulgl), if 2 or more liability extended only to workers compensation, was an.e@onnav. West Shore

partiesact in accordance with a common schemelan, those Eduipment68 Ws. 2d 42227 N.w2d 660(1975).

. . . - Thetrial courts instruction to the jury not to compute all of the damages the plain
partiesare jointly and severally liable for all damagesulting (i syfered, but only that portionaused by the defendantiegligence, was ero

from that action, except as provided ir885.043 (5) neous. This section requires the jury to find 10@%¥éhe plaintif’s damages, which

(3) ProbuUCT LIABILITY. (&) In an action by any person tq"’,‘&fstlhz%”zrf%%eﬁ,_%’;ﬁggt’fgt%f)_w”t”b“tow negligence. NimmeiPurtell,69

recoverdamage_s fO_I’ in_jwies CaUSb_Fi a defeCtiV_e product b_é:lsed Conductconstituting implied or tacit assumption of risk is not a bar to an action
on a claim of strict liability the fact finder shall first determiife for negligence. Polsky. Levine,73 Ws. 2d 547263 N.W2d 204(1976).

theinjured party has the right to recover damagesddso, the _ A minor injured duringsmployment cannot be cloed with contributory negli
£ find hail det B h t f the total gencewhen the employment is in violation of child labor lawssdale v Hasslinger
act finder shall determine whatercentage o € 1otal causargwis. 2d 194255 N.W2d 314(1977).

responsibilityfor the injury resulted from the contributory negli  whenthe courigranted judgment notwithstanding the verdict regarding 2 of sev
genceof the injured person, what percentage resulted from tefél defendants found causalhegligent, and the percentage of negligence reallo

. ) tedaffected damages but not liabilitthe plaintifs should have been given the
defectivecondition of thepr()dUCtv and what percentage resulte tion of a proportional reduction of the judgment or a new trial. Cha&ewneral

from the contributory negligence of any other person. Motors Corp.80 Wis. 2d 91 258 N.W2d 680(1977).

i ihil If acourt can finchs matter of law that a party is causally negligent, contrary to the
(b) If the 'njured partys percentage of fotal causal reS‘pon'SIbllury’s: answerand the jury attributesome degree of comparative negligence to that

ity for _the injur}’_is greater than the percentage resulting fhem party, the court should change the causal negligence answer and permit the jury’
defective condition of the product, the injured party may nogomparisorto stand. OllingerGrall,80 Ws. 2d 213258 N.W2d 693(1977).

i henblowing snow obstructed a drivervision, but the driver did not reduce
basedon the defect in the product, recover damages from tppéévedandaparked truck on the highway “loomed up” out of the sth@ndriver was

manufacturerdistributor seller or anyother person responsible caysaliynegligent as matter of lavNelson vTravelers Ins. C0 Wis. 2d 272259
for placing the product in the stream of commerce. N.W.2d 48 (1977).

[ il The“emegency doctrine” relieves a person for liability for his actions when that
(C) If the 'njured party; percentage of total causal respon'SIblL)ersor'is faced with a sudden ergency he or she did not create. The “rescue rule”

ity for the injury is equal to dess than the percentage resultingpplieseven though the action of the rescuer is deliberate and taken after some plan
from the defective condition of the product, the injured party ma&jpg and consideration. Rescuers will not be absolved of all negligence if their

recoverbutthe damages recovered by the injured party shall '0233“5,_“m?ggag’z”(ag%g_”d” the circumstances. GoAtsiersong0 Ws. 2d

diminishedby the percentage attributed to that injured party  Thenegligence of a tortfeasor dismissed from a lawsuit on summary judgment as
; ; ingless or equally negligent as the plaintédn be considered by the jury in appor

(d) .If m“'“p."? defendants are alleged to b.e _respon5|ble_for tﬁﬁﬂngthe total causal negligence of the remaining parties. GrbiisiwestSpeed

defectivecondition of the product, and the injured partyn@® ways,inc.81 Ws. 2d 129260 N.W2d 36(1977).

barredfrom recovery under pdb), the fact finder shall determine  Negligenceper se arising out of a breach of a safety statutehmapmpared with

the percentagef causal responsibility of each product defendaggTmonaw negligence. Locicera interpace Cors3 Ws. 2d 876266 N.w2d

for the defective condition of the product. _T_h_e JUdge shall therbontributorynegligence, if proved, is a defense in a strict liability case. Austin v

multiply that percentage of causal responsibility of each produidMotor Co.,86 Ws. 2d 628273 N.W2d 233(1979).

defendantfor the defective condition of the product by the-per In a safe place case, comparatiegligence instructions need not direct the jury

centageof causal responsibility for the injury to the person attril:ﬁs\‘,’_ggg‘;?&%?g{?"daﬂ“'gher duty of care. BronsBischof, 89 Ws. 2d 80277

Utedto .the defective product. The result of that mU|t|p“C.at!Qn IS A motorist injuredwhile fleeing the police was, as matter of Jamore negligent

the individual product defendastpercentage of responsibility thanthe pursuing dicer. Brunettev. Employers Mutual Liability Insurance Cb07

for the damages to the injurEd pam{ prOdUCt defendant WhoseWiSéﬁSrgﬁ)l;\zlg mgﬁ?yii(ggmgepnpéyliiiﬁtction was reversible errdespite the
responsibilityfor the damages to the injured party is 51 percent antiﬁ’s violation of several safety statutes. When an gemesy instruction is

moreof the total responsibility for the damages to the injured padypropriatés discussed. @étfall v Kottke, 110 Wis. 2d 86328 N.W2d 481(1983).

is jointly and severally liable for all of the damages to the injuredSeatbelt negligence” and “passive negligence” are distinguished. Jury instruc

T nsregarding seat belts are recommended. A method for apportioning damages in
party. The resp0n5|b|I|ty ofa product defendant whose res'por.&aubelt negligence cases is adopted. Foldyity of West Allis, 113 Ws. 2d 475

bility for the damages to the injured party is less than 51 percesd N.w2d 824(1983).
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A bus driver who told anltyear—old thahe could not ride the school bus the nexta product, or a person avhose behalf a claim for such damages
day, but did not inform either the school or the chilgarents, was propedgund or other relief is asserted
93%]iable for injuries sustained by the boy whilding his bicycle to school the next '
day.(ToeIIerv Mutu;:\l Service Casualty Insurance @5 Ws. 2d 631340 N.W2d (b) “Relevant production period” means the time period dur
923 (Ct. App. 1983). . . o ]
Recoveryunder s.895.04 (7) is barred by this sectiom dfeceders’ negligence Ing which the specific product that a_llegedly causethamants
wasgreater than any individual tortfeasor Delvaux vVanden Langenbgr130  injury or harm was manufactured, distributedld, or promoted.

Wis. 2d 464 387 N.W2d 751(1986). (2) AppLICABILITY. This section applies to all actioindaw or

A negligent tortfeasor has the right to indemnity fronindentional joint tortfea O . . oo
sor. A Pierringer release of the intentional tortfeasor absolved the negligent tortie@dUity in which aclaimantalleges that the manufactyrdistribu

sor. Fleming v Threshermes’Mutual Insurance C431 Wis. 2d 123388 N.w2d  tor, seller or promoter of a product is liable for an injury or harm
908 (1986). _ to aperson or propertyncluding actions based on allegations that
Punitivedamages may not lbecovered when actual damages are unavailable dTﬁe design manufacture. distribution. sale. or promotion of. or

to this section. Uicker v Marcus,142 Ws. 2d 425418 N.W2d 818(1988). . . . .
This section is inapplicable to the equitable resolution of a subrogation dispdfaStructionsor warnings about, a product caused or contributed to

Ivesv. Coopertools197 Ws. 2d 938541 N.W2d 247(Ct. App. 1995). a personal injury or harm to a personproperty a private nui

Retroactiveapplication of the 1995 amendment of this section was uncensti i i H
tional. Matthies vPositive Safety Manufacturing C2001 WI 82244 Wis. 2d 720 tgance’or a public nuisance, and to all related or independent

628 N.W.2d 842 99-0431 claims,including unjust enrichment, restitution, or indemnifica
The 1995 amendment of sub. (1) does not apply to strict product liability actionfon.

Fuchsgrubev. Custom Accessories, In2001 WI 81 244 Ws. 2d 758628 N.W2d

833 98-2419 (3) REMEDY WITH SPECIFICPRODUCTIDENTIFICATION. Except as

Only a tortfeasor found to be 51% or more causally negligent may be jointly apgovidedin sub.(4), the manufacturedistributor seller or pre

severallyliable for a plaintif's total damages. That a plaihkifis no negligence does : : ;
not alter that rule. Thomas Bickler, 2002 WI App 268258 Ws. 2d 304 654 moterof a product may be heltable in an action under suf2)

N.W.2d 248 01-2006 only if the claimant proves, in addition to any other elements
Whenthe plaintif’s negligence was greater than any injyeteither the plainfif  requiredto prove his or her claim, that the manufactuoiestriou
?lcgég()e plaintif’s spouse could recoveBpearing vNational Iron Co770 F2d 87 tor, seller or promoter of a product manufactured, distributed,
The Due Process Clause of the 14th Amendment prohibits a state from imposi@/d, or promoted the specific product alleged to have caused the
agrossly excessiveunishment on a tortfeasofhe degree of reprehensibility of the claimant’sinjury or harm.
conductthe disparity between the harm or potential harriesed by the plaintifand jury
the punitive damage award, and thefeliénce between the remedy and other civil (4) REMEDY WITHOUT SPECIFICPRODUCTIDENTIFICATION. Sub
penaltiesmposed in comparable cases are factors to be considered. Thepuwst jectto sub(5), if a claimant cannot me#te burden of proof under
tantfactor is the degree of reprehensihilif§trenke vHogner2005 WI App 194287 ! P
iR A el Ly gner PP sub. (3), the manufactureristributor seller or promoter of a
Whena trial court finds that a small claims plaifisfactual damages exceed theproductmay be held liable for aaction under sul§2) only if all
statutoryaward limit 0f$5,000, the court should apply any reduction for comparativigf the followi Iy
. ( -to ! e following apply:
negligenceo thedamages found before applying the statutory limit. Bryh&ink, - .
2006WI App 110, 294 Ws. 2d 347718 N.W2d 112, 05-1030 (a) The claimant proves all of the following:
Sub.(2) is a codification of the common-law rule @ncerted-action liability dis . .
cussedand not a new cause of actioBoncerted-action liability attaches when 2 or 1 That no other lawful process exists f(_)r_dfmmant to seek
morepersons commit a tortious actdoncert. Even if an agreement exists, if tha@ny redress from any other person for the injury or harm.
agreementioes not directly relate to the tortious conduct that caused the, thjery . P
agreements insuficient to satisfy the agreement required for concerted action. A 2- That the claimant has $efed an injury oharm that can )
planamong 3 people to purchase alcohol for an underage drinker who later calseccaused onlyy a manufactured product chemically and physi
injury driving while intoxicated did not constitute a concerted action when the co@ally identical to the specifiproduct that allegedly caused the
monplan to purchase alcohol was not also a comssbeme or plan to engage inthe ~ . y
actof driving that caused the injurRichards vBadger Mutual Insurancp0s wi ~ claimant'sinjury or harm.

App 255 297 Wss. 2d 699727 N.W2d 69 05-2796 ictri
Sub.(2) applies only after a judge or jumas determined, under applicable-sub 3. That the manufacturedistributor seller or promoter of a

stantivelaw, that more than one tortfeasor is liable in some measure to the plainf?foductmanufactured, distributed, sold, momoted a complete
Sub.(2) plays no role inletermining whether a given defendant may be held liabigntegratedproduct, in the form used by the claimantto which

to the plaintif. Danks v Stock Building Supplyinc.2007 WI App 8298 Wis. 2d : : :
348 727 N.W2d 846 05-2679 the claimant was exposed, and that meets all of the following crite

Sub.(2) is the codification of the common law concerted action theory of Iiabilitiiai

Thereare 3 factual predicates necessary to proving concerted action: 1) there must : ; : : e
bean explicit or tacit agreement among the pattesct in accordance with a mutu a. Is chemically and phySICaI.Iy Iden.tlcal to the specific prod
ally agreed upon scheme or plan; parallel action, without more, iidgientfto show ~ UCt that allegedly caused the claimantijury or harm.
acommon scheme @lan; 2) there must be mutual acts committed in furtherance of o ;
thatcommon scheme or plan that are tortious acts; and 3) the tortious acts that areb' VVa_s manufactured, d_ls,t”bUtEd’ SOId_' or promOted in the
undertakerto accomplish the common scheme or plan must be the acts that resu§@0ographicmarket where thénjury or harm is alleged to have
ﬂlawf;%egé?'%gﬁrg%\?adgef Mutual Insuranc2008 W1 52309 Ws. 2d 541749 gccurredduringthe time period in which the specific product that
Proportioning comparative negligence — problevhtheory and special verdict a!leg.edlycaused the clalmaBtlnjury or harm was manufactured,
formulation. Aiken, 53 MLR 293. distributed,sold, or promoted.
Fromdefect to cause to comparative fault — Rethinking some product liability ¢ \Was distributed or sold without labeling or any distinctive

concepts. Twerski, 60 MLR 297. _ . e 2.
The problem of the insolvent contributdvlyse, 60 MLR 891. characteristi¢hat identified the manufacturetistributor seller

Punitive damage recovery in products liability cases. Ghiardi and Kiré%er or promoter
MLR 1 (1981). (b) The action names, as defendants, those manufacturers of

The concepts of “defective condition” and “unreasonably dangerous” in produ ;
liability law. Swartz. 66 MLR 280 (1983). &product who collectively manufactured at least 80 percent of all

Seatbelt negligence: The ambivaleniatonsin rules. McChrystal. 68 MLR 539 Productssold in this state during the relevant production period by

(1985). B _ _ o all manufacturers of the product in existedcging the relevant
Seconcbollision law — Wsconsin. Ghiardi. 69 MLR 1 (1985). production period that arechemically identical to the specific
Comparative Negligence inig¢onsin. Horowitz, WBB Jan. 1981. productthat allegedly caused the claimarihjury or harm.
Plaintiff’s failure to wear a safety beltovwers, WBB July1985. ..

Strict products liability in Wéconsin. 1977 WLR 227. (5) LimiTatioN on LiABILITY. No manufacturerdistributor
Wisconsin'sModified, Modified Comparative Negligence Lavkircher Wis. ~ Seller,or promoter of a product is liable under ib).if more than
'-al‘g'- fFe')- 1;"9% | A bondlotors. W Nov 1997 25 years have passed between the date that the manufediarer
nforceable Exculpatory Agreements. Pendletors. W NOV. . 1 H

Wisconsin'sComparative Negligence Statute: Applying It to Products Liabilit)}r!bumr’ seller or promoter oy pI’Od.u.Ct last manUfaC.tured! dis .

CasesBrought under a Strict Liability ThearyPless. . Law Aug. 1998. tributed,sold, or promoted the specific product chemically identi

cal to the specific produdhat allegedly caused the claimant’

895.046 Remedies against manufacturers, distribu - injury and the date that the claimantause of action accrued.
tors, sellers, and promoters of  products. (1) DEFINITIONS. (6) APPORTIONMENTOF LIABILITY. If more than one manufac
In this section: turer, distributor seller or promoter of a product is found liable for

(a) “Claimant” means person seeking damages or other religiie claimants injury or harm under sub&) and(5), the court
for injury or harm to a person or property caused by or arising frahall apportion liability among those manufacturers, distributors,
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sellers,and promoters, but that liabilishall be several and not (e) A seller or distributor of @aroduct is not liable to a claimant
joint. for damages if the seller or distributor receives the product in a
History: 2011 a. 2 sealedcontainer and has no reasonable opportunity to test or
o inspectthe product. This paragraploes not apply if the seller or
895.047 Product liability . (1) LIABILITY OFMANUFACTURER. (istributormay be liable under suf2) (a) 2.or 3.
In an action for damages caused by a manufactured product bas ) SUBSEQUENTREMEDIAL MEASURES. In an action for dam

ona claim of strict liability a manufacturer is liable to a Claiman%gescaused by a manufactured product baseddairm of strict
gft?heecéilirél:r?égstabhshes all of the followinga preponderance liability, evidence of remedial measures taken subsequent to the
' ) . ) ) saleof the product is not admissible for the purpose of showing a
(a) That the product is defective because it contains a manufggnyfacturingdefect in the product, a defect in the desigthef
turing defect, is defective in design, or is defective bece}useg} duct,or a need for a warning or instruction. This subsection
inadequateinstructions or warnings. A product contains @oesnot prohibitthe admission of such evidence to show a reason

manufacturingdefect if the product departs from itstended gpje alternative design that existed at the time when the product
design even though all possible care was exercisedh® \yas50ld.

manufactureof the product. A product is defective in design if the
foreseeableisks of harm posed by the product could have beq
reducedor avoided by the adoption of a reasonable alternati
design by themanufacturer and the omission of the alternati

designrenders the product not reasonablffe. A product is .o . ; ;

. | ; h . .cific representation that theroduct will last for a period beyond

;jhef?ctlvebec&use_)fklnacier?uate mstrgckt)lor;rs] or w%rmr;gs Olrélyh'ES yea?s. This subsectiorrﬁgdoes not apply to anpaction bgszed on
e foreseeable risks of harm posed by the product cou : :

beenreduced or avoided by the provision of reasonable ir+strlejcz:{g'mf0r damages caused_ by a Igtent disease. .

tions or warnings by the manufacturer and the omission of the (6) INAPPLICABILITY. This section does naipply to actions

instructionsor warnings renders the product not reasonably safgSedon a claim of negligence or breach of warranty
. s History: 2011 a. 2
(b) That the defective condition rendered the product Hnreaa New Era: Products Liability in consin. Edwards & Ozlap. 8/ Law July

sonablydangerous to persons or property 2011.
(c) That the defective condition existed at tinee the product
left the control of the manufacturer

(5) Time umiT. In any action under this section, a defendant
not liable to a claimant for damages if the product alleged to
Sve caused the damage was manufactured 15 years or more
eforethe claim accrues, unless the manufacturer makes-a spe

895.048 Recovery by auto or motorboat owner  limited.
. The owner of a motor vehicle or motorboahich, while being
(d) That the product reached the usecamsumer without sub  oneratedhy the spouse or minor child of such ownedamaged
stantialchange in the condition in which it was sold. ~asthe result of amccident involving another vehicle or boat, may
(e) That the defective condition was a cause of the claimaniot recover from the owner or operator of such other vehicle or
damages. boatfor such damages, if the negligence of such spouse or minor
(2) LiaBILITY OF SELLERORDISTRIBUTOR. (@) A seller or dis  child exceeds thatf the operator of such other vehicle or boat.
tributor of a product is not liable based on a claim of strict liabilitin the event that it is judicially determined that a spouse or minor
to a claimant unless the manufacturer would be liable under saperatorof the motor vehicle or motorboat is found to be guilty of
(1) and any of the following applies: lessthan 50% of the causal negligence involue@n accident,

1. The claimant proves by a preponderance of the evidedBgnin that event the owner of the motor vehicle or motorboat
thatthe seller or distributor has contractually assuorealof the Nvolvedshall be entitled to recover in accordance with the con
manufacturer'siuties to manufacture, design, or provide wardibutory negligence principles as laid down ir885.045 For the
ings or instructions with respect to the product. purposesf recovery of damages lige owner under 895.048

2. The claimant proves by a preponderance of the eviderfﬁnﬁdrgtrotrgﬁghggoiﬁ ?J?El;yéflg ?hegg%\tlenné:re of the spouse or minor
that neither the manufacturer nor its insurer is subject to service P ’

of process within this _state. , 895.049 Recovery by a person who fails to use pro -

3. A court determines that the claimant would be unable fective headgear while operating certain motor
enforcea judgment against the manufacturer or its insurer  yahicles. Notwithstanding s895.045 failure by a person who

(b) The court shall dismiss a product seller or distributor assperatesr is a passenger on a utility terrain vehicle, as defined in
defendantased on pa(a) 2.if the manufacturer or its insurers.23.33 (1) (ng)a motorcycle, as defined in3:10.01 (32)an all-
submitsitself to the jurisdiction of the court in which the sisit terrainvehicle, as defined in 840.01 (2g)or a snowmobile, as
pending. defined in s340.01(58a) on or of a highway to use protective

(3) DerensEs. (a) If the defendant proves by clear and-coreadgeashall not reduce recovery for injuries or damages by the
vincing evidence that at the time of the injury the claimant waeersonor the persos’legal representative in any civil action. This
underthe influence of any controlled substaceontrolled sub  sectiondoes not apply to any person required to wear protective
stanceanalog to the extent prohibited undeB46.63 (1) (a)or headgeaunder s23.33 (3g)or 347.485 (1)
hadan alcohol concentration, as defined i840.01 (1v) of 0.08 History: 2003 a. 1482011 a. 208 ) ) )
or more, there shall be a rebuitable presumpiion that the claimapyiiheniys secion apeles o ot o eduction of damages,  recessarly fiso
intoxicationor drug use was the cause of his or her injury gence. Hardy v Hoeferle, 2007 WI App 264306 Wis. 2d 513743 N.W2d 843

(b) Evidence that the product, at the time of sale, compliedfi2861
materialrespects witlielevant standards, conditions, or specificaﬁ
tionsadopted or approved by a federal or state law or agency s 2

createa rebuttable presumption that the product is not defectifiyi < i4ie shall not be liable in any civil action for libel for the

(c) The damages for which a manufactusedler or distribu 5 pjicationin such newspaper a true and fair report of any judi
tor would otherwise be liable shall be reduced by the percent%@, legislative or other public ti€ial proceeding authorized by

of causal responsibility for the claimantiarm attributable to the |5y or of any public statement, speeclyuanent or debate in the
claimant'smisuse, alteration, or modification of the product.  ¢course of such proceedinghis section shall not be construed to

(d) The court shall dismiss the claimardction under this sec exemptany such proprietppublisher editor writer or reporter

tion if the damage was caused by an inherent characteristic offitaen liability for any libelous matter contained in any headline or
productthat would be recognized by an ordinary person with ordieadingso any such report, do libelous remarks or comments
nary knowledge common to the community that uses or consuradsledor interpolated in any such report or made and published
the product. concerningthe same, which remarks or comments were not

E.OS Damages in actions for libel. (1) The proprietor
lisher,editor, writer or reporter upon any newspaper published
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utteredby the person libeled or spoken concerning the persorihereare two kinds of public figures: public figures for all purposes and public fig

f R ; resfor a limited purpose. Like publicfafials, public figures for all purposes must
libeledin the course of such proceedlng by some other persogroveactual malice in all circumstances. Limited purpose public figures, on the other

(2) Beforeany civil action shall be commenced on account ofind,are otherwise private individuals who have a role in a specific public eontro

i icati i i ingi  versy. Limited purpose public figures arequired to prove actual malice only when
anyllbelous pUbllcatlon In any newspaperagazine or perIOdl theirrole in the controversy is “more than trivial or tangential” and the defamation

cal, the libeled person shall first give those alletietle responsi  is germane to their participation fhe controversyBiskupic v Cicero,2008 W1 App
ble or liable for the publication a reasonable opportunity to correuiqz 313 Wis. 2d 225756 N.W2d 649 07-2314

thelibelous matter Such opportunity shall be givéay notice in The plaintiff was a public figure for all purposes when he was involved in highly
e frage : : ; troversialind newsworthy activities whila public ofice; the publicity and con
writing specifying the article and the statements therein which %ﬁﬁersysurrounding these events continued well after the ternfioé@nded; the

claimedto be false and defamatory and a statement of what ggntiff remainedn the news after leavingfafe as a result of new developments in
claimedto be the truéacts. The notice may also state the sourcelgvarious inquiries into his ti€ial conduct;and he had a connection with another

if any from which the true facts may be ascertained with definit%mg',i\f\‘j\flﬁz?éag%tg‘;_“gﬁ Biskupic. Cicero,2008 Wi App 17, 313 Ws. 2d 225

nessand certainty The firstissue published after the expiration " general, the destruction of notes allows an inference thabtee would have

of one week from the receipt of such notitell be within a rea providedevidence of actual malice. Howeytis rule is not absolute. In thiase,
sonabletime for correction. ® the extent that the true facts arePecausghe plaintif had not shown any way the destroyed notes might show actual
with reasonablediligence, ascertainable with definiteness an ‘C:]';f:;ﬁ;fuggﬁﬁrgﬁ!°“B?katﬂgig?vtg;g;g,”Z%to‘gev@vaﬁe:pg"ﬁ;{%f’glfg e B syoning
certainty,only a retraction shall constitute a correction; otherwisew.2d 649 07-2314 _ ‘ '

the publication of the libeled persanstatement of the true facts, Sub.(2) provides that an opportunity to correct libelous matter “shall be given by

; : notice in writing specifying the article and the statements therein which are claimed
or so much thereof as shall not be libelouaretherscurrilous, to,be false and defamatory and a statement of what are claimed to be the true facts.”

or otherwise improper for publication, published as the libeleghe optional provision: “The notice may also state the sources, it &yn which
person’sstatementshall constitute a correction within the meanthetrue facts may be ascertained with definiteness and ceftaiogs not nuliify the

i i i i i i i equirementhat the notice contain a statement of what are claioeel the true facts.
Ing of this section. A correction, tlmely pUb“Shed’ without eoerncea claimant has been found to not meet the notice requirerthengstion cannot

ment,in a position and type as prominent as the alleged $ball e revived by again attempting to comply with the notice provisions. DeBraska v
constitutea defens@galnst the recovery of any damages exceQtadGraphics, Inc2009 WI App 23316 Ws. 2d 386763 N.W2d 21907-2931

actualdamages, as well as being competent and material in mitiPublishersprivileges and liabilities regarding libel are discussed. GeRobert
gation of actualdamages to the extent the correction publish&f!ch.Inc.418 U.S. 323

i A public figure who suemiedia companies for libel may inquire into the editorial
do‘?sso_ mitigate them. processesf those responsible when proof of “actual malice” is required for recovery
History: 1993 a. 486 Herbertv. Lando,441 U.S. 1531979).

Onewho contributes a nondefamatory photograph of the piiati newspaper = The “public figure” principle in libel cases is discussetolston v Reades
to accompany a defamatory article is not liable absent knowledge or control of fhigestAssn., Inc443 U.S. 1571979).
article. Westby v Madlson Nevyspapers, IrB1 Wis. 2,d 1 259, N.w2d 6,91(1977)' If wire service accounts of a judgeemarks are substantially accurate, a defama
A newscaster did not act with knowledge of falsity or wittkless disregard for +tion syit by the judge is barred under sub. (1). Simonsonited Press Intern., Inc.
thetruth by broadcasting that the plaiftiad been chged with a crime when the 5oog Supp 126X1980).
newscastewas told by a deputy shefthat chages would béiled. Prahl v Bro- A Misplaced Focus: Libel Law andi¢¢onsin$ Distinction Between Media and
samle 98 Ws. 2d 130295 N.W2d 768(Ct. App. 1980). Nonmedia Defendants. Maguire. 2004 WLR 191,
A contract printer had no reason to know of libel and was erttitissimmary ju Defamation law of Wsconsin. Brod
reas ) y65 MLR 505 (1982).
b (2) aplics o non-mediaGefendants, bt rlaes oy o loclous pblaigg e PUDIC tefest of concen” e Have e fesutectd a sandatbu
in print media, not broadcast media. Huckdos. Schlitz Brewing C4.00 Ws. 2d 9 yara: ’
372,302 N.W2d 68(Ct. App. 1981). _ . o
Thetrial court properly dismissed a defamation claim based on a letter by a med@885.052 Defamation by radio and television. The owner
directorchaging that a foundation conducted a sham nonprofit operation tieace |icenseeor operator of a visual or sound radio broadcasting station

3';;?5‘;’i%g%{;sghﬁ‘?ﬁ;ddfg‘;?éﬁ %&;L_‘ti‘ggpl'i'ds Foundation, Lehnstensert03 - nanwork of stations, and the agents or employees of any such

“Public figure” is defined. Constitutional protections of the nemelia and an OWNer,licensee or OperatOES_haII not be liable !n damages for any
individual defamer are discussed. Dennjvertz,106 Ws. 2d 636318 N.W2d 141 defamatorystatement published or uttered in, or as a para of,

(ligfzc?r‘mer legislator who had gained notoriety within the district while fie@find visual or sound broadcast bymndidate for poIiticaI ate in
who was allegedly defamed in a radio broadcast within the district was a “public f@osemsmnces in which, under the acts of congress or the rules

ure” for purposes of a defamation action. Lewi€oursolle Broadcasting27 Ws. ~ andregulations of the federabmmunications commission, the

2d105 377 N-\é\l2|:1 126(1285)- dical and ) b @ ith broadcastingstation or network is prohibited from censoring the
A computer bulletirboard is not a periodical and not subject to sub. (&) Inthe i

CardsInc. v. Fuschettol93 Ws. 2d 429535 N.W2d 1L (Ct. App. 1995). script of the broadcast.
If a defamation plaintifis a public figurethere must be proof of actual malice. . . .

The deliberate choice of one interpretationeofiumber of possible interpretations 895.055 Gaming contracts void. (1) All promises, agree

doesnot create a jury issue of actual malice. The selective destruction by a defengagints notes bills. bonds. or other contracts mortgages, convey
of materials likely to beelevant to defamation litigation allows an inference that th ! § ! ! ! !

materialswould have provided evidence of actual malice, but the inference is of Iit%qncesnlr other securitips, where the whole or .any piathe COR
weightwhen uncontroverted testimony makes the malice assertion a remote possgitierationof the promise, agreement, note, bill, bond, mortgage,
ity. Torgerson vJournal/Sentinel, In@10 Ws. 2d524, 563 N.w2d 472(1997),  conveyancer other security shall be for money or other valuable

95-1098 . "
For purpose®f libel law; a “public figure” who must prove malice includes a-perth'ng whatsoever won or lost, laid or staked, or betted apon

sonwho by being drawn into or interjecting himself or herself into a public centrc@ny game of any kind or under any name whatsqewey any

versybecomes a public figure for a limited purp@@eause of involvement in the meansor upon anv race, fight. sport or pastime. or an er
particular controversy“Public figure” status can be created without purposeful orup Y - gnt, Sp P ! Y wag

voluntaryconduct by the individual involved. ErdmanrB¥Broadcasting of Green %or the repayment of money or other thing of value, lent or
Bay, Inc.229 Ws. 2d 156599 N.W2d 1(Ct. App. 1999)98-2660 advancedt the time and for the purpose, of any game,, jlety

A “public dispute” is not simply a matter of interest to the public. It must be a regt wager or of being laid, staked, bettedwagered thereon shall
dispute,the outcome of which fcts the general public in an appreciable .way; id ! !
Essentiallyprivate concerns do not becomeblic controversies because they attracpe void.
attention;the disputes ramifications must be felt by persamso are not direct partic (2) This section does not app|y to contracts of insurance made
et g";fggfs"ég“ma' Sentinel, In@000 WI App 4 232 Ws. 2d 236605 i go0d faith for the security or indemnity of the party insured.

In defamation cases, circuit courts should ordinarily decide a pending motion to (3) This section does not apply to any promise, agreement,
dismissfor failure to state a claim befosanctioning a party for refusing to disclose ; f i
information that would identifptherwise—anonymous members of agamization. nOte'.b”l' bond, mortgage, conveyance or other security that is
Lassav. Rongstad2006 WI 105294 Ws. 2d 187718 N.W2d 673 04-0377 permittedunder chs562t0569 or under state dederal laws relat

Thesub. (2) notice requiremeapplies to only libel in print. Schultz 8ykes2001 ing to the conduct of gaming on Indian lands.

WI App 255 248 Wis. 2d 746638 N.W2d 604 00-0915 ; .

Actual malice requires that an allegedly defamatory statement be made withH'Story' 1993 a é?,zllggsba. 2§51997 a. zgl. deb itled to full faith and
knowledgethat it was false or with reckiess disregard of whether it was false or not™ P.Uevr\fio Rican judgment based on Ia gambling de thQ/‘as %ntlte to full faith an
Actual malice does not mean badent, ill-will, or animus. Repeated publication créditin Wisconsin. Conquistador Hotel CorpFortino,99 Ws. 2d 16298 N.W2d
of a statement after being informed that the statement was false doesstdtite 236(Ct. App. 1980).
actual malice so long as the speaker believes it to be true. Actual malice cannot be
inferred from the choice of oneational interpretation of a speech over anothe i ion:
Donohoov. Action Wisconsin, Inc2008WI 56,309 Wis. 2d 704750 N.W2d 739 '895.05“6 Recoyery of money wagered. (1) In .thls.secnpn'
06-0396 (a) “Property” means any monggroperty or thing in action.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/courts/81%20Wis.%202d%201
https://docs.legis.wisconsin.gov/document/courts/259%20N.W.2d%20691
https://docs.legis.wisconsin.gov/document/courts/98%20Wis.%202d%20130
https://docs.legis.wisconsin.gov/document/courts/295%20N.W.2d%20768
https://docs.legis.wisconsin.gov/document/courts/98%20Wis.%202d%20555
https://docs.legis.wisconsin.gov/document/courts/297%20N.W.2d%20500
https://docs.legis.wisconsin.gov/document/courts/100%20Wis.%202d%20372
https://docs.legis.wisconsin.gov/document/courts/100%20Wis.%202d%20372
https://docs.legis.wisconsin.gov/document/courts/302%20N.W.2d%2068
https://docs.legis.wisconsin.gov/document/courts/103%20Wis.%202d%20465
https://docs.legis.wisconsin.gov/document/courts/103%20Wis.%202d%20465
https://docs.legis.wisconsin.gov/document/courts/309%20N.W.2d%20125
https://docs.legis.wisconsin.gov/document/courts/106%20Wis.%202d%20636
https://docs.legis.wisconsin.gov/document/courts/318%20N.W.2d%20141
https://docs.legis.wisconsin.gov/document/courts/127%20Wis.%202d%20105
https://docs.legis.wisconsin.gov/document/courts/127%20Wis.%202d%20105
https://docs.legis.wisconsin.gov/document/courts/377%20N.W.2d%20166
https://docs.legis.wisconsin.gov/document/courts/193%20Wis.%202d%20429
https://docs.legis.wisconsin.gov/document/courts/535%20N.W.2d%2011
https://docs.legis.wisconsin.gov/document/courts/210%20Wis.%202d%20524
https://docs.legis.wisconsin.gov/document/courts/563%20N.W.2d%20472
https://docs.legis.wisconsin.gov/document/wisupremecourt/95-1098
https://docs.legis.wisconsin.gov/document/courts/229%20Wis.%202d%20156
https://docs.legis.wisconsin.gov/document/courts/599%20N.W.2d%201
https://docs.legis.wisconsin.gov/document/wicourtofappeals/98-2660
https://docs.legis.wisconsin.gov/document/courts/2000%20WI%20App%204
https://docs.legis.wisconsin.gov/document/courts/232%20Wis.%202d%20236
https://docs.legis.wisconsin.gov/document/courts/605%20N.W.2d%20881
https://docs.legis.wisconsin.gov/document/courts/605%20N.W.2d%20881
https://docs.legis.wisconsin.gov/document/wicourtofappeals/97-3675
https://docs.legis.wisconsin.gov/document/courts/2006%20WI%20105
https://docs.legis.wisconsin.gov/document/courts/294%20Wis.%202d%20187
https://docs.legis.wisconsin.gov/document/courts/718%20N.W.2d%20673
https://docs.legis.wisconsin.gov/document/wisupremecourt/04-0377
https://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20255
https://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20255
https://docs.legis.wisconsin.gov/document/courts/248%20Wis.%202d%20746
https://docs.legis.wisconsin.gov/document/courts/638%20N.W.2d%20604
https://docs.legis.wisconsin.gov/document/wicourtofappeals/00-0915
https://docs.legis.wisconsin.gov/document/courts/2008%20WI%2056
https://docs.legis.wisconsin.gov/document/courts/309%20Wis.%202d%20704
https://docs.legis.wisconsin.gov/document/courts/750%20N.W.2d%20739
https://docs.legis.wisconsin.gov/document/wisupremecourt/06-0396
https://docs.legis.wisconsin.gov/document/courts/2008%20WI%20App%20117
https://docs.legis.wisconsin.gov/document/courts/2008%20WI%20App%20117
https://docs.legis.wisconsin.gov/document/courts/313%20Wis.%202d%20225
https://docs.legis.wisconsin.gov/document/courts/756%20N.W.2d%20649
https://docs.legis.wisconsin.gov/document/wicourtofappeals/07-2314
https://docs.legis.wisconsin.gov/document/courts/2008%20WI%20App%20117
https://docs.legis.wisconsin.gov/document/courts/313%20Wis.%202d%20225
https://docs.legis.wisconsin.gov/document/courts/756%20N.W.2d%20649
https://docs.legis.wisconsin.gov/document/wicourtofappeals/07-2314
https://docs.legis.wisconsin.gov/document/courts/2008%20WI%20App%20117
https://docs.legis.wisconsin.gov/document/courts/313%20Wis.%202d%20225
https://docs.legis.wisconsin.gov/document/courts/756%20N.W.2d%20649
https://docs.legis.wisconsin.gov/document/courts/756%20N.W.2d%20649
https://docs.legis.wisconsin.gov/document/wicourtofappeals/07-2314
https://docs.legis.wisconsin.gov/document/courts/2009%20WI%20App%2023
https://docs.legis.wisconsin.gov/document/courts/316%20Wis.%202d%20386
https://docs.legis.wisconsin.gov/document/courts/763%20N.W.2d%20219
https://docs.legis.wisconsin.gov/document/wicourtofappeals/07-2931
https://docs.legis.wisconsin.gov/document/courts/418%20U.S.%20323
https://docs.legis.wisconsin.gov/document/courts/441%20U.S.%20153
https://docs.legis.wisconsin.gov/document/courts/443%20U.S.%20157
https://docs.legis.wisconsin.gov/document/courts/500%20F.%20Supp%201261
https://docs.legis.wisconsin.gov/document/statutes/2011/ch.%20562
https://docs.legis.wisconsin.gov/document/statutes/2011/ch.%20569
https://docs.legis.wisconsin.gov/document/acts/1993/174
https://docs.legis.wisconsin.gov/document/acts/1995/225
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/courts/99%20Wis.%202d%2016
https://docs.legis.wisconsin.gov/document/courts/298%20N.W.2d%20236
https://docs.legis.wisconsin.gov/document/courts/298%20N.W.2d%20236

11 Updated 11-12Wis. Stats. Database DAMAGES, LIABILITY, MISCELLANEOUS 895.065

(b) “Wagerer” means any person who, by playing at any garmgan agreement with, any other compamd whether that power
or by betting or wagering on any game, election, horse or otlieestablished through a majority or minority ownership or voting
race,ball playing, cock fighting, fight, sport or pastime or on thef securities, common directorsfficers, stockholders, voting
issueor event thereof, or on any future contingent or unknowirusts, holdingtrusts, diliated companies, contract or by any
occurrenceor result in respect to anythivghatever shall have otherdirect or indirect means. “Control” includes ownihg)d
putup, staked or deposited apsoperty with any stakeholder oring or controlling, directly or indirectlyat least 5% of theoting
3rd person, or shall havest and delivered any property to anypowerin the election of directors of a comparfZontrol” has the
winner thereof. samemeaning ashe terms “controlled by” and “under common

(2) (a) A wagerer maywithin 3 months after putting up, stak control with”.
ing or depositing property with a stakeholder or 3rd person, sue(d) “Emeigency provider” means any person who provides
for and recovethe property from the stakeholder or 3rd persoemergencycare or facilities and includes emency manage
whetherthe property has been lost or won or whether it has begent.
deliveredover by the stgkgholder or 3rd person tp the winner (e) “Harm” means:

(b) A wagerer maywithin 6 months after angelivery by the 1. Damage to propert
wagereror thestakeholder of the property put up, staked or depos _° 9 propetty . .
ited, sue for and recover the property from the winner thereof jf 2. Personal physical injuriliness or death, including mental
the property has been delivered over to the winner anguishor emotional harm attendant the personal physical

(3) If the wagerer does not star and recover the property injury, illness or. death.
which was put up, staked or deposited, within the time specified 4- Economic loss.
undersub.(1), any other person mai the persors behalf and 5. Environmental pollution, as defined ir289.01 (4)
the persors name, sue for and recover the property for the use and 6. Expenses incurred by an emencyprovider in preparing
benefitof the wageres family or heirs, in case of theagereis  for and responding to a nucldacident that are not reimbursed
death. The suit may be brought agairstd property recovered unders. 292.11 (7) or that are not paid by another state under a
from any of the following: mutualaid agreement or by a gift or grant.

(a) The stakeholder or a 3rd persothi property is still held  (f) “Nuclear incident” means any sudden or nonsudden release
by the stakeholder or 3rd person, within 6 months after the puttigionizing radiation, as defined unde254.31 (3g) from radic

up, staking or depositing of the property activewaste being stored disposed of in a waste repository or
(b) The winner of the propertithin one year from the deliv transported.“Nuclear incident” does not include any release of
ery of the property to the winner radiationfrom radioactive waste being transported under routine

(4) This section does not apply to any property thapés operations.
mittedto be played, bet or wagered under &i6&2to 569 or under (9) “Person” means any individual or companyPerson”
stateor federal laws relatingp the conduct of gaming on Indianincludesthe federal government.

lands. (h) “Radioactive waste” means radioactive waste, as defined
History: 1993 a. 174486 1995 a. 2251997 a. 2735. in 5.293.25 (1) (b)and radioactive defense waste.
895.057 Action against judicial officer for loss caused (i) “Responsible party” means any persi@scribed under sub.

by misconduct. Any judicial oficer who causet be brought (3) (&) 1. atod.

in a court over which the judicial fider presides any action or  (j) “Routine operationsineans the operation of transportation
proceedingupon a claim placed in the judiciafiokr’'s hands as equipmenin a manner that is not subject to the requirements for
agent or attorney for collectishallbe liable in a civil action to immediatenotice of incidents undet9 USC 1801to 1811 or

the person againsthom such action or proceeding was broughtotice of dischage under s292.11 (2).

for the full amount of damages and costs recovered on such claim) “waste repositoryieans any system used or intended to

History: 1993 a. 486 be used to dispose of or store radioactive waste u#iB&ISC
895.06 Recovery of divisible personalty . When personal 10101t010226 including but not limited to a permanent disposal
4 Systeminterim storage system, monitored retrievablerage

propertyis divisible and owned by tenants in common an
tenantin common shall claim andold possession of more thanSyStem.defensewaste storage system, away-from-reactor stor

the tenants share oproportion thereof his or her cotenant, aftef9€facility and a test and evaluation facility o
makinga demand in writing, may sue for and recover the eoten (2) LiasiLiTy. All responsible parties are strictly liable, jointly
ant'sshare or the valugereof. The court may direct the juify andseverally for any harm caused by a nuclear incident.
necessaryin any such action to find what specific articles or what (3) ResUTTABLE PRESUMPTION. (@) In any action brought
shareor interest belongs to the respective partes] the court undersub.(2) to recover damages for harm claimed to be caused
shall enter up judgment in form for one or both of {peaties by a nuclear incident, it is presumed that the nuclear incident was

againstthe otheraccording to the verdict. acause of the harm if the plairfitiroduces evidence to the court
History: 1993 a. 486 sufficientto enable a reasonable person to find all of the fellow

895.065 Radioactive waste emergencies. (1) DEFINI- Ing: . .

Tions. In this section: 1. The defendant is any of the following:

(a) “Association” means a relationship in which one person & A person who is in any way responsible for the design, con

controls,is controlled byor is under common control with anothesStruction,operation or monitoring dhe waste repository or trans
person. portationequipment from which the radiation was released in the

(b) “Company” means any partnership, joint-steoknpany nuclearincident. . .
businessrust or oganized group of persons, whether incerpo  b- A person who owns the wastpository or transportation
ratedor not, anchny person acting as a recei\mnstee or other _eqt_,llpmenlfrom which the radiation was releasedhe nuclear
liquidator of a partnership, joint-stock compabysiness trust or incident.
organizedgroupof persons. “Company” does not include a state c. A person who produces, possesses, controls or owns radio
or local governmental body active waste stored or disposed of in the waste repository or trans

(c) “Control” means to possess, directly or indirectiye Portationequipment from which the radiation was released in the
powerto direct or cause the direction of the management and pskiclearincident.
ciesof a companywhether that power is exercised through one or d. A person who has an association vaitty person described
moreintermediary companies, or alone, or in conjunction with, endersubd.1. a.toc.
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2. The harm could reasonably have resulted from the nuclelascriptionof the claim in siffcient detail to explain the nature of

incident. the alleged defect and a d_escrip_tiomhm‘ evidence that the clairr_l
(b) A defendant imnaction brought under suf2) may rebut antknows or possesses, including expegorts, that substanti
the presumption under pgg) by proving that: atesthe nature and cause of the alleged construction defect.
1. The defendant is not a responsible party; or 2. Provide the contractor or supplier \_/vith the opportunity to
2. The harm claimed to be caused by a nuclear incident colfigair or to remedy the alleged construction defect.
not have reasonably resulted from the nuclear incident. (b) Within 15 working days after the claimant serves notice of

(4) CourT AwARD. In issuing anyfinal order in any action claimunder par(a), or within 25 working days if the contractor
broughtunder this section in which the plaihifevails, thecourt makesa claim for contribution from a supplier under s{#).(a)
shallaward to the plaintifthe cost of the suit, including reason eachcontractor that has received the notice of claim shall serve
ableattorney and expert witness fees, and the damages sustaiheglaimant any of the following:
by the plaintif. 1. A written ofer to repair or remedy the construction defect

(5) ConsTrRucTION. This section may not be deemed to havat no cost to the claimant. Thef@fshall include a description of
any effect upon the liability ofiny person for any harm caused byny additional construction necesstryemedy the construction

anyincident which is not a nuclear incident. defectand a timetable for the completion of the construction.
19'35;‘_’3'201598Z_’ii22_1195839&%élg?iﬁ'z%%gzi’f”gﬁ?gé_ﬂ 1995 a. 227247, 2. A written ofer to settle the claim by monetary payment.
3. A written ofer including a combination of repairs and
895.07 Claims against contractors and suppliers. monetarypayment.
(1) DerNiTIONS. In this section: 4. A written statement that the contractor rejects the claim.
(a) “Action” means a civil action or an arbitration under chThe contractor shall state the written response to the claim the
788 reasonfor rejecting the claim and include a comprehensive

(b) “Association” means a homeowregassociation, condo descriptionof all evidence the contractémnows or possesses,
minium association under 03.02 (1m) unit ownets associa including expertreports, that substantiates the reason for rejecting
tion, or a nonprofit corporation created to own and operate pdteclaim. The contractor shall also include in the written response
tions of aplanned community that may assess unit owners for ttiethe claim any settlementfef received from a supplier
costsincurred in the performance thfe associatios’obligations. 5. A proposal for inspection of the dwelling under. pe)x

~ (c) “Claim” means a request or demand to remedy a construc (c) If a proposal for inspection is made under. fa), the
tion defect caused by a contractor or supplier related to the cemimantshall, within 15 working days of receiving the contrac
structionor remodeling of a dwelling. tor's proposal, provide the contractor and any supplier on whom
(d) “Claimant” means the ownetenant, or lesseaf a dwelt  a contribution claim has been made and its agents, experts, and
ing, or an association, who has standing to sue a contractor-or stgnsultantseasonable access to the dwelling to inspect the-dwell
plier regarding a construction defect. ing, documentny alleged construction defects, and perform any
(e) “Construction defect,” in those caseben the contractor testingrequired to evaluate fully the nature, extent, and cause of
or supplier has provided a warranty to a consumerns the defi the claimed construction defects and the natureextent of any
nition of “defect” in the warrantyln all other cases, “constructionrepairsor replacementthat may be necessary to remedy them. If
defect” means a deficiency ithe construction or remodeling of destructivetesting is required, the contractor shall deliver the

adwelling that results from any of the following: claimantand all persons on whom a notice of clainc@ntribution
1. Defective material. claim has been served advance notice of the testieast 5 work
2. Miolation of applicable codes. ing days before commencement of the testing and Shfédiy

lggmpletionof the testing, return the dwelling to its pre-testing
conditionwithin a reasonable tinefter completion of the testing,
(f) “Consumer” means a person who enters into a written atthg contractds expense. !f any inspection or testing reveals a
; p N Bndition that requires additional testing to allow the contractor
oral contract with a contractor to construct or remodel a dwelli evaluateully the nature, cause, and extent of the construction
(g) “Contractor” means a person tieatters into a written or gefect,the contractor shall deliver notice to the claimant and all
oral contract with a consumer to constructemodel a dwelling. personson whom a notice of claim or contribution claim has been
(h) “Dwelling” meansany premises or portion of a premiseserved of the need for the additional testingthe claimant shall
thatis used as home or a place of residence and that part of thgovide reasonable access to the dwelling. If a claim is asserted
lot or site on which the dwelling is situated thadiésoted to resi o behalf of the owners of multiple dwellings, then the contractor
dentialuse. “Dwelling” includes other existing structures on thgna|| pe entitled to inspect each of the dwellirsythject to the
immediateresidential premises such as driveways, sidewalk§aim. The claimant shall either provide a specific day for the
swimming pools, terraces, patios, fences, porches, garages, ﬁ'@ftggctionupon reasonable notice for an inspectionequire the

basements. ~ contractorto request in writing a date for the inspection, at least
() “Remodel” means to alter or reconstruct a dwellingg working days before the inspection.

Remodel does not mplude maintenance or repair workl. (d) Within 10 working days following completion of the
(1) “Serve” or “service” means personal service or deliBry inspectionand testing under pdc), the contractor shall serve on
certified mail, return receipt requested, to the last—known addrgss claimant a notice that includes any of thiexsf or statements
of the addressee. _underpar (b) 1.to 4.
(k) “Supplier” means a person that manufactures or provides ) |f the claimant rejects a settlemenfieoimade by the cen
windows or doors for a dwelling. tractor, the claimant shall, within 15 workirdpys after receiving
(L) "Working day” means any daxcept Saturdayunday  the offer, serve written notice of that rejectiém the contractor
andholidays designated in 230.35 (4) (a) Thenotice shall include the reasons for the clainsarectionof
(2) NoTICE AND OPPORTUNITY TO REPAIR. (&) Before com thecontractois offer. If the claimant believes that the settlement
mencingan action against a contractor or supplier regardingo#fer omits reference to any portion of the claomyvas unreasen
constructiondefect, a claimant shall do all of the following:  able, the claimant written notice shall include those items that
1. No later than 90 working days before commendhmg the claimant believes were omitted and set fohni reasons why
action, deliver written notice to the contractor containing &he claimant believes the settlemesfter is unreasonable. The

3. Failure to follow accepted trade standards for workmanli
construction.
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contractorshall deliver the claimarstresponse to a supplier uporafter an initial claim or contribution claim notice has been-pro
whoma contribution claim has been made. vided may not be alleged ian action until the claimant or contrac

(f) Upon receipt of a claimastrejection and theeasongor ~ tor has served the contractor or supplier written notice of the new
the rejection, the contractor shaljthin 5 working days after claim or contribution claim regarding treleged new construc
receivingthe rejection, serve the claimant a written supplementiin defect. The contractor or supplier shall have an opportunity
offer to repair or to remedy the construction defect or serve on fRgesolve the notice of the new claim or contribution clairtihé
claimantwritten notice that no additionalfef will be made. mannerprovided in subg2) and(7).

(g) If the claimant rejects the supplement&ofmade by the (6) ACTION OF CONTRACTOROR SUPPLIER. In any action initi
contractorunder par(f) to remedy the construction defect or t@tedby a contractor or supplier in which a claimant raises an
settlethe claim by monetary payment or a combination of eachffirmative defense or counterclaim alleging a construction
the claimant shall serve written notice of the claimangjection defect,the claimant is not required to comply with this section.
onthe contractor within 15 working days after receipt of the sup (7) CoNTRIBUTION. () Before commencing an action seeking
plementaloffer. The notice shall includize reasons for the claim contributionfrom a supplieffor a claim that a claimant makes
ant'srejection of the contracte supplemental settlemenfaf againstthe contractorthe contractor shall serve the supplier with
If the claimant believes the contracsosupplemental settlementa written notice of the claimarst'claim and a contribution claim
offer is unreasonable, the claimant shall set forth the reasons wtithin 5 working days after the contractsrreceipt of the claim,
the claimant believes the supplemental settlenoffier is unrea  exceptthat a contractor may make a contribution claim later than
sonable. If the contractor decling® make a supplementafef, 5 days after the contractereceipt of the initial claim if the cen
or if the claimant rejects the supplementdénfthe claimant may tractorhas not done any of the following:
bring an action against the contractor tlee claim described in the 1. Taken any action to repair the defect.
noticeof claim without further notice. 2. Performed destructive testing.

(h) If a claimant accepts anyfef made under this subsection, 3 Authorized the claimant to take any action to repair the
andthe contractor or supplier does not proceed to repair or remegyect.

the construction defect under the terms of tHerodr within the . - .
agreed upon timetable, the claimant nhaiyng an action against S%Ibféclgﬁggrggimate”a”y with or altered the property that is the

the contractor or supplier for the claim described in the notice © ! .
bp 5. Materially precluded a supplisrability to ofer to remedy

claim without further notice. the defect by making repairs.

(i) If a claimant accepts a contractoofer to repair a con ; L .
)| (b) Before commencing an actiagainst a suppliea contrae

structiondefect described in a notice of claim, the claimant sh - : . .
providethe contractor and its agents, experts, and consulents 0" Shall provide the supplier with the opportunity to resporitigo

sonableaccess to the dwelling to perform and complete the cdrpntribution claim and repair the alleged construction defect
struction by the timetable stated in the settlemefiet.of underthis section. The notice of contribution claim shall state that

. . . . th ntractor rt nstruction detdaim. The noti f
() If a claimant receives a written statemidatt the contractor € contractor asserts a construction de € nouce o

. X . .contribution claim shall describe the contribution clamsufi-
rejectsthe claim, or if the contractor does not respond to the €laill)o ¢t detail to explain the nature of the alleged constructifact

ant'snotice, the claimant may bring an action against the contrag, ysha| ofer the opportunityo correct the construction defect.

tor for the claim describeth the notice of claim without further g contractor shall include in the notice of claim a description of

notice. _ _ _ ~ the alleged construction defect and include a comprehensive
(k) If a claimant commences an action against a supplier afgkcriptionof all evidence that the contractor knows or possesses,

the supplier has not been providedtice of the claim by the cen including expert reports, that substantiates the nature and cause of
tractor and anopportunity to repair or remedy the constructiothe alleged construction defect.

defectdescribed in the claim as provided under to ¢uh.the (c) Within 15 working days after a supplier has received notice
court or arbitrator shall dismiswithout prejudice or stay the ynata contractor is seeking contribution under (@rthe supplier

actionuntil the claimant serves the supplier with a copy of thg,5|serve the contractor with any of the following:
noticeof claim and provides the supplier an opportunity to repair 1. A written ofer to remedy fully or partially the construction
or remedy the constructiatefect in the same manner as prowdeg : - ) -
: ; efect at no cost to the claimant. Thieoéhall include a descrip
acontractor under this section. X " -
tion of any additional constructiamecessary to remedy the eon

(3) ACTION; DISMISSAL WITHOUT PREJUDICE. If the claimant g ctiondefectand a timetable for the completion of the construc
commencesin action but fails to comply with the requiremenfts 4.

sub. (2) (a) and the contractor or supplier establishes that . .
claim(azm(/v;s provided the notice and FEJF;ochure undéns.148 2. A ert.ten ofer t‘? settlg the claim t_’y monetary payment.
(2), the circuit courbr arbitrator shall dismiss the action without  3: A written ofer including a combination of repairs and
prejudice. If the claimant commences an action but fails to-corfifonétarypayment.

ply with the requirements of suf2) (a)and the contractor or sup 4. A written statement that the supplier rejects the cldite

plier cannot establish that the notice dmdchure was delivered suppliershall state in the written response to the claim the reason
to the claimant under $01.148 (2)the circuit court or arbitrator for rejecting the claim and includecomprehensive description
shall stay the action and order the parties to comply with tigé all evidence the supplier knows or possesses, including expert
requirement®f sub.(2) (a)and s101.148 (2) Before commenc reports,that substantiates the reason for rejecting the claim.

ing an action against a supplier seeking contribufiiwra claim 5. A proposal fothe inspection of the dwelling, following the
that a claimant has served on a contractbe contractor shall proceduresinder par(e).

Servethe Supp|iel’ W|tm nOtice Of Contribution Claim Under Sub. (d) The contractor Sha" forward the Suppm]esponse to the

(7). If the contractor commences an action against a supplier bifimant. The supplier and contractor shall use their bdsttsf

fails to serve the notice of contribution claim, the circuit court @p coordinate their responses to claims and contribution claims.
arbitratorshall stay the action until the contractor lsasplied e) If a supblier proposes to inspect the dwellina that is the sub
with the requirements of this subsection and ¢tb. jecg c?f the copnF;riburt)ior? claim, the I?:ontractor andgclairrmnll,

_(4) WARRANTY TERMS. The claimant and contractor or supwithin 15 working days after receiving the suppkeproposal,
plier are bound by any contractor or supplier warranty tgmers providethe supplier and itagents, experts, and consultants rea
tainingto products or services supplied for the dwelling. sonableaccess to the dwelling to inspect the dwelling, document

(5) ADDITIONAL CONSTRUCTION DEFECTS AND NOTICE AND  anyalleged construction defects, and perform any testing required
OPPORTUNITYTO REPAIR. A construction defect that is discoveredo evaluate fully the nature, extent, and cause of the claimed con
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struction defects and the nature and extent of any repairs or(L) If a contractor receives a written statement that the supplier
replacementshat may be necessary to remedy thende#true rejects the claim, or if the supplier does not respond to the contrac
tive testing is required, the supplier shall give the contraartdr tor’s notice, the contractor may bring an action against the sup
claimantand all persons on whom a notice of clains@ntribution plier for the claim described in the notice of claim without further
claim has been served advance notice of the testtieast 5 work  notice.

ing days before commencement of the testing and shiédit ~ (m) A contractor who is seeking contribution from a supplier
completlon.of.the testing, return the dwelllng to its pre—testingndwho elects to inspect a dwelling under @) .(b) shall serve
conditionwithin a reasonable timafter completion of the testing, the supplier written notice ofhe inspection date and dwelling

at the supplies expense. If any inspection or testing reveals gjgressand whether destructive testing is contemplated, at least
conditionthat requires additional testing to allow the supplier 9 working days before the inspection.

evaluatefully the nature, cause, and extent of the construction
defect, the supplier shall provide notice to the contracod i ; . .
claimantand all persons on whom a notice of clainsamtribution '€SPond to any notice served in a manner required under this sec
claim has been served of the need for the additional testing and'R® then any der made in that.notlce Is rejected. .
contractorand claimant shall provide reasonable access to the(9) LIMITATION PERIOD. If, during the pendency of the notice,
dwelling. If a claim is asserted on behalf of the contractor of mu['spectionoffer, acceptance, or repair process, an applicable lim
tiple dwellings, then the supplier shall be entitled to inspect eadtion period would otherwise expire, the limitation period is
of the dwellings. The contractor and claimant shall provide-a sp@lled pending completion of the notice of claim process described
cific day for the inspection upaeasonable notice for an inspecin this section. This subsection shall not be construed to revive a
tion or require the supplier to request in writinglate for the limitation period that has expired before the date on which a
inspection at least 3 working days before the inspection. claimant’swritten notice of claim is served or extend any appli

(f) Within 10 working days following completion of the caPlestatute of repose. . o
inspectionand testing under pge), the supplier shall serve on the  (10) ALTERATION OF PROCEDURE. After service of the initial
contractora notice thaincludes any of the fdrs or statements hoticeof claim and initial contribution claim, a claimant, a €on
underpar (c) 1.to 4. tractor,and a supplier mapy written mutual agreement, alter the

(g) If the contractor rejects a settlemerfenfnade by the sup procedurédor the notice of claim process described in this section.
plier, the contractor shall, withih5 working days after receiving  (11) APPLICATION TO OTHERS. This section does not appy
the offer, send written notice of that rejection to the suppligne  a contractors or supplie's right to seek contribution, indemnity
noticeshall include the reasons for the contrastrejection of the Or recovery against any party other than a supplier for a claim
supplier’soffer. If the contractor believes thile settlement &dr  madeagainst a contractor or supplier
omitsreference to any portion of the claim, or waseasonable,  (12) HomeEowNERREPAIRS. Without giving notice under this
the contractots written notice shall include those items that theection,a homeowner may make immediate repairs to a dwelling
contractorbelieves were omitted and set forth the reasons why tlagprotect the health or safety of its occupants.

contractorbelieves the settlementfef is unreasonable. (13) BrocHURE. The department of safety and professional

(h) Upon receipt of a contracterrejection and the reasons forservicesshall prepare a brochure explaining the process tinider
therejection, the supplier shall, within 5 workidgys of receiv  sectionand shall provide that brochure to contractors.
ing the rejection, maka supplemental fdr of repair or monetary  History: 2005 a. 2012007 a. 972011 a. 32
paymentto the contractor or serve on the contractor written notice
thatno additional der will be made. 895.09 Scrap metal or plastic bulk merchandise con -

(i) If the contractor rejects the supplementégéofade bythe tainer theft; civil liability . (1) Any owner of nonferrous scrap,
supplierto remedy the construction defect or to setéeclaim by ametal article, or a proprietary article, as those terms are defined
monetarypayment or a combination of eathe contractor shall, in s.134.405 (1)who incurs injury or loss as a result of a violation
within 15 working days after receiving thefaf serve written 0f s.134.4050r s.943.20may bring a civil action against the per
notice of the contractds rejection on the supplierThe notice sonwho committed the violation.
shallinclude the reasons for the contratdéaejection of the sup (2) If theperson who incurs the loss prevails against a person
plier’s supplementasettiement dér. If the contractor believes who committed the violation, the court shall grant the prevailing
the suppliefs supplemental settlementeafis unreasonable, the party all of the following:
contractorshall set forth the reasons why the contrab#dieves () Actual damages.
the supplemental settlementef is unreasonable. If treaipplier
declinesto make a supplementalfef, or if the contractor rejects ) - _—
the supplemental ¢ér, the contractor may bring an action again erenot taken into account in determining the amount of actual

the supplier for the claim describedtime notice of claim without amagesm(_jer par("f‘)' o
further notice. (c) Notwithstanding the limitations under799.250r814.04

() If a contractor accepts anffer made under this subsection,COStS'd'SbursememS' and reasonable attorney fees.

andthe supp“er does not proceed to m&l@monetary payment (3) If the court flndS that the violation was committed for the
or remedy the construction defect within the agreed tipogta ~ Purposeof commercial advantage, the court may award punitive
ble, the contractor may bring an actiagainst the supplier for the damagego the person who incurs the loss.
claim described in the notice of clawithout further notice. The  (4) Any awards provided under suf2) (a) or (b) shall be
contractormay also file the supplisr offer and contractes reducedby the amount of any restitution collected for the same act
acceptancén the circuit court action, and thef@afandacceptance unders.800.093or 973.20
createa rebuttable presumption that a binding and valid settlement(sy The person who incurs the loss has the burden of proving
agreemenhas been created and should be enfobgettie court. py the preponderance of the evidence that a violationl@4s405

(k) If a contractor accepts a suppbeoffer to repair a con or 943.200ccurred.
struction defect described in a notice of claim, the contractor History: 2007 a. 642011 a. 194
whenappropriate, and the claimant shall provide the supplier and
its agents, experts, and consultants reasonable access to the d888.10 Tort actions in residential real estate trans -
ing to performand complete the construction by the timetablactions. (1) In this section, “residential real estatansaction”
statedin the settlement &r. meansa real estate transfer to whict789.01 (1)applies.

(8) FAILURE TO RESPONDTO NOTICE. If @ person fails téimely

(b) Any lost profits that are attributatiie the violation and that
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(2) In addition to any other remedies availableder lawa whereuporthe surety shall be disclgd and released froemy
transferedn a residential real estate transaction may maintain umther liability under the bond.
actionin tort against the real estate transferor for fraud committedttistory: 1979 c. 10s.60 (11); 1985 a. 332

or an intentional misrepresentation made, by the transferor in . L )
residentialreal estate transaction. %.34 Renewal of sureties upon becoming insuffi -

History: 2009 a. 4 cient and effects thereof. If any bail bond, recognizance,
' o undertakingor other bond or undertaking given in any civil or

895.14 Tenders of money and property . (1) TEnpErmay  Criminal action or proceeding, becomes at any time fieent,
BE PLEADED. The payment or tender of payment of the whole suffie court or judge thereof, municipal judge or amagistrate
due on any contract for the payment of monaithoughmade beforewhom such action or proceeding is pending, ,ngpn
afterthe money has become due and payable, may be pleade@ptise, require the plaintffor defendant to give a new bond,
an action subsequently brought in likeanner and with the like recognizancer undertaking.Every person becoming surety on
effectas if such tender or payment had been made at the time gfy suchnew bond, recognizance or undertaking is liable from the
scribedin the contract. time the original was given, the same as if he or she had been the

(2) TENDERAFTERACTION COMMENCED. A tender may benade  ©riginal surety If any person fails to comply withe order made
afteran action isorought on the contract of the whole sum thelj the case the adverse party is entitled to any ojaggment,
due, plus legal costs of suit incurreg to the time, at any time remedyor process to which he or sheuld have been entitled had
beforetheaction is called for trial. The tender may be made to th Pond, recognizance or undertaking been given at any time.
plaintiff or attorneyandif not accepted the-de-fendant may pI_ead :I?Jtrz::yo.nf}i?izz fi)rigz section to apply is that the bond must at one time have been
the same by answer or supplemental answelike manner as if gficient. Bruer v Town of Addison194 Ws. 2d 617534 N.W2d 634(Ct. App.
it had been made before the commencement of the action, briregs).
ing into court the money so tendered for costs as well as for debt o o . .
or damages. 895.345 Justification of individual sureties. (1) This

(3) PROCEEDINGSON ACCEPTANCEOF TENDER. If the tender is S€ctionshall apply to any bond or undertaking in an amount of
acceptedhe plaintif or attorney shall, at the requesthe defend More than$1,000 whereon individuals arefered as sureties,
ant,sign a stipulation of discontinuance of the acfimrthat rea  Which is authorized or required by any provision of the statotes
sonand shall deliver it to the defendant; and also a certificateR§ 9iven or fumished in or in connection with any civil actan
notice thereof to the dicer who has any process against theroceedingn any court of record ithis state, in connection with
defendantif requested. If costs are incurred for any service ma#élich bond or undertaking real property ieved as security

by the oficer after the tender is accepted defore the difcer (2) Beforeany such bonar undertaking shall be approved,
receivesnotice of theacceptance, the defendant shall pay the cosereshall be attached thereto and made a part of such bond or
to the oficer or the tender is invalid. undertakinga statement under oath in duplicate by the surety that

(4) INVOLUNTARY TRESPASS. A tender maye made in all cases the surety is the sole owner of the propertfecéd by the surety
of involuntary trespass before action is commenced. Whitie in @S Security and containing the following additional information:

opinion of the court or jury a sfiient amount was tenderedttee (a) The full name and address of the surety
party injured, agenbr attorney for the trespass complained of, (b) That the surety is a resident of this state.
judgmentshall be entered against the plaintdr costs if the ¢) An accurate description by lot ahtbck numbeif part of

defendankept the tender good by paying the money into court @fecorded and filed plat, or by metes and bounds of the real estate
thetrial for the use of the plainif offeredas security

(5) PAYMENT INTO COURT OF TENDER; RECORDOF DEPOSITS. (@) ; ;
Whentender of payment in full is made and pleaded, the defequ(?])orﬁesst?etgggpggfu?gge of the propertigsred constitute
ant shall paythe tender in full into court before the trial of the . .
actionis commenced and notify the opposite pamtyriting, or (e) A statement of the total amount of the liens, unpaid taxes
be deprived of all benefit of the tendewhen the sum tendereg@nd other encumbrances against each propefeeat
andpaid into court is sfitient, the defendant shall recover the (f) A statement as to the assessed value of each property
taxablecosts of the action, if the tender was prior to the-coroffered, its market value and the value of the equity owed
mencemenbdf the action. The defendant shall recover taxabéboveall encumbrances, liens and unpaid taxes.
costsfrom the time of the tendgf the tender was after suit cem  (g) That the equity of the real property is equal to twice the pen
menced. _ alty of the bond or undertaking.

(b) Whenany partypursuant to an order or to lasleposits any  (3) This sworn statemeshall be in addition to and notwith
moneyor property with theelerk of court, the clerk shall record standingother afidavits or statements of justification required or
the deposit in the minute record describing the money or propefisbvided for elsewheren the statutes in connection with such
and stating thedate of the deposit, by whom made, under whbndsand undertakings.
orderor for what purpose and shall deliver a certificat¢hebe  History: 1993 a. 4861999 a. 96
factsto the depositgrwith the volume and pagef the record Crosss—refgg%mz:g: This section does not apply to bonds of personal representa
endorsecn the certificate. fives. See s856.

History: 1981 c. 671983 a. 192s.274t0279, 1983 a. 30%.8; Stats. 1983 s. 895.346 Bail deposit in lieu of bond Whenany bond or
895.14. : . 2al ; - se e Y .
undertakingis authorized in any civil or criminal action or pro

895.28 Remedies not merged. When the violation of a ceedingthe would-be obligor mayn lieu thereof and with like

right admitsof both a civil and criminal remedy the right to prose/€gal effect, deposit with the proper court ofioér cash or certi
cutethe one is not mged in the other fied bank checksr U.S. bonds or bank certificates of deposit in

anamount at least equal to the required security; and the receiver

895.33 Limitation of surety’ s liability . Any personmay thereofshall give a receipt the_refor and shall_ notify the payor bank
limit the amount ofiability as a surety upon any bond or othePf any deposits of bank certificate$ deposit. Sectio808.07
obligationrequired by law or ordered by any court, judgenici  shallgovern the procedure so far as applicable.

pal judge or pubic diial for any purpose. The amount of the 1S, Sup Gt Ottty s 20568 1ot Aorrrc totes,
limited liability may be recited in the bodyf the bond or stated pairie 206 Ws. 2d 68556 N-N2d 697(1996).95-1352  °

in the justification of the suretyln an action brought upon the

bond,no judgment may be recovered agathstsurety for a sum 895.35 Expenses in actions against municipal and
largerthan the amount of the liability stated, together with the prother officers. (1) Whenever in any citytown, village,school
portionalshare of the costsf the action. In an action brought ondistrict, technical college district or county cbas of any kind are
thebond, a surety may depositcourt the amount of the liability filed or an action is brought against anfiagfr thereof in the ¢
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cer’s official capacity or to subjecany such dfcer, whether or deathresulting from personal injury so sustained, in which recov
notthe oficer is being compensated on a salary basis, to a pers@lis sought upon the ground of want of ordinary care of the
liability growing outof the performance of fifial duties, and employer,or of any oficer, agent, or servant of the employier
suchchagesor such action is discontinued or dismissed or sushall not be a defense:

matteris determined favorably to suchfioér, or such dicer is (a) That the employee either expressly or impliedly assumed
reinstatedor in case such fter, without fault on the dicer’'s  the risk of the hazard complained of.

part, is subjected to a personal liability as aforesaid, such city (b) When such employer has at the time of the injury in a com

town, village, school district, technical college district or county, - employment 3 or more employees, that the injuryeath

may pay all reasonable expenses which suticestnecessarily \2qcaused in whole or in part by the want of ordinary care of a
expendedy reason thereof. Such expenses may likewipeaioe fellow servant

eventhough decided adversely to sucfiaafr, where it appears L
from the certificate of the trial judge that the action involved the (€) When such employer has at thee of the injury in a com

constitutionalityof a statute, not theretofore construed, relating fon @émployment 3 or more employees, that the injurgleath
the performance of the Biéial duties of said dicer. wascaused in whole or in part by the want of ordinary care of the

(2) (a) In this subsection: injured employee, where such want of ordinary care was nact will

1. “Criminal proceeding”

. . ful.
underchs.967 to 979 means an action or proceeding (2) Any employer who has elected to pay compensation as

providedin ch.102 shall not be subject to this section.

2. “Protective services fiter” means an emgencymedical .
technician,as defined in 256.01(5), first responderas defined exég%éggf ?grt;gr%%)g?)ég)ig Z?J(&)ei??g r&%tzapply to farm labor

g]ﬁis£?6.01 (9) a fire fighter or a law enforcement or correctional (4) No contract, rule, or regulation, shall exempt the employer
’ . . . . from this section.
~(b) 1. Notwithstandingub.(1), the city town, village, school  History: 1993 a. 4862005 a. 155
district, technical college district, or county shall reimburse a pro Thefellow servant defense is not availablettarm employer of a child employed
tective services dfcer for reasonable attorney fees incurred pip violation of child labor laws. iEdale v Hasslinger79 Wis. 2d 194255 N.w2d
theofficer in connection with a criminal proceeding arising froni™"
the oficer’s conductin the performance of fiial duties unless, ggg 375 Abrogation of defense that contract was

in relation to that conduct, any of the following applies: champertous. No action, special proceeding, cross complaint
a. The diicer is convicted of a crime. or counterclaim in any court shall be dismissed on the ground that
b. The oficer's employment is terminated for cause. aparty to the action is a party to a contract savoring of champerty

c. The oficer resigns for reasons other than retirement befo?f maintenance unless the contract is the basis ofctéien
the attorney fees are incurred. pleaded.

d. The oficer is demoted or reduced in rank. 895.42 Deposit of undistributed money and property
€. The oficer is suspended without pay for 10 or more workyy personal representatives and others. ~ (1) (a) In this
ing days. subsectionjtrust company” means any trust company or any state
2. If a collective bagaining agreement covering tpeotec  or national bank in thistate that is authorized to exercise trust
tive services dfcer defines reasonable attorney fees for the pupowers.

pose of subdl., that definition shall apply (b) Ifin any proceeding in any court of record itiatermined
K'Sm'y; ﬁ971t hC 154:,199? a-f399485' 2005t a% 132;10?;- 1,3‘)' g " thatmoneys or other personal property in the custody of or under
county has the option to refuse payment of its sherifiminal defense attor ; ;
?j-eg%ssf)ees. Bablitch & Bablitch.\Lincoln County82 Wis. 2d 574263 N.W2d 218 E)I‘;ﬁecrc())?ftlrccélrc())ff fl\']neycp('))i:’fobrggl"’]%grfosznrl‘[lzmlreall ggggﬁ’l frt(?‘lcee:)‘]eerrson
SOTe'r‘iasctSsect:??ﬁgomnf?c?;gﬂit;ir;glfifl)é gsr %(;l;/% rtf; Qfﬁé grffi?;rs’sngﬁg;ng fgfegci{ign is alive, or to an artificial person if it is in existence and entitled
againstthé municipality under this section, eviethe municipality had a practice of to receive, and o_thervwse to some Other perspnthmdo_urt finds
reimbursingattorney feeand costs incurred and it failed to pay because of politic&iny of the following, the court may direct thefior having cus
concerns. Murray v City of Milwaukee,2002 WI App 62252 Wis. 2d 613642 tody or control of the money or property to depositrﬁmeyor

N.W.2d 541, 01-0106 . .
A city may reimburse a commissioner of the city redevelopment authority for Ie&{IOpertyWIth any trust company:

expensesncurred by the commissioner when des are filed against temmis 1. That there is not sligient evidence showing that the natu

sionerin his or her dfcial capacity seeking the commissiotgeremoval from dfce ; d i ; i
for cauise and the clys are found by the common council to bé unsuppogadh ral person first entitled to take is aliver, that the artificial person

reimbursements discretionary The city redevelopment authority lacks statutoryiS in existence and entitled to receive.

authorityto authorize reimbursement for such legal expenses. 63@¢ty. 421. 2. That thenoney or other personal propen’t}cluding any
A city council can, in limited circumstances, reimburse a council member for r . f f

sonable attorney fees incurred in defending an alleged violation of the open me acyor $hare of intestate propertannot be delivered to the_

law, butcannot reimburse the member for any forfeiture imposed. 66@ety. 226. personentitled to the money or property because the person is a
This section applies to criminal chys brought against a formeficér for alleged  memberof the military or naval forces difie United States or any

fraudulentfiling of expense vouchers’1 Atty. Gen. 4 of its allies or is engaged in any of the armed forces abroad or with

Sections 895.35 and 895.46 apply to actions for open meetings law violation . . iy .
the same extent they apply to other actions against pulileenf andemployees, thé American Red Crosmciety or other body or similar business.

exceptthat public dficials cannot be reimbursed ftorfeitures they are ordered to (c) Any oficer depositing money or property with a trust eom
pay for violating open meetings laWr Atty. Gen. 177 panyunder par(b), shall take the trust compasyeceipt for the
deposit. The receipt shall, to the extent of the deposit, constitute

895.36 Process against corporation or limited liability . : ;
company officer. No process against private property shaft complete dischage of the dicer in any accounting made by the

issuein an action or upon a judgment against a public corporatigfficer in the proceeding.

or limited liability company or an fiter or manager in his or her  (2) In case such deposit is directed to be made, the court shall

official capacity when the liabilityif any, is that of the corpora requirethe trust company or bank in which said deposit is ordered

tion or limited liability company nor shall any person be liable d§ be made, as a condition of the receipt thereof, to accept and han

garnisheef such public corporation or limited liabilisompany dle, manage and invest the same as trust funds to the same extent
History: 1993 a. 12; 2005 a. 155 asif it had received the same as a testamerttast, unless the

courtshall expressly otherwise direecept that the reports shall

895.37 Abrogation of defenses in employee personal bemade to the court of its appointment.

injury actions. (1) In any action to recover damadesa pef (3) No distribution of the moneys or personal property so

sonalinjury sustainedwithin this state by an employee whiledepositedshall be made by the depository as sunabtee or other

engagedn the line of the employegdutyas an employee, or for wise without an order of the court on notice as prescribed by s.
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879.03 and the jurisdiction of the court in the proceeding el (5) SLENCE AGREEMENTS. Any provision in a contract or
continuedto determine, at anyme at the instance of any partyagreementelating to the settlement of any claim by a patient
interestedthe ownership of said funds, and to order their distribagainsta therapisthat limits or eliminates the right of the patient
tion. to disclose sexual contact by the therapist to a subsequent thera
History: 1973 c. 991993 a. 4862001 a. 1022005 a. 149 pist, the department of safety and professional services, the
departmenbf health services, the injured patients and families

895.43 Intentional killing by beneficiary of  contract. ; ; - e :
Therights of abeneficiary of a contractual arrangement who ki”ggin(;pensatloriund peer review council, or a district attorney is

the principal obligee under the contractual arrangement are 90V%istory: 1985 a. 2751987 a. 3521991 a. 160217 1995 a. 25.9126 (19)1999
erned by s854.14 a.85, 2003 a. 11; 2005 a. 15%.62; Stats. 2005 s. 895.442007 a. 2G5.9121 (6)
History: 1981 c. 2281987 a. 2221997 a. 188 (a); 2011 a. 32
Undersub. (2), consent is not an issue and, as such, an instruction regarding the

; o s i victim’s contributory negligence wasiproper Block v Gomez201 Ws. 2d 795
895.435 Intentional killing by beneficiary of certain 549 N.W2d 783(Ct. App. 1996)94-1085

death benefits. The rights ofa beneficia_ry to recewe benefits This section grants no cause of action against a thespistloyer L.L.N. v.
payableby reason of the death of an individual killed bylle@e  Clauder203 Ws. 2d 570552 N.w2d 879(Ct. App. 1996)95-2084 Reversed on
ficiary are governed by 854.14 othergrounds209 Ws. 2d 674 704,563 N.W2d 434(1997),95-2084
History: 1981 c. 2281987 a. 2221997 a. 188 o
895.442 Sexual exploitation by a member of the

895.441 Sexual exploitation by a therapist; action  for. clergy; action for . (1) DerINITIONS. In this section:
(1) DeriniTIONS. In this section: (@) “Member of the clagy” has the meaning givéns.48.981

(@) “Physician” has the meaning designated #48.01 (5) (1) (cx).

(b) “Psychologist” means a person who practices psychplogy (b) “Religious oganization” means an associatimonfer
asdescribed in $455.01 (5) ence,congregationgconvention, committee, or other entity that is

(c) “Psychotherapy” has the meaning designated465.01 organized and operated for a religious purpose and that is exempt
(6). from federal income tax und@6 USC501(c) (3) or (d) and any

(d) “Sexual contact” has the meaning designated940.225 subunitof such an associatioognference, congregation, conven
() (b). tion, committee, or entity that is ganized and operated for a

(e) “Therapist” means a physician, psychologist, Socig?llglo%spurpose. ., . . .
worker, marriageand family therapist, professional counselor. () “Sexual contact” has the meaning given i840).225 (5)
nurse,chemical dependency counselorember of the clgy or
otherperson, whether or not licensedcertified by the state, who  (2) Cause orF ACTION. (a) Any person wheufers an injury
performsor purports to perform psychotherapy as a result of sexual contact with a member of thegglehat
(2) CAUSEOFACTION. (a) Any person who dfefrs, directly or occurswhile the person is under the agel8fmay bring an action
indirectly, a physical, mental or emotional injury caused byagainstthe member of the clgy for all damages caused by that
resultingfrom or arising out of sexual contact with a therapist wiggxualcontact.
is rendering or has rendered to that person psychotheraipy (b) Any person who may bring an action under. fg@rmay
selingor other assessment or treatment of or involving any meriging an action against the religiousyanization that employed
or emotional illness, symptorr condition has a civil cause ofthe member of the clgy for all damages caused by that sexual
actionagainst the psychotherapist for all damages resulting frogyntactif, at the time thathe sexual contact occurred, another
arisingout of or caused by that sexual contact. Consent is notgfioyeeof that religious aganization whose duties included
:zstﬁglr;l?t;]j:citgfntﬁgiiii?rzsosciﬁ;?;gl%Sgrsneg%gﬂhgogaiit ttr?eagupervisinghatmember of the clgy knew or should have known
psychotherapycounseling, assessment or treatment ended. thatthe member of the clgy previously had sexual contact _Wlth
) . a person under the agei8 and failed to do all of the following:
(b) Notwithstanding s801.09 (1) 801.095 802.04 (1)and 1 R t that | tact unded.981 (3
815.05(1g) (a) in an action brought under trisction, the plain - Report that sexual contact unded8.981 (3)
tiff may substitute his or her initialgy, fictitious initials, and his 2. Exercise ordinary car® prevent similar incidents from
or her age and county of residerfoehis or her name and addres®Ccurring.
onthe summons and complaint. The plaitgifittorney shall sup (c) Notwithstanding s€801.09 (1) 801.095 802.04 (1) and
ply the court the namand other necessary identifying informa815.05(1g) (a) in an action brought under ttgsction, the plain
tion of the plaintif. The court shall maintain the name and otheiff may substitute his or her initialsr, fictitious initials, and his
identifying information, and supply the information to other paior her age and county of residerioehis or her name and address
tiesto the action, in a manner that reasonably protects the inforroa the summons and complaint. The plaihdifattorney shall sup
tion from being disclosed to the public. ply the court the namand other necessary identifying informa
(c) Upon motion by the plainfifand for good cause shown,tion of the plaintif. The court shall maintain the name and other
or upon its own motion, the court may make any order that justigentifying information, and supply the information to other par
requiresto protect: tiesto the action, in a manner that reasonably protects the informa

1. A plaintiff who is using initials in an action under this section from being disclosed to the public.
tion from annoyance, embarrassment, oppression or undue bur(d) Upon motion by the plainfifand for good causshown,
denthat would arise if any information identifying the plaihtif or upon its own motion, the court may make any order that justice
weremade public. requiresto protect any of the following:

2. A plaintiff in an action under this section from unreason 1. A plaintiff whois using initials in an action under this sec
ably long, repetitive or burdensome physical or mental examirtzon from annoyance, embarrassment, oppression, or undue bur
tions. denthat would arise if any information identifying the plaintif

3. The confidentiality of informatiomhich under law is cen Weremade public.
fidential, until the informationis provided in open court in an 2. A plaintiff in an action under this section from unreason

actionunder this section. ably long, repetitive, or burdensome physical or mental examina
(3) PUNITIVE DAMAGES. A court or jury may awargunitive tions.
damagedo a person bringing an action under this section. 3. The confidentiality of informatiomhich under law is cen
(4) CALCULATION OFSTATUTEOFLIMITATIONS. An action under fidential, until the informationis provided in open court in an
this section is subject to 893.585 actionunder this section.
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(3) ConseNT. Consent is not an issue in action under this (d) The plaintif may bring a civil action under th&@ibsection

section. regardlesof whether there has been a criminal action related to
(4) CALCULATION OF STATUTEOFLIMITATIONS. An action under theinjury, property damage or loss or expenditure of money under

this section is subject to 893.587 par.(a) or(b) and regardless of the outcome of that criminal action.
(5) SILENCE AGREEMENTS. Any contract or agreemebr (3) SERVICEOFPROCESS.A summons may be served individu

cerningthe settlement of any claim under this section that limi@!ly upon any membeteader officer or oganizerof a criminal
or eliminates the right of the injured person to disclose the ser%FQ by service as provided under&01.1 (1), (2), (5) or (6)
contact described under sul{2) to another member of the Wheréthe claim sued upon arisest of or relates to criminal gang
religious organization to which the member of the gleunder activity within this state stiicient to subject a defendant to per
sub.(2) belongs, to a therapist, as defined i835.441 (1) (e)to zonaéjufrtisdiction undgr sﬁ?l.OSb(Z)t(t)_ (10). %_jugjgmg_nt {_en

: ' 4 o ; eredafter service under this subsection is a bindidigidication
\e}ggrson listed under 48.981 (2) (a)or to a district attorneys againstthe criminal gang.

History: 2003 a. 2792005 a. 15%.63 Stats. 2005 5. 895.442. (4) INJUNCTIVE RELIEF, DAMAGES, COSTSAND FEES. (a) The
court,upon the requesif the state, a school district or a political
subdivision,may grant an injunction restraining an individual
from committing an act that would injutiee state, a school district
for. (1) If a person stiérs physicalnjury to his or her person or or a political subdivision or may ordsuchother relief as the court
emotionaldistress or damage to or loss of his or her progmrty determiness proper . . )
reasonof conduct thafs prohibited under $943.012and that _ (P) The court may order a criminal gang member to divest him
causeslamage to any property specified i943.012(1) to (4)  Selfor herself of any interest or involvement in any criminal gang
or by reason of conduct that is grounds for a penalty increase urRfgivIty and may restrict a criminal gang member frengaging
5.939.645 (1)the person has a civil causeasfion against the in any future criminal gang activity
personwho caused thphysical injury emotional distress, dam  (c) In addition to the costs allowed undei8$4.04 afinal
ageor loss. judgmentin an action under sukR) (a)in favor of the plaintif

(2) Theburden of proof ira civil action under sulfl) rests shall include compensatory damages for the expenditure of
with the person who sigfrs the physical injuryemotional dis moneyfor the allocation or reallocation of law enforcement, fire
tress,damage or loss to prove his or her case pseponderance fighting, emegency orother personnel or resources caused by the
of the credible evidence. c_riminal gang activity _and compensation for the costs of theinves

(3) If the plaintif prevails in a civil action under sufi), he tigationand prosecution and reasonable attorney fees.
or she may recover special and general damages, including dam(d) In addition to the costs allowed undeiB$4.04 a final
agesfor emotional distresgunitive damages; and costs, ineludjudgmentin an action under sul2) (b) in favor of the plaintif
ing all reasonable attorney fees and other costs of the investigaginallinclude attorney fees and the costs of the investigation and
andlitigation which were reasonably incurred. litigation.

(4) A person may bring a civil action undsrb.(1) regardless iﬁrﬁge) The final judgment in favor of the plairftih an action
of whether there has been a criminal action related to the physigadiersub.(2) (a)or (b) may include punitive damages assessed
injury, emotional distress, loss or damage under §liband againsta criminal gang leadgofficer, organizer or membexho

(5) Thissection does not limit the right of a persomeéioover  History: 1993 a. 982005 a. 155.67; Stats. 2005 s. 895.444.
from any parent or parents undeB85.035

History: 1987 a. 3482003 a. 2432005 a. 15%.65; Stats. 2005 s. 895.443.  895.445 Damage to certain machines; action for
] o o ] (1) An owner of a machine operated by the insertion of coins, cur

895.444 Injury caused by criminal gang activity; action rency,debit cards or credit cards that is damaged by a parton
for. (1) DEerINITIONS. In this section: ing with the intent to commit a theft from that machine may bring

(a) “Criminal gang” has the meaning given i®39.22 (9)  anaction against the person.

(b) “Criminal gangactivity” has the meaning given in s. (2) Theowner has the burden of proving his or her case under

895.443 Physical injury, emotional distress, loss or
damage suffered by members of certain groups; action

941.38(1) (b) sub.(1) by a preponderance of the credible evidence.
(c) “Political subdivision” means a cityillage, town or (3) If the owner prevails in a civil action under s, he or
county. shemay recover all of the following:

(2) CiviL cAUSEOFACTION. (a) The state, a school district or  (a) Treble damages.

apolitical subdivision may bring an action in circuit court for any (h) Costs, including all reasonable attorney fees and other

expenditureof moneyfor the allocation or reallocation of law costs of the investigationand litigation that were reasonably
enforcement,fire fighting, emegency or other personnel orjncyrred.

resourcedf the expenditure of money by the state, a school district

or a political subdivision is the result of criminal gang activity les
(b) Any person who stérs physical injunyor incurs property 546 ynder sutf1) and regardless of the outcome of any such-crim

damageor loss resulting from any criminal gaagtivity has a 5 action

causeof action for the actual damages sustained. The burden Qlisiry: 1995 a. 1332005 a. 155.69; Stats. 2005 5. 895.445.

proof inacivil action under this paragraph rests with the person

who suflers the physical injury or property damage or lss go5.446 Property damage or loss caused by crime;
provehis or her casby a preponderance of the credible evidencgetion for. (1) Any person who stiérs damage or loss by rea

(c) The action may be brought against thigninal gang or son of intentional conduct that occurs on or after November 1,
againstany membereadey officer or oganizer of a criminal gang 1995, and that is prohibited under 843.01 943.2Q 943.21
who participates in a criminal gang activity or who authorize943.24943.26943.34943.395943.41,943.50943.61,943.74
causesoprders, ratifiesiequests or suggests a criminal gang actior 943.76 or by reason of intentional conduct that occurs on or
ity. An action brought under thi&ibsection shall also name asfter April 28, 1998, and that is prohibited unde©43.201or
defendantshe criminal gang and any criminal gang memiteas  943.203 or by reason of intentional conduct that occurs on or after
participatedn the criminal gang activityAn action brought under July 1, 2004, and that is prohibited unde®43.011 943.012 or
this subsection may name, as a class of defendants, all unkn®#8.017 has a cause of action against the person who caused the
criminal gang members. damageor loss.

(4) An owner may bring a civil action under s\ib) regard
sof whether there has been a criminal action related to the dam
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(2) Theburden of proof in a civil action under sib) is with This section did not void an indemnitjause in a contract. GerdmanthS. Fire
the person who stérs damage or loss to prove a violation of £7suranceco.119 Ws. 2d 367350 N.W2d 730(Ct. App. 1984).
943.01 943.011 943.012 943.017 943.2Q 943.201 943.203 ; ; ;
943.21943.24943.26943.34 943.395943.41 943.50943.61 o448 Safety devices on farm equipment, ordinary
943.74 or 943.76by a preponderance of the credible evidencgeg“gence' (1) In this section:
A conviction under 943.01 943.011943.012043.017943.20 - (&) Fam equipment’ means a tractor or other machiel
943.201 943.203 943.21 943.24 943.26 943.34 943.395 ) farming. .
943.41,943.5Q 943.61,943.74 0r943.76is not required to bring (D) “Safety devicemeans a guard, shield or other part that has
anaction, obtain a judgment, or collect on oaigment under this thePUrpose of preventing injury to humans. N
section. (2) If a person in the business of selling or repairing farm
e N o : equipmentabricates a safety device and installs the safety device
L ’ on used farm equipment, after determining either that the farm
or .1 e plan revalo 1 ol acton under su). e G5 arm equiprert, afer Geermining exrr hat e
y . ) g . equipmentwas not originally equipped with suahsafety device
(a) Actual damages, including the retail or replacemvahte or that a replacemeiig not available from the original manufac
0_f da_maged, used, or lost propemshichever is greatefor a turer or from a manufacturer of replacements, and notifies the
violation of s. 943.01 943.011 943.012 943.017 943.2Q0 owneror purchaser of the farm equipment that the pefabri
943.201 943.203 943.21, 943.24 943.26 943.34 943.395 catedthe safety device, the person is not liable for cldonaded
943.41,943.5Q0 943.61 943.74 0or943.76 in tort for damages arisirfgom the safety device unless the claim
(b) All costs of investigation and litigatithat were reasen antproves, by a preponderance of the evidence, that a cause of the
ably incurred, including the value of the time spent ayy ~Claimant'sharm was théailure to use reasonable care with respect
employeeor agent of the victim. to the design, fabrication, inspection, condition or installation

. or warnings relating to, the safety device.
(c) Exemplary damages of not more than 3 times the amoUnisory: 1093 a. 4552005 a. 15%.50; Stats. 2005 s. 895.448.

awardedunder pan@). No additional proof is required under this
section for an award of exemplatgmagesinder this paragraph. 895.449 Action for loss caused by failure to pay  for

(3m) (a) In this subsection, “plant” includes the materiagasoline or diesel fuel. (1) In this section:
taken,extracted, or harvested from a plant, or a seed or pidnar (a) “Association” means a membershianization whose
materialthat is being used or that will be used to grow or developemberships composed of retail businesses that sell gasoline or
aplant. dieselfuel.

(b) If the violation of s943.01 (1)involves the circumstances (b) “Fuel retailer” means a person whofsu a loss as the
unders.943.01 (2d)the court may award a prevailing plaiftife  resultof a violation of s943.21 (1m) (d)
reasonableattorney fees incurreth litigating the action and,  (c) “Vehicle owner” means a person who holds the legal title
whendetermining the damages recoverable under(8)shall  of the vehicle that receiveghsoline or diesel fuel involved in a
includethe market value of the plant before tl@nage or destruc violation of 5.943.21 (1m) (d)
tion, and the costs of production, research, testing, replacement(y any fuel retailer has a cause of action against a vehicle
andplant development directly related to the plant that has begfinerwhose vehicle was involved in a violation 0843.21 (1m)
damagedr destroyed. (d). The fuel retailer may provide an association with &daafit

(4) Any recovery under this section shall be reduced by tBpecifying the time and date that the violation occurred, the regis
amountrecovered as restitution under&80.093and973.20and tration plate number ofne vehicle that received the gasoline or
ch.938for the same act or as recompense unde8%13 (5) (a) dieselfuel, and the retail value of gasoline or diesel fuel involved
for the same act. in the violation.

(5) No person may bring a cause of action urmgh this sec (3) Uponreceipt by an association of affiddvit under sub.
tion and s95.195895.449943.212943.2450r943.51regarding (2), that association may obtain from the department of trans
the same incident or occurrence. If the plafriifs a cause of portation, based on the registration plate number of the motor
actionunder both thisection and $895.449 943.212 943.245 vehiclethat received the gasoline or diesel fuel in violation of s.
or943.51regarding the same incident or occurrence, the pkaint#43.21 (1m) (d)identifying information regarding the owner of
may choose which action to brindf the plaintif has a cause of thatmotor vehicle and may forward the identifyimgormation
actionunder both this section and$5.195 the plaintif must to the person who provided thdidavit under sub(2).

bring the action under £5.195 (4) Thefuel retailer maysend a letter by 1st class mail to the
(6) A person is not criminally liable under®13.30for any Vvehicleowner atthe address obtained under s{#), requesting
actionbrought in good faith under this section. paymentof the amount owed for the unpaid gasoline or diesel fuel,
History: 1995 a. 271997 a. 1012001 a. 1691; 2003 a. 36138 2005 a. 155.  plus a service fee that does not exceed $30. The letter shall include
70&?;5825;;1?&5?%2? 6:(-)43‘[15- %5)28?)7 :ngfgt]tlo fn-elgf%es that exceed hetime and date ahe violation, the registration plate number of
wasactually “incurred.” Stath)lfls Worst, 2003 WI App 28260yWs. 2d 166659 Vehml? that rec_elved the ga_SOHne or diesel fuel, and a state
N.W.2d 165 02-0543 mentthat if the vehicle owner fails to pay the amount demanded

UnderWisconsin law the economic loss doctrine does not bar recovery sindegyithi i i
100.18,but it does bar recovery under s. 895.80east under the facts of this case Within 30 days of recelpt of the Ietteme fuel retailer may com

Dow v. Poltzer 364 E Supp. 2d 9312005). ‘mencea court action to collect that amourif.a vehicle owner
fails to make the payment owed within 30 days of his or her receipt
895.447 Certain agreements to limit or eliminate tort of the lettey the fuel retailer may commence an action in circuit

liability void. (1) Any provision to limit oreliminate tort liabii ~ courtto collect the amount demanded.
ity as a part of or in connection with aogntract, covenant or  (5) If the fuel retailer prevails in an action brought under this
agreementelating to the construction, alteration, repair or mairsection,the fuel retailer shall be entitled to the amount of the loss
tenanceof a building,structure, or other work related to construcincurred,the $30 service fee, and court costs.
tion, including any moving, demolition or excavationaigainst ~ History: 2011 a. 186
public policy and void.

(2) This section does not apply to any insurance contract
worker’s compensation plan.

95.45 Service representatives for adult abusive  con-
uct complainants. (1) DEerINITIONS. In this section:

: . - a) “Abusive conduct” means domestic abuse,dafined
(3) This section shall not apply to any provision of any-con ( ’
tract, covenant or agreement entered into prior to July 1, 197égnders.49.1f_65 (1) (a)13.12 (1) (am)0r968.(|)75 (ll)_(a)_harass
History: 1977 c. 441Stats. 1977 s. 89547977 c. 447 Stats. 1977 s. 895.49; ent,asdefined under $813.125 (1) sexual exploitation by a

2005a. 155s.49; Stats. 2005 s. 895.447. therapistunder s940.22 sexual assault under340.225 child
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abuseas defined under 813.122 (1) (a)or child abuse under ss.the outstanding fees owed the attorney and each chiropractor to
948.02t0948.11 the aggregate outstanding attorney and chiropractic fees.

(b) “Complainant’means an adult who alleges that he or she (4) This section does not apply if any of the following exist:
wasthe subject of abusive conduct or who alleges that a crime haga) The chiropractor is eligible for paymeiatr the services
beencommitted against him or her providedto the person under any health insurance contract or self-

(c) “Service representative” means an individual member wfsuredhealth plan.
anorganization or victinassistance program who provides coun (b) The chiropractor is eligible for payment for thervices

seling or support services to complainants or petitioners amglovidedto the person under any governmental health plaroor
chargeso fee for services provided to a complainant under sitam,including Medicaid or Medicare.

(2) or to a petitioner under 813.122 History: 2011 a. 32

(2) RiGHT TOBEPRESENT. A complainant has the right to select o ] )
aservice representative to attend, with the complaihesatiings, 895.455 Limits on recovery by prisoners. A prisoneyas
depositionsand court proceedingshether criminal or civil, and definedins.801.02 (7) () 2may not recover damages for mental
all interviews and meetings related to those hearings, depositi@hgmotional injury unless the prisoner shows thabhshe has
and court proceedingsif abusive conduct is alleged to havesuffereda physical injury as a result of the same incident that
occurredagainst the complainant ifra crime is alleged to have causedhe mental or emotional injury
beencommitted against the complainantd if the abusive cen ~ History: 1997 a. 1332005 a. 155.66; Stats. 2005 s. 895.455.
ductor the crime is a factor under®7.41or is a factor in the - - .
complainant'sability to represent his drer interest at the hearing,892-457  Limiting felon’s right to damages. (1) In this
depositionor court proceeding. The complainant shall notify the€Ction:
courtorally, or in writing, of that selection. A service representa (&) “Crime” means &rime under the laws of this state or under
tive selected by a complainant has the right to be present at eegerallaw.
hearing,deposition and court proceeding and all interviews and (b) “Damages” means damages for an injury to real or personal
meetingselated to those hearings, depositions and court proceptbperty,for death, or for personal injury
ingsthat the complainant is required or authorized to attend. The(c) “Felony” means a felonynder the laws of this state or
servicerepresentative selected by the complainant has the righi,ijerfederal law

sit adjacent to the complainant and confer orally and in writing (d) “Victim” means a person against whom an act constituting

with the complainant in eeasonable manner during every hearaéelony was committed.

ing, deposition or court proceeding and related interviews an 2 N d f  the followi
meetingsexcept when the complainant is testifying or is repre (2) NO person may recover damages from any of the following
ersonsfor injury or death incurreavhile committing, or as a

sentedby private counselThe service representative may not sft " . .
atcounsel table during a jury trial. The service representative n{ggultof committing, an act that constituted a feldifhe person
addresghe court if permitted to do so by the court. w sconvpte@ of a felony for that act:

(3) FAILURE TOEXERCISERIGHT NOT GROUNDSFORAPPEAL. The (@) A victim of that felony o
failure of a complainant to exercise a right under this section is not(b) An individual otherthan a victim of that felony who
aground for an appeal of a judgment of conviction or for any co@gsistedr attempted to assist in the prevention of the act, who

to reverse or modify a judgment of conviction. assistedr attempted to assist in the protection of the victim, or
History: 1991 a. 2761995 a. 2202001 a.109 2005 a. 15%.64; Stats. 2005 s. Who assisted or attempted to assist in the apprehension or deten
895.45;2005 a. 443.265 2007 a. 20 tion of the person committing the act unless the individual who
. ) ) assistedr attempted to assist is convicted of a crime as a result
895.453 Payments of chiropractic services from attor - of his or her assistance or attempted assistance.

ney coptm_gency fee’:s. (1) In this sec_tlon. (3) This section does not prohibit a person froecovering
(a) “Chiropractor” means a person licensed unde#4.  gamagegor death or personal injury resulting from a device used
(b) “Motor vehicle” means a vehicle, includinggambination to provide security that is intended or likely to cause great bodily
of 2 or more vehicles or an articulated vehicle, which is selfrarm,as defined in 939.22 (14)or death.
propelled,except a vehicle operated exclusively on a rail. (4) (@) Any applicable statute of limitations for an action to
(2) Notwithstandings.803.03 if all of the following condi  recoverdamages against a person described unde(Zuta.) or
tions exist, fees for chiropractic servigg®videdto an injured (b) for injury or death incurred while committing, orasesult of
person shall be paid out tfe amount of fees due to his or hecommitting,an act that constituted a felonyt@led during the
attorneyunder the contingency fee arrangement made betwgssriodbeginning with theeommencement of a criminal proceed
the person and the attorney: ing chaging the person who committed the act with a felony for

(a) The person is injured as the result of a motor vehicle actiat act and ending with the final disposition, as defined in s.
dent. 893.13(1), of the criminal proceeding.

(b) The services were provided by a chiropractor because of(b) Any applicable statute of limitations for an action to
theinjuries arising from the motor vehicle accident. recoverdamages from an individual described under &j(b)

; : for injury or death incurredvhile committing, or as a result of
Th rson is represent n attorn ndentin " . ' h
ger(li))/feeeafrgns;emznﬁp esented by an attorney unde committing, an act that constituted a felonyt@led during the

. eriodbeginning with theommencement of a criminal proceed
(d) The person receives an amount under a settiement agﬁ'?& chaging the individual described under s¢B) (b) with a
ment that is less than his or her damages. crime as a result of his or her assistance or attempt to assist and
(e) Prior to the persos’acceptance of the settlemegree  endingwith the final disposition, as defined in893.13(1), of the
ment,the chiropractor has not been paid for his or her services &fighinal proceeding. This paragraph does not apply if a criminal
hasprovnded written nqtlflcatlon to the perserattorney of the proceedinglescribed in pa¢a) does not result in a felony convic
serviceghat were provided to the person. tion andthere is no other criminal proceeding described under par
(3) Exceptasprovided in sub(4), if the conditions under sub. (a) pending.
(2) are met, the distribution of the amount dungler the contin (5) A court may stay a civil action described under $2p.
gency fee arrangement shall be allocated on a pro rata bagigil the final disposition of a criminal proceeding described
betweenthe persors attorney and each chiropractor who-proundersub.(4).
vided services, based on the percentage obtained by comparingstory: 2003 a. 872005 a. 155.68; Stats. 2005 s. 895.457.
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895.46 State and political subdivisions thereof to pay unders.59.26(4m), as if they were state employees acting within
judgments taken against officers. (1) (a) If the defendant the scope of their state employment.

in any action or special proceedingigublic oficer or employee  (g) Any nonprofit corporation operating a museum uraler
andis proceeded against in arfioial capacity or is proceeded |e5seagreement witlthe state historical societgnd all oficers,
againstas an individual because of acts committed while carryirgrectors,employees and agents of such a corporation, and any
out dutiesasan oficer or employee and the jury or the court findg, .4 emegency planning committee appointed by a cotnagrd
thatthedefendant was acting within the scope of employment, {{jfgers. 59.54 (8) (a)jand all members of such a committee, are
judgmentas to damages and costs entered agisdficer or  gasenfficers, employees or agents for the purpagesis subsec

employee except aprovided in s146.89 (4) in excess of any tion

insuranceapplicable to the &i€er or employee shall be paid by the . . .
stateor political subdivision of which the defendant isadficer (2) Any town oficer held personally liable faeimbursement

or employee. Agentsf any department of the state shall be-coyp @y public funds paid out in godalith pursuant to the direc
eredby this section while acting within the scope of their agendjons Of electors at any annual or special town meeting $feall
Regardles®f the results of the litigation the governmental unif€imoursedy thetown for the amount of the judgment for dam
if it does not provide legal counsel to the defendafitesfor 2geSand costs entered against the towficef.

employeeshall pay reasonable attorney fees and costs of defend(3) The protection &brded by thissection shall apply to any
ing the action, unless it is found by the court or jury that tHdateofficer, employee or agent while operating a state-owned
defendantofficer or employee did not act within the scope of€hiclefor personal use in accordance wit28.916 (7)
employment. Except as provided in $46.89 (4) the duty of a (4) Theprotection dbrded by this sectioapplies to members
governmentalnit to provide or pay for the provision of legal+epof the board of governors created und€i1$.04 (3) members of
resentatiordoes not apply to the extahiat applicable insurance a committee or subcommittee of that board of governors,-mem
providesthat representation. If the employing state agendyeor bersof the injured patients and familieempensation fund peer
attorneygeneral denies that the statéiagfr, employee or agent review council created under 855.275 (2)and persons consult
wasdoing any act growing out of or committed in the course {rig with that council under $55.275 (5)b), with respect to judg

thedischage of his or her duties, the attorney general apgear ments,attorney fees, and costs awarded beforepoafter April
on behalf of the statéo contest that issue without waiving theps 1990,

state’s sovereignimmunity to suit. Failure by the fider or ; ; ; ;
employeeto give notice to his or her department head of an acti%(%”gxiengrotectlon dorded by this section applies to any of
or special proceeding commenced against the defendiet afr : . . .
cmployeeas soon s easonatly possile s apeecovery by () A VOUTIEer healt e piowcer who provides sendces
the officer or employee from thstate or political subdivision of s P ; i :
reasonablattorney fees and costs of defending the action. The(am) A practitioner who provides services undez%¢.03and
attorneyfees and expenses shall noréeoverable if the state or 2 health care facility on whose behalf services are provided under
political subdivision dfers the diicer or employee legalounsel s.257.04

andthe ofer is refused by the defendanfioér or employee. If (b) A physician under £51.070r 252.04 (9) (b)

the officer, employee or agent of the state refuses to cooperate ir*(6) The protection @brded by this section applies to any cfim
the defense of the litigation, thefioer, employee or agent is notna| action under £91.97 (2)or293.87 (2)or under? USC 136L
eligible for any indemnification or for the provision of legal CoUN (1) 15 USC 2616b), 33 USC 1319c), 42 USC 22846928(d)
sel by the governmental unllt under this section. and(e),6973(b),6992(b) and (c)7413(c), 9603(b), 9606(b) and
(am) If a court determines that costs are awardable to &0045(b) or49 USC 5124hat is commenced against a stafe of
employeeor omglal who has been provided representatioraby ceror state employee who is proceeded againisis or her df-
governmentalnit under paxa), thecourt shall award those costsgja| capacity or as an individual because of acts committed in the
to the unit of government that provided the representation.  storage transportation, treatment or disposal of hazardous sub
(b) Persons holding thefafe of county sherffon March 1, stancesasdefined in s289.01 (1), if that oficer or employee is
1983, are covered by this subsection. This subsection covers offagind to be acting within the scope of bisher employment and
countysherifs who have: if the attorney general determines that the stdteeofor state
1. Satisfactorily completed are currently enrolled in the employeeacted in good faith. Regardless of the determination
preparatoryprogram of law enforcement training undet85.85 madeby the attorney general, the protecticioafedby this see
(4) (b) 1. and, if applicable, the recertification programs under ton applies if the state fier or agent is not founguilty of the
165.85(4) (bn) 1, or have provided evidenad equivalent law criminal action commenced under this subsection. This protec
enforcementraining and experience as determirdthe law tion includes the payment of reasonable attorney fedsfending

enforcemenstandards board; or the action and costs or fines arising out of the action.
2. Atleast 5 years of full-time employment as a law enforce (7) The protection dbrdedby this section does not apply to
mentofficer, as defined in s165.85 (2) (c) anylaw enforcement diter of another state acting ini¥¢onsin

(c) This subsection does not apply to any action or spacial Underan agreement authorized undet 25.46 _
ceeding brought by a county against its county dhigtfife action (8) The protection dbrded by this section applies to any
or proceeding is determined in favor of the county ownerof land within a drainage district establishetler ch88

(d) On and after March 1, 1983, all persons employed as dg\@c_) undertakes work on a drain if the work is approved by the
uty sherifs, as defined in €10.02 (48) (b) 3.arecovered by this drainageboard. . .
subsection.The county board shall adopt written policies for-pay (9) (8) The state shall reimburse a stafificer or state
mentsunder this subsection on behaffany other person, pro employeefor reasonqblattorney fees. and costs incurred by the
videdthat person has satisfied the minimum standards d¢éthe Officer or employee in connection Wlth@hn Doe procgedlng
enforcemenstandards board, who serves at the discretion of thaders.968.26 (2)arising from the dicer’s or employes' con
sheriffas a law enforcementfiner as defined in 465.85 (2) (c) ductin the performance of fdial duties if all the following apply:
and the county maymake the payments upon approval by the 1. The oficer or employee was acting within the scope of his
countyboard. or her employment.

(dm) All security oficers employed by the department of mili 2. The oficer or employee is natonvicted of a crime arising
tary affairs who are deputed under58.26 (4m)are covered by from the conduct that is the subject of any criminal complaint
this section while acting within the scope of their duties assigneduedunder s968.26 (2) (d)
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(b) The state shall reimburse a stafiicef or state employee _ Thissection may require indemnification for actions that are not intended to bene
; ] fit the employewhen those actions further the objectives of employment. Hibma v
for reasonable attorney fees and costs incurrethdyficer or  5jeqaard769 F2d 147 (1985).

employeein de‘_fending a criminal complaint issued Und_er S. Section893.80 (4) bars direct suits against municipalities for the torts of their
968.26(2) (d)arising from the dicer’s or employes conduct in  employees.It does not preclude suing thdicér directly and using s. 895.46 to indi

the performance of ditial duties if all of the following apply: geicélﬁgzci)(\)/graf{ggloghe municipalityGraham vSauk Prairie Police Commission.

1. The oficer or employee was acting within the scope of his An employee can misuse or exceed his or her authwhity still acting within the
or her employment. scopeof his or her employmenGrahamexemplifies the principle that a policdief
cercan grossly exceed his authority to use force and still be found to have acted within
2. The oficer or employee is natonvicted of a crime arising thesscborxle Zf employment. Javier?éityﬁ?ff Milwaukee 670 F 33 ?2?1(2012}
i i imi i ub. oes not prevent a statdiciil from asserting “good faith” asa@efense
from the conduct that is the subject of the crimioaimplaint toacha(gé of fringement of civil rights. Clarke Gady 358 F Supp. 156(1973).
issuedunder s968.26 (2) (d) Thepurpose of this section is not to transform any suit against a state eniployee

(10) Any employee of the state of Minnesota who is named @gtit against the state, but to shield state employees from monetary loss in tort suits.

[ ; ; rev. Percy468 F Supp. 12661979).
adefendant and who is found liable as a result of performlng SWQ county could not be held liable for a civil rights judgment against a county judge

vicesfor this state undex Va|_id_ agreement between this state aﬂd’nenthe.judgment.held that thiedge was not carrying out duties of théiaef at the
the state of Minnesota providing for interchange of employees relevanttime. Harris vCounty of Racine512 F Supp. 12731981).

servicesshall be indemnified by this state to the same extesm as If an employee is part of an inter-municipal team under s. 66.305 [now s. 66.0313],
the agency requesting the teanservices is the de facto employer for purposes of

employeeof thiS state performing the same services for this stat@emnificationunder this section. LeibensteinGrowe,826 F Supp. 174 (1992).
pursuanto this section. A sherif represents the county when enforcing the I&evereign immunitjor
; . . fficials under the 1th amendment to the U.S. constitutidoes not appl
History: 1973 c. 333Sup. Ct. Orde67 Wis. 2d 585, 761 (1975); Stats. 1975 s.State0 ) € pply
895.45:1975 c. 81198 199, Stats. 1975 s. 895.46977 c. 291979 c. 742211981  Abrahamv. Piechowskil3 F Supp. 2d 10281998).
€.20;1981 c. 965.67; 1981 c. 314.136, 1983 a. 61983 a. 2%.2202 (32) 1985 - . . .
a.29 66,1987 a. 3421987 a. 403.256, 1989 a. 31115 187,206, 359, 1991 a. 245  895.47 Indemnification of the W isconsin State Agen -

269 1993 a. 2728, 49, 238 456,490, 1995 a 201227, 411 1997 2 351999a. 185 cjes Building Corporation and the ~ Wisconsin State Pub -

2003a. 111; 2005 a. 962007 a. 79130 2009 a. 2442, 93, 154 2011 a. 32 . o . A .
Cross-reference: See s.775.06for special procedure applying to state IaWIIC ,Bwldmg Corppratlon. . If the, Wisconsin state,A_genC'eS

enforcemenbfficers. Building Corporation or the \§consin State Public Building Gor
Highway commission [now transportation dept.] supervisors who are responsifgerationis the defendant in an action or special proceeding in its

for the placement of highway warning signs may be suadign is not placed in i iliti i
accordancavith commission rules. They cannot claim the stat@munity from capacityas owner of facilities occupled by any department or

suit. Chart v Dvorak,57 Ws. 2d 92203 N.W2d 673(1973). agentsof any departmertf state government, the judgment as to
“Litigation” under sub. (1) refers only to civil proceedings. Bablitch & Bablitctdamagesind costs shall be paid by the sfeten the appropriation
v. Lincoln County82 Wis. 2d 574263 N.W2d 218(1978). madeunder s20.865 (1) (fm) The state, when it does not provide

" Malr;dattt)ry payri?_ent Lf”deg subt- (gﬂ did HOft ;}pplytto ﬁniafflwhqﬂ\?ﬂtiﬁ sutecti ftor legal counsel to the defendant, its membericefs or employ
illegally retaining his salary due to afleged failure to comply wi e statutory ;
requirementdor a bond and oath offafe. The oficial was not acting in his fi€ial ees.’Sha" pay reasonable attorney fee_s_ an(.j costs of defending the
capacitywhen filing the bond or taking the oath ior defending a related suit. aCtlonregardless of the resu_lts of the litigation, _UnleSS the court or
Thuermerv. Village of Mishicot,86 Ws. 2d 374272 N.w2d 409(Ct. App. 1978). jury finds that the membgofficer or employee did not act within

An insurer of public employees had no right of recovery under s. 270.58 (1) [nee scope of that pers@employment. Failure by the defendant
s.895.46 (1)]. Horacann Insurance Co. Wauwatosa Board of EducatidsB

Wis. 24 385276 N.W2d 761(1979). to give notice to the department of justice of an action or special
Thestate could not be sued asrafemnitor under s. 270.58 (1) [now s. 895.46 (1)]proceed|ng commenced against It, Its membersficefs or
Fialav. Voight, 93 Wis. 2d 337286 N.W2d 824(1980). employeesas soon as reasonably possible shall bar recovery by

Thesstate may not be sued directly for the tortious acts of its employees. Willethe defendant, its members fickrs or employees from the state
Sn‘:'ltz:“lc(z)(l)o\:ucff. Iit\jA/’(‘sgﬁai?gn’:).fVﬁdUg?(llggg )Iz.iwsuit is not identical to the “scoy:)eundeﬁhis section. Attomey fees and expenses may not be-recov
of employment” elemeninder sub. (1). CameronMilwaukee,102 Ws. 2d 448 eredif the state (_jérs the membeofficer or employee legal coun
307 N.W2d 164(1981). seland the der is refused.

Whetheralderpersons were acting within the scope of their employment was inapHistory: 1977 c. 344447.
propriatelydecided by summary judgment. Schroed&choessoyi08 Ws. 2d 49

321N.W.2d 131(1982). 895.472 Indemnification of a financial institution. A

Oncea governmental unit decides to provide counsel, it must provide complete falinatity i+ ; ;
full representation on all issues. Bean@ity of Stugeon Bay112 Wis. 2d 609334 ‘f‘ﬁ‘i‘ancnal institution, as defined in 843.80 (2) thatcompensates

N.W.2d 235(1983). a customer for a pecuniary loss resulting frarfinancial crime,
Sub.(1) applied to a forfeiture action against a polidicef. Crawford vCity of ~ asdefined in s943.80 (1) or assumes the loss, may bring a civil
A?PA'a“d!li“ Ws. 2db3f(3%3(9? N.wzd 7?1,(‘5?- A';P- hl?rfe?' ” ey actionagainst the person who committed the crime to recover the

ny action” in sub. a) means a trial In wnici € ISsue o1 "scope of emplo: H 1 H
ment”is essential andvidence on the issue is introduced amied. Desotelle.v .ém(.)un.mf the loss, any Othef damages mcurrec.l by the fman.CIaI
Continental Cas. Cd.36 Ws. 2d 13400 N.W2d 524(Ct. App. 1986). institution asa result of the crime, and the costs incurred to bring

In “scope of employment” cases undib. (1) (a), consideration must be giventhe action, including attorney’fees.
to whether the employee was “actuated,” in some measure, by a purpose theserve History: 2005 a. 212.2; 2007 a. 9%.239.
employer. Olson v Connerly 156 Wis. 2d 488457 N.W2d 479(1990).

A former school employee sued by the school district over her employment con
tractwas notentitled to costs under sub. (1) (a). Pardeeville Area School District v

Bomber,214 Ws. 2d 397571 N.W2d 189(Ct. App. 1997)97-1469 SUBCHAPTERII
Voting members of a commission created by 2 villages were pufitersfpro
tected by s. 895.46 (174 Atty. Gen. 208 EXEMPTIONS FROM, AND LIMITATIONS ON, LIABILITY

Sections 895.35 and 895.46 apply to actions for open meetings law violations to
the same extent that they apply to other actions against pulidierefandemployees,

exceptthat public oficials cannot be reimbursed ftorfeitures they are ordered to i ivil liabili ishi
ptthat p Yy 895.475 Exemption from civil liability for furnishing

pay for violating the open meetings latv Atty. Gen. 177 ; h . . R
The University of Visconsin hasio authority to agree to hold harmless a count afety inspection or advisory services. The furnishing of,

thatincurs liability because of a universityficbr's torts, but common lawouid ~ OF failure to furnish, safety inspection or advisory services
requirethe oficer to indemnify thecounty and statutory indemnification would intendedto reduce the likelihoodf injury, death or loss shall not
requirethestate to indemnify the fifer when acting in the scope of employmé&i&. subjecta state dicer. employee or agenty an insurerthe insuf

Atty. Gen. 1 ) : ;
StateEmegency Response Board Commitiee and Local Geray Planning & s agent or employee undertaking to perform such services as an

Committeesubcommittee members appointed by a county board are entitledifiidentto insurance, to liability for damages from injudgath
indemnityfor damage liability under s. 895.46 and legal representation tdve  Or 0SS occurring as a result of any act or omission in the course

neygeneral under s. 165.281 Atty. Gen. 17 . . . . ) .
Membersof the Investment Board, Employesudt Fund Board, 8achers Retire of the safety inspection or advisory services. This section shall not

mentBoard, WsconsinRetirement Board, Group Insurance Board, and Deferre@PPly if the aCt_ive neg"g_ence of the statdiadr, employeeor
CompensatioBoard are subject to the limitations on damages und93.82 and agent,or of the insurerthe insureis agent or employee created the

areentitled to the state'indemnification for liability under this sectio@AG 2-06 onditionthat was the proximate cause of injmath or loss.
An assistant district attorney on furlough pursuant to executive order is entitle

representatioand indemnification if he or she is carryiogt duties within the scope HIS section Shalh(,)t apply to an !nsuret‘rje 'nsurés, agent or .
of his or her employmentOAG 9-09 employee performing the safety inspection or adwsory services
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23 Updated 11-12Wis. Stats. Database DAMAGES, LIABILITY, MISCELLANEOUS 895.4802

whenrequired to do so under the provisions of a written serviegy employment or practice at a hospital or other institution
contract. equippedwith hospital facilities, at thecene of an emgency or

History: 1991 a. 392005 a. 155%.42; Stats. 2005 s. 895.475. accident,enroute to a hospital or other institution equipped with

A “written service contract” is a contract that obligates the insurer to provide | i it iniaa’ (i
controlservices to an insured. Samuels Recycling CEBNA Insurance Co23 %65plta!facﬂl’[les orata phySICIaEI 91f|ce. .
Wis. 2d 233588 N.W2d 385(Ct. App. 1998)97-3511 History: 1977 c. 1641987 a. 141989 a.31; 1993 a. 1091995 a. 2271997 a.

67,156,191, 1999 a. 79, 32,56, 186, 2001 a. 742003 a. 332005 a. 155188, 486,
Lo . . 2007a. 1302009 a. 13, 302 355 2011 a. 260
895.48 Civil liability exemption; emergency medical Whatever the precise scope of “scene of any gemey or accident” in sub. (1),
care. (1) Any person who renders ergency care at the scenethe phrase is stitiently broad to include the defendantiome when the injured,
; ; : ; bleedingplaintiff arrived after being hurt in an incident involving an all-terrain
O.f any er.n.eg’enCy _or accident in gOOd f‘?"th Shal.l be 'mmf_m'm 0\J{ghiclein nearby woods. In the circumstances of the case, tgmey care” under
civil liability for his or her acts or omissions in rendering Sucsub.(1) refers to the initial evaluation and immediate assistance, treatment, and inter
emergencycare. This immunitgoes not extend when employeegentionrendered to the plaintifiuring the period before care could be transferred to
trainedin health care ohealth care professionals render emegrofessmnamedlcal personnel. Mueller MchIIlaln Warner Insurance Company
. LI . 006WI 54, 290 Wis. 2d 571714 N.W2d 183 05-0121
gencycare for compensation and within the scope of tinsiial Thereare 3 requirements before sub. (1) relieves a person from liabilitynds
andcustomary employment or practice at a hospitaither insti  gencycare must be rendered at the scene of thegemey; 2) the care rendered must
i i i i iliti emegency care; and 3) any ergency care must be rendered in géaith. Clay
tution equpgd with hOSpltal faC|I|t|es,_ at the scene Qf a.ny .em onv. American Family Mutual Insurance Compg2907 WI App 228305 Wis. 2d
gency or accident, enroute ta hospital or other institution 75 741 N.W2d 297 07-0051
equippedwith hospital facilities or at a physiciaofice. The “Good Samaritan” law is discussed. 67 AGgn. 218.

(Am) (a) Except as provided in pdb), any physician, physi Incidentalbenefits received by volunteer members of the National Ski Ratrol
cianassistant, podiatrist, or athletic trainer licensed undet4s. ﬁ;g{;;’;‘y“?gﬂ:ufﬁ[;;‘el;'n”dgefmgeggggggégﬁ;;iﬁ'g%sgg?gggsgg Ve loss of civil
chiropractorlicensed under ch#46, dentist licensed under ch.  The Good Samaritan statute. 62 MLR 469 (1979).

447, emegency medical technician licensed unde&t56.15 first The Good Samaritan Statute: Civil Liability Exemptions for Egesicy Care.
resdpondhelcertified under 5256.15h (8) registergddnurseinCﬁnsedSZyma”SKiWS- Law July 2007.
under ch. 441, or a massage therapist or bodywork therapi L o .
licensedunder ch460who re%ders voIFL)mtariyeaIth )égre to a parp 895.4802 Civil liability exemption; hazardous materi -
ticipantin an athletic event or contest sponsored by a nonprdg: (1) In this section: o
corporationas defined in $6.0129 (6) (h)aprivate school, as (&) “Dischage” has the meaning given unde292.01 (3)
definedin s.115.001 (3r) a tribal school, as defined in145.001 (b) “Hazardous substance” has the meaning given under s.
(15m), a public agencyas defined in ¢16.856 (1) (b)or a school, 299.01(6).
asdefined in s609.655 (1) (G)is immune from civil liability for (c) “Hazardoussubstance prediction” means any declaration
his or her acts or omissions in rendering that care dfafie fob o estimate of the likely spread or impact of an actual digehair
lowing conditions exist: ) ahazardous substance that is based on meteorological, mathemat
1. The health care is rendered at the site of the event or con{gsl, computer or similar models.
during transportation to a health care facility from the event or (d) “Hazardous substance predictor” means any person who
contestor in a locker room or similar facility immediately before a1 esa hazardous substance predicfiomsuant to a contract or
during or immediately after the event or contest. agreemenwith a public agencyr pursuant to a contract or agree
2. The physician, podiatrist, athletic trainehiropractor mentwith a person who possesses or controls hazardous sub
dentist,emegency medical technician, first respondghysician  stancedor the purpose of assisting that person in supplying a pub

assistantregistered nurse, massage therapist or bodywork-thefia agency with a hazardous substance prediction in the efent
pistdoes not receive compensation for the health care, other thamctual dischare of a hazardous substance.

reimbursementor expenses. (2) Any person is immune from civllability for his or her

(b) Paragraplta) does not apply to health care services prgoodfaith acts or omissions related to assistance or advice which
vided by a volunteer health care provider under46.89 the person provides relating to an egegrcy or a potential emer

(4) (ag) In this subsection: gencyregarding either of the following:

1. “Cardiac arrest’” means the sudden cessation of cardiac@ Mitigating or attempting to mitigatize efects of an actual
functionand the disappearance of arterial blood pressuredhat Of threatened dischge of a hazardous substance.
noteventricular fibrillation or pulseless ventricular tachycardia. (b) Preventing or cleaning up or attempting to prevent or clean

2. “Pulseless ventricular tachycardia” means a disturbanceHip @0 actual or threatened disaravof a hazardous substance.
the normal rhythm of the heart that is characteriagdapid elec (3) Theimmunity under sub(2) does not extend to arper
trical activity of the heart with no cardiac output. son:

(am) Any of the following,other than an emgency medical (a) Whose act or omission causes in whole or in part the actual
technicianor afirst responder — defibrillation, is immune fromOr threatened dischge and who would otherwise be liable for the
civil liability for the acts or omissions of a person in rendeiring aCtor omission; _ )
goodfaith emegency cardy use of an automated external defib  (b) Who would be liable for the disclgarunder ch281t0285
rillator to an individual who appears to be in cardiac arrest:  or 289to 299 or any rule promulgatedr permit or order issued

1. The person who renders the care. underchs.281to 285 or 289t0 299,

2. The owner of the automated external defibrillator (c) Whose act or omission constitutes gross negligence or

3. The person whorovides the automated external deﬁbr”mvolvesreckless_, wanton or intentional mlsconduct, or
lator for use, if the person ensures that the automated external defi(d) Whoreceives or expects to receive compensation, other
brillator is maintained and tested in accordamith any opera than reimbursement for out-of-pocket expenses, for rendering
tional guidelines of the manufacturer the advice and assistance. .

4. Any personwho provides training in the use of an auto_(4) (&) Any hazardous substance predictor or any person who
matedexternal defibrillator to the person who renders care, Providesthe technologyto enable hazardous substance predic

. . e tionsto be made is immune from civil liability for his or her good
(b) The immunity specified in pgam) does not extend to any tajth acts or omissionim making that prediction or providing that
of the following: technology.

1. A person whose act or omission resulting from the use or (b) The good faith of any hazardous substance predictor or any
the provision for use of the automated external defibrillatfersonwho provides the technology to make a prediction is pre
constitutesgross negligence. sumedin any civil action. Any person who asserts that the acts or

2. A health care professional who renders geiecy cardor omissionsunder par(a) were not made in good faith has the-bur
compensatiormand within the scope of his or her usual and custordenof proving that assertion by clear and convincing evidence.
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(c) The immunity under pafa) does not extend to aperson (f) “Property” means real property and buildings, structures

describedunder sub(3) (a) (b), or(c). andimprovements on the real property
History: 2005 a. 155s.45 47, 2005 a. 348.55. . A (9) “Spectator” means a person who attendsvatches an
exmgg;;)ryz 005 Wis. Act 347 which affected this section, contains extensive. ¢ jineactivity but does not participate in the equine activity or
performany act or omission related to the equine activity that con
895.4803 Civil liability exemption; information con - fributes to the injury or death of a participant in the equine activity

cerning paternity . Any member of the sthéf a hospital who (2) Except as provided in sulf8) and(6), a person, including

is designated by the hospital and trained by the department-of chii equine activity sponsor or an equine professional, is immune
drenand families under €9.14 (1) (cm)and who in good faith from civil liability for acts or omissions related his or her partic
providesto a childs available parents written information that ispationin equine activitiesf a person participating in the equine
provided by the department of children and families and oralctivity is injured or killed as the result of amherent risk of
informationor an audio or video presentation about the form thatjuineactivities.

is prescribed by the state registrar undes%15 (3) (b) 3and (3) Theimmunity under sub(2) does not apply if the person
aboutthe significance and benefits of, aaiternatives to, estab seekingimmunity does any of the following:

lishing paternity under the requirements 0f@9.14(1) (cm) is (a) Provides equipment or tack that he or she knew or should

immunefrom civil liability for his or her acts comissions in pro  p4yeknown wagaulty and the faulty equipment or tack causes the
viding that oralinformation or audio or video presentation angnjury or death

written information.

History: 2005 a. 15%s.46, 48; 2007 a. 20 (b) Provides an equirte a person and fails to make a reason
ableeffort to determine the ability of the person to engsafely
895.481 Civil liability exemption; equine activities. in an equine activity or to safely manage the particular equire pro
(1) In this section: vided based on the persarfepresentations of his or her ability
(a) “Equine” means a donkelyinny, horse, mule or pony (c) Fails to conspicuously post warning signs of a dangerous

inconspicuougondition known to him or her on the property that

“Equin ivity” means any of the following: . Lo
(b) "Equine activity” means any of the following eor she owns, leases, rents or is otherwise in lawful control of

1. Shows, fairs, competitions, performances or parades tE

involve any breeds of equines and any equine disciplines, inclu gss:stspn. il ton di d for th fetv of th
ing combined training, competitive trail riding, cutting, dressage, (S())n CtS in-a wilfiul or wanton disregard for the saiety ot the

driving, endurance trail riding, Englistr western performance P& _ o
riding, grand prix jumping, horse racing, hunter and jumper (€) Intentionally causes the injury or death.
shows,hunting,polo, pulling, rodeos, 3-day events and western (3m) A person whose only involvement in an equine activity

games. is as a spectator shall not be considecebe participating in the
2. Equine training or teaching. equineactivity.
3. Boarding of equines. (4) Everyequine professional shall post and maintain signs

4. Riding, inspecting or evaluating &quine belonging to & clearly visible location on or near stablesyrals or arenas
anotherregardless of whether the ownertbé equine receives owned,operated or controlled by the equine professional. The
monetaryor other consideration for the uskthe equine or per Signsshall be white with black lettering, each letter a minimum of
mits the riding, inspection or evaluation of the equine. 0’39 inch A'” height, ﬁ”q shall cgr;taln the following ”Ot'fe:

- - - : ; “NoTice: A person who is engaged for compensaitioihe rental
on a5ri eRqISilrr:g’ training or driving an equine or beingassenger of equines or equine equipment or tack or in the instruction of a

. . - . . cﬁersonin the riding or driving of an equine or in being a passenger
_6. Riding, training or driving a vehicle pulled by an equine qiyon an equine is not liable for the injury or death of a person
beinga passenger on a vehicle pulled by an equine.

involved in equine activities resulting from the inherent risks

7. Assisting in the medical treatment of an equine. equineactivities, as defined in section 895.481 (1) (e) of the W

8. Shoeing of an equine. consinStatutes.”

9. Assisting a person participating an activity listed in (5) If an equine professional uses a written contract for the
subds.l.to8. rentalof equines or equine equipment or tack or for the instruction

(c) “Equine activity sponsor” means a person, whetiperat  Of @ person in the ridingjriving or being a passenger upon an
ing for profit or nonprofit, who @anizes or provides the facilities €quine the contract shall contain the notice set forth in 4tin
for an equine activityincludingowners or operators of arenasglearly readable bold print of not less than the same size as the
clubs,fairs, schools, stables and therapeutic riding programs. print used in the remainder of the contract.

(d) “Equine professional” means a person engaged for com (6) This section does not limit the liability @f person under
pensatiorin the rental of equines or equine equipment or tack @py applicable products liability laws.
in the instruction of a person the riding or driving of an equine  (7) This section does not limit the immunity created under s.
or in being a passenger upon an equine. 895.52

(e) “Inherent risk of equine activities” means a danger of con ?ﬁség;;y,;rcla%%i ?{f tzhs_s section is not limited to equine professionals.esi¢eption

e H 5 H Sy H | I | I I imi ul | K |
dition that_ IS an 'ntegral part of equine aCtNmEmllemg all of to immunity under sub. (3) (a) for faulty equipment dat apply when no connection
thefollowing: betweerthe equipment and the plaifit§ injuries was shown. KangasRerry 2000
B i P I App 234 239 Wis. 2d 392620 N.W2d 429 00-0001

l'. The propensity oan equine to behave In. a way that malW“Providesan equine” in sub. (3) (b) means to make available for use an equine that
resultin injury or death to a person on or near it. the provider either owns or controls and does not encompass an equine previously

2. The unpredictability of an equirseteaction to a sound soldor given to the individual claiming damages. Barrittawe,2003 WI App 185

o ) ) ' 266 Wis. 2d 863669 N.W2d 189 03-0034
movementor unfamiliar object, person or animal.
3. A collision with an object or another animal. 895.482 Civil liability exemption; ski patrol members.
4. The potential for a person participatingaimequine activity (1) In this section:
to act in a negligent manneo fail to control the equine orto not  (a) “Compensation” means wages, salatgmmission or

actwithin his or her ability bonusesaid for services rendered, but does not include the-provi
5. Natural hazardsncluding surface and subsurface cendision, at a discounted price or without cheyof food, beverages,
tions. clothing, passes or other incidental benefits to ski patrol members.
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(b) “Ski patrol member” means a registered member of thiee agency that placed the childsthe burden of proving that
nationalski patrol who serves in that capacity without compensassertion.
tion. (4) Any agency that acts in good faith in placenghild with

(2) Exceptas provided in sub(3), a ski patrol member is afoster or family-operated groupme parent is immune from
immunefrom civil liability for his or her acts or omissiomeile ~ Civil liability for any act or omission of the agendlye foster or
heor she is acting in his or her capacity as a ski patrol memtf@mily-operatedyroup home parent, or the child unless all of the
including the rendering of emgency care. following occur: _ _ _

(3) Theimmunity under this section does not apply if the act (@) Theagency has failed to provide the foster or family—
or omission of the ski patrol member involves reckless, wanton@feratedgroup homeparent with any information relating to a

intentionalmisconduct. medical,physical, mentalor emotional condition of the child that
History: 1991 a. 318 it is required to disclose under this paragraph. The department of
childrenand families shall promulgate rulspecifying the kind
895.483 Civil liability exemption; regional and local of information that an agency shall disclose to a foster or family—
emergency response teams and their sponsoring agen -  operatedgroup homeparent that relates to a medical, physical,

cies. (1) A regional emeagencyresponse team, a member ofmental,or emotional condition of the child.

sucha team, and a local ageneg defined i1$.323.70 (1) (b)that (b) Bodily injury to the child or any other person or damage
contractswith the divisionof emegency management in theto the property of the child any other person occurs as a direct
departmenbf military afairs for theprovision of a regional emer resultof the failure under paga).

gencyresponsg¢eam, are immune from civil liability for acts or History: 1987 a. 3771989 a. 311993 a. 4461995 a. 2%.9126(19), 2007 a.

omissionsrelated to carryingut responsibilities under a contracg0; 2009 a. 28 ) -
unders.323.70 (2) NOTE: 1987 Wis. Act 377contains a pefatory note explaining the act.
Cross—-reference: See also ctDCF 37 Wis. adm. code.
(2) A local emegency response team, a membeéisuch a  Foster parents are not agents of the county for purposes of tort lialsiitg B.

teamand the counfycity, village, or town that contracts to providey- Dane Countyl98 Wis. 2d 24542N.W.2d 777(Ct. App. 1995)94-1081 See also

the emegency response team to the county are immune from civiiaeof Cooper vMilwaukee Countyl03 F Supp. 2d 124(2000)

Iiability for acts or omissions related to carrying out responsibikgs 186  Civil immunity exemption; reports of  insur -

tiespursuant to a designation unde823.61 (2m) (e) ance fraud. (1) In this section, “insurance fraud” means the
(3) A local emegency planning committee created under gresentatiorof any statement, document or claim, orphepara

59.54(8) (a) 1.that receives grant under 823.61is immune tion of a statement, document or claim with the knowledge that the

from civil liability for acts or omissions related to carrying oustatementdocument or claim will be presentetiat the person

responsibilitiesunder s323.61 knew or should havé&nown contained materially false, incom
(4) A regional structural collapse team, a memdfesuch a pleteor misleading information concerning aofythe following:
team,and a local agencgs defined in $823.70 (1) (b)thatcon (@) An application for the issuance of an insurance policy

tractswith the division of emgency management in the depart () A claim for payment, reimbursememtt benefits payable
mentof military affairs for the provision of a regional structuralynderan insurance policy

collapseteam, are immune from civil liability for acts or omis (c) A payment made in accordance with the terms of an-insur
sions related to carrying out responsibilities under a Comraﬁﬁcepolicy

unders.323.72 (1) q A . . i
History: 1991 a. 1041995 a. 13201; 1997 a. 272001 a. 162000 a. 4243; 2011 (d) A premium on an insurance policy

a.258 (e) The rating of an insurance policy

e et o oo '12) Any person who, absent malice, files a report with o fur
undersub. (2), 199%tats., but other statutory and common law immunities applpishesinformation concerning suspected, ant|C|pated, or €om
OAG 1-99 pletedinsurance fraud is immune from civil liability for his or her

o . . acts or omissions in filing the reportfornishing the information
895.485 Civil liability exemption; agencies, foster par - o any of the following or to their agents, employeedeasignees:
ents and family—operated group home parents. 1) In (a) The ofice of the commissioner of insurance.

this section: (b) A law enforcement &ter
(a) “Family—operated group home” has the meaning given in . Lo o
5.48.627 (1) (c) The National Association of Insurance Commissioners.

(b) “Foster home” has the meaning given iA&02 (6) (d) Any governmental agency established to detect anrd pre

. . ventinsurance fraud.
(2) Exceptas provided in s467.10 (7)and343.15 (2) any ) - .
foster or family—operated group home parent licensed under s, (8) Any nonprofit oganization established to detect and-pre

48.620r 48.625is immune from civil liability for any of the fel VENt insurance fraud. _ _ _
lowing: (f) Any insurer or authorized representative of an insurer
(a) An act or omission of the foster or family—operated group (3) Any information furnished by an insurgr response to a
home parent while that parent is acting in his or her capacity a&gortor information furnished under su@) is confidential and
fosteror family—operated group home parent. may be made public only if required in a civil or crimirzadtion.

(b) An act or omission of a child who is placed in a foster home (4) If a civil action is commenced against a person for-dam

or family—operated group home whillee child is in the foster or agesrelated to the filing of a report or the furnishing of informa
family—operatedyroup home parerst'care. tion under sub(2) and the court determines that the person is

; ; o ; i from civil liability for his or her acts or omissions in filing
(3) Theimmunity specified in sul§2) does not apply if the act immune e - ; b
or omission of a foster or family-operated group home parent W3§ réPort or furnishing the information, the person filing the
not donein good faith or was not in compliance with any writte eportor furnishing the information shall recover costs under ch.

instructionsreceived from the agency that placed the child regargt4and, notwithstanding 814.04 (1) reasonable attorney fees.
ing specificcare and supervision of the child. The good faith of History: 1995a. 177

a foster or family—operated group home parent and the- co T .

plianceof the foster or family—operated grobpme parent with 895.487 1C'|V'|th|.'ab'|'t¥. exemption; employment refer -
anywritten instructions received from the agency that plaed €"¢€S- (1) In 'S section: o
child are presumed in a civction. Any person who asserts that (&) “Employee” has the meaning given iri81.01 (3)and also
afoster or family—operated group home parent did not act in go&gludesa former employee.

faith, or did not comply with written instructions received from (b) “Employer” has the meaning given inl91.01 (4)
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(c) “Reference” means a statement about an emplyele’ (b) The immunity under pafa) does not extend to any of the
performanceor qualificationsfor employment and includes afollowing:
statemenabout an employegjobperformance or qualifications 1. A person who receives compensationdaviding the ser
for employment provided pursuant to the settlenoéret dispute  vicesspecified in pafa), other than reimbursement for expenses.
betweenthe employer and employee or provided pursuant to an , - A herson whose acts or omissions in providing the services

agreemenbetween the en,1ployer and employee relating to the tg\becifiedin par (a) involve reckless, wanton, or intentional mis
minationof the employes’ employment. conduct.

(2) An employer who, on the request of an employee or-a pro .y The good faith of a person in providitie services speci

spectiveemployer of the employee, provides a reference to thaty i har (a) is presumed in any civil action if the services-pro
prospectiveemployer is presumed to be acting in good faith angiye j are within the scope of the persetraining for which the
unlesslack of good faith is shown by clear and convincing evheganhas been certified. Any person who asserts that theracts
dencejs immune from all civil liability that may result from pro ,issionginder par(a) were not made in good faith has the-bur
viding that reference. The presumption of good faith under thya, 5¢ proving that assertion by clear and convincing evidence.
subsectionmay be rebutted only upon a showing by clear and con (3) A sponsoring @anization is immunéom civil liabilit
vincing evidence that the employer knowingly provided false sin fron? an actg cc)gomissions of a child passenaer Y
informationin thereference, that the employer made the referengfSNg . dY ! o Bp ger sty
maliciouslyor that the employer made the referenceidgtation nicianin providing services specified in su@) (a)or arising in
of 5.111.322 connectionwith a safety program the sponsoring ganization
History: 1995 a. 4411997 a. 35 receivesno compensatiofor the services provided by the child
The malice referred to in sub. (2) is express malice, which requires a showingp@ssengesafety technician or for participating in the safety-
il will, bad intent, envyspite, hatred, revenge, or other bad motives against the pgfram.
sondefamed, and not actualalice, which requires statements made with knowled - i
of falsity or with reckless disregard for theciruth. Gibso®wernite Tansportation g History: 2005 a. 3222007 a. 97
Co.2003 WI App 210267 Ws. 2d 429671 N.W2d 388 02-3158

EmployerLiability for Employment References. Mac Kells. Law May 2008. 895,506 Civil liability exemption; weight gain and obe -
sity claims. (1) Any person who manufactures, markets, packs,

895.488 Civil liability exemption; owner or person in distributesadvertises, or sells food, as define@InUSC 321(f),
lawful possession of the premises. (1) In this section:  isimmune from civil liability for a persos’weight gain or obesity
(a) “Construction site” has the meaning given i843.15 (2) causeddy the consumption of the food, or for a health condition
(a). related to weight gain or obesity
(b) “Owner or person in lawful possession of the premises” has(2) Subsectior(1) does not apply to any of the following:
themeaning given in 943.15 (2) (b) (a) A claim that a defendant under s(ih. knowingly violated

(2) Theowner or person in lawful possession of the premisedederal or state law concerning the manufactunnagtketing,
andhis or her employees are immune from civil liability for thelistribution,advertisement, labeling, or sale of thed, and the
injury or deathof an assessor or a member of thefsififan violation was the proximateause of the weight gain, obesity
assessowho enters a construction site without the permission rélatedhealth condition.

the owner or person in lawful possession of the premises or his of(h) A claim for breach of contract or express warrantycin
her employee to make an assessment on bekdlfe state or a nectionwith the purchase of the food.

political subdivision. _ _ _ (c) A claim regarding the sale of food that is adulterated under
(3) The immunity under this section does not apply if the1 ysc 342

injury or death resulted from the reckless, wantonptntional (3) In addition to the costs allowed undeB$4.04 a defend

misconductof the owner or person in lawful possession of thg,hat prevails on a motion undera92.08filed in an action

pfe‘m'se_s” his or her employee. undersub.(2) may recover reasonable attorney fees and the costs
History: 2009 a. 68 of the investigation and litigation.

895.497 Civil liability exemption: furnishing safety History: 2005 a. 3232007 a. 97

services relating to child safety restraint systems. 895.51 Civil liability exemption: food or  emergency

(1) Inthis section: o household products; donation, sale, or distribution.
(a) “Child passenger safety technician” means a person Whg |n this section:

holdsa valid certification as a child passenger safety technician O(h) “Charitable oganization” means anganization the con

technicianinstructor issued by the National Highwayaffic  ihytionsto which aredeductible by corporations in computing
Safety Administration or any entity authorizésy the National [ atincome under 1.26 @)

Highway Traffic Safety Administration to issue sudertifica
tions.

(b) “Safetyprogram” means any program utilizing the servic
of child passenger safety techniciams not conducted for pecu
niary profit that provides assistance, inspections, education,
adviceto the public in the fitting, installation, or adjustment o
child safety restraint systems.

(c) “Sponsoring @yanization’means any person orgamniza-
tion that does any of the following:

1. Employs a child passenger safety technician.

(c) “Food distribution service” means a program of a private
nonprofit organization that provides fooproducts directly to
Shdividuals with low incomes or that collecfsod products for
and distributes food products to persons who provide the food
Productsdirectly to individuals with low incomes.

(d) “Food products” has the meaning specified #3s01 (6)

(dm) “Governmental unit” mearthe United States; the state;
any county city, village, or town; any political subdivision,
departmentgdivision, board, or agenayf the United States, the
state,or any countycity, village, ortown; or any federally receg

2. Sponsors, térs, or oganizes any safety program. nized American Indian tribe or barid this state or an agency of
3. Owns property on which a safety program is conductedhe tribe or band.
(2) (a) A child passenger safety technician wihgpects, (dr) “Qualified emegency household products” includes

installs,fits, or adjusts any child safety restraint system specififdshlights,generators, blankets, personal care products, house
unders.347.48 (4) or who provides education or ottessistance hold cleaning products, and ergency supplies that meet the
or advice relating to the safe installation, fitting, or adjustment efandardgor safety and quality established by federadtate law
child safety restraint systems, is immune from civil liability for hisegulation,or rule, that are not defective, and that havebeen

or her actor omissions in rendering in good faith such servicesecalled by the consumer products safety commission.
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(e) “Qualified food” means food products that meetdtae (3) This section does not apply the death or injury was
dards of quality established by state law or rule or federal lawaausedy a willful or wanton act or omission of the person who
regulations,ncluding food products that are not readitarket donatedor accepted reimbursement for the commercial equip
abledue to appearance, age, freshness, grade, size, surplusagesator technology

other condition, except that “qualified food” does riatlude (4m) This section does not apply to the manufacturer of the
cannedfood products that are leaking, swollen, derted seam donatedcommercial equipment or technology
or not airtight. History: 1995 a. 12; 1997 a. 2372005 a. 1552009 a. 302

(2) Any person engaged in the processing, distribution, or sale o ) ) )
of food products, for profit or not for profit, who donatesells, 895.517 Civil liability exemption: solid waste donation
ata price not to exceed overhead arahsportation costs, quali Or sale. (1) In this section:
fied food to a charitable ganization, food distribution service, or (a) “Charitable oganization” hashe meaning given in s.
governmentalnit is immunerom civil liability for the death of 895.51(1) (b)
or injury to an individual caused by the qualified food donated or (b) “Municipality” has the meaning given in289.01 (23)

sold by the person. _ ~ (c) “Qualified food” has the meaning given ir885.51 (1) (e)
(2m) Any person engaged in the manufacturing, distribution, (d) “Responsiblainit” has the meaning given in287.01 (9)

or sale of qualified emgency household products, for profit or ot N - ; .
not for profit, who donates or sells, at a price not to exceed over (e) “Solid waste” has the meaning given ir289.01 (33)

head and transportation costs, qualified emency household  (2) Any person who donates or seli$,a price not exceeding
productsto a charitable ganization or governmental unit in Overheadand transportation costs, solid waste, or a mattaal
responseto a state of emgency declared under 823.100r IS separated from mixed soil waste, to a materials reuse program
323.11is immune from civil liability for the death of or injury to that is operated by a charitableganization, municipality or

anindividual caused by the qualified emgency household pred 'esponsibleunit is immune froncivil liability for the death of or
uct donated or sold by the person. injury to an individual or the damage to property causethby

(3) Any charitable aganization orfood distribution service solid WaSt,e or matenal donated or sold by the pers:op.
which distributes free of chge qualified food to any person is (3) This section does not apply the death or injury was
immunefrom civil liability for the death of or injuryo an individ ~ causedy willful or wanton acts or omissions.
ual caused by the qualified food distributed by the charitalgi@-or  (4) This section does not apply to thale or donation of quali
nizationor food distribution service. fied food.
(3m) Any charitable agyanization that distributes free of History: 1997 a. 602005 a. 155
chargequalified emegency household products receivaater . . o
sub.(2m) is immune from civil liability for the death of or injury 895.52  Recreational activities; limitation of property
to an individual caused by the qualified egercy household owners’ liability . (1) DeriNTions. In this section:

productdistributed by the charitableganization. (a) “Governmental body” means any of the following:
(4) This section does not apply the death or injury was 1. The federal government.
causedy willful or wanton acts or omissions. 2. This state.
T S RS0 SRS M 5. A county ormuricipal governing bohagency board
commissioncommittee, council, department, distiéctany other
895.512 Civil liability exemption; access  to toilet facil - public body corporate anplolitic created by constitution, statute,

ity. If an employee of a retail establishment permits a personglinanceyule or order

usethe establishmersttoilet facility under the requirements of s. 4. A governmental or quasi—governmental corporation.
146.29 the employee and the establishment are immune from 5, A formally constituted subunit or an agency of sub®.,
civil liability for the death of oinjury to the person, or an individ 3. or 4.

ual other than an employee who accompanies the person, that i@o) “Injury” means an injury to a person or to property
causedby or during the use of the facilitynless the death or (c) “Nonprofit oiganization” means anganization or associ

injury was caused by a willful or wanton act or omission of th;i’(ion not oganized or conducted for pecuniary profit.
employee.

History: 2009 a. 198 (d) “Owner” means either of the following:
1. A person, including a governmental body or nonprofit
895.515 Civil liability exemption; equipment or organizationthat owns, leases or occupies property
technology donation. (1) In this section: 2. A governmental body atonprofit oganization that has a

(a) “Commercial equipment or technology” means goods ¢ecreationahgreement with another owner
relatedprocedures used bought for use primarily in a business, (e) “Private propertyowner” means any owner other than a
including farming and a profession. governmentabody or nonprofit aganization.

(b) “Institution of higher educationineans an institution  (f) “Property” means real property and buildings, structures
within the University of Visconsin System, a technical college oandimprovements thereon, and the waters of the state, as defined
aprivate, nonprofit institution of higher education located in thisnders.281.01 (18)
state. (9) “Recreational activity” means any outdoor activity under

(2) Any person engaged in the sale use of commercial takenfor the purpose of exercise, relaxation or pleasnchyding
equipmentor technologyfor profit or not for profit, who donates practiceor instructionin any such activity “Recreational activ
any commercial equipmerdr technology to a public or privateity” includes hunting, fishing, trapping, camping, picnicking,
elementaryor secondary school, a tribal school, as defined inexploringcaves, naturstudy bicycling, horseback riding, bird—
115.001 (15m) or an institution of higheeducation or who watching,motorcycling, operatingn all-terrain vehicle or utility
acceptgeimbursement ian amount not to exceed overhead an@rrain vehicle, ballooning, hang gliding, hiking, tobogganing,
transportatiorcosts forany commercial equipment or technologysledding, sleigh riding, snowmobilingskiing, skating, water
provided to a public or private elementary or secondary schoolsports,sight-seeing, rock—climbing, cuttirgy removing wood,
atribal school, or to an institution of higher education is immur@imbing observation towers, animal training, harvesting the
from civil liability for the death of or injury to an individual causedproductsof nature, sport shooting and any other outdoor sport,
by the commercial equipment or technology gameor educational activity “Recreational activity” does not
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includeany oganized team sport activity sponsored by the owner 1. A gift of wild animals orany other product resulting from
of the property on which the activity takes place. the recreational activity
(h) “Recreational agreement” means a written authorization 2. An indirect nonpecuniary benefit to the private property
grantedby an ownetto a governmental body or nonprofigar owneror to theproperty that results from the recreational activity
nization permitting public access to all or a specified part of the 3. A donation of mongygoods oservices made for the man
owner’sproperty for any recreational activity agementand conservation of the resources on the praperty
(i) “Residential property” means a building or structure 4. A payment of not more than $5 per person per day fer per
designedor and used as a private dwelling accommodation er prissionto gather any product of nature on an owsi@roperty
vate living quarters, and the land surrounditige building or 5. A payment received from a governmental body
structurewithin a 300-foot radius. 6. A payment received from a nonprofiganization for a
~ (2) NoDpuTY; IMMUNITY FROM LIABILITY. (a) Except as pro recreationahgreement.
\ég:r?tg Salrj1b(SJ\'/(v3r)1)etroé\?v)é:(t)ooxnyeLgps%r?%vgf)egn?;nrgl?ggeds(\)lae (b) The death or injury is caused by the malicious failure of the
; ) A rivate property owner or an employee or agent of the private
propertyto engage in a recreational activity: . L propert)eovx?neryto warn against ar?ur):safe cor?dition on thg-prop
1. Aduty to keep the property safe for recreational activitiegrty of which the private property owner knew

2. A duty toinspectthe propertyexcept as provided under s. (c) The death or injury is caused bynalicious act of the pri

23.115(2). vateproperty owner or of an employee or agent of a pripeig
~ 3.A duty to give warning of an unsafe condition, use or actierty owner
ity on the property (d) The death or injury occurs on property owned by a private

(b) Except as provided in sul§8) to(6), no owner and nofif  propertyowner to a social guest who has been expressly and indi
cer,employee or agent of an owner is liable for the death of, aviglually invited by the private property owner for the specific
injury to, or any death or injury caused, layperson engaging in occasionduring which the death or injury occurs, if the death
arecreational activity on the owriemproperty or foany death or injury occurs on any of the following:
injury resulting from an attack by a wild animal. 1. Platted land.

(3) LIABILITY; STATE PROPERTY. Subsectiorf2) qloes not limit 2. Residential property
the liability of an oficer, employee or agent of this state or of any g Property within 300 feeif a building or structure on land

of its agencies for either of the following: ~ thatis classified as commercial or manufacturimgler $70.32
(a) A death or injury that occurs on property of which this state) (a) 2.or 3.

or any of its agencies is the owner at any event for which the owner(e) The death or injury is sustained by an employee of a private

chargesan admission fee for spectators. propertyowner acting within the scope of his or her duties.

_(b) A death or injury caused by a malicious act oabyalr (7) NODUTY ORLIABILITY CREATED. Except as expressiyro-
ciousfailure to warn againgtn unsafe condition of which arfief \,4eq in this section nothing in this section, 101.11, or s.

cer, employee or agent knewhich occurs on property desig ggs 5o0n0r the common law attractive nuisance doctrine creates

natedby the department of natural resources uisd28.1150r 5y quty of care or ground of liabilitioward any person who uses
designatedy another state agency for a recreational activity another’sproperty for a recreational activity

(4) LIABILITY; PROPERTY OF GOVERNMENTAL BODIES OTHER History: 1983 a. 4181985a. 29 1989 a. 311995 a. 27223 227, 1997 a. 242
THAN THIS STATE. Subsectiorf2) does not limit the liability of a 2011a. 93208 ) o _
governmentabody othetthan this state or any of its agencies 0{ NOTE: 1983 Wis. Act418contains a statement of legislative intent in section

Of an oficer, emp'dee or agent of such a govemmental bOdy fOI‘A municipality is immune from liabilitfor a defective highway or public sidewalk
eitherof the following: only when the municipality has turned the highway or sidewalk avézast in part,

i i to recreational activities and when damages result from recreational adéy#tiery
(2) A death orinjury thadccurs on property of which a govern G 2818 FLei 746 Ws. 2d 247430 N.W2d 611 (Ct. App. 1988).

memalt?Od_y is the owner at any event for whtble owner chaes “Recreationahctivity” does not apply to random wanderings of a young child that
anadmission fee for spectators. arenot similar to activities listeth sub. (1) (g). Shannon 8hannon150 Wis. 2d

L . . 434, 442 N.W2d 25(1989).
(b) A death or injury caused by a malicious act Oah}a“' Thestates role as trusteef public waters is equivalent to ownership, giving rise

ciousfailure to warn againstn unsafe condition of which ar_ﬁef to recreational immunity Sauer vReliance Insurance Compat$2 Ws. 2d234
cer, employee or agent of a governmental body knahich 448 N.w2d 256(Ct. App. 1989).

occurson propertydesignated by the governmental body for re(b;Cfg;efég?,flg”‘;éy@ﬂ%fgs,\lc\?v”ﬁ‘gég(g’taﬁgg“‘fgggf“b- (6) (a). Douglas v

reationalactivities. “Injury”_under sub. (1) (b) includes death. Moublorthern States Power Cib67
(5) LIABILITY; PROPERTYOF NONPROFITORGANIZATIONS. Sub ~ Wis.2d 177458 N.w2d 836(Ct. App. 1990).

i Si iahili 3 ; ; By providing a lifeguard a landowner does not assume a duty to provide lifeguard
section(2) does not limit the liability of a nonprofit ganization services in a non—negligent mann&rvin v City of Kenoshal59 Ws. 2d 464464

or any of its oficers, employees or agents for a deatlinfury  N.w.2d654(1991).
causedy a malicious act or a malicious failure to warn against arFor purposes of sub. (4) (b), conduct is “malicious” when it is the result of hatred,

it i i ill will, or revenge, or is undertaken when insult or injury is intended. En
unsafecondition of which an dicer, employee or agent of the Kenoshal59 Ws. 2 464464 N.W2d 654(1991).

nonprofltorganlzat_lon _kne_v\ANhlch occurs on property ofhich Immunity is not limited to injuries caused by defects in propiesslf, but applies
the nonprofit oganization is the owner to all injuries sustained during use. Johnso@ity of Darlington, 160 Ws. 2d 418

) . .. 466 N.W.2d 233(Ct. App. 1991).
(6) LIABILITY; PRIVATE PROPERTY. Subsectlor@Z) does not limit A young childs inability to intend to engage in recreational activity does not render

the “abi“ty of a private property owner or of an employee or ageghdownerimmunity inapplicable when the activity is recreational in nature. Nelson
of a private property ownarhose property is used for a recrev. Schreiner161 Ws. 2d 798469 N.W2d 214(Ct. App. 1991).
ationalactivity if any of the following conditions exist: lllegal gambling conducted by a club occupying city park land placed the club out

. side the protection of the immunity statute. LeElk Rod & Gun Club Inc164 Ws.
(a) The private property owner collects mongyods or Ser 24103 473 N.w2d 581(Ct. App. 1991).

vicesin payment for the use of the owtsepropertyfor the recre A party is not immune as an occupant when evidence unequivocally shows inten
i Vi i i ini ional and permanent abandonment of the premises had occurred. MoBogglv

ational act|V||ty dufrlnﬁ; which the death grblnjl#]ry occursh, and thﬁrfs_ o164 Ws. 20 516476 N.W2d 287(Ct App. 1991).

aggregatevalue of all payments rePe'Ve y t ,e Owilllﬂl tthe use Walking to or from a non—-immunactivity does not change a landowssestatus.

of the owne's property for recreational activities during the yeatupf v. City of Appleton,165 Ws. 2d 215477 N.w2d 69(Ct. App. 1991).

in which thedeath or injury occurs exceeds $2,000. The followingSub.(2) (b) does not require a person injured by a wild animal to be engaged in a

; ; recreational activity for immunity to attach to the property owrecaptive deeis
do not constitute payment to a privgieperty owner for the use awild animal. Hudson.\Janesville Conservation Cluts8 Ws. 2d 436484 N.Ww2d

of his or her property for a recreational activity: 132(1992).
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A municipal pier was the type of property intendedbéocovered by the reere  Thenature of property can be a significant factor in determining whetfeatian
ationalimmunity statute. Crowbridge Village of Egg Harborl79 Wis. 2d 565508 ity is recreational, although it is not dispositive. Thavmmercial site is used only
N.W.2d 15 (Ct. App. 1993). for a business purpose thamnot open to the public, as indicated by a fence to keep

A church that paid a fee to reserve park space, including a ball diamond, for a pipeiepleaway agues against childrens’ mischievous conduct on the premises being
wherea “pickup” softball was played was not a sponsor of garmirzed team sport substantiallysimilar to a recreational activitpMinnesota Fire & Casualty Insurance
activity under sub. (1) (g). ¥iha v Atlantic Mutual Ins. Col179 Ws. 2d 774508  Co.v. Paper Recycling of LaCross01 WI 64244 Ws. 2d 290627 N.W2d 527
N.W.2d 67(Ct. App. 1993). 99-0327

Whether a person intended to engage in recreational activity dispatsitivein A deer stand is a “structure” under sub. (1) (f). A structure or improvemedt
determiningwhetherrecreational activity is engaged in. The nature and purpose o6t be owned by the ownef the underlying land to constitute “property” under sub.
theactivity must be given primary consideration. Linvillgity of Janesville184 (1) (f). Peterson.widwest Security Insurance C2001 WI 131248 Wis. 2d 567
Wis. 2d 705516 N.W2d 427(1994). 636N.W.2d 727 99-2987

Recreationaimmunity does not extend to activities of thadowner acting inde A suit by an elementary school student injured while playing during a mandatory
pendently of its functions as ownémmunity did not apply to city paramedics pro schoolrecess was not barred by this secti@eause the student did not enter the
viding service to an accident victim at a city park. Linvill€ity of Janesville184  school property to engage in a recreational activity for education purposes in
Wis. 2d 705516 N.W2d 427(1994). orderto comply with the state’compulsory attendance and truancy laws. Awnan

Limited liability for nonprofit oganizations is not unconstitutional on equalSchoolDistrict of Stanley—Boyd2001 WI 125248 Ws. 2d 548635 N.W2d 762
protectiongrounds. Szarzynski vYMCA, Camp Minikani,184 Wis. 2d 875517  00-2356
N.W.2d 135(1994). Sponsorshiunder sub. (1) (g) contemplates a relationship betteeperson or

Visiting a neighbor to say hello is not a recreational activity under this sectiasrganizatiorpaying for or planning the project activity and the intended benefi
Sievertv. American FamilyMut. Ins. Co190 Ws. 2d 413528 N.W2d 413(1995).  ciary and envisions a relationship between the sponsor and the activity resulting in

Thata local firefightets picnic generated profits that were ugadpark mainte  financial benefits to the sponsofhat a city sponsored one socassociation did not
nanceand improvements and the purchase of fire equipment did not result in the evesanit was a sponsor of all ganized soccer team activities on city fields. Miller
beinga commercial, rather than recreational, activity untidisrsection. Fischer v v, Wausau Underwriters Insurance @f03 WI App 58 260 Wis. 2d 581 659
DoylestownFire Department]99 Ws. 2d 83 549 N.W2d 575(Ct. App. 1995), N.W.2d494 02-1632
95-0796 As long as one of the purposes for engaging in the activity is recreation the statute

Landneed not be open for recreational use for immunity to apply under this sagtachesand bars a claim. Kautz @zaukee County Agricultural SocieB004 WI
tion. The focus is on the activity of the person who enters on and uses the land. Imapp 202 276 Ws. 2d 833689 N.w2d 771 03-3281
nity applies without regard to the owr@permission. &doljak v Mosinee Paper  "Thatplaintiff's claim was she was injured when she became infected with E Coli
Corp.200 Ws. 2d 624547 N.W2d 602(1996),94-2549 o asa result of climbing on farm equipment and not as a result of an activity on land

An activity essentially recreational in nature will not be divided into componegt improvements to land was irrelevant. Whether or not the equipment was property
parts,at one moment recreational and at another not, in applying this seatiafl-V  within the meaning of this section, the injuring mechanism was not the farm equip
Jak v. Mosinee Paper Cor@00 Ws. 2d 624547 N.W2d 602(1996),94-2549 ment,but rather the bacteria from animal waste tracked onto the equipment from the

Recreationaimmunity does not attach tdandowner when an act of the landewn defendan® real property and was directiglated to the condition or maintenance of
er's officer, employee, or agent that is unrelated to the maintenance or conditiont defendant real property Kautz v Ozaukee County Agricultural SocieB004
theland causes injury to a recreational land uk@sky v International Association | App 202 276 Ws. 2d 833689 N.W2d 771 03-3281
of Lions Clubs210 Ws. 2d 463565 N.W2d 260(Ct. App. 1997)96-2532 __An owner under sub. (1) (d) 1. includes a person who has the actual use ofthe prop
._A portable ice shanty located on a frozen lake does not qualify as recreati without legal title, dominion, or tenancy and encompasgesigenof land who
“property,” and its presence on the lake is ifisignt to establish its owner as an jg more transient than eithelessee or an owneAn owner under sub. (1) (d) 2. is

‘occupant”of the lake entitled to recreational immunifoane vHelenville Mutual a governmental body or nonprofit ganization that has a written authorization

InsuranceCo.216 Ws. 2d 345575 N.W2d 734(Ct. App. 1998)97-1420 s ;
Walking for exercise through a padn the way to do errands was a recreationatgrantecby an owner permitting public access to the ovengroperty for any recre

g ; N tionalactivity. It would be unreasonable atlow a snowmaobile association immu
i\gg\g)tyé7llazs7l<2y8v City of Stevens Poing20 Ws. 2d 1 582 N.W2d 64(Ct. App. nity if it were granted an easement direchiyt disallowing it if the easement went
To find immunity under this section, the court must examine not only the glaintif ﬂn:Ztir:t(.)aii %(r)'u\c/ieggr?;?rztcf?#g\tlgﬁg tgggeggfrr;g%? \r'gé?etgt?oﬁ?%f;'gggg touglla:lgage,
reasorfor being on the propertput also the activity taking place on th@perty ' : : b --
While aspectatdis presence at a school football game is recreational, the except@ﬂ“”tysnowm"b"e Tails Association, In2005 W1 App 81280 Ws. 2d 765695
from landowner immunity for injuries incurred in recreational activities for sponsof¥ W-2d 889 04-1859 ) o .
of organized sports extends to spectators, not just participants. M&ghool Dis Walking may or may not be a recreational activity understaute, depending on
trict of Colby, 226 Wis. 2d 704595 N.W2d 339(1999),98-0482 thecircumstances. Mere presence on property suitable for recreational activity when
An attendee at a fair who was injured while attempting to capture a runaway steplaintiff is injured does not, ipso facto, make this section applicable. Although the
wasengaged in recreational activitfhere is no “Good Samaritan” exception to theinjured persors subjective assessment of the activity is pertinent, it is not controlling.
recreational immunity provided by this section. Schul@nnnell Mutual Reinsur A court must consider the nature of the propehiy nature of the own'sractivity
ance,Co.229 Ws. 2d 513600 N.W2d 243(Ct. App. 1999)98-3466 andthe reason thimjured person is on the propert court should consider the total
Immunity for nonprofit oganizations is not limited to those that act in the publidty of circumstances surrounding the activiticluding the intrinsic natur@urpose,
interestandgratuitously open their land to the general public. It is not a violation @hdconsequences of the activitRintelman vBoys & Girls Clubof Greater Mi
equalprotection to treat “non—charitable” nonprofiganizations dierently than  waukee Inc. 2005 WI App 246288 Ws. 2d 394707 N.W2d 897 04-2669
privateproperty owners. Bethke bauderdalef LaCrosse, In2000 WI App 107 Thelegislature did not enact this section to dealowners from engaging in neg
235Wis. 2d 103612 N.W2d 332 99-1897 ) o ligent behavior but to induce property owners to open their land for recreational use.
_Althoughindividual condominium unit owners helitle to an undivided interest Recreationalsers are to bear the risk of the recreational actitdgtd v Ackerville
in common areas, a condominium association was an occupant and thereforgfyClub, 2007 WI App 43300 Wis. 2d 498730 N.W2d 428 06-0914
ownerunder sub. (1) (d). Bethkehauderdalef LaCrosse, In2000 WI App 107 This section doesot distinguish between active and passive negligence. Claims
235Wis. 2d 103612 N.W2d 332 99-1897 R for passive negligence, such asnawmobile cluls alleged failure to retrieve groem
Theowner of property subject to an easement foamer” under sub. (1) (d). The g aquipment from a trail, were no more viable than claims for active negligence,
plaintiff’s walking across the easement to gain access to a boat was recreatlonélg@ﬁ as an alleged decision to leave the disabled equipment partially on tine trail
thewalk was inextricably connected to recreational activitie plaintif user of the ind curve Ag” of the acts alle quipment p Y«

: h ~ . ged were related to the condition or maintenance of
easementyvho was granted the right to use it by a 3rd—person holder of the ease| 5 bile trail. Held vAckerville S Club2007 WI App 43300 Ws. 2d
wasnot asocial guest of the land owner under sub. (6) (d) expressly and individug]| ng\(/)vmo IZed rag. Oee Oé ckerville snow Clu PP S
invited to use the propertyThe fact that the easement owgeanted the right of use 8, 730 N.w2d 428 06-0914 . . .
aspart of the sale of the boat did not render the landowner exempt from immunity>ub-(1) (¢) does nadefine nonprofit by referencing the chapter under which cor
undersub. (6) (a). Urban Grasser2001 WI 63243 Ws. 2d 673627 N.W2d 51,  Porations were incorporated, either ch. 180 or 181, sdatiair is not dispositive of
99-0933 thequestion. It would be an absurd result to read this sectimakisg a for—profit

An “owner” under sub. (1) (d) 1. includes an “occupant.” A child who is anoccgrganizatiom_ut ofan oganization t_hat_throughout its_ existence has been governed
pantis capable of extending an invitation that triggers the social guest exceptiByi articles of incorporation that define it as a nonprofit, has been documented by state
undersub. (6) (d). A guest’continuous act that begins on an ovsproperty but agenciesas a nonprofit, and has been in compliance with IRS regulations as a non
propelstheguest a few feet from the property where an injury occurs compelled tpeofit. De La Tinidad v Capitol Indemnity Corporatio2009 WI §315 Ws. 2d 324
conclusionthat sub(6) (d) must be construed to allow for the extension of the soci@db9 N.W.2d 586 07-0045
gueststatus to the injuries dafed. Waters v Pertzborn2001WI 62, 243 Wis. 2d An occupant under sub. (1) (d) 1. includes persons who, while not owners or ten
703 627 N.wW2d 497 99-1702 ants,havethe actual use of land. Occupant includes one who has the actual use of

This section is liberally construed in favor of property owners when the activity propertywithout legal title, dominion, or tenancin order to give meaning to “occu
questionis not specificallflisted but is substantially similar to listed activities orpies,”the term should be interpreted to encompass a resident of land who is more tran
whenthe activity is undertaken in circumstances substantially similar wirthen  sientthan either a lessee or an owngfilton v. Washburn County2011 WI App
stances of a recreational activitylinnesota Fire & Casualty Insurance @Paper 48 332Wis. 2d 319797 N.W2d 924 10-0316
Recyclingof LaCrosse2001 WI 64 244 Ws. 2d 290627 N.W2d 527 99-0327 Wisconsin'sRecreational Use StatuteoWards Sharpening the Picture at the

Becausea childs subjective assessment of recreational activity could inclu es.1991 WLR 491
everyform of child’s play an objective, reasonable adult standard must be appli g€s. ; : i .
to détermine whether a chifdplay is recreational. Crawling through stacks of baled_MinnesotaFire & Casualty Insurance Co. Raper Recycling of LaCrosse: Why
paperat an industrial site while lighting matches and starting fires was not recfyopertyOwners Should Fear the Mischief of BatsPlay and \léconsin Supreme
ationalactivity. Minnesota Fire & Casualty Insurance CoPaper Recycling of CourtJustices at k. Salva. 2002 WLR 999.

LaCrosse2001 WI 64 244 Wis. 2d 290627 N.W2d 527 99-0327 Wisconsins Recreational Use Statute. Pendletons. Waw May 1993.
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895.523 Recreational activities in a school building or ing place on thechoolgrounds of the school board or of the gov
on school grounds; limitation of liability . (1) DeEriNITIONs.  erningbody of a charter school.
In this section: (3) LiaBiLITY. Subsectior(2) does not limit the liability of a

(a) “Governing body of a charter school” means the person tlsahool district, a school board, a governing body of a charter
operatesa charter school established under18.40(2) or (2m) school,or an oficer, employee, or agent of the school board or of
or the entity that operates a charter school established undehsgoverning body of a charter school for any of the following:

118.40(2r_). o (a) A death or injury caused lsymalicious act or by a mali
(b) “Injury” means an injury to a person or to property ciousfailure to warn againgtn unsafe condition of which arfief
(c) 1. Except as provided in sub®l, “recreational activity” cer,employee, omagent of the school board or of the governing
meansall of the following: body of a charter school knewvhich occurs on the school
a. Any indoor physical activitysport, team sport, or game,groundsof the school board or of the governing body of a charter

whetherorganizedor unoganized, undertaken for the purpose ofchooldesignated fouse in a recreational agreement and being
exerciserelaxation, diversion, education, or pleasure. usedby a person for a recreational activity held pursuant to the

b. Any outdoor activity undertakefior the purpose of exer recreationabgreement. .
cise, relaxation, or pleasurécluding practice or instruction in ~ (b) The death of or injury to spectator that occurs on the
anysuch activity In this subd1. b, “outdoor activity” includes Schoolgrounds of the school board or of the governing body of a
hunting’ﬂshing’ trapping, Camping, picnicking, exp|0ring Caveé.;harterschool (;ieS|gnat(_3d_ for use in a recreational agremnt
naturestudy bicycling, horseback riding, bird—watching, metor ing the recreational activity
cycling, operating an all-terrain vehicle, ballooning, hang-glid (c) The death of or injury to a person participating in a recre
ing, hiking, tobogganing, sleddingleigh riding, snowmobiling, ationalactivity involving any of the following pursuant taecre
skiing, skating,water sports, sight—seeing, rock—climbing, cuttingtionalagreement:
or removing wood, climbing observation towers, animal training, 1. A weight room.
harvestingthe products of nature, sport shooting, and any other , A swimming pool.
outdoorsport, game, or educational activity . .

B . . . . 3. Gymnastic equipment.

2. “Recreational activity” does not include any indoor or out

door organizedteam sport or activity ganized and held by a  (4) NODUTY ORLIABILITY CREATED. EXCept as expressfyo-

school district, school board, or governing body of a chartéfdedin this section, nothing in this section oll81.11nor the
school. commonlaw attractive nuisance doctrine creates any dutcaaf

ground of liability toward any person who uses school grounds
grantedby a school board or the governing body of a chart engage or participate in a recreational activity held pursuant to

schoolto a person that permits public access to all or a specifi &ecreatlonal agreement. .
part of the school grounds fdhe purpose of any recreational (5) RECREATIONAL AGREEMI_ENT.. Each recreational agreement
activity and that satisfies the requirements under @)b. shall include a_II (?f the following: _ o o

(e) “School board” means the school board or boasthéol (a) A description of the recreational activity or activities to be
directorsin chage of the public schools of a school district. ~ neldon the school grounds pursuant to the agreement.

() “School building” means a building designed for and used (b) The time and place tffie recreational activity or activities.
asa school by a school district, by a schboard, or by the gev (c) Any eligibility requirementdor participation in the recre
erningbody of a charter school. ationalactivity or activities.

(g) “School grounds” means real properand any school  (d) Whether and, if so, to what extent participants who are
buildings, accessory buildings, structures, and improvementsnorswill be supervised.
thereon,owned, leased, or rented by a school district, by a school(e) A clear statement describing a participsiasumption of
board,or by the governing body of a charter school and used pfisk.
marily for public school purposes. History: 2011 a. 162

(gm) “Spectator” means a person who attends or watches a rec
reationalactivity but does not engage or participate in or intend &5.525 Participation in recreational activities;
engageor participate in the recreational activity restrictions on civil liability , assumption of risk. (1) LEc-

(h) “Sport” means an activity requiring physical exertion an{$-ATIVE PURPOSE. The legislature intends by this section to estab

skill and which, by its nature andganization, is competitivand  1Sh the responsibilities of participants in recreational activities in
includesa set of rules for play ' orderto decrease uncertainty regarding the legal responsibility

i deathsor injuries that result fronparticipation in recreational
(2) NO DUTY; IMMUNITY FROM LIABILITY. (2) EXCEPt as pro 4y itiesand thereby to help assure the continued availability

videdin sub.(3), no school district, no schobbard, no governing - - ; e
body of a charter school, and ndfioér, employee, or agent of  this state of enterprises thaferfrecreational activities to the pub

schoolboard or of a governing body of a charter school, owes ¢

any person who enters the school grounds of the school board (2) DEFINITION. In this section, “recreational activity” means
pg%actlwty undertaken for the purpose of exercise, relaxation or

(d) “Recreational agreement” means a written authorizatig

of the governing body of a charter school to engage or partici includi ) ; s h activi
in a recreational activity held pursuant to a recreational agree sure,ncluding practice or instruction in any such activity
ecreationalactivity” does not include participating in a snow

any of the following: : :
. sportat a ski area, as those terms are defined 16533 but
1. Aduty to keep the school grounds siafethe recreational includeshunting, fishing, trapping, camping, bowlirgjlliards,

activity. il ; ; vl
. picnicking, exploring caves, nature stugdylancing, bicycling,
2. A duty to inspect the school grounds. ~ horsebackriding, horseshoe—pitching, bird-watching, metor
3. Aduty to give warning of an unsafe condition, usaabiv  cycling, operating an all-terrain vehicle or utility terrain vehicle,
ity on the school grounds. ballooning, curling, throwingdarts, hang gliding, hiking, sleigh

(b) Except as provided in suf®), no school district, no school riding, snowmobiling, skating, participation in water sports,
board, no governing bodyf a charter school, and nofioér, weightand fitness training, sight-seeing, rock—climbing, cutting
employeepr agent of a school board orafjoverning body of a or removing wood, climbing observation towers, animal training,
charterschool, is liable for the death of, any injury to, or any dealttarvestingthe products of nature, sport shooting, and participat
or injury caused hya person engagirgr participating in a recre ing in a snow sport outside a ski area, as those terms are defined
ationalactivity held pursuant to a recreational agreement ard tak s. 167.33 and any other sport, game or educational activity
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NOTE: Sub. (2) is shown below as affected @011 Wis. Acts 19%and 208 and (2) APPRECIATIONOF CONDITIONSAND RISK OF PARTICIPATIONIN
asmerged by the legislative eference bueau under s. 13.92 (2) (i). A SNOWSPORT. (@) Every participant in a snow sport at a ski area

(3) APPRECIATION OF RISK. A participant in a recreational gcceptshe conditions and risks of the snow sport as set forth in
activity engaged iron premises owned or leased by a person whoqg7 33 )

offers facilities to the general public for participation in recre
ational activities accepts the risks inherent in the recreatio&gl h d und d si ided by the ski
activity of which the ordinary prudent person is or should aveseen and unaerstoog signage provided by the ski area
aware. In a negligence action for recoverydzmages for death, operatorpursuant. t9 516?'33 3 )
personainjury or property damage, conduct by a participant who (¢) Every participant in a snow sport at a ski area accepts that
accepts the risks under this subseciiocontributory negligence, failure to wear a helmet or wearing a helmet thatriproperly
to which the comparative negligence provisions 0835.045 sized fitted, or secured increases the risk of injurgleath or the
shallapply risk _of a more severe injuryEvery participant in a show spat

(4) RESPONSIBILITIESOF PARTICIPANTS. (a) A participant in a askiarea accepts that a helmet may not be available for purchase
recreationakctivity engaged in opremises owned or leased byer for rent at a ski area.
aperson who @érs facilities to the general public for participation (d) Every participant in a snow sport at a ski area accepts that
in recreational activities is responsible to do all offtilowing:  naturalor man—-made items or obstackeishin a ski area, includ

1. Act within the limits of his or her ability ing ski area infrastructure and ski area vehicles, may be unpadded

2. Heed all warnings regarding participation in the recr@f not heavily paddeend accepts that there may be a higher risk
ationalactivity. of injury ordeath or of a more severe injury associated with a colli

3. Maintain control of his or her person and the equipmelﬁon with an item or obstacle that is unpadded or not heavily
devices or animals the person is using while participating in tH@dded'

recreationahctivity. (3) RESPONSIBILITIESOFA PARTICIPANTIN A SNOWSPORT. Every
4. Refrain fromacting in any manner that may cause orcofParticipant in a snow sport is responsible to do all of the following:
tributeto the death or injury to himself or herself or to otber (a) Fulffill his or her duties set forth in $67.33 (5)
sonswhile participating in the recreational activity (b) Choose whether to wear a helmet while participating in the
(b) A violation of this subsection constitutes negligence. Tisowsport. If the participant choosswear a helmet, he or she
comparativenegligence provisions of 895.045apply to negh  hasthe responsibility to ensure the helmeatfishe correct size and
genceunder this subsection. fit and to ensure that it is properly secunddle he or she partici

(4m) LIABILITY OF CONTACT SPORTSPARTICIPANTS. () A par Patesin the snow sport.
ticipantin a recreational activity that includes physicahtact (4) LIMITS ON LIABILITY FORA SKI AREA OPERATOR;RELEASE
between persons in a sport involving amateur teams, includiagp LIABILITY OFA PARTICIPANT. (&) A ski operator who fulfillsll
teamsin recreational, municipal, high school and college leagues,his or her duties under’k57.33 (3)and(4) owes no further duty
may be liable for an injury inflicted on another participant duringf care to a participant in a snow sport and is not liable fojary
and as part of that spart a tort action only if the participant who or death that occurs as a result of any condition or risk accepted
causedhe injury acted recklessly or with intent to cause injuryby the participant under suf®).

(b) Unless the professional league establishes a clear policyb) A participant involved in a collision with any other partici
with a different standard, a participant in an athletic activity thaantor with a nonparticipant may be liable for an injury or death
includesphysicalcontact between persons in a sport involvinghat occurs as a result of the collision.
professionateams in a professional league mayliakle for an (c) This subsection shall be construed braadly
injury inflicted on another participant during and as part of that (5) EFFECT ON RELATED PROVISION. Nothing in this section
sportin a tort action only if the participant wivaused the injury ffects the limitati f " : 5 I'gb'l't d
actedrecklessly or with intent to cause injury 2920552 € limitation of a property owneriiability under s.

(5) EFFECTON RELATED PROVISIONS. Nothing in this section . 2011 4 199
affectsthe limitation of property owners’ liability under&95.52
or the limitationof school districts liability of school boards’ gg5 527 Sport shooting range activities; limitations on

liability, and of liability of governing bodies of charter SChOO'ﬁabiIity and restrictions on operation. (1) In this section,

uan?rs._8?9552337_ 1665 o, 225447 1997 5. 2492005 a. 1552011 o 16, SPOTEShOOLING range” means an area designed and operated for
199 208's. 13.92 (2) (i)7. a. 223447, 1997 a. 2422005 a. 1552011 . 162 e s and dischge of firearms.

NOTE: 1987 Wis. Act 377contains a pefatory note explaining the act. (2) A persorwho owns or operates a sport shooting range is

This section codifies commdaw. It does not impose a greater duty of care or indiimmune from civil liability rel noise r Itina fr
viduals than exists at common lawRockweit v Senecal197 Ws. 2d 409 541 une C:( hc ab hty € ated to noise resulting frorhe
N.W.2d 742 (1995),93-1130 operationof the sport shooting range.

Sub.(3) does not mean that all who ski are negligent under all circumstances. Sub i i
(3) and (4) when read together impose an obligation of ordinary care on a skie| (3) A persorwho owns or operates a sport shooting range is

avoidforeseeable harms, including adherence to the conditions enumerated in é&% subject .to araction for nUisan(?e_ or to Zon,ing Conditions
(4). Ansani v Cascadévountain, Inc223 Ws. 2d 39588 N.w2d 321(Ct. App.  relatedto noiseand no court may enjoin or restrain the operation

1998),97-3514 . . .
Cheerleaderare immune from negligence actions because they participate |r9£1 use of a sport shootlng range on the basis of noise.

recreationahctivity that includes physical contact between persons in a sportinvolv  (4) Any sportshooting range that exists on June 18, 2010, may
ing amateur teams. Cheerleading is a specause a sport is an activity involving gQ%tinueto operates a sport shooting range at that location not

physicalexertion and skill that is governed by a set of rules or customs. Cheerleade - . R
areon amateur teams because a teangisip oganized to work together and cheer Withstandingany zoning ordinance enacted undé&i%s69 60.61,

leadersare a group dedicated to leading fan participation and tgkirign competi  60.62 61.350r 62.23 (7) if the sport shooting range is a lawful
tions. Cheerleading involvessignificant amount of contact among the participant

thatat times can produce a forceful interaction between the cheerleaders whenibﬁ@ ora legal nonconform'ng use under any zoning Ord!nance
person is tossed high into the air and then caught by those same tosséks.v.Nofenactedunder s59.69 60.61, 60.62 61.350r62.23 (7)that is in

(b) Every participant in a snow sport at a ski area is presumed

Bakke,2009 W1 10 315 Ws. 2d 350760 N.W2d 156 06-1886 effecton June 18, 2010. The operation of the sport shotinge

Leco feam! Wisconsins Latest Recreational Immunity controver§ondon. . continyesto be a lawful use or legal nonconforming use notwith
standingany expansion of, or enhancementmprovement to,

895.526 Participation in a snow sport; restrictions on the sport shooting range.

civil liability , assumption of risk. (1) DEerFINITIONS. All defi- (5) Any sportshooting range that exists on June 18, 1998, may

nitionsin s.167.33apply to thissection unless the context other continueto operates a sport shooting range at that location not

wiserequires. withstandingall of the following:
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() Section167.30 (1)941.20 (1) (d)or 948.6050r any rule (a) “Conservation warden” means a person appointed as-a con
promulgatedunder those sections regulating or prohibiting theervationwarden by the department of natural resources under s.
dischargeof firearms. 23.10(1).

(b) Sectior66.0409 (3) (bpr any ordinance or resolution. (b) “Traffic officer” has the meaning specified in310.01

(c) Any zoning ordinance that is enacted, or resolution that(80)-
adoptedunder s59.69 60.61, 60.62 61.350r 62.23 (7)that is (2) Any person withdrawing blood #lhe request of a trid
relatedto noise. officer, law enforcement éiter or conservation warden for the

(6) A city, village town or county may regulate the hourdurposeof determining the presence or quantity of alcohol; con
between11:00 p.m. and 6:00 a.m. that an outdoor sport shootiff§!led substances, controlled substance analogs oc@mpina
rangemay operate, except that such a regulation may not applyigh of alcohol, controlled substances and controlled substance
alaw enforcement fiter as defined in £65.85 (2) (c)a member analogsis immune from angivil or criminal liability for the act,
of the U.S. armed forces or a private security person as define@geptfor civil liability for negligence in the performance of the
s.440.26 (1m) (hwho meets all of the requirements under $iCt.

167.31(4) (a) 4. (3) Any employer of the person under s(&).or any hospital

(7) A person who is shooting in the customary or a general§f€reblood is withdrawrby that person has the same immunity

; liability under sub(2).
acceptablenanner at a sport shooting range between the hour Qf,‘ ' ;
6:00 a.mand 1:00 p.m. is presumed to not be engagindisor 4AS§‘§5'6512?§§5 5351983 a. 538.256 Stats. 1983 s. 895.58985 a. 3311995

derly conduct merely because of the noise caused by the shooting.

History: 1997 a. 2422001 a. 302005 a. 1552009 a. 3712011 a. 35 895.54 Liability exemption; notification of release. A
This section does not prohibit the application of a zoning ordinance to a spgr Y

shootingrange unless the range was a lawful use under the ordinance as of Jung sonis immune from any liability regarding any act or omission
1998. Town of Avon v Edgar Oliver2002 W1 App 97253 Wis. 2d 647644 N.w2d  regarding the notification of any applicabléice# or person under

260,01-1851 $.51.37 (10)304.06 (1)971.17 (4m)pr(6m)or980.11 This see
L tion does not apply to willful or wanton acts or omissions.
895.529 Civil liability limitation; duty of  care owed to History: 1991 a. 2691993 a. 479

trespassers. (1) In this section:

(a) “Possessor of real property” means an owessee, ten 895.55 Liability exemption; oil discharge  control.
ant, or other lawful occupant of real property (1) In this section:

(b) “Trespasser” means a natural person who enters or remain§d) “Damages” means those damages specifie83it)SC
upon property in possession of another without expreisspiied  2702(b) (2) and includes the cost of assessing those damages.
consent. (b) “Dischage” means, but is not limited to, spilling, leaking,

(2) Exceptas provided in sul3), a possessor of real propertyPumping,pouring, emitting, emptying or dumping.
owesno duty of care to a trespasser (c) “Federal on—sceneoordinator” means the federafiofal

(3) A possessor of real property may be liable for injury dlesignated byhe federal environmental protection agency or the
deathto a trespasser under the following circumstances: U.S. coast guard to coordinate and direct responses under the

(a) The possessor of real property willfullyantonly or reck ~ nationalcontingency plan.
lesslycaused the injury or death. This paragraph does not apply(d) “National contingency plan” means the plan prepared and
if the possessor used reasonable and necessary force for-the@iishedunder33 USC 132Xd).

poseof self-defense or the defense of others und@s.48or (e) “Oil” means petroleum, hydrocarbon, vegetable or mineral
usedreasonable and necessary force fopttaeection of property oil of any kind or in any form and includes oil mixed with wastes
unders.939.49 otherthan dredged spoil.

(b) The person injured or killed waschild and all of the fel (f) “Person” means an individual, owneperator corpora
lowing apply: tion, limited liability company partnership, association, munici

1. The possessor of real property maintained, or allowedR8lity, interstate agenctate agency or federal agency
exist, an artificial condition on the property that was inherently (g) “Removal” means the containment and elimination of oil

dangerougo children. from water shorelines and beachestioe taking of other actions,
2. The possessor of real property knew or should have knoipluding disposal, as may be necessary to minimize or mitigate
thatchildren trespassed on the property damagedo public health and welfare, including to fish, shellfish,

3. The possessor of real property knew or should have knoWHd“fe and public or private propertghorelines and beaches.
thatthe artificial condition he or she maintained or allowed to exist (h) “Removal costs” means the costs of removal that are
wasinherently dangerous to children and involved an unreasdfcurredafter an oil dischge occurs orif there is a substantial
ablerisk of serious bodily harm or death to children. threatof an oil dischage, the costs to prevent, minimize or miti

4. The injured or killed child, because of his or her youth &at(_a an oil dlschge. .,
tenderage, did not discover the condition or realize tis&k () “State contingency plan” means the plan prepared and pub
involved in entering onto the propertyr in playing in close prox lishedunder s292.11 (5).
imity to the inherently dangerous artificial condition. (2) Notwithstanding any provision ofs. 93.57 299.11

5. The possessor of realoperty could have reasonably pro299.13 299.31 299.43 299.43 299.5] 299.53 or 299.55
vided safeguards that would have obviated the inherent dan§ePchsil andlV of ch. 30 ch.29, 281, 283 289, 291, 292, or323

without interfering with the purpose for which the artificial condiOF Subchll of ch. 295or any other provision of this chaptaiper
tion was maintained or allowed to exist. sonis immune from liability for damages resultifrgm the per

n'sacts or omissions and for the removal costs resulting from

partof a possessor of real property for circumstances not Speci persors acts or omissions if all of the following conditions are
under this section and does notfedt any immunity from or t . . . .
defensedo liability available to a possessor of real property under (&) Those acts or omissions were taken while rendering-assist

(4) Thissection does not create or increase any liability on t

commonlaw or another statute. ance,advice or care related to the threat of an oil digghimto the
History: 2011 a. 93 navigablewaters of this state or related to the removal of oil result
ing from an oil dischage into the navigable waters of this state.
895.53 Civil and criminal liability exemption; tests for (b) The assistancegdvice or care was consistent with the
intoxication. (1) In this section: national contingency plan or the state contingency plan or was
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otherwisedirected by the federal on—scene coordinator oséiee (a) The person brought petroleum—contaminated soil onto the

retaryof natural resources. propertyor otherwise caused the initial contamination of the-prop
(3) Theimmunity under sub(2) does not extend to aper  erty with a hazardous substance, as defined 292.01 (5)
son: (b) The persors act or omission constitutes gross negligence

(a) Who is required to act under292.11 (3) because the per Or involves reckless, wanton or intentional misconduct.
sonpossessed or controlled the oil that was initially dispbar (c) The person fails to warn the department of transportation
into the navigable waters of this staie caused the initial dis or the department of natural resources about the presence of
chargeor initial threat of dischge of the oail into the navigable petroleum-contaminatedoil encountered at the site, if the

watersof this state. petroleum—contaminatesbil was reasonably known to the person
(b) Whose act or omission involves gross negligence of redutnot to the department of transportation or to the department of
less,wanton or intentional misconduct. naturalresources.
(c) Who causes personal injury or wrongful death. (d) The person is under a previous or separate contract with a

stateagencyas defined in <..12 (1) (b) solely to remove aem
edy petroleum—contaminated soil or hazardous substances on the
property.
(e) The person causes personal injury or wrongful death.
History: 1997 a. 237

(4) A person under sulf3) (a) is liable for any damages or
removalcosts that another person is immune from under(2ub.
(5) Nothingin this section décts the responsibility of per
sonunder sub(3) (a)to fulfill that persons requirements under

s.292.11

History: 1995 a. 1921997 a. 35252 2003 a. 332009 a. 42 895.57 Damages and immunity; unauthorized release
895.555 Civil liability exemption; anhydrous ammo of anlm?ls.. (1)” In this section: ) )
nia. (1) LIABILITY EXEMPTION. Except as provided under sub, (29) “Animal” means all vertebrate and invertebrate species,
(2), any person who owns, maintains; installs anhydrous including mammals, birds, fish and shellfish but excluding
ammoniaequipment, as defined in801.10 (1) (b)or who uses numans.
anhydrousammonia for any legal purpose is immune from any (am) “Humane oficer” means an dicer appointed under s.
civil liability for acts or omissions relating to the anhydrout73.03
ammoniaequipment or to anhydrous ammonia that caiaseage (b) “Local health diicer” has themeaning given in £50.01
or injury to an individual, if that damage or injury occurs durings).
the individuals violation of s101.10 (3) (c)(d), (e), or (f). (c) “Peace dicer” has the meaning given in39.22 (22)

(2) ExcepTION. A person is not immune from civil liability  (2) A person who intentionally releasas animal that is law
undersub.(1) if the damage or injury is caused by the personfy|ly confined for scientific, farming, companionship or pretec
recklessor wanton acts or omissions or by acts or OMISSIORBN of personsor property recreation, restocking, research,

intendedby the person to cause damage or injury exhibition, commercial or educational purposes, activithout
History: 2001 a. 32005 a. 14155 the consent of the owner or custodian of the animal, is liakiketo
- . . owneror custodian of the animal fdamages, punitive damages,
895.56 Liability exemption; handling of petroleum- attorneyfees and interesin the amount of the damages incurred
contaminated  soil under contract with the department atthe rate of 12% per year from the date of the intentional release.
of transportation. (1) In this section: The damages awarded shall include the costs of restoring the ani

(@) “Person” means an individual, owneperatorcorpora mal to confinement.
tion, limited liability company partnership, association, munici (3) Subsectiorf2) does not apply to any humandir, local
pality, interstate agencygtate agencys defined in 6.12 (1) (b)  pealthofficer, peace dicer, employee of the departmentruitu
or federal agency ral resources while on any land licensed undé69.15 169.18
(b) “Petroleum—contaminated soil” means smhtaminated or169.19 subject to certification under0.21, or designated as
with material derived from petroleum, natural gas or asphaliwildlife refuge under s29.621 (1)or employee of the depart
deposits,including gasoline, diesel and heating fudilgyified mentof agriculture, trade and consumer protection if tfieafs
petroleumgases, lubricants, waxes, greases and petrochemicalsemployees acts are in good faith and in an appareatithe
(2) A person is immune from liability arising unde282.11 rizedand reasonable fulfillment of his or her duties.
andfrom any liability for the removal or remedying of petroleum— (4) (a) In this subsectiorf'security device” includes any of
contaminatedsoil or for damages resulting from the person'the following:
actionsor omissions relating to petroleum-contaminated soil if all 1. Any fence enumerated unde8.02
of the following apply: _ 2. A theft alarm signal device, a lylar alarm or any other
(a) The acts obmissions by the person occurred while-pekecyrityalarm system or device.
forming a contract entered into undeB4.06 (2) includingacts 3. Adog
or omissions by any person who has a direct contractual relation ,* )
ship with the prime contractpas defined in s779.01 (2) (d)
undera contract entered into undei84.06 (2)to perform labor
or furnish materials.

(b) In the course of performing a contract described in@gr
petroleum-contaminatesbil was encountered on the property o
which the contracted activity is taking place, and the petroleu
contaminatedsoil cannot be avoided in performing the contracf

(c) The acts or omissions involviq@troleum—-contaminated _.
soil on the property were required by reasonably precise specifiE
tionsin the contract entered intmder s84.06 (2) and the acts - : X
or omissions conformed to those specifications, or were othemggiattbrngggr;ar?dzgg g‘;gneg7'lgi39'729219(j74') 27192 248 1999
directedby the department of transportation or bydegartment 45 20078 56 & & &
of natural resources.

(3) Subsectior{2) does not apply to any person to whom an$95.58 Liability exemption; use of special waste under
of the following applies: public works contracts. (1) In this section:

(b) Subject to patd), an owner or custodian of a confined-ani
mal is immune from civilliability for any damages to a person
who suffers the damages while violating or attempting to violate
$.943.75 (2)or (2m).
(c) An owner or custodian of an animal thatgkeased in vioka

on of 5.943.75 (2)or (2m) is immune from liability for any dam
gescaused by that released animal.

(d) The immunityprovided to an owner or custodian of a-con
Qed animal under patb) doesnot apply if the injury was caused
y a security device that is intendedligely to cause death or
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(a) “Department” means the department of natural resources.(b) The violation is disclosed after an agency audit or inspec
(b) “Local governmental unit’ means a political subdivisiofion of the small business has been scheduled.
of this state, a special purpose district in this state, an agency ofc) The violation was identified as part of the monitoring or
corporationof such a political subdivision or special purpdie  samplingrequirements thadre consistent with the requirements

trict, or a combination or subunit of any of the foregoing. underan existing permit.

(c) “Public works project” means any work done under-con (d) The violation results in a substantial economic advantage
tractto a state agency or local governmental unit. for the small business.

(cr) “Solid waste” has the meaning given ir289.01 (33) (e) The small business has repeatedly violated the same rule

(d) “Special waste” means any type of solid wdstavhich ~ OF guideline. ) o
the departmenhas granted a waiver or an exemption under s. (f) The violation may result in an imminent endangerment to
289.43(3), (4), (7), or (8) or that is exempt by rule promulgatedthe environment, or to public health or safety

nders.289.05 (4 History: 2003 a. 145
unders ( ) Cross—-reference: See also ch®FI-Gen 2andDHS 19and ssATCP 1.40SPS

(2) The department may characterize a special westgit  500.02 Tax 1.15 andTax 61.25Wis. adm. code.
ablefor beneficial use in public works projects. The department ) o
shallcompile and maintain a list of special wastes that are suitaBf9.61 Asbestos successor corporation; limitation on
for use in specified types of public works projects in a formé@bility. (1) DEerINITIONS. In this section:
readily available to the general public and only those special (a) “Asbestos claim” means a claim for damaglesses,
wastesmay be required by contracting agendiz$®e used in a indemnification, contribution, or other relief arising out of or
public works project. The list may include conditionader relatedin any way to asbestos, including all of the following:

which the special waste may be used inpghelic works project 1. A claim related to the healéfiects of exposure to asbestos,
in order.fo.r subg(3) and(4) to be applicable. The list under thisincluding a claim related to any of the following:
subsectioris not a rule under 227.01 (13) a. Personal injury or death.

(3) Specialwaste, when used in a public works project, is . Mental or emotional injury
exemptfrom regulation asolid waste under cR89if all of the c. Increased risk of disease or other injury

applicableconditions included in the list compiled under gi2). d. Costs of medical monitoring or surveillance

aremet.
2. A claim made by oon behalf of any person exposed to

(4) A person is immune from liability for the use ggecial ; .
wasteon a public works project or for damages resulting from tlggbestosor by a spouse, parent, child, or other relative of the per

person’sactions or omissions relating to the use of the spectal . . .

wasteon a public works project if all of the following apply: b3. A claim related to the installation, presence, or removal of
(@) The acts opmissions by the person occurred while- pel"jls sst(?ls. - d . ion "

forming work under a contract fa public works project includ __(P).“Corporation” means a domestiorporation for profit

ing acts or omissions by any person who has a dietractual organizedunder the laws of this state or a foreign corporation for

relationshipwith the prime contractpas defined in £79.01 (2) Profit orgatnlzed under laws other than the Iaws of this state.

(d), under a contract faa public works project to perform labor.  (C) 1. “Successor asbestos-related liability” means any-liabil

or furnish materials. ity that is related to an asbestos claim and that was assumed or
(b) The acts or omissions involving the special wastes WéFEurredby a corporation as a result of or in connection with any
of the following:

requiredor permitted in a contract for a publiorks project and L .
theacts or omissions conformeditte provisions of the contract. @ A meger or consolidation with a transferor

(5) Subsectiort4) does not apply to any person to wheither b. The plan of meyer or co_nsoliqlation_ with a transferor
of the following applies: relatedto the meger or consolidation with or into another corpo

(a) The persors act or omission involved reckless, wanton Orlatlon. . .
intentionalmisconduct. c. An asbestos claim based on the exercise of control or own

an I(rl?()jl\'/l'lg(a apl)ersora;’ act or omission resulted in injury or death t9€vri?r? Ig?::rgcs)?grg: a corporation before the geror consolidation
History: 1999 a. 9185 2003 a. 882005 a. 253 2. “"Successor ashestos-related liability” includiesility
that, after the time of the mger or consolidatiomwith a transferor
895.59 Liability exemption; disclosure of rule viola - for which the fair market value of the total gross assets of the suc
tions. (1) In this section: Cﬁssort:dorporatlor)tthslltst dgterm_lged g_ndgr S(utl)) was pgldﬁ clzlflsf
P ” ; . : chargedpr committed to be paid or discgad by or on behalf o
(@) "Agency” has the meaning given ir2£7.01 (1) the corporation, successor corporation, or transferor in connection

(b) “Small business” has the meaning given iBX/.114 (1) \ith a settlement, judgment, or disapainthis state or in another
but does not include an entitys defined in $18.685 (1) (bJor  jyrisdiction. HJucgment, b2

50.065(1) () (d) “Successor corporation” means a corporation that has

(2) Eachagency shall promulgate a rule that requites a5sumedbr incurred successasbestos—related liabilities before

agencyto disclose in advance the discretion that the agency Wiinuaryl, 1972, or that is any of that successor corporatime
follow in the enforcement of rules and guideliagsinst a small cagsors.

business. The rule promulgated undehis subsection shall (e) “Total gross assets” includes intangible assets

includethe reduction or waiver of penalties for a voluntary disclo B N . . )

sure,by a small businessf actual or potential violations of rules () “Transferor” means a corporation from which a successor

or guidelines. The rule promulgated under this subsection n%%pestos—relatdchblllty IS or Wgs_as_s,umt_ad or incurred.

include the consideration of the violatsrability to paywhen (2) AppLicABILITY. (a) The limitations in sulf3) apply to any

determiningthe amount of any monetary penaligsessment, or Successocorporation, except as provided in g

surcharge.The rule promulgated under tisisbsection shall spec  (b) The limitations in sul{3) do not apply to any of the follow

ify when the agency will natllow discretion in the enforcementing:

of a rule or guideline against small businesses and shall include all1. Worker's compensation benefits paid under D02 or a

of the following situations in which discretion is not allowed: comparablevorkers compensation law of another jurisdiction.
(@) The agency discovers the violation beftwe small busi 2. Any claim against a successor corporation that doés

ness discloses the violation. constitutea successor asbestos-related liability
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3. Any obligation unde29 USC 15]et seq., or under any eol by the cumulative amounts of successor ashestos—réizibéd
lective bagaining agreement. tiespaid or committed to be paid by or on behalf of the successor
4. A successor corporation that, after a geeror con Corporationor a predecessor of the successor corporation or by or

solidationwith a transfergrcontinued in the business of miningon behalf of a transferor after the time of thegeeior consolida
asbestosselling or distributing asbestos fibersnoanufacturing, ton for which the fair markevalue of the total gross assets is
distributing, removing, or installing asbestos-containipgpd ~ determined.

uctsthat were the same or substantially the same as those producf{sl) No adjustment of the fair market value of total gross assets
that were previously manufactured, distributed, removed, oray be applied to any liability insurance that is includedhia
installedby the transferor definition of total gross assets under s(#). (b).

(3) MEASUREOF LIABILITY. (@) Except as provide par (b), (6) LIBERAL CONSTRUCTIONINTENDED. This section shall be
the cumulative successor asbestos-related liabitifiassucces liberally construed to &ct its purposes with regard to successor
sor corporation are limited to the fair market value of thial corporations.
grossassets of the transferor determined as of the time of thélistory: 2009 a. 28
mergeror consolidation with the successor corporation. Subject )
to par (b), the successor corporation does have responsibility 895.62 Use of force in response to unlawful and forc -
for any successor asbestos—related liabilities in excess of this lifale entry into a dwelling, motor vehicle, or place of busi -
tation. ness; civil liability immunity . (1) In this section:

(b) If the transferor to the successor corporation had assumed@) “Actor” meansa person who uses force that is intended or
or incurred successor asbestos—related liabilitonnection with likely to cause death or great bodily harm to another person.

a prior meger or consolidation with a prior transfertiren the fair (b) “Dwelling” has the meaning given in&95.07 (1) (h)
marketvalue of the total assets of the prior transferor determined(c) “Place of business” means a businesstti@atctor owns
as of the time ofhe earlier meger or consolidation is substitutedor operates.

for the limitation under paa) for purposes of determining the  (2) Exceptas provided in sul{4), an actor is immunéom
limitation on liability of the successor corporation. civil liability arising out of his or her use of force that is intended

(4) ESTABLISHING THE FAIR MARKET VALUE OF TOTAL GROSS or likely to cause death or great bodily harm if the actasonably
ASSETS. (a) A successor corporation may establish the fair marksglievedthat the force was necessanptevent imminent death
value of total gross assets for purposes of the limitations undsrbodily harm to himself or herself or to another person and either
sub(3) by any reasonable method, including any of the followingf the following applies:

1. By reference to the going concern value of the assets.  (a) The person against whom the force wsead was in the pro

2. By reference to the purchapsce attributable to or paid cessof unlawfully and forcibly enteringhe actois dwelling,
for the assets in an arms—-length transaction. motor vehicle, or ple}ce of business, the actor was on his or her

3. In the absence of other readilyailable information from Propertyor present in the dwelling, motor vehicle, or place of
which the fair market value can be determined, by reference to mﬁslnessand the actor knew or had reason to believe that an
valueof the assets recorded on a balance sheet. uniawful and forcible entry was occurring. _

(b) To the extenthat total gross assets include liability insur__(P) The person against whom the force was used was in the

ance that was issued to the transferor whose assets are beingﬁﬁ%?r sdwelling, motor vehicle, or place of business after unlaw

uedunder this subsection, the applicabiltsrms, conditions, and and forcibly entering ithe actor was present in the dwelling,
limits of the insurance aré noffedted bythis se,ction. This'sec motor vehicle,or place of business, and the actor knew or had rea

tion does not déct the rights and obligations ah insurertrans sonto believe that the person had unlawfully and forcibly entered

feror, or successor corporation under any insurance contractgf dwelling, motor vehicle, or place of business.

relatedagreement, including all of the following: (3) If sub.(2) (a)or(b) applies, the finder of fact may not eon

1. A preenactment settlement resolving a coverage—rela ger whether the actor had an opportunity to flee or retreat before
dispute. eor she usefbrce and the actor is presumed to have reasonably

. . . elievedthat the force was necessanyptevent imminent death
2. The right of an insurer to seek payment for applicab W

. . . . _ bodily harm to himself or herself or to another person.
deductiblesretrospective premiums, or self-insured retentions. (4) The presumption describeid sub.(3) does not apply if
3. The right of an insurer to seek contribution from a SuCCegny of the following are true: ’
sor corporation for an uninsured or self-insured period or for a (a) The actor was engaginda criminal activity or was using
periodwhen insurance is uncollectible or unavailable. his or her dwelling, motor vehicle, or placetaisiness to further

_ (c) Subject to par(b), to the extent that total gross assetg criminal activity at the time he @he used the force described
includeany liability insurance, a settlement of a dispute concerp syp.(2).

ing the liability insurance coverage entered into byttansferor
or successor corporation with the insurer of the transfezfore
August1, 2009, shall be determinative of the total coverage of t
liability insurance for inclusion in the calculation of the transfeb
or’s total gross assets.

. (5).ADJUSTMENTOF FAIR MARKET VALUE. (@) Except as pro
videdin pars.(b) to (d), the fair market value of the total gross, ., hefore the force described in s{@) was used by thactor
assetat the time of the meger or consolidation with the transferor 5 Theactor k blv should h K that th
shallincrease annually at a rate equal to the sum of the followin :rsc')nen(t':‘ear(i:ngrornaettvza ?r:prt?r?gct)gaen%/e? h(i)suor haé\:edwr:ecl)l\i,\% rr?oto?

1. The weekly prime ratéor the first week of each calendarygpicie "or place of business was a public safety worker

yearsince the megeror consolidation, as reported by the federal - o ! o
reserveboard in federal reserve statistical release H. 15. (5) Inany civil action, if a court finds that a person is immune
from civil liability under sub(2), the court shall award the person
2. One percent. reasonablattorney fees, costs, compensation for loss of income,
(b) The rate under pg|) may not be compounded. andother costs of the litigation reasonably incurred by the person.
(c) Theadjustmenbf the fair market value of the total gross (6) Nothingin this section may be construed to limit or impair

assetsshall continue as provided par (a) until the date that the any defense to civil or criminal liability otherwise available.
adjustedair market value of the total gross assets is first exceededistory: 2011 a. 94

(b) The persoragainst whom the force was used was a public
afetyworker, as defined in 941.375 (1) (b)who entered or
ﬁemptedo enter the acts dwelling, motor vehiclegr place of
usinessn the performance of his or hefiofal duties. Thigara
graphapplies only if at least one of the following applies:

1. Thepublic safety worker identified himself or herself to the
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