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CHAPTER 805
CIVIL PROCEDURE — TRIALS

805.01 Jurytrial of right. 805.10 Examination of witnesses;guments.

805.02 Advisory jury and trial by consent. 805.11 Objections; exceptions.

805.03 Failure to prosecute or comply with procedure statutes. 805.12 Special verdicts.

805.04 Voluntary dismissal: &ct thereof. 805.13 Jury instructions; note taking; form of verdict.

805.05 Consolidation; separate trials. 805.14 Motions challenging stitiency of evidence; motions after verdict.
805.06 Referees. 805.15 New trials.

805.07 Subpoena. 805.16 Time for motions after verdict.

805.08 Jurors. 805.17 Trial to the court.

805.09 Juries of fewer than 12; five—sixths verdict. 805.18 Mistakes and omissions; harmless error

Note: Chapter 805 was oeated by Sup. Ct. Order67 Wis. 2d 585688 (1975), adjudicationon the merits unless the court in its order for dis
;A;mctr;]gggtﬁgtse?planatory notes. Statutes prior to the 1983-84 edition also eon missal othervx_/ise specifies fo_r gocduse ShOW!’l recited in the
order. A dismissal on the merits may be set aside by the court on
the grounds specified in and in accordance witB06.07 A dis
missalnot on the merits may be set aside by the court for good
auseshown and within a reasonable time.

805.01 Jury trial of right. (1) RIGHT PRESERVED. The right
of trial by jury as declared @rticle I, section 5, of the constitutionC
or as given by a statute atitke right of trial by the court shall be History: Sup. Ct. Order67 Ws. 2d 585, 690 (1975),

preservedo the parties mVIOIat_e' i . In order to demonstrate thatlsmissal order based on failure to prosecute was an
(2) DemAND. Any party entitled to a trial by jury or e  abuseof discretion, the aggrieved party must show a clear and justifiable excuse for

courtmay demand a trial in the mode to which entitled at or befdhgdelay Trispel v Haefer89 Wis. 2d 725279 N.W2d 242(1979).

; ; . : A judgment dismissing an action wasid for lack of advance actual notice of-dis
the scheduhng conference or pretrlal conference, whlcheverng salthat defined the “failure to prosecute” standard. Neylafomwvald, 124 Ws.

heldfirst. The demand may be made either in writing or orally @ 85, 368 N.w2d 648(1985).
therecord. Dismissalfor failure to prosecute within a yearfting required actual or construc

. . tive notice of the applicable standards. RupeHame Mutual Insurance Cd.38
(3) Waiver. The failure of a party to demand in accordancgis. 2d 1 405 N,W%?, 661(Ct. App. 1987). P 3

with sub.(2) a trial in the mode to whichntitled constitutes a  Dbismissal under this section is presumptively with prejudice. When the glaintif
waiver of trial in such mode. The right to trial by juryasso failedto show “good cause” for delahe appeals court erréuldismissing without
waivedif the parties or their attorneys of record, by written stipLE’{S{;’%'Fe' Marshall-Wsconsin vJuneau Squaré3 Ws. 2d 12, 406 N.W2d 764
lation filed with the court or by an oral stipulation made in 0pPeN The court of appeals’ remand “for trial” after reversal of a summary judgement
courtandentered in the record, consent to trial by the court sittimgjerdid not mandate the court to schedule and hold a trial. Dismissal for failure to

; ; i ; f i ‘osecutavas not an abuse of discretion. PratBrosamle142 Ws. 2d 658420
withouta jury A demand for trial by jury made as herein providef] ;5 372(Ct. App. 1987).

may not be withdrawn without the consent of the parties. Whenconduct in failing to comply with a court order is egregious and without clear
History: Sup. Ct. Ordei67 Ws. 2d 585, 689 (19751975 c. 218Sup. Ct. Order  andjustifiable excuse, the court maw its discretion, order dismissal. Johnson v
112Wis. 2d xi (1983)1983 a. 192 Allis Chalmers Corpl62 Wis. 2d 261470 N.W2d 859(1991).
Judicial Council Committee Note, 1983The time deadline for demandinguay Orderinga criminal defendant to pay the statielal expenses upon mistrial for

trial is the scheduling conference where that occurs before or in lieu of the pretigiation of a pretrial order was authorized by this section. Stateyer 174 Wis.
conferencébecause knowledge of the mode of trial is required for psgeduling.  2d 164 496 N.w2d 779(Ct. App. 1993).
[Re Order efective July 1, 1983] ) ) ) In cases that do not fit squarely within this statute, a trial tmsrcertain inherent
A legal counterclaim in an equitable action does not necessarily entitle the-courgetversto sanction the parties including the awarding of attorney fees. Schaefer v
clalmanttci aJurlytrﬁll-dAP agwendment by Ithfe tEilalrfrff,orglequIty to law goes ?f’? NorthernAssurance Cal82 Wis. 2d 148513 N.W2d 16(Ct. App. 1994).
necessarilentitle the defendant tojary trial if the equitable action was broughtin o partys failure to appeaat a scheduled hearing, after writing the court indicating
goodfaith. Tri-State Home Improvement Co.Mansavage77 Ws. 2d 648253 ot nless it heard otherwise from the court it would consider itself excused, was
N.w.2d 474(1977)- . . . . . insufficient to excuse the pary/appearance and was grounds for dismissal of the
A party is entitledasa matter of right, to a jury trial on a question of fact if thatparty under this section. BuchananGeneral Casualty C491 Ws. 2d 1 528
issueis retried, regardless of an earlier waivesky v Tesky 110 Ws. 2d 205327  N.W.2d 457 (Ct. App. 1995).
N.W.2d 706 (1983). . o Thetrial court erred in not considering other less severe sanctions before dismiss
Underthe facts of the case, telephone testimony was not permissitaten of  ing an action for failure to comply with a demand for discovery when no bad faith was
Genevav. Tills, 129 Ws. 2d 167384 N.W2d 701(1986). found. Hudson Diesel, Inc..\Kenall, 194 Ws. 2d 532535 N.W2d 65(Ct. App.
Whencollateral estoppel compels raising a counterclaim in an equitable actid995).
thatcompulsion does not resititthe waiver of the right to a jury trial. Norwest Bank  Defaultjudgment entered as a sanction is not governed by s. 806.02 and does not

v. Plourde,185 Wis. 2d 377518 N.W2d 265(Ct. App. 1994). requirea full evidentiary hearing if damages are contested. The proper form of hear
The new Wsconsin rules of civil procedure: Chapters 805-807. Graczyk, 58g on damages is left to the trial cosrtliscretion. Chevron Chemidab. v Deloitte

MLR 671. & Touche LLP207 Wis. 2d 43557 N.W2d 775(1997),94-2827
See also the notes to Article I, section 5 of thisdahsin Constitution. Sections802.10 (7) and 805.03 apply in criminal cases. A court has power to sanc

tion a tardy attorney under these sections. Failure to delineate the reasons for the
. . . sanctionds an erroneous exercise of discretion. Anders@ireuit Court for Mil-
805.02 Advisory jury and trial by consent. (1) In all  waukeeCounty 219 Ws. 2d 1 578 N.W2d 633(1998),96-3281
actionsnot triable of right by a jurythe court upon motion or on _ Counsel'segregious acts may be imputed to the client. SmiBoide,224 Ws.

; [ ; ; ; ; 2d 518 592 N.W2d 287(Ct. App. 1998)97-3404
Its own initiative may try any issue with an adwsory jury If the constitution or statutes require proof befbeecircuit court can enter a par

(2) With the consent of both parties, the court raader a trial ticularjudgmhent or ordherthe court cannot %nter the juﬁgment or order without the
; ; ; fF a0 ; appropriateshowing. The circuit court may determine that a paegtion or inaction
with a jury whose .verdlct has the sarrfeetfas if trial by jury had providesadequate cause for sanctions against that. pBuythat does not allow the
beena matter of right. courtto dispense with any constitutional or statutory burden of proof that must be sat
History: Sup. Ct. Order67 Ws. 2d 585, 690 (1975). isfied prior to entering a judgment or ordetvelyn C.R. vTykila S.2001 WI 110,
246 Wis. 2d 1629 N.W2d 768 00-1739
. . Thetrial court abused its discretion by ordering the defendant in a civitcsuit
805.03 Failure to prosecute or comply with procedure_ foregoits rights to insurance coverage for punitive damages when the issue of rights
statutes. For failure of any claimarib prosecute or for failure to Iir]:uraggg gggevr\?gez\évei% rgost5 bﬁfﬁ’,{é éhge7%ogét.zgﬁestmis v WEPCO2001
; ; ; pp s. . -
O.f ‘."‘”Y p_arty to comply withhe statutes governing pl’_OCGdl_Jre IrWCircuit courts have inherent authority to sanction by dismissal a party who has
civil actions or to obey any order of court, the court in which th@emptedo suborn perjury from a witness. In assessing the severity of the miscon

actionis pending may make such orders in regard to the failuredgstand need for an appropriate sanction, a trial court was within its autharity to

. - . e ; sidera previous attempt to suborn perjury in another éasgldition to the attempt
arejust, including but not limited to orders authorized ursler in the case before it. Schultz $ykes,2001 WI App 255248 Wis. 2d 746 638

804.12(2) (a) Any dismissal under this sectioperates as an N.w.2d604 00-0915
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The American Rule does not bar courts from exercising their inherent power toVoluntary dismissal with prejudice rarely entitles the defendant to an award of fees
assessittorney fees, and when a court does so, the limitatiofeeafwards under andcosts. Bishop v Blue Cross & Blue Shield,45 Ws. 2d 315426 N.W2d 114
[former] s. 814.025 do not control. SchultzBykes2001 WI App 255248 Wis. 2d  (Ct. App. 1988).

746,638 N.W2d 604 00-0915 ) o ~ A condemnee may voluntarily dismiss an appeal to a circuit soder s. 805.04

Becausea guardian ad liters’allegedly contumacious act or omission had nothingsithout court order Dickie v City of Tomah,160 Ws. 2d 20465 N.W2d 262(Ct.
to do with the violation of a pretrial, scheduling, or procedural orther circuit ~ App. 1990).
courtsauthority to sanction the guardian ad litem for noncompliance witulis If any adverse party to an action files a responsive pleading prior to the time that
stantiveorder directing the disposition of a mif@settlement proceeds was moreihe plajntiff attempts to dismiss the actiander sub. (1), a voluntary dismissal with
firmly grounded in s. 785.03 (1) (a). Reedwebke,2003WI App 207 267 Ws. ot prejudice is no longer obtainable. GowarMeClure, 185 Ws. 2d 903519
2d 596 671 N.W2d 304 02-2211 ) o ) N'W'Zd 692(Ct. App. 1994).

Itis an erroneous exercise of discretion for a circuit court to enter a sanction of disrhe trial court did not abuse its discretion in granting the pléistinotion for dis
missalwith prejudice, imputing the attorneyconducto the client, if the client is - missalwithout prejudice in order that the plaifitfould refile in an attempt to take
blameless.Industrial Roofing Services, Inc. Marquardt2007 WI 19299 Ws. 2d  aqyantagef a new statutory enactment. The prejudice this section protects against
81, 726 N.w2d 898 05-0189 ) ) _is that of putting the defendant through the expense of a lawsuit withoutdigéng

Thereis no requirement that conduct must be persistent in order to be egregiey$htain a final determination on the merits, not from being disadvantagdddiy a

Whena defendant in a medical malpractice case destroyed all of his medimals  |ative policychange. Estate of Rita Engebosklerraine Ridge Limited Partnership,
in a single act, the magnitude of the loss under the circumstamsesuficient o 228 \jis. 2d 860598 N.W2d 584(Ct. App. 1999)98-3019

constituteegregious conduct. Morrison Rankin,2007 WI App 186305 Ws. 2d This section only applies to dismissals; it does not address vacating judgments.

240, 738 N.W2d 588 06-0980 L . Oncejudgment is entered, there is no action to dismiss. Bank Gsw@igin vKahl,
In light of the facts and the need of circuit courts to control tiaéndars to ensure 5002w| App 312 258 Wis. 2d 937655 N.W2d 525 02-0835

the orderly administration of justice, the circuit court did not erroneously exercise itsgyp. (1), the voluntary dismissal statute, does not apply in a CHIPS proceeding
discretionwhen it determined that a civil defendantiolation of a scheduling order pecaust is different from and inconsistent with s. 48.24 (4), which is construed to
was “egregious” and grounds for entering default judgment when the defend@bvidethat a district attorney may withdraw a CHIPS petition only with the approval
failedto attend the scheduling conference, file his wittissfile an itemization of  of the court. Kenneth S. vCircuit Court for Dane Count008 W1 App 120313
damagesn connection with his counterclaim, fitepretrial report, and attend the-pre wjs. 2d 508 756 N.W2d 573 08-0147

trial conference. Eatinds Properties, LLC.\JJahnke2009 WI App 125320 Ws. If doubt exists regarding the finality of an order of dismissal, the court may look

2d 797, 772 N.w2d 738 08-2453 ) 3 e ) o &
Whenthe trial court imposed sanctions because it found that a party had brm@ ?\?g tréeryvéo\:dér;’\gg)ﬁ;ﬁgg'E%dt?l%%t?lrggﬁﬁe dismissal was meant to be-con

whatwas essentially a motion for reconsideration without any new evidence or evi
denceof manifest error of law by the trial court, that was a basis for the court to deny
themotion for reconsideration. It was not a basis for an award of attorneyifeest  805.05 Consolidation; separate trials. (1) CONSOLIDA-
afinding of bad faith or egregious conduct. No statute authorizes sanctions fer bruﬂpr_ (a) When actions which might have been broughsmgae

ing a motion for reconsideration, and the trial court made no finding of misconduct,. . S

nor does the record reveal misconduct. LeBeico Indemnity Compangoog wi  dctionunder s803.04are pending before the court, it may order
App 168 321 Ws. 2d 698776 N.W2d 62208-3125 a joint hearing or trial of angr all of the claims in the actions; it

Dismissalfor failure to prosecuteiolated due process requirements when the pet; i i H
tionerhad no actual or constructive notice that her conduct might result in dismisﬂ?‘y order all the actions consolidateshd it may make such

beforethe motion to dismiss for failure to prosecuas filed. More than notice of Orders concerning proceedings thereas may tend to avoid
amotion to dismiss for failure to prosecute ankearing are required to provide dueunnecessargosts or delay

process. Before imposing a sanction as drastic as dismissal, advanced notice is . . . .
requiredthat a partys conduct might resuite dismissal to satisfy due process require  (0) When actions which might have been brought as a single
ments. Theis.\8hort2010WI App 108328 Ws. 2d 162789 N.W2d 58509-1591  action under s$.803.04are pending before défrent courts, any
suchaction may be transferred upon motion of any party or of the
805.04 Voluntary dismissal: effect thereof. (1) By  court to another court where the related action is pendingpnA
PLAINTIFF; BY STIPULATION. Except as provided in sufm), an ferenceinvolving both judges and all counsel may be convened
actionmay be dismissed by the plaifitifithout order of court by onthe record as prescribed by887.13 (3) Transfer under this
servingand filing a notice of dismissal at any time before servigsaragraphshall be made only by the joint written ordertioé
by an adverse party of responsive pleading or motion or by the filansferringcourt and the court twhich the action is transferred.
ing of a stipulation of dismissal signed by all parties who have (2) Scparate TRIALS. The court, in furtherance of conve
appearedn the action. Unless otherwise stated in the naifce pienceor to avoid prejudice, or when separate trials wilttedu
dismissalor stipulation, the dismissal is not on the merits, excegie to expedition or economypr pursuanto s.803.04 (2) (b)
thata notice of dismissalperates as an adjudication on the meriifay order a separate trial of any claim, cross claim, counterclaim,
whenfiled by a plaintif who has once dismissed in any cant or 3rd-party claim, or of any number of claims, always preserving
actionbased on or including the same claim. inviolate the right of trial in the mode to which the parties are
(2) By oRDEROF COURT. Except as provided in sufl), an entitled.
actionshall not be dismissed at the plaingfinstance save upon History: Sup. Ct. Orde67 Ws. 2d 585, 692 (1975); Sup. Ct. Ordbt1 Ws. 2d
order of court and upon such terms and conditions as the Cdﬂlq&j?g;)(zj%zigl l%lifezologsg: ga (1) (b) is amended by allowing conferences
deemsproper Unless otherwise specified in the ordetismissal regardingconsolidation of actions to tEonducted by teleghone co%ference. [Re

underthis subsection is not on the merits. Ordereffective Jan. 1, 1988]

. : Thetrial courts order to bifurcate the issues of liability and damages and to try the
(2m) FALSE cLAIMS. An action filed under §0'931may be separatéssues before separate juries contravened sub. (2) and cannot be reconciled

dismissedonly by order of the court. In determining whether taith the requirement of s. 805.09 (2) that the same five—sifttie jury must agree
dismiss the action filed under20.931 the court shall take into o" all questions necessary to sustaeraict. Waters vPertzborn2001 WI 62243

: : : is. 2d 703627 N.W2d 497 99-1702
accountthe best interests of the parties and the purposes of"s 3

20.931 . 805.06 Referees. (1) A courtin which araction is pending
(3) COUNTERCLAIM, CROSSCLAIM AND 3RD-PARTYCLAIM. ThiS  may appoint a referee who shall have such qualifications as the
sectionapplies to the voluntary dismissal of any counterclaingoyrtdeems appropriate. The fees to be allowed to a referee shall
cross claim, oBrd-partyclaim. A voluntary dismissal by the pefixed by the couraind shall be chged upon such of the parties
claimantalone shall be made before a responsive pleadlngoyspaid out of any fund or subject matter of the actiich is in
served,or if there is none, befottle introduction of evidence at the custody and control of the court, as the court may direct. The
the trial or hearing. refereeshall not retain the referseteport as security for com
(4) CostsorPREVIOUSLYDISMISSEDACTION. If a plaintif who pensationput if the party ordered to pay the faowed by the
hasonce dismissed agction in any court commences an actiogourtdoes not pay it afterotice and within the time prescribed by
basedupon or including the same claim against the sdefiend  the court,the referee is entitled to a writ of execution against the
ant,the court may make such order for the payment of costs of teinquentparty
actionpreviously dismissed as it deems proper and may stay pro (2) A reference shall be the exception and not the rule. In
ceedingsin the action until the plainfihas complied witithe  actionsto be tried by a jurya reference shall be made only when
order. theissues are complicated; in actions to be tried withqutya
History: Sup. Ct. Ordei67 Ws. 2d 585, 691 (19752005 a. 252007 a. 2097 sgve in matters of account and offidiflt computation ofdan
Assessmentf attorney fees as a condition of voluntary dismissal Wlthout-prEJlégeS’a reference shall be made onIy upon a showing that some

dicewas within the trial cour$' discretion. Dunn.\Fred A. Mikkelson, Inc88 Wis. . - . y
2d 369 276 N.W2d 748(1979). exceptlonalcondltlon requires it.
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(3) The order of reference to the referee may specify or linahdmay be read to the jyrgubject to the ruling of the courpon
the referees powers and may direct the referee to report only upany objections in point of law which may be made to the report.
particularissues or to do or perform particular acts or to receive (d) The efect of a referes report is the same whether or not
andreport evidence only and may fix the time and place for begife parties have consented to the reference; but, when the parties
ning and closing the hearings and for the filing of the refereestipulatethat areferees findings of fact shall be final, only ques
report. Subject to the specifications and limitations stated in thi@ns of law arising upon the report shall thereafter be considered.
order,the referee has and shall exercise the power to regulate alistory: Sup. Ct. Orders7 Wis. 2d 585, 693 (1975)975 c. 218
proceedingsn every hearing before the referee and to do all actShetrial court properly refused to admit additional evidencamissue of fact that
andtake all measuresecessary or proper for thdieient perfor the refereewas appointed to resolve. KleinstickDaleiden,71 Ws. 2d 432238

h ; N.W.2d 714(1976).

manceof duties under the ordefhe referee may require the pro
ductionof evidence upon all matters embraced in the referenggys 7 Subpoena. (1) ISSUANCEAND SERVICE. Subpoenas
including the production of all books, papers, vouchers, 80CU|ipe issued and servedancordance with ci&85. A subpoena
ments,and writings applicable thereto. The referee may rule up yalso be issued by any attorney of record in a civil action or

the admissibility of evidence unless otherwise directed by t ecialproceeding to compelttendance of witnesses for deposi
orderof referenceand has the authority to put witnesses on oafjy hearing or trial in the action or special proceeding.

ancjmay person{:llly examine them and ncajl the parties to the ) SUBPOENA REQUIRING THE PRODUCTIONOF MATERIAL. (a)
actionand examine them upon oath. When a party so requests,Athgzb Q dth to whom it is directed t
refereeshall make a record of the eviderffered and excluded ~* SUbPoena may command the person to whom [t 1S directed to
in the same manner and subject to the same limitatipascourt Produce the books, papersijocuments, electronically stored
sitting without a jury information, or tangible things designated therein. A subpoena
. . may specify theform or forms in which electronically stored
_(4) (2) When a reference is madee clerk shall forthwith fur n5rmationis to be produced. A command in a subpoena to pro
nish the referee with a copy of the ordéreference. Upon receipt g,ce documents, electronically stored information, or tangible
thereofunless the order of reference otherwise provides, the rﬂﬁngs requires the responding party to permit inspection, <opy
ereeshall forthwith set a time and place fhe first meeting of the ing, testing, or sampling of the materials.
partiesor their attorneys to be held with?® days after the date  ~, '
of the order of reference astiall notify the parties or their attor

neys. It is the duty of the referee to proceed withralisonable heduledieposition in order to preserve their righotiject. If

diligence. Any party on notice to the parties and the referee, m . .
applyto the court for an order requiring the referee to speed %yrd party subpoena requestte production of books, papers,

(b) Notice ofa 3rd—party subpoena issued for discovery pur
posesshall be provided to all parties at least 10 days before the

: 8 cuments, electronicallstored information, or tangible things
proceedingandto make the report. If a party fails to appear at t o .
time and placappointed, the referee may proceed ex parte or m tare within the scope of discovery undes®1.01 (2) (a)those

: : " : jectsshall not be provided before the time and date spedified
adjourn the proceedings to a future,dlying notice to the absent thesubpoena. The provisions under this paragraph apply unless

partg/ Ofl_Lhe adripurnment. the attend £ wit bef all of the parties otherwise agree.
(b) The partiesnay procure the atiendance of witnesses before (c) If a subpoena does not specify a form for produeleg

?deereljgfeexggsgg Si?rl:::scfaiellsn ?osae rv;caer ?(I Sngpgﬁgggégﬁ?; e tronically stored information, the person responding shalt pro
q pp 9 ’ \Qig eit in a form or forms in which it is ordinarily maintained or

nessmay be punished as for a contempt and be subjected to. § X
: : . . ina reasonably usable form or forms. The person responeéaty
consequencegenalties, and remedipgovided in ss385.11and not produce the same electronically stored information in more

88?<.:§2When matters of accounting are in issue, the referee I%ganone form.
prescribethe form in which the acgounts shall bé submitted y(d) If information inadvertently produced in response o a sub

nais subject to a clainof privilege or of protection as trial

in any proper case may require or receive in evidence a Statengé)ﬁf)arationnaterial the party making the claim may notify any

by a certified public accountant who is called as a witnegson . ; : - ;
R . . rty that received the information of the claim and the basis for
objectionof a party to any of the items thus submitted or uponﬁg Zyﬂer being notified, a party must promptigturn, sequester

showingthat the form of statement is infafent, the referee may e . P .
require a diferent form of statement to be furnished, or th r destroy the specified information aady copies it has; must

e - hot useor disclose the information until the claim is resolved;
accountsor specific items thereof to be proved by oral examing, i 1ake reasonable steps to retrieve the information if the party

tion of the accountingarties or upon written interrogatories or INyisclosedit before being notified: and mayomptly present the
suchother manner as the referee directs. information to the courtunder seal for a determination of the

(5) (a) The referee shall prepare a report upon the matters sglaim. The producing party must preserve the information until
mitted by theorder of reference and, if required to make findingge claim is resolved.

of fact and conclusions of laithe referee shall set them forth in - note: Par. (d) is created eff. 1-1-13 by SCQ2-03
thereport. The referee shall file the report with the clerk of the (3) protecTivEORDERS. Upon motion made promptly and in
courtand in an action to be tried without a jumless otherwise anyevent at or before the time specified in the subpoena for com
directedby the order of reference, shall file with it a transcript Qjiancetherewith the court may (a) quash or modify the subpoena
the proceedings and of the evidence and the original exhibits. Tihg is unreasonable and oppressive or (b) condition denial of the
clerk shall forthwith mail to all parties notice of the filing. motion upon the advancement by the peiisomhose behalf the
(b) In an action to be tried without a jury the court shall acceptibpoenas issued of the reasonable cost of producing the books,
thereferees findings of fact unless clearly erroneousithii 10  papersdocuments, or tangible things designated therein.
daysafter being served with notice of the filing of the report any (4) Form. (a) The subpoena shall be in the following form:
party may serve written objections thereto upon the other parties. SUBPOENA
Applicationto the court for action upon the report and upon ebje
tionsthereto shall be by motion and upon notice. The court ah%TlATE OF WISCONSIN
hearing may adopt the report or may modify it@yreject itin ... County
wholeor inpart or may receive further evidence or may recomniiHe StATE oF WISCONSIN, TO ....:
it with instruction. Pursuant to section 805.07 of thés@onsin Statutes, you are
(c) In an action to be tried by a jury the referee shall not bherebycommanded to appeargperson before [.... designating the
directedto report the evidence. The refeseBhdings upon the court, officer, or person and place of appearance], on [.... date] at
issuessubmitted are admissible as evidence of the mdtiarel ... o’clock ...M., to give evidence in an actibatween ...., plain
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tiff, and ...., defendant. [Insetause requiring the production ofplaintiff beginning; and when any party declines to challenge in
material,if appropriate]. Failure tappear may result in punish turn, the challenge shall be made by the clerk by lot. The parties
mentfor contempt which may include monetary penalties, impriso the action shall be deemed 2, all plafatifeing one party and
onmentand other sanctions. Issued this .... day of ...., .... (ye&t) defendants being the other pagxcept that in a case where 2
[Handwritten Signature] ~ or more defendants have adverse interestscdhe, if satisfied
Attorney for [identify party] thatthe due protection of their interests so requiregs discre
g tion, may allow peremptory challenges to the defendant or defen
(or other oficial title) ! ;
dantson each side of the adverse interests, not to exceBdch
[Address]  gjgeshall be entitled to one peremptory challeirgaddition to
[Telephone Number] those otherwise allowed by law if additional jurors are to be
(b) For a subpoena requiring the production of material, tiselectedunder sub(2).

following shall be inserted in the foregoing formouvarefurther (4) Jury viEW. On motion of any parthe jury may be taken
commandedo bring with you the following{describing as aceu +to view any propertymatter or thing relating to the controversy
ratelyas possible the booksapers, documents or other tangibl§etween the parties when it appears to the court that the view is
thingssought]. necessaryto a just decision. Thenoving party shall pay the

(5) SussTITUTED SERVICE. A subpoena may be served in thexxpensesf the view The expenses shall afterwards be taxed like
mannerprovided in s885.03except thasubstituted personal ser otherlegal costs if the party who incurred them prevails in the
vice may be made only as provided ir861.11 (1) (b)and except action.
thatofficers, directors, and managing agents of public or privatedistory: Sup. Ct. Orde67 Ws. 2d 585, 698 (1975):975 c. 2181977 c. 318
corporationsor limited liability companies subpoenaed in theirl977 c. 44%.210 1983 a. 226Sup. Ct. OrdeNo. 96-08 207 Ws. 2d xv (1997);

i~ i i ; 1999 a. 162
official capacity may be served as proylded i8c.11 (5) (a) Judicial Council Note, 1983:Sub. (2) is amended by replacing the concept of
(6) MOTIONHEARING PROCEDURE. Motions under sulf3) may “alternate”jurors with a provision allowing the court to order the impaneling of addi
be heard as prescribed ing07.13 tionaljurors. The panel is then reduced to the proper size by lot immedately
History: Sup. CtOrder 67 Ws. 2d 585, 697 (19751979 ¢. 10; Sup. Ct. Order to final submission of the cause. These changes are intended to promote an attentive

141Wis. 2d xiii (1987);1987 a. 1551993 a. 12, Sup. Ct. Order N@5-09 195 Ws,  attitudeand a collegial relationship among the members of the jury

. - Thefirst sentence of prior sub. (3) is moved to sub. (2) for more logical placement
Sglxg;(lfﬁgg)ﬁzsiig 23%%2?%?' ggio%taozrggrsh%gogrggrlg %JV? ]? j’ Zfﬁég in the statutes. The reference to “alternate” jurors in the final sentence is changed to

11-1-12¢f. 1-1-13. “additional” jurors to reflect the modification of sub. (2). [Bill 320S]
Judicial Council Note, 1988:Sub. (6) [created] allows motions for protective Judicial Council Note, 1996: This proposal changetmpaneled” to"selected”
ordersto be heard by telephone conference. [Re Ordectéfe Jan. 1, 1988] whenever statute refers to choosing jurors or prospective jurors, for statutory unifor

Judicial Council Note, 1995: Sub. (2) (b) requires notice of third—padigcoy ~ Mity: Adding the last sentence [to (2)] is intended to allow courts to keep additional
ery subpoenas in order to preserve the right of other parties to move totiggraish 1Urorsto r?glgce any juror V‘.’go rr]nlghé(;l_o_t be la_ble to corlnplete dellk():ecr)atlons. I%ellbera

Judicial Council Note, 2010: The amendments to 805.07 (2) are modeled on %'2?5_‘3’?” egin anew with the additional juror in place [Re SCOfGe08ef.
F.R.C.P45(a) and (d). Portions of the Committee Note of the federal Adv&mry 1 . : . ) . .
mitteeon Civil Rules are pertinent to the scope and purpose of s. 805.07 (2): Rul&hemere expression of a predetermined opinion of guilt during voir dire does not
45is amended to conform the provisions for subpoenas to changes in other discotfsgualifythe juror per se. Hammill $tate89 Ws. 2d 404278 N.w2d 821(1979).
rules,largely related to discovery of electronically stored information. The disproportionate representation of a group in one array idigienft to estab

Rule 45(a)(1)(B) is also amended, as is Rule 34(a), to provide that a subpoetialissystematic exclusion. StateRruitt,95 Ws. 2d 69289 N.W2d 343(Ct. App.
availableto permit testing and sampling as well as inspection and copying. As in RUIE80).
34, this change recognizes that on occasionppertunityto perform testing or sam  Unlessthe defendant consents, it is reversible error for the trial court to substitute
pling may be important, both for documents and for electronically stored informgn alternate juror for a regular juror after jury deliberations have begun. State v
tion. [Re Order dective Jan. 1, 201 . ~ man,108 Ws. 2d 291321 N.W2d 212(1982).

Judicial Council Note, 2012: Sup. Ct. Order NdL.2-03states that *the Judicial  Tnerial courts deliberate, though well-intended, removal of a class or group for

CouncilNotes to is. Stat. § 804.01 (2) (c), 804.01 (7), 805.07 (2) (d), and 905. ; Pl i ; ;
(5) are not adopted, butill be published and may be consulted for guidance in.ime%gm.tg%uggé%rgllnﬁt.lwzgférggzlllgggl)s. in thgroup was improperState vChosa,

Presthnlgér;ti(c%r}glx:ggetr;% rélrlﬁ.:ed' R. CR/45(d)(2)(B), which was amended in 2007 Thetrial court, sitting as the trier of fact, committed an error of law in making and

to adoptthe wording of Rule 26(b)(5)(B), the so—called “clawback” provision of th&elying on an unrequested, unannounced, unaccompanied, and unrecorded view of
federalrules. anaccident scene in assessing evidence produced at trial. American Family Mut. Ins.

Subsectior(3) only authorizes the court to quash a subpoena to compel product%?’r V. Shannon120 Ws. 2d 560356 N.W2d 175(1984).

of tangible things, not a subpoena to compel attendance of a witnesses. Gitate v WWhena juror incompletely responds to material questions on voir dire, a new trial
bert, 109 Ws. 2d 501326 N.W2d 744(1982). is warranted if it is shown that it is more likely than not that the juror was biased
againsthe moving party State vWyss,124 Wis. 2d 681370 N.W2d 745(1985).
But seeSate v. Faucher, 227 Wis. 2d 700596 N.W2d 770(1999),97-2702for a
805.08 Jurors. (1) QUALIFICATIONS, EXAMINATION. Thecourt review of this case to apply new terminology regarding juror bias.
shallexamine on oath each person vidioalled as a juror to dis  Law enforcement dicers should not be automatically excused for cdtsm
cover whether the juror is related b&)od, marriage or adoption venireon grounds of implied bias. Statd_ouis,156 Ws. 2d 470457 N.W2d 484

PR 0). But seeState v. Faucher, 227 Wis. 2d 700596 N.W2d 770(1999),97-2702
to any party or to any attorney appearing in the case, or has %ﬁ review of this case to apply new terminology regarding juror bias.

financialinterest in the case, or has expressed or formed any opifrospectivgurors related to a state witness by biood or marriage to the third degree
ion, or is aware of any bias or prejudice in the case. If a jurornigstbe struck from the jury panel. Stata3esch167 Ws. 2d 660482 N.W2d 99

notindifferent in the case, thjaror shall be excused. Any party(1992). But seeSatev. Faucher, 227 Ws. 2d 700596 N.w2d 770(1999),97-2702
! for a review of this case to apply new terminology regarding juror bias.

objectlng_for .Cause.to a jL!rOI’ may introduce evidence in SF‘pp_"r heverdict of a 13—-member jury panel agreed to by the defense and prosecution
of the objection.This section shall not be construed as abridgings valid. State.\Ledger175 Wis. 2d 16, 499 N.W2d 199(Ct. App. 1993).
in any manner the right of either party to supplement the sourt’ An appellate court should overturn a circuit caudétermination that prospee

; : i At intive juror can be impartial only if the jurarbias is manifest, and not when there is
examinatiorof any person as to qualifications, but such examm?,reasonable suspicion of bias. The test for marbfestis stated. StateRerron,

tion shall not beepetitiousor based upon hypothetical questions:19wis. 2d 481579 N.W2d 654(1998),96-3425 But seetate . Faucher, 227
(2) Numeer oF Jurors. A suficient number of jurors shall be Wis. 2d 7 %3?3&%&’5?&39%229)’97‘27"2“” areview of this case apply new
Summor‘Edn the action so the_‘t the number applicable under gﬂurorbias may be actual, implied, or inferred. Inferred bias is a factual finding
756.06remains after the exercise of all peremptory challengesréquiringevaluation of the facts and circumstances incluttioge surrounding the
which the parties are entitled under s(8). The court may order juror's incomplete or incorrect response to questions during voir direthfil
P ; . regponseslo not prevent finding inferred bias. StateDelgado223 Wis. 2d 270
thatadditional jurors be selected. In that case, if the numberdgl N W2d 1(1669) 96-2194° But seeSate v. Faticher, 227 Ws. 2d 700596
jurorsremains mor¢han required at the time of the final submisn.w.2d 770(1999),97-2702 for a review of this case to apply new terminology
sion of the cause, the court shditermine by lot which jurors re%rdtlnglurqy ?I?st- bias.” “subjective bias." and “obiective bias” donted
o - : : : eterms “statutory bias,” “subjective bias,” and “objective bias” are adopted as
shall no_t_lnltlal_ly part|C|pate in del!be_rat|on5_ The_ court may ho'ﬂ\eproper terms for referring to types of jury bias, replacing the terms “implied bias,”
theadditional jurors until the verdict is rendem@ddischage them  “subjective bias,” and “objective bias.” Staie Faucher227 Ws. 2d 700 596
atany time. N.W.2d 770(1999),97-2702

: Statutorybias refergo those situations described in sub. (1); a person falling within
(3) PEREMPTORYCHALLENGES. Each party shatbe entitled to oneof the sub. (1) descriptions may not serve regardless of the ability to be impartial.

3 peremptory challenges which shall be exercised altern#iely statev. Faucher227 Ws. 2d 700596 N.W2d 770(1999),97-2702
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Subjective bias is revealed through the waadd demeanor of the prospective  (2) VERDICT. A verdict agreed tby five—sixths of the jurors
juror as revealed owoir dire; it refers to the jurds state of mind. State Faucher f ; ;
227Wis. 2d 700596 N.W2d 770(1999),97-2702 shallbe the verdict of the jurylf more than one question must be

Objectivebias focuses on whether a reasongkleson in the individual prospec answeredo arrive at a verdict on the same claim, the staree

tive juror's position could be impartial; the circuit court is particularly well positionegixths of the jurors must agree on all the questions.
to determine objective biasState v Faucher227 Ws. 2d 700596 N.W2d 770 History: Sup. Ct. Orde67 Wis. 2d 585, 700 (1975):977 c. 3181977c. 447s.
(15\;/%29L70_ui287,0G26$Ch Satev. Messdlt, 185 Wis. 2d 254 Ferron, Delgado, andSate 210 Sup. Ct. Order N@6-0§ 207 Ws. 2d xv (1997).

- ’ . X ‘ iy Five-sixthgury agreement is not required on all questions on the verdict, but on
v. Broomfield, 223 Ws. 2d 465are cases through which jury bias jurisprudence hag%(%]uestions necessary to support a judgment on a particular claim. A verdict must

evolved; where each would fall given the new bias terminology adopted in this ¢ eviewed on a claim=b p / -
: - - —by-claim basis rather tham whole. Giese Montgomery
is considered. State Faucher227 Ws. 2d 700596 N.W2d 770(1999),97-2702 ¥ard, Inc. 111 Wis. 2d 392331 N.W2d 585(1983).

Thereis no automatic disqualification of potential jurors who have been convict : . : N

N Thetrial courts order to bifurcate the issues of liability and damages and to try the

8;53315625 - State.Wendoza227 Ws. 2d 838596 N.W2d 736(Ct. App. 1998), separate issues befaeparatguries contravened s. 805.05 (2) and cannot be recon
P : : : : .. ¢iled with the requirement of sub. (2) that the same five-sixths of the jury must agree

A prospective juror who is the brother-in-law of a state witness is a relative : p :

marriageto the3rd degree undébesch and must be struck for cause as the relatio gj i Sallzgusgg%g%rﬁ%\e{;ﬁa%;ogsgu_sfggza verdiattefs/v Pertzbom2001 W 62243

ship constitutes statutory biagailure to do so is grounds for reversal and a new trial.” " ' ’

Statev. Czarnecki231 Ws. 2d 1 604 N.W2d 891(Ct. App. 1999)98-2406

In deciding subjective bias, the particular words of the juror are néocbs. A 805.10 Examination of witnesses; arguments. Unless

prospectivejuror need not respond in voir dire with unequivocal declaratidns R ;
impartality. State vOswald,2000 Wi App 3232 Ws. 2d 103606 N.w2d 236 the judge otherwise orders, not more than one attorney for each

97-1219 But see also Oswald Bertrand 374 F3d 475(2003). sideshall examine or cross—examine a witness and not more than
Objectivebias requires a direct, critical, personal connection between the indiv@2 attorneys on each side shall suntaithe jury The plaintif shall
ualjuror and crucial evidence or a dispositive issue in the case, or the jotmacta p%@mitled to the opening and final rebuttajements. Plaintifs

ble negative attitude to the justice system in general. A reasonable person ca e . X
impartial despite a relationship to a polifiicer or past experience as aficdr. ~ rebuttalshall be limited to matters raiseg any adverse party in

Statelv- nga'%zowgo \tN' %%‘23 f:?é WS-Z%d110073$g%%3'3-W2d 23897-1219 But  gargument. Vdiver of agument by either party shall not preclude
seealso Oswald vBertran - Supp . . .
Peremptorychallenges may not be exercised, and therefore not changed, aftertm@ adverse party fr_om mak'ng an)gar_nent which thedverse
parties have accepted the jugyen if the jury has not yet been sworn. Stadew  party would otherwise have been entitled to make. Before the
O party who cring voi dire nether recess furivaesioning nor objects o the 2'JUMENES begun, the court may limit the time fogament.
seatingof a juror may not later allege error in the trial cafetilure to actua sponte History: Sup. Ct. Ord_er67 W_s' 2d 58.5’ 701 (19751'975 ¢ .218 .
in regard to a juror who may not be impartial. Statfiliams, 2000 W1 App 123 An attorneys concession during closinggument that his client was negligent
237 Wis. 2d 591614 N.W2d 11, 99-0812 couldnot be construed as a binding admission. Kuznigeutzmann100 Ws. 2d

The courts finding that a murder trial juror was not objectively biasedreason 48, 3(_)1 N-V_VZd 266(0_t- App. 1980). )
able. Although the juror had a business and social relationship with the victim, theT his section authorizes judgés allow more than 2 attorneys on each side to sum
juror did not have a personal connection to crucial evidence or a dispositive issugfiito the jury but a judge may not limit to fewer than 2 the number of attorngys ar
the case, a negative attitude toward the justice system, or such a close relatiorigign each side. In Interest of C.E.¥24 Ws. 2d 47368 N.W2d 47(1985).
with the victim that no reasonable person in her position could not be impartial. State

v. Lindell, 2000 WI App 180238 Wis. 2d 422617 N.W2d 50Q 99-2704 $9r5.11 Objections; exceptions. (l) Any party who has

A prospective juror who openly admits bias and is never questioned about hi . . . .
herpartiality is subjectivelyiased as a matter of latate vCarter2002 WI App ~ 1alf opportunity to objedbefore a ruling or order is made must do

SS’AZSOdW'S"th 3,51641 _Nt-Wfd 51|7,01a2§>0t3h by district attcdie soin order to avoid waiving errorAn objectionis not necessary
n administrative assistant employed by the county district attarodice was ; ;
not objectively biased becausbe worked for the same entity as the prosecutin@lctera ruling or order is made.

attorney. The court declines to create a per se rule that excludes potential jurors for(2) A party raising an objection muspecifythe grounds on
the sole reason that they are employed by the district attrofige. State vSmith,

2006W1 74, 201 Ws. 2 569716 N-W2d 482 04-2035 which the party predicates the objection or claim of error
A demonstration of a jurts specific bias is not needed to remove a juror from (3) Exceptions shall never be made.
deliberationavhen there ar&2 other jurors whose impartiality is not in question. The . . . .
trial court properly exercised its discretion when it designated a juror as an alternate4) Evidentiary objections are governed bp81.03
basedon its concern regarding her potential impartialifhe trial court has a duty ~ History: Sup. Ct. Order67 Ws. 2d 585, 701 (1975),975 c. 218
to ensure that the impaneled jury is impartial; that is frdsasf or prejudice. While
thetrial court in this case did not determine by lot which jurors would not particip . . .
in deliberations, this was appropriate, notwithstanding sub. (2), as the trial cour?ﬁ:Q?-lz Spemal verdicts. (1) Ust. Unless it ordersther

the discretion to removejaror for cause during a trial proceeding. StaBonzalez, Wise,the court shall direct the jury to return a special verdict. The

2008WI App 142 314 Ws. 2d 129758 N.W2d 153 07-2160 erdictshall be preparebly the court in the form of written ques
As a matter of lawa reasonable presiding judge could not reach any other eonc,

sionthan to excuse his mother from sitting on the.jugyate vTody, 2009 WI 31 For_ls relatingonly to _material issues Of Ultim_ate fact and admitting
316 Ws. 2d 689764 N.w2d 737 07-0400 adirect answer The jury shall answer in writing. In cases founded

Thedefendant was not entitled to a new trial even though she used a peremqtﬁ_r)b i i i
challengeto remove the judge'daughter—in—law from the juryBecause the defend n neg“gence’ the court need not submit separately any particu

antdid not claim thgury was unfair or partial, a new trial was not required under th&lf reSpECt_in WhiCh_the party was a”eg_edly neg“ge_’nt- The court
circumstances of the case. The defendant did not show that the presence of thertay also direct the juryo find upon particular questions of fact.

lenged juroiin the pool of potential jurorsfatted the defendastsubstantial rights. L .
Statev. Sellhause2012 WI 5 338 Ws. 2d 286809 N.W2d 14 10-0445 (2) OmitTeD IssUE. When somenaterial issue of ultimate fact

Guaranteesf open public proceedings in criminal trials includes voir dird10t brought to the attention of the trial court but essential to sustain
examinatiorof potential jurors. Press-Enterprise CdSuperior Court of Calté4  the judgment is omitted from the verdict, the issue shall be deemed

U.S.501(1984). . — . o determinedby the court in conformity with its judgment and the
No new trial was required when a ju®failure to disclose during voir dire was

harmlessMc Donough Power Equipmerihc. v Greenwood464 U.S. 54§1984).  ailure to request a finding by the jury on the issue shall be deemed
Theuse of peremptorghallenges by a private litigant in a civil action to excluded Waiver of jury trial on that issue.

potential jurors solely because of race violates the equal protection clause.-Edmon , i H
sonv. Leesville Concrete C500 U.S. 614114 L. Ed. 2d 66q1991). (3) CLERK'SENTRIESAFTERVERDICT. Upon receiving aerdict,

If the issue of jury bias surfaces during or before trial, it is the trial udegponsi ~ the clerk shall make an entry on the minutes specifying the time
bility to conduct an adequate investigation, given the unsatisfactory character offa@ verdict was received and the cosirbrder setting time for

inquiry into jury bias after the trial is over and the defendant convicted. The ques : ; : :
is whether given the indications of jury bias, the judg#iquiry was adequate. Ade #ibtionsafter verdict under 805.16 The verdict andpecial

quacyis a function of the probability of bias; theeater that probabilitghe more  findings shall be filed.
searchinghe inquiry needed to make reasonably sure that an unbiased jury is impamHistory: Sup. Ct. Order67 Wis. 2d 585, 702 (1975975 c. 218

eled. Oswald vBertrand374 F3d 475(2004). . If the court can find as a matter of law that a party is causally negligent, contrary
Analyzing Juror Bias Exhibited Duringdit Dire in Wisconsin: How to Lessen the {4 the jurys answerand the jury attributes some degree of comparative negligence
Confusion. Raissi. 84 MLR 517 (2000). ) ] to that partythe court should change the causal negligence answer and permit the
Satev. Louis: A Missed Opportunity to Clarify when Law Enforcementi€¥4ls  jury’s comparison to stand. OllingerGrall, 80 Wis. 2d 213258 N.W2d 693(1977).
May Serve as Petit Jurors in Criminal Cases. 1992 WLR 757. If the answer to one material questitiows that the jury answered perversily
Note: See also notes to Article |, section 7. courtshould set aside the entire verdict unless it is satisfied that the other questions
were not dected by the perversityFouse vPersons80 Ws. 2d 390259 N.w2d
805.09 Juries of fewer than 12; five-sixths verdict. 92\/(\/1?736 dict form did not contai ol fact questi dina the mai
; : enthe verdict form did not contain a special fact question regarding the major
(1) JURY. The]ury shall consist of a number of persons deterssueof the case, real issues had not been tried. SchsizMarys Hospital 81 Ws.

minedunder s756.06 (2) (b) 2d 638 260 N.w2d 783
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If evidence conflicts and inconsistent theories on the causeeoévent are given,or may give supplementary instructions as it deems appro
advancedinstructions on both theories should be given. Senteligby, 87 Ws. riate
2d 44, 273 N.W2d 780(CL. App. 1978). P History: Sup. Ct. Ordei67 Ws. 2d 585, 703 (1975),975 c. 2181979 c. 128
An inconsistent verdict, if not timely remedied by reconsideration by thenjurst istory: sup. £1. Orde S > c. c.
resultin a new trial unless the party injured by the inconsistency waives the portibg L ¢- 358Sup. Ct. Ordeﬂsq Ws. 2d xi (1987). ) o
of its damage claim and the waiver does not result in a change of the prevailing parggidicial Council Note, 1986:Sub. (2) (b) is amended to provide that preliminary
asfound by the jury Westfall v Kottke, 110 Ws. 2d 86 328 N.W2d 481(1983). instructions may include a dt_ascnptlon of th_nure of the case, what constitutes evi
Ambiguities in jury questions were “omittéssues’under sub. (2) and properly denceand what does not, guidance regarding the burden of proof and the credibility

determinedby the trial court. Badtke Badtke 122 Ws. 2d 730364 N.W2d 547 of witnesses, and directions not to discuss the case until deliberations begin.

(Ct. App. 1985). ' ’ ' ' _ Sub.(4) is amended to required that the court provide the jury one written copy of
A special verdict must cover material issues of ultimate fact. The form of a speliynstructions regarding the burden of proof. [Re Orderefl-86]

verdictis discretionary with the trial court and an appellate court will not interfere asSpecificevidentiary facts may be incorporated intoirstruction provided they

long as all material issues of fact are covebgcappropriate questions. Industrial donot lead the jury to believe that the court has prejudged the evidgtate vDix,

Risk Insurers vAmerican Engineeringesting, Inc2009 WI App 62318 Ws. 2d ~ 86 Wis. 2d 474273 N.w2d 250(1979).

148 769 N.W2d 82 08-0484 Undersub. (3), a failure to object waives errors of substasoeell as of form.
Special verdict formulation in tonsin. Decker and Deck®&0 MLR 201. Gyldenvandv. Schroedgi90 Wis. 2d 690280 N.W2d 235(1979). -
Product liability verdict formulation in Wconsin. Slattery et al. 61 MLR 381. It was proper to instruct a jury that it need omtsider a lesserfense if it found

the defendant guilty of &igher one. State WcNeal,95 Wis. 2d 63288 N.W2d 874

. o . . (Ct. App. 1980).

805.13 ‘]ury instructions; note tak'r]g’, fprm of verdict. Although failure to object at the verdict conference to a substantive defect in the
(1) StaTeEMENTSBY JUDGE. After the trial jury is sworn, all state verdictconstituted waivefailure to object did not preclude the casitonsideration
mentsor comments byhe judge to the jury or in their presencef thedefect under s. 751.06. Clarkleisure \hicles, Inc96 Wis. 2d 607292

; N.W.2d 630(1980).
rEIatmgto the case shall be on the record. Whenan objection at the verdict conference was not specific enough to preserve

(2) PRELIMINARY INSTRUCTIONSAND NOTE TAKING. (&) After anappeal, the supreme court reversed the trial court under s. 751.06isédnin,

thetrial jury is sworn, the court shall determinehé jurors may Inc. v. North Central Airlines, Inc98 Wis. 2d 301296 N.W2d 749(1980).
takenotes of the proceedings Underthe separation of powers doctrine, ss. 805.13 (4) and 972.10 (5) require sub
i : . i missionto the juryof written instructions on the substantive law but do not require

1. If the court authorizes note—taking, the court shall instrust automatic reversathen the trial court fails to do so. Instructions on the burden
theiurors that they may make written notes of tieceedings, ©f proof and presumption of innocence precedural, not substantive lam Matter
eche tthe o eniny staéments and closi aner'ljt“s if the gsé of & B.11LWis. 2d 175330 N.W2d 584(1983).

. p p 9 . X rmp ’ Y ..Whenan alleged error went to the integrity of the fact-findimgcess, the trial
desireand that the court will provide materials for_that purpose dburtexercised its discretion to review the circumstantial evidence instructien irre
they so request. The court shall stress the confidentiality of thctiveof the defendarg’waiver of objection. State 8hah134 Ws. 2d 246397
notesto the jurors. The jurors may refer to their notes during t iiiﬁ?zfrloii?r.the trial court to fail to instruct sua sponte on a lesser-included
proceedlngsnd dehbera.tlon' The notes may no_t be the basis E?Ilénse. The trial court should not interfere with the parties’ trial strat8tgte v
or the object of any motion by any partifter thejury has ren  Myers, 158 Ws. 2d 356461 N.W2d 777(1990).

deredits verdict, the court shall ensure that the notes are promptlipstructionalrulings are to be made at the close of the evidence. A parbt is
entitledto a mid-trial advisory ruling on whether an instruction will be giv@ach
collectedand dEStrOyed' . . aruling, if given, is nonbinding and not subject to appeal. Steeln,193 Ws.
2. If the court does not authorize note—taking, the court shadl346 535 N.w2d 1(Ct. App. 1995).

statethe reasons for the determination on the record. If anattorney disagrees with an instruction that a judge decides to give during an
b) Th . dditi | limi . . off-the-record conference, the attorney must object to the instruction on the record
(b) The court may give additional preliminary instructions tQ, preserve the issue fappeal. Steinbgrv. Jensen204 Ws. 2d 115, 553 N.Ww2d
assistthe jury in understanding its duty and the evidence it wko(Ct. App. 1996)92-2475 o ' _
hear. The preliminary instructions may include, without limita. Appellate_courts have no power to reach waived issues concerning unobjected to
tion. a deS(E’I’i tion of)t/he nature of the il:ase what constitutes ury instructions. State Ward,228 Ws. 2d 301596 N.W2d 887(Ct. App. 1999),
) p U > é}gzsgo
denceand what does not, guidance regarding the burden of proof party is not held to aiver under sub. (3) when a potentially inconsistent verdict
andthe credibility of witnesses, and directions not to discuss t\ljée;é‘i’cdtuE‘;Cég%g;evzt&?gﬁ:ﬁg d?éérgggl?ggié%ﬁf Aoppppisg‘*gﬁ\elv‘gozfg'ggfgége
caseuntil deliberationsegin. Any such preliminary jury instrC '\ 24535 03-2093 ' ’
tionsmay be given agaiim the chage at the close of the evidence. A party waives altlaims of error not raised in motions after verdict although a

The additional preliminary instructions shall be disclosed to tHigmely g_bjef“(;)? Wazmadebat(at;l)a'- hThiS ' U'S ?Pp”e_f tofmsassefﬁeﬂﬁ‘w.ct“‘l’g
. f B . I objected to unaer sub. uchomel vuniversity o consin Hospital
parties before they are given and either party may object to &f{:™5005 wi App 234288 Wis. 20 168708 N.W2d 13 04-0363

specificinstruction or propose instructions of its own to be givena trial courts decision to read jury instructions on damages prior to certain testi
prior to trial. mony was a proper exercise of discretion andabert properly denied the defen

dant'smotion for mistrial. Because the instructions were not disclosed to the parties
(3) INSTRUCTIONAND VERDICT CONFERENCE. At the close of the peforethey were read by the court, the reading did not qualify as a preliminary

evidenceand before guments to the junthe court shall conduct instructionunder sub. (2) (b). The trial court has broad discretion over the conduct
aconference with counsel outside the presence of the@llnyle of litigation @nd saw a nfeed to orient the jury to the subject matter of the testimony
X . . whenthe evidence was jumping from expert testimony to fact testimony to damage

conference, or at such earlier time as the court reasonably dirge&smonyin a long and complex triaHegarty vBeauchaine2006 W1 App 248297

counselmay file written motions that the court instruct the jory Wis.2d 7Q 727 N.w2d 857 04-3252

thelaw, and submit verdict questions, as set forth in the motions.

The court shall inform counsel on the record of its proposed acti8f5.14 Motions challenging sufficiency of evidence;

on the motions and of the instructions and verdict it proposesragtions  after verdict. (1) TESTOF SUFFICIENCYOF EVIDENCE.

submit. Counsel may object to the proposestructions or ver No motion challenging the didiency of the evidence asnaatter

dict on the grounds of incompleteness or o#eor, stating the of law to support a verdict, or an answer irexdict, shall be

groundsfor objection with particularity on the record. Failure t@rantedunless the court is satisfied that, considering all credible

objectat the conference constitutes a waiver of any error in tagidenceand reasonable inferences therefrom in the light most

proposednstructions or verdict. favorableto the party against whom the motion is made, there is
(4) INSTRUCTION. The court shall instruct the jury before oo credible evidence to sustain a finding in favor of such party

afterclosing aguments of counsel. Failure to object to a material (2) NONSUITABOLISHED; MISDESIGNATIONOFMOTIONS. (&) The

variance or omission betweetthe instructions given and theinvoluntarynonsuit is abolished. If a motion for involuntary non

instructionsproposedoes not constitute a waiver of errdrhe  suitis made, it shall be treated as a motion to dismiss.

court shall provide the jury with one complete set of written (b) When a party mistakenly designates a motion to dismiss as

instructionsproviding the burden of proof and the substarive a motion for directed verdict, or vice versa; or mistakenly desig

to be applied to the case to be decided. natesa motion to change answer as a motion for judgment not
(5) ReinsTRUCTION. After the jury retires, the court may rein withstandingthe verdict, or vice versa; or otherwise mistakenly

structthe jury as to all or any part of the instructions previoushjesignates motion challenging the didiency of evidence as a
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matterof law, the courtshall treat the motion as if there had beeadefendantor dismissal after a plaintihas completed presenting his evidence in
aproper designation trials to the court is governed by s. 805.17 (1). [Re Ordec#fe Jan. 1, 1977]

Judicial Council Note, 1984:Sub. (5) (a) is amended by eliminating the require
(3) MOTION AT CLOSEOF PLAINTIFF'S EVIDENCE. At the close of mentfor a motion before judgment is entered on a verdict. [Re Oriimtieé July
plaintiff's evidence in trials to thry, any defendant may movelvigg,“l | Council Note, 188:Sub. (5) (hjcreated] all i " dict
PR g . udicial Council Note, Sub. created] allows motions after verdic
for dlsmlssal_ on the ground of |ns§nfe_ncy of ewdenc_e. !f the tﬁbe heard by telephone conference. [Re Ordecife Jan. 1, 1988]
court determines t_hat the_ defe_ndam is entitled to _d|5m|ssa|v th@n, inconsistent verdict, if not timely remedied by reconsideration by thenjurst
courtshall state with particularity ane record or in its order of resultin a new trial unlesthe party injured by the inconsistency waives that portion

iemi i ismisae of its damage claim and the waiver does not result in a change of the prevailing party
dismissatthe grounds upon which the dismi S grantEd and asfound by the jury Westfall v Kottke,110 Wis. 2d 86 328 N.W2d 481(1983).

shallrender judgment against the plaiftif If there is any credible evidence that, under any reasonablefaigyvadmits of
(4) MOTION AT CLOSEOF ALL EVIDENCE. In trials to the juryat aninference that supportise jurys finding, the finding may not be overturned. Gen
: . Starv. Bankruptcy Estate of Lake Geneva Sugar SHzckWs. 2d 104572 N.W2d
the close of all evidence, any party may challengstifieiency gy ¢ app. 1997)96-2156
of theevidence as a matter of law by moving for directed verdicCta party waives altlaims of error not raised in motions after verdict although a

or dismissal or by moving the court to find as a matter of law uptimely g_bjetct(ijOp Wag madgofg i%a('é)T@S rﬁle agp_lies t_ctJ anf ﬁertemmévcti%nl
H errorobjectea to unaer s. . . Suchomelniversity o consin Hospital
any claim or defense or upon any element or ground thereof. ¢"cynics 2005 wi App 234288 Ws. 2d 183708 N.W2d 13 04-0363

(5) MOTIONS AFTER VERDICT. (a) Moation for judgment. A
motionfor judgment on the verdict is not required. If no motio805.15 New trials. (1) MoTion. A party maymove to set
afterverdict isfiled within the time period specified in&805.16  asidea verdict and for a new trial because of errothéntrial, or
judgmentshall be entered on tverdict at the expiration thereof. hecausehe verdict is contrary to law or to the weight of evidence,
If a motion after verdict is timely filed, judgment on the verdigr because of excessive mradequate damages, or because of
shallbe entered upon denial of the motion. newly—discoverecvidence, or in the interest of justice. Motions
(b) Motion for judgment notwithstanding verdict. A party underthis subsection malge heard as prescribed in887.13
againstwhom a verdict has been rendered may move the court @mersgranting a new trial on grounds other than in the interest
judgmentnotwithstanding the verdict in the event that the verdicf justice, need not includefinding that granting a new trial is
is proper but, for reasons evident in the record which bear upamisoin the interest of justice.
mattersnotincluded in the verdict, the movant should havejudg (2) Orper. Every order granting a new trial shall speife

ment. groundstherefor Noorder granting a new trial shall be valid or
(c) Motion to change answer. Any party may move the court effectiveunless the reasons that prompted the court to make such
to change an answer in the verdict on the ground offiogrfcy  orderare set forth on the record, or in the order or in a writter deci
of the evidence to sustain the answer sion. In such orderthe court may grant, deny or defer the award
(d) Motion for directed verdict. A party who has made aing of costs.
motionfor directed verdict or dismissal on which the court has not (3) Exceptas provided in s©74.07 (10) (bpnd980.101 (2)
ruled pending return of the verdict may renew the motion aftgf), a new trial shall be ordered on tigeounds of newly—
verdict. In the event the motion is granted, the court may eniggcoveredevidence if the court finds that:
judgmentin accordance with the motion. (@) The evidence has come to the moving pamgtice after
(e) Preliminary motions. It is not necessary tmove for a trial: and
directedverdict or dismissal prior to submission of the case to the (b) The moving partg failure to discover the evidence earlier
jury in order to move subsequently @judgment notwithstard iy o arise from lack of diligence in seeking to discover it; and

ing the verdict or to change answer (c) The evidence is material and not cumulative; and
(f) Telephone hearings. Motions under this subsection may be . '
(d) The new evidence would probably change the result.

heardas prescribed in 807.13

(6) GROUNDS TO BE STATED WITH PARTICULARITY. In an (4) ALTERNATE MOTIONS; CONDITIONAL ORDER. If the court
motion challenging the sfitiency ofevidence, the grounds of thegrantsa motion for judgment notwithstanding the verdict, or a
motion shall be stated with particularitpere conclusory state Motionto change answer and render judgmesiccordance with
mentsand statements lacking express reference to the spegcific ggganswer so changed, orenewed motion for directed verdict,
mentof claim or defense as to which the evidence is claimbd tothecourt shall also rule on the motion for new trial, if dnydeter
deficientshall be deemed indidient to entitle the movant to the Mining whether it should be grantédhe judgment is thereafter
ordersought. If the court grants a motion challengingsti- vacatedor reversed, and shall specify the grounds for granting or
ciencyof the evidence, the court shall state on the record or in wi€nyingthe motion for new trial. If the motion for a new trial is
ing with particularity the evidentiary defect underlying the ardethusconditionally granted and thedgment has been reversed on

(7) EFFECT OF ORDER OF DISMISSAL. Unless the court in its appealthe new trial shall proceed unles§ the appellatg sbait
orderfor dismissal otherwise specifies for good cause regitegn@veotherwise ordered. In case the motion for a new trial has been

the order any dismissal under this section operates as an adjudf@nditionallydenied, the appellee may assert error in that denial;
tion upon the merits. andif thg judgment is revgrsed on appeal, subsequent proceedings
shallbe in accordance with the order of the appellate court.

(8) Nonwalver. A party who moves for dismissal or for a . . . )
directedverdict at the close of the evidencéeeéd by an oppo _ (5) APPEAL. If the court denies a motion for judgment notwith

nentmay ofer evidence in the event that the motismot granted Standingthe verdict, ora motion to change answer and render
without having reserved the right to do so and to the same exti4gigmentin accordance with the answer so changed, or a renewed
asif the motion had not been mada.motion for a directed verdict motion for directed verdict, the party whprevailed on that
which is notgranted is not a waiver of trial by jury even thouglotionmay, as appellee, assert for the first time, grountih
all parties to the action have moved for directed verdict. entitlethe party to a new trial in ttevent the appellate court con

(9) INVOLUNTARY DISMISSAL OF COUNTERCLAIM, CROSSCLAIM cludesthat thetrial court erred in denying the motion for judgment

OR3RD-PARTYCLAIM. This section applies to counterclairogyss notvylthstandlnghe verdict or motion to changmswer and ren
: _ ; der judgment in accordance with the answer so changed, or a

claims,and 3rd—party claims. dmotion for directed dict. It lat '

History: Sup. Ct. Order67 Ws. 2d 585, 704 (1975); Sup. Ct. OrdéT Ws. 24 '€N€wedmotion for directed verdict. Ithe appellate cour
vii (1975);1975 c. 218Sup. Ct. Order73 Ws. 2d xxxi (1986); SupCt. Order 118~ reverseghe judgment, nothing in this section precludes it from
le%- sd XI:I é1984)_:| gurx Ct. Orde:l4l V\llsé723 Sxmb (1(2?7);2305 a. ?532007|a- 97h determiningthat theappellee is entitled to a new trial, or from

udicial Council Committee’s Note, ub. applies only to trials to the ; : : : :
jury, codifying Household Utilities, Inc..\Andrews Co., 71 \§. 2nd 17 (1976). The dlrectlngthe trial court to determine whether a new trial shall be

standardor granting a motion undeub. (3) is found in sub. (1). Motions made bygranted.
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(6) EXCESSIVEORINADEQUATE VERDICTS. If a trial courtdeter (5) Thetime limits inthis section for filing motions do not
minesthat a verdict is excessive or inadequate, not dperieer  applyto a motion for anew trial based on newly discovered-evi
sity or prejudice or aa result of error during trial (other than ardencethat is brought under 874.06
erroras to damages), the court shall determine the amount whichistory: Sup. Ct. Orde67 Ws. 2d 585, 71 (1975); Sup. Ct. Ordet18 Wis. 2d

asa matter of law is reasonable, and shall order a new trial on ¥} is)agzgélszp.lgt. Ordet.36 Ws. 2d xxv (1987); Sup. Ct. Order 1603/A2dxii
issueof damages, unless within 10 days the ptstwhom the ™ judicial Council Note, 1984:The requirement that the judge set dates for filing
optionis offered elects to accept judgmenttie changed amount. andhearing motions after verdict is repealed in favor of a time limit for such motions.
If the optionis not accepted, the time period for petitioning th rggr"';fgc‘;:Seegﬁf;“{a%g%"’"'0“5 motions and caused unnecessary hearings. [Re
courtof appeals for leave to appeal the order for a new trial UNde€jydicial Council Note, 1986:Sub. (1) specifies that the trial court may allow more
$5.808.03 (2)and809.50commences on the last day of the optiofhan 20 days for motions after verdict to be filed, if a schedule for the filing of motions
period andsupporting materials is ordered within that time.
o Sub. (2) clarifies that the time for hearing motions after verdict meanlaged
History: Sup. Ct. Order67 Ws. 2d585, 708 (1975)1975 C. 2181979 ¢. 10, yponmotion and good cause shown. Howegey such enlgement does notfatct
1983 a. 219Sup. Ct. Orderl41 Ws. 2d xiii (1987);2001 a. 16 . the requirement that the motion be decided within 90 days after the verdict is ren
Judicial Council Note, 1983:Sub. (6) is amended to codify the holdingdtk  dered. See sub. (3) and s. 801.15 (2) (c), Stats.
v. Mueller, 105 Ws. 2d 191313 N.W2d 749(1982) that orders for new trials under ~ Sub.(4) isrevised to require that a motion for new trial based on newly discovered
this subsection are not appealable as of right and that the time period for seeking legiencebe decided within 90 days after it is made. The prior statute required such
to appeal under ss. 808.03 (2) and 809.50, stats., is computed from the last day gh#tnsto be decided within 30 days after hearing, but did not require the hearing

optionperiod set forth in the trial coustorder [Bill 151-S] ) ~ to be held within any specified time. [Re Ordeft &1-87]
Judicial Council Note, 1988:Sub. (1) is amended to allow motions for new trial - Judicial Council Note, 1991:Sub. (3) is rewritten to clarifihat if a motion after
to be heard by telephone conference. [Re Ordecfe Jan. 1, 1988] verdictis granted within 90 days, it will not be deemed denied merely because such
A statement that the verdict is contrary to the weight of evidence will not supporderis not entered within 90 days after verdict. [Re Order7efl-91]
an order granting a new trial in the interesjustice. DeGrdfv. Schmude71 Wis. Motionsfor directed verdicts and motions to dismiss made at the close of the plain
2d 554 238 N.w2d 730(1976). tiff’'s case are motions challenging thefisigncy of the evidence under this section.

Thatan expert listed in a pretrial order was not called as a witness at trial andiaeserCo. v Milwaukee Area District Board,05 Wss. 2d 1312 N.W2d 813(1981).
expert'sreportwas admitted did not constitute grounds for granting a new trial. Karl Time periodsunder this section may not be egkad by showing excusable neglect
v. Employers Insurance of dMsau78 Ws. 2d 284254 N.W2d 255(1977). unders. 801.15 (2) (a). BrookhouseState Farm Mutual Insurance @80 Ws. 2d

If the answer to one material question shows that the jury made its answer pe6, 387 N.w2d 82(Ct. App. 1986).
versely,thetrial court should set aside the entire verdict unless the court is satisfiedrailureto present timely postverdict motions does not deprive the court of appeals
thatother questions were nofi@fted by the perversityFouse vPersons80 Ws.  jurisdictionto review a judgment. Hartford Insurance CaMales,138Wis. 2d 508
2d 390 259 N.w2d 92(1977). 406 N.W.2d 426(1987).

If there is a reasonable basis for the trial coaietermination under sub. (6) as to  Oncethe trialcourt loses authority to set aside a verdict under this section by failing
properverdict amount, theecision will be sustained. KoeleRadue81 Ws. 2d  to act within 90 dayst cannot achieve the same result by vacating the judgment under
583 260 N.W2d 766(1978). s.806.07 (1) (h). Manly.\State Farm Fire and Casualty @89 Ws. 2d 249407

When a jury award of damages was so inadequate that it indicated prejudice NtW.2d 306(Ct. App. 1987).
trial court did not abuse its discretion by ordering a new trial on all issues. Larry vThetrial court is not competent to consider sub. (1) motions if the movant fails to
Commercial Union Ins. C&8 Ws. 2d 728277 N.W2d 821(1979). timely file the motions and fails to obta@m extension before expiration of the 20—-day

An order for a new trial under sub. (6)ist a final order and is not appealable ageriod. Ahrens—Cadilla®lds v Belongia,151 Ws. 2d 763445 N.W2d 744(Ct.
of right under s. 808.03 (1). EarlMarcus92 Wis. 2d 13284 N.w2d 690(Ct. App.  App. 1989).

1979). Trial court actions under s. 805.16 permitted pending appeal under s. 808.075 are

Sub.(6) establishes that one who wishes to take an appeal from the interlocugg#ject to sub. (1) time limits. SchmidtSmith,162 Wis. 2d 363469 N.W2d 855
orderissued by the court. ik v. Mueller, 105 Wis. 2d 191313 N.W2d 799(1982).  (Ct. App. 1991).

A shockingly | f iustifi ial hat i £ A sexually violent person committed under ch. p88serves the right to appeal,
v Kosttkcgcng\X‘Sov;gvgggjzg ,\?wzzgigil(lfgég;j anew trial on that iss.estfa asa matter of right, by filing postverdict motions within 20 days ofctx@mitment
’ ! | : ’ — order. State vTreadway 2002 WI App 195257 Ws. 2d. 467651 N.W2d 334
A court may order a retrial under sub. (6) on punitive damages alone. Badger B@@LZQSY
ing v. Drives & Bearings111 Ws. 2d 659331 N.W2d 847(Ct. App. 1983). This section applies to trial-related motions. @ward of attorney fees is not trial—

Thetrial court may not grant a new trial based solely upon unobjected to '}nstrlgg ated. Gorton.American Cyanamid CA94 Ws, 2d203 533 N.\W2d 746(1995)
tional errors, but may use that error to grant a new trial in the interest of justice. S a{e ’ ’ ) ’ ’

v. Harp,150 Wis. 2d 861443 N.W2d 38(Ct. App. 1989). .
A new trial in the interest of justice under sub. (1), when the controversy was 805.17  Trial to the court. (1) MOTION AT CLOSE OF PLAIN-
fully tried, is not limited to cases of evidentiary error and does not require a showingr's EVIDENCE. After the plaintif, in an action triedy the court

of a probable dferent result in the 2nd trial. StateHarp,161 Ws. 2d 773469 . : . : .
N.W.2d210(Ct. App. 1991). without a jury, has completed the presentation of his or her evi

The standard for granting a new trial in the interest of justice when the verdicti§Nnce the defendant, without waiving his or her righbfer evi
contraryto the great weight of the evidence is less stringent than for granting a moigh®@ncein the event the motion is not granted, may move for-a dis
challengingthe suficiency of the evidencender s. 805.14. Sievert American H inti
Family Mutual Insurance CA.80 Ws. 2d 426509 N.W2d 75(Ct. App. 1993). m|ssz|:|on the g.r%t:rt]d thlfitf_‘lfﬁon thft faC:S. an? ttr?e flav;/ the pftz;mtn‘

A codefendans testimonythat the defendant was aware of at trial, but unable tGaSS O,Wn norig 0 reliet. ,e court as ”e_r ortne fac S may en
present because the codefendafiisedo testify on 5th amendment grounds, wasdeterminethem and render judgment against the pldiotifthat
not newly discovered evidence. Statdackson188 Ws. 2d 187525 N.W2d 739 groundor may decline to render any judgment until the close of
(Ct. App. 1994). all the evidence. If the court renders judgment on the merits
' . . . againstthe plaintif, the court shall make findings as provided in
805.16 Time for motions after verdict. (1) Motions after Fb.(Z). Unlesghe court in its order for dismissal otherwise spec

verdictshall be filed and served within 20 days after the verdi I ; : -
is rendered, unless the court, within 20 days after the verdictis r:ﬁgs‘ a dismissal under this section operates as an adjudication

. g . Goonthe merits.
dered,sets a longer time by an order specifying the dates for fili . . . .
motions.briefs O? other do)(/:uments. pecifying (2) ErFecr. In all actions triedipon the facts without a jury or

with an advisory jurythe court shall find the ultimate facts and
cztateseparately its conclusions of lahereon. The court shall
itherfile its findings and conclusions prior to or concurrent with
renderingiudgment, state them orally on the record following the
(@). o o close of evidence or set them forth in an opinion or memorandum

(3) If within 90 days after the verdict is rendered the court doggdecision filed by the court. In granting or refusinggrlocutory
notdecide a motion after verdict on the record or the judge, or figinctionsthe court shall similarly set forth the findings of fact
clerkat the judges written direction, does not sign an order decithndconclusions of law which constitute the grounélis action.
ing the motion, the motion is considered denied priyment Requestdor findings are not necessary for purposes of review
shallbe entered on the verdict. Findingsof fact shall not be set aside unless clearly erroneads,

(4) Notwithstandingsub.(1), a motion fora new trial based on dueregard shall be given to the opportunity of the trial court to
newly discovered evidence may be made at any time within ojuglgethe credibility of the witnesses. The findings of a referee
yearafter verdict. Unless an order granting or denying the motiamay be adopted in whole or part as the findings of the court. If an
is entered within 90 days aftéihe motion is made, it shall be opinionor memorandum of decision is filed, it will be fcient
deemedienied. if the findings ofultimate fact and conclusions of law appear

(2) Thetime for hearing gjuments on motions afteerdict
shallbe not less than 10 nor more than 60 days after the verdi
renderedunless enlgred pursuant to motion under891.15 (2)
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therein. If the court directs a party to submit proposed findingsfor determining if an issue of fact exists. When an issue of fact does, summary judg

andconclusions, the party shall serve the proposed findings Wffé%%f7%ie’fi“’)vgyltgggi)f" proofBerna-Mork v Jones173 Ws. 2d 733496

C_OnCIUSionEDn all other_pa(ties not later than the timeswbmis Sub.(3) modifies the deadline for filing appeals only on reconsideration motions
sionto the court. The findings and conclusions or memoranduatertrials to the court. Continental Casualty Cdvilwaukee Metropolitan Sewer

of decision shall be made as soon as practicable and in no e@@&ﬂismmm Ws. 2d 527499 N.W2d 282(Ct. App. 1993).

. P consideratioassumes a questitimat has been previously considered. If a party
morethan 60 days after the cause has been submitted in final fokg3not appeared and madeaments, the court has not considered the |seatylI-

(3) RECONSIDERATIONMOTIONS. Upon its own motion or the mentsin the first instancend reconsideration is impropeMatter of Estate of
N . "Neill, 186 Ws. 2d 229519 N.W2d 7 . App. 1994).
motion of a party made not laténan 20 days after entry of judg ©Neil 186 Ws. 2d 229519 N.w2d 750(Ct. App. 1954)

g e . Althougha formal order was subsequently signed, the trial sdetter to the par
ment, the court may amend ifsxdings or conclusions or make tiesinforming them that a motion for reconsideratieas denied was a denial “on the

additionalfindings or conclusions and may amend the judgmelggord”under sub. (3), and the time for filing an appeal commenced on the date of

: : h p theletter Orth v Ameritrade, Inc187 Ws. 2d 162522 N.W2d 30(Ct. App. 1994).
accordlngly. The motion may be made with a motiton a new A courts final written findings of facand conclusions of law take precedence over

trial. If the court amends the judgment, the time for initiating a earlier writtenmemorandum or an oral finding not repeated in the final order
appealcommences upon entry of the amended judgment. If thenthereis a conflict between an ambiguous oral pronouncement and the written

courtdenies a motion filed under this subsection, the time for iniﬁ';’c%g‘ggf"tG'rSag’gff(,\t};_'02%"23}2gé’g”,{,tmlzlgdgg?gttﬂg;ﬁgg%gge_g‘f‘ggtem'

ating an appeal from the judgment commences when the courthere is no condition precedamdersub. (3) for reconsideration on the caart’
deniesthe motion on the record or when an order denyfiry own motion except that the courtust act within 20 days of its original decision.

L : s i Thereforethere is no requirement that the reason for reconsideration must have been
motionis entered, whichever occurs first. If within 90 dafter a subject of the original hearing.illdge of Thiensville vOlsen,223 Ws. 2d 256

entry of judgment the court does not decide a motion filed undgggN.w.2d 394(Ct. App. 1998)98-2055 )
this subsection on the record tre judge’ or the clerk at the Sub.(3)does not apply to reconsiderations of summary or default judgmerits. T

judge’s written direction, does not sign awder denying the W”%Eg%‘;‘li"ﬁg Insurance Corporatbi3 Wi App 15,265 Ws. 2d 703666

motion,the motion isconsidered denied and the time for initiating A tenant in an eviction may move for reconsideration of the eviction judgment
i rsub. (3), but must take appeal from the judgment within the time for appeal
fir(]jappeal from the judgment commences 90 days after entryiJne}sf.e799.445. The time for filing an appeal under subdg8y not applyHighland
Judgment. ManorAssociates VBast,2003 WI 152268 Ws. 2d 1 672 N.W2d 709 02-2799
(4) AppeaL. In actions tried by the court without a jutie To prevail on a motion for reconsideration, the movant must present either newly

. X J L 7 discoveredevidence or establish a manifest error of law or fact. A party may not use
questionof the suficiency of theevidence to support the findingsa mation for reconsideration to introduce new evidence that could have been

may be raised on appeal whether or not the party raising the ql'mlduced?(t the orli%ir::al s_umlr’rl13ary judgment phlz_i%ez.ogg\e}vplsglde 1F’209p5(7)r5n V\\A}g
i i i i indi ons,Inc. v Koepsells Festival Popcorn #gons, Lt s.
tion has objected in the trigburt to such findings or moved for2d 397 685 N.V’\)IZd 307 03_0773” g Pp
newtrial. Whenevidence in the record consists of disputed testimony and a video recording,
History: Sup. Ct. Order67 Ws. 2d 585, 712 (1975); Sup. Ct. Ordé8 Ws. 2d  thecourt of appeals will apply the clearly erroneous standard of review when-review
xxxi (1976); Sup. Ct. Ordefl07Wis. 2d xi (1982); Sup Ct. Ordet30 Ws. 2d xi  ing the trial court findings offact based on that recording. Statg\Valli, 2011 WI
(1986); Sup. Ct. Order160 Ws. 2d xiii (1991);1993 a. 486 App 86, 334 Wis. 2d 402799 N.W2d 898 10-1256
Judicial Council Committee’s Note, 1976Sub. (1) is based on the language in What You Need to Know: NewlectronicDiscovery Rules. Sankovitz, Grenig
FederaRule 41b, angioverns how a court as the trier of the facts handles a motiénGleisner Wis. Law July 2010.
by a defendant for dismissal after the plafritéis completed the presentation of his
evidence. This adoption of the Federal Rule wasdpgroach taken by thei¥donsin  805.18 Mistakes and omissions; harmless error
%’(’{S?g)c 0[‘,‘36”5‘,225;5;3; ﬁgﬁ?i{‘%’#}"'t'%’ Inchndrews Co., 71 W. 2nd (1) The court shall, in every stage of an action, disregarcamy
Judicial Council Note, 1982:Sub. (2) has been amended to allow the filing of th@r defect in the pleadings or proceedings which shall fiettahe
findingsand conclusions concurrent with the rendering of the judgmentchiimges  substantiatights of the adverse party
areintended to eliminate doubts as to the propiétyombining the findings, conclu . . .
sions and judgment in a single document, simplifying paperwork, mininszmage (2) No judgment shall be reversed or set aside or new trial

spacerequirements and reducitige likelihood of errors. [Re Orderfeftive July  grantedin anyaction or proceeding on the ground of selection or

1,1982] iedi i ; i icai i
Judicial Council Note, 1986:Sub. (2) is amended to permit the court to state thtc‘adelreCtlonOf the jury or the Improper admission ekidence,

findings of fact and conclusions of law on the record in open court, in lieu of filing! for error as to any matter of pleading or procedumégss in the
them. The amendment conforms to the practice authorized under Rule 52 @pinion of the court to which thapplication is made, after an

F.R.C.P[Re Order f 7-1-86] o N - . .
Judicial Council Note, 1991This section permits motions for reconsideratimn examinatiorof the entire action or proceeding, it shall appear that

be made within 20 days after entry of judgment in actions tried to the court. SU&HE €rror Cpmp|alned of hanatte_d the Sljletam'al rights of the
mo(}ion?fare deem]ed denied if not decided within 90 days after entry of judgment. [Barty seekingto reverse or set aside the judgment, or to secure a
Ordereff. 7-1-91 i
new trial.

Section805.17 (3) does not limit the trial cogrtliscretion to grant relief from an : . . _
orderor judgment under s. 806.07 (1) (h) when reasons justifying relief are appar '\i;gryz'd?(sp(‘lggﬁrde'w Wis. 2d 585, 714 (1975); Sup. Ct. Order N6-0§
to thg court. Matter of Estate of Smis; Ws. 2d 667264 N'WZd 239(1978). . Foran error to “dect the substantial rights” of a partilere must be a reasonable

Failureto bring a motion under sub. (3) to correct a manifest error constitutes gssibility thatthe error contributed to the outcome of the action. A reasonable possi
waiverof the right to have an issue considered on appeal. Schirefinnerl43 ity of a diferent outcome is a possibility §igfent to undermine confidence in the
Wis. 2d 81 420 N.W2d 381(Ct. App. 1988). . outcome. If the error at issue is not iafent to undermine the reviewing cosrton

If a motion ifiled under sub. (3), the 45-day time for appeal under s. 808.04 (dence in the outcome of the proceeding, the error is harmless. Evelyn G/Rla
applies beginning upon disposal of the motion. Salzm8NR,168 Ws. 2d 523  5.2001 WI 1.0, 246 Wis. 2d 1 629 N.W2d 768 00-1739
484 N.W.2d 337(Ct. App. 1992). Erroris harmless if it is clear beyond a reasonable doubt that a rationaiguhy

In a trial to thecourt, the court may not base its decision didafits submitted havefound the defendant guilty absent the eri®8tate vHarvey 2002 WI 93 254
in support of a summary judgment. Prodeoéd in support of summary judgment Wis. 2d 442647 N.W2d 189 00-0541
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