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CHAPTER 804
CIVIL PROCEDURE — DEPOSITIONS AND DISCOVERY

804.01 Generalprovisions governing discovery 804.08 Interrogatories to parties.

804.015 Limits on discovery by prisoners. 804.09 Productionof documentsind things and entry upon land for inspection and
804.02 Perpetuation of testimony by deposition. otherpurposes.

804.03 Persons before whom depositions may be taken. 804.10 Physicaland mental examination of parties; inspection of medical-docu
804.04 Stipulations regarding discovery procedure. ments.

804.05 Depositions upon oral examination. 804.11 Requestdor admission.

804.06 Depositions upon written questions. 804.12 Failure to make discovery; sanctions.

804.07 Use of depositions in court proceedings.

NOTE: Chapter 804 was ceated by Sup. Ct. Order 67 Wis. 2d 585 654 NOTE: Subd. 1. is shown as affected eff. 1-1-13 by SCI2-03 Prior to
(1975),which contains explanatory notes. Statutes prior to the 1983-84 edition 1-1-13it reads:
alsocontain these notes. 1. Subject to par (d) a party may obtain discovery of documents antangible
things otherwise discoverable under par(a) and prepared in anticipation of liti-
L. . . gation or for trial by or for another party or by or for that other party’ s represen-
804.01 General provisions governing discovery. tative (including an attorney, consultant, suety, indemnitor, insurer, or agent)
(1) DiscoveryMETHODS. Parties may obtain discovery by one oenly upon a showing thatthe party seeking discovery has substantial need of the
more of the followingmethods: depositions upon oral examingnaterials in the preparation of the case and that the party seeking discovery is
: ; ; . : H e : unable without undue hardship to obtain the substantial equivalent of thenate-
tion or written q.ueStlonS’ W“.tte.n interrogatories; prOducmn rials by other means. In ordering discovery of such materials when thequired
documentsor things or permission to enter upon land or oth@howinghas been made, the court shall ptect against discloste of the mental
property,for inspection and other purposesysical and mental impressions,conclusions, opinions, or legal theories of an attorey or otheep-
examinationsand requesti®r admission. Unless the court ordergesentativeof a party concerning the litigation.
otherwiseunder sub(3), and except as provided inr884.015 the 2. A party may obtain withouhe required showing a state
frequencyof use of these methods is not limited. mentconcerning the action or its subject matter previoosyle

(2) ScopeoFDISCOVERY. Except as provided in 80.931 (9) by that party Upon request, a person not a party may olé
andunless otherwise limited by order of the court in accordanest the required showing a statemenhcerning the action or its
with the provisions ofhis chapterthe scope of discovery is as-fol subjectmatter previously made by that person. If the request is
lows: refused the person may move for a court ordSection304.12

(@) In general. Parties may obtain discovery regardamy (1) (c) applies tathe award of expenses incurred in relation to the
matter, not privileged, which is relevant to the subject mattépotion. For purposes ahis paragraph, a statement previously
involved in the pending action, whether it relates to the claim §fade is a written statement signed or otherwise adopted or
defenseof the party seeking discovery or to the claim or defeng@proveddy the person making it, or a stenographic, mechanical,
of any other partyincluding the existence, description, natureglectrical,or other recording, or a transcription thereof, which is
custody,condition and location of any books, documents, or oth@substantially verbatim recital of an oral statement by the person
tangiblethings and the identity and location of persons havirigakingit and contemporaneously recorded.
knowledgeof any discoverable mattelt is not ground for objec (d) Trial preparation: experts. Discovery of facts known and
tion that the information sought will beadmissible at the trial if opinionsheld by experts, otherwise discoverable under (pir

the information sought appears reasonably calculated to leadaiftlacquired or developed in anticipation of litigatiamfor trial,
the discovery of admissible evidence. may be obtained as follows:

(b) Insurance agreements. A party may obtain discovery of 1. A party may through written interrogatories require any
the existence and contents of amsurance agreement undefgtherpartyto identify each person whom the other party expects
which any person carryingn an insurance business may be liablgy call as an expert witness at trial. A party may depose any person
to satisfy part or all of gudgment which may be entered in theyho has been identified as an expert whose opinions may be pre
actionor to indemnify or reimburse for payments made to satisntedat trial. Upon motion, the court mayder further discov
the judgment. Information concerning the insurance agreemey, jy other means, subject to such restrictions as to scope and
is not by reason of disclosure admissible in evidence at trial. suchprovisions, pursuant to subgl.concerning fees anekpen

(c) Trial preparation: materials. 1. Subject to pafd) aparty sesas the court considers appropriate.
may obtain discovery of documents and tangible things otherwise , A partymay through written interrogatories or by deposi

discoverablainder par(a) and prepared in anticipation of litiga. v, “giscover facts knowor opinions held by an expert who has
tion or for trial by or for another party or by or for that other partyp " atained or specially employed by anoffety in anticipa

repr_esentative (including an attornepns_ultant, surefyndemni . tion of litigation or preparation for trial and who is not expected
hc_)r, msurerr] oragtte)nt) 0r_1|)|/ upo(rjl afsrr:owmg thalt the party S.eek"{é)be called as a witness at trial only upon motion showing that
iscoveryhas substantial need of the materials inptreparation u(1‘:epti0nalcircumstances exist under which itimspracticable

of the case and that the party seeking discovery is unable with . : . -
undue hardship to obtain the substantial equivalent ohtiteri ! the party seeking discovery to obtain facts or opinions on the
rﬁhesubject by other means.

alsby other means. In ordering discovery of such materials w - o
the required showing has beenade, the court shall protect 3. Unless manifest injustice would result, the court shall
againstdisclosure othe mental impressions, conclusions, epirféquirethat the party seeking discovery pay the expert a reason
ions, or legal theories of an attorney or other representative dftiefee for the time spent in responding to discovery under the last
party concerning the litigation. This protection is forfeitedas sentenceof subds.1. and 2,; and with respect to discovery
any material disclosed inadvertently in circumstances in wiifich,obtainedunder the last sentence of subdthe court may require,

the material were a lawyer—client communication, digclosure andwith respect to discovery obtained under subdthe court
would constitutea forfeiture under £05.03 (5) This protection shallrequire, the party seeking discovery to pay the other party a
is waived as to any material disclosed by the party or the partfair portionof the fees and expenses reasonably incurred by the
representative if the disclosure is not inadvertent. latter party in obtaining facts and opinions from the expert.
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(e) Specific limitations on discovery of electronically stored  maybe used in angequence and the fact that a party is conducting
information. 1. No party magerve a request to produce or inspectiscovery,whether by depositioor otherwise, shall not operate
unders. 804.09 seeking the discovery of electronically storedo delay any other party'discovery
information,or respond to an interrogataimder s804.08 (3)y (5) SUPPLEMENTATION OF RESPONSES. A party who has
producingelectronically stored information, until after the partiegespondedo a request for discovery with a respotise was com
confer regarding all of the following, unless excusedhiggourt:  pletewhen made is under no duty to supplement the response to

a. Thesubjects on which discovery of electronically storethclude information thereafter acquired, except as follows:
informationmay be needed, when such discovery should be com (a) A party is under a duseasonably to supplement the party’
pleted,and whethediscovery of electronically stored informa responsavith respect tany question directly addressed to all of
tion shall be conducted in phases or be limited to particular issug following:

b. Preservation of electronically stored information pending 1. The identity and location of persons having knowledge of

discovery. discoverablamatters.
c. The form or forms in which electronically stored informa 2. The identity of each person expected to be called as an
tion shall be produced. expertwitness at trial.

d. The method for asserting or preserving claims of privilege (b) A party is under a duty seasonably to amend a prior
or of protection of trial-preparation materials, and to what extemgsponséf the party obtains information upon the basisvbich
if any the claims may be asserted after production of eleetroni the party knows that the response was incorrect when made, or
cally stored information. 2. the party knows that the response though comwkeh made is

e. The cost of proposed discovery of electronically stordip longer true and the circumstances are such that a fagdure
informationandthe extent to which such discovery shall be limamendthe response is in substance a knowing concealment.
ited, if at all, under sul(3) (a) (c) A duty to supplement responses may be imposed by order

f. In cases involving protracted actions, complex issues, @rthe court, agreement of the parties, or at any time pripiato
multiple parties, the utility of the appointment the court of a ref  throughnew requests for supplementation of prior responses.

ereeunder s805.060r an expert witness undei987.06to super (6) CusToDY OF DISCOVERYDOCUMENTS. (@) Unless the court
viseor inform the court on any aspect of the discovery of electran any action orders otherwise, the original copies of all deposi
ically stored information. tions, interrogatories, requests for admission and responses

2. If a party fails or refuses to confer as requisgcsubdl.,, thereto,and other discovery documentation shall be retained by
any party may move the court for relief undeB64.12 (1) the party who initiated the discovery or that pastgttorney

3. If after conferring as required by suid.any party objects ~ (P) The original copy of a depositiahall be retained by the
to any proposed request for discovery of electronically storéforneysealed as received frothe person recording the testi
informationor objects to any responseder s804.08 (3)propos ~Mony until the appeal period has expired, or until made a part of
ing the production of electronically stored information, the objecthe record.
ing party may move the court for an appropriate order under sub.(7) RECOVERING INFORMATION INADVERTENTLY DISCLOSED. If
3). information inadvertently produced in discovery is subject to a

(3) PROTECTIVEORDERS. (2) Upon motion by party or by the claim of privilege or of protection as trial preparation matetied,
personfrom whom discovery is sought, and for good caude@rty making the claim may notify any party that received the
shown, the court maymake any order which justice requires téhformationof the claim and the basis for it. After being notified,
protect a party or person from annoyance, embarrassme@arty must promptly return, sequestar destroy the specified

oppressionpr undue burden @xpense, including but not limited INformationand any copies it has; must not use or disclose the
to one or more of the following: informationuntil the claim is resolved; must take reasonable steps

1. That the discovery not be had: to retrievethe information if the party disclosed it before being

. - notified; and may promptly present the informationthe court
2. That thediscovery may be had only on specified terms a’ifﬂderseal for a determination of the claim. The producing party
conditions,including a designation of the time or place;

’ mustpreserve the information until the claim is resolved.
3. That the discovery may be had only by a methatisaov NOTE: Sub. (7) is ceated eff. 1-1-13 by SCQ2-03
ery other than that selected by the party seeking discovery; History: Sup. Ct. Order67 Ws. 2d 585, 654 (19751975 c. 2181985 a. 236
. . . . Sup. Ct. Orderl30 Ws. 2d xx; Sup. Ct. Ordel41 Ws. 2d xxi; 1993 a. 486Sup.
4. That certain matters not be inquired into, or that the SCOBEOrder N0.95-03 191 Ws. 2d xix (1995)1997 a. 35133 2007 a. 20Sup. Ct.
of the discovery be limited to certain matters: OrderNo.09-01 2010 WI 67, filed 7-6—-1@&f.. 1-1-11; Sup. Ct. Order N@9-01A
y ;
. . 2010 WI 129, 329 Ws. 2d xix; Sup. Ct. Order Nd.2-03 2012 WI 14, filed
5. That discovery be conducted with no one present excgpii-12ef. 1-1-13.
personglesignated by the court; Judicli)al Cou_ncildl\:Joteh1986:Sub.h(6) requirgsrgha(tj_the orig)irr:als ofhdiscovew-doc
" . entsbe retained by the party who initiated the discavenhis or her attorney
d 6. fTuat a deposition after being sealed be opened only messhe court otherwise directs, until the time for appeal has expired. [Re Grder ef
orderof the court; 7-1-86.]
] ; Judicial Council Note, 1988:Sub. (3) (c) [created)] allows motions for protective
7_' That a trade secret, as defined ih34.90 (1) _(Q)Qr other . ordersto be heard by telephone conference. [Re Ordectefe Jan. 1, 1988]
confidentialresearch, development, or commercial information Judicial Council Note, 1995: The revision to sub. (i) 1. makes it unnecessary
i i i i : to obtaina court order to take an expsrtleposition. By mutual agreement, practi
not be disclosed or be disclosed only in a designated way;
. . . o tioners commonly agree to take experts’ depositions without troubling the court for
8. That the parties simultaneously file specified documents forder The cours power to control the discovery process ifisieht to prevent
information enclosed in sealed envelopes to be opened as diregtegbs. The revision is based on Rule 26 (b) (4) (R)CEP. Subsection (2) (d) 2.
by the court is amended to specify that discovery of non-testifying experts may be made by inter
. rogatoriesor depositions. The revision is based on Rule 26 (b) (4) (B)CEP.
b) If the motion for a protective order is denied in whae  SupremeCourt Note, 2010: Sub. (2) (e) was created as a measure to manage the
p
; it ; stsof the discovery of electronically stored information. If the parties confer before
in part, the court mayon such term_s and Condl.tlons as are Jusgcr)nbarkingon such discoveryhey may reduce the ultimate cost.
orderthat any party or person provide or permit discovedge Therule does not require parties to confer before commencing discovery under ss.

tion 804.12 (1) (clapplies to the award of expenses incurred f394.05(Depositions upowral examination), 804.06 (Depositions upon written gues
relationto the motion tions),804.08 (Interrogatories to parties); or 8Q4Requests foadmission). These
' discoverydevices, ifemployed before serving a request for production or inspection
(c) Motions under this subsection may be heard as prescri[gédectronically stored information, may lead to more informed conferences about
in s.807.13 the potential scope of such discovery
' : Partiesmay not be able to reach consensus on how discovery of electronically
(4) SEQUENCE AND TIMING OF DISCOVERY. Unless the court storedinformation is to be managed. Accordingdybs. (e) 2. and (e) 3. confer

; ; ; ; uthorityon the court to intervene as appropriate. In determining whether to issue
uponmotion, for the convenience of parties and witnesses ancgwgrder relating to discovery of electronically stored information, the circuit court

the interests of justice, orders otherwiseethods of discovery maycompare the costs apdtential benefits of discoveee Vincent & Vincent, Inc.
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V. Spacek, 102 Wis. 2d 266306 N.W2d 85(Ct. App. 1981). Itis also appropriate  Discovery,although it has a purpose of finding admissible evidence, does not
to consider the factors specified in the Advisory Committee notes to Fed..RR Civimply that what is discovered will be admissible. Shibilsk$tv Josepls’Hospital,
26(b)(2)(B):(1) the specificityof the discovery request; (2) the quantity of informa 83 Wis. 2d 459266 N.W2d 264(1978).
tion available from other and more easily accessed so(8)ehg failure to produce  Whenthe cost of discovery was several times greater tharlaime for damages,
relevantinformation that seems likely to have existed but is no longer available arprotective order against discovery was appropriaticevit & Mincent, Inc.v.
moreeasily accessed sources; (4) the likelihood of finding relevant, responsive inf9pacek102 Wis. 2d 266306 N.W2d 85(Ct. App. 1981).
mationthat cannot be obtained from othexore easily accessed sources; (5) predic A highly placed state figial who seeks a protectivizder should not be compelled
tionsas to the importance and usefulness of the further information; (6) the-impgy testify on deposition unless a clear showing is made that the deposition is necessary
tanceof the issues at stake in the litigation; and (7) the parties’ resources. tg prevent prejudice or injustice. Statdeloit Concrete Stone Cb03 Ws. 2d 506

Judicial Council Note, 2012: Sup. Ct. Order Ndl2-03states that “the Judicial 309N.w.2d 28(Ct. App. 1981).
CouncilNotes to Vis. Stat. § 804.01 (2) (c), 804.01 (7), 805.07 (2) (d), and 905.03 pypjicrecords germane to pending litigation wesilable under s. 19.35 even
(5) are not adopted, buiill be published and may be consulted for guidance in-integnoyghthe discovergutof deadline had passed. State ex rel. Larfkzentkowski,
pretingand applying the rule. - ) ) _ 141 Wis. 2d 846416 N.W2d 635(Ct. App. 1987).

Sub.(2) (c) is amended to make explicit théeet of diferent kinds of disclosures A jawyers decision to spend a clientesources on photographic or video surveil
of trial preparation materials. An inadverteifclosure of trial preparation materials jance is protected work product. Disclosure of the fact of the surveillance
is akin to an inadvertent disclosure of a communication protéstéioe lawyer—chi  gescriptionof the materials obtained would impinge on the core of the work—product
entprivilege. Whether such a disclosure results in a forfeiture of the protectioryetrine. Ranft v Lyons, 163 Wis. 2d 282471 N.W2d 254(Ct. App. 1991).
?heéﬁgng{;\%%;ﬂﬁ asde\l,rgﬁ eit?igdt?ergfege;sf(gw e{il\‘};'/ﬁéacti'is%ir? gt?dgségt)\heir?l?ﬁ!a?\?grr‘? A litigant's request to see his or her file that is in the possession of current or former
and“forfeiture” is discussed in cases such as Staldina 2009 W 21 928-31 counsel does not waive the attorney—client and work—product privileges and does not
315 Ws. 2d 653 ’ ' allow other parties to the litigation discovery of those filBsrgwardt v Redlin,196

: Wis. 2d 342538 N.W2d 581(Ct. App. 1995)94-2701

Sub.(7) ismodeled on Fed. R. CiR 26(b)(5)(B), the so—called “clawback” previ . h T~ : .
sion of the federal rules. The following Committee Note of the federal Advisory Discoverabilityof lawyer work product is discussed. Statétydrite Chemical

Committeeon Civil Rulesregarding the 2006 Amendments to the Federal Rules gTO 220 Ws. 2d 51582 N.W2d 411 (Ct. App. 1998)36-1780 o

her A : : : N e A substantiated assertion of privilege is substantial justification for failing toe com
Civil Procedure (regarding discovery of electronically starémation) is instruc ply with an order to provide or permit discoveBurnett vAlt, 224 Ws. 2d 72589
tive in understanding the scope and purpose isE@sins version: N.W.2d 21 (1999),96-3356

Unfiled pretrial materials in a civil action betweprivate parties are not public
recordsand neither the public nor the press has either a common law or constitutional
right of access to those materials. State ex rel. Mitsubigtiwaukee County2000
WI 16, 233 Wis. 2d 1 605 N.W2d 868 99-2810

Thetest of whether the work—product doctrine under sub. (2) (c) applies is whether
in light of the nature of the document and the facsitahtion in the particular case,
thedocument can fairly bgaid to have been prepared or obtained because of the pros
pectof litigation. Once a matter is classified as work product, the party moving for
discoverymust make an adequate showing that the information sought is unavailable
from other sources and that a denial of discovery would prejudice the
| rationfor trial. Lane vSharp Packaging Syster2902 WI 28251 Wis. 2d 68640

N.W.2d 788 00-1797

Discoverabilityof work—product materials reviewed by testifying expeNtat-

thews. Wis. Law June 2002.
. ) ~ Thenew Wsconsin rules of civil procedure: Chapter 804. Graca9KyILR 463.
Rule 26(b)(5)(B) does not address whether the privilege or protection that is  Witnessstatements: Current state of discovery iisddnsin. \n Domelen and
assertedafter productionwas waived by the production. The courts have Benson. WBB May 1988.
developedprinciples to determine whethemnd under whatircumstances, What You Need to Know: NewElectronicDiscovery Rules. Sankovitz, Grenig
waiverresults from inadvertent production of privileged or protected informa g Gleisner Wis. Law July 2010.
tion. Rule 26(b)(5)(B) provides a procedure for presenting and addressing
theseissues. Rule 26(b)(5)(B) works in tandem with Rule 26(f), which is imi ; ; ;
amendedo direct the parties to discuss privildgsues in preparing their dis 804'.015" I__|m|ts, on dlscovery by _prlsoners. (1) In this
coveryplan, and which, with amended Rule 16(b), allows the parties to ask theS€Ction,“prisoner’has the meaning given&01.02 (7) (a) 2.

courtto include in an order any agreements the paxiash regarding issues (2) Unlessordered by the court, a prisoner in an action or spe
of privilege or trial-preparation material protection. Agreemee&ched i

underRule 26(f)(4) and orders including such agreements entered Ruiger cial proceeding may not obtain discovery before the ceatives
16(b)(6) may be considered when a court determines whether a waiver hasa copy ofthe answer or other responsive pleadlng in the action
occurred. Such agreements and orders ordinarily control if they adopt-proce commenced)y theprisoner If a defendant submits a motion to
duresdifferent from those in Rule 26(b)(5)(B). . . . . .

dismissor a motion for summary judgment, no discovery may be

A party asserting a claim of privilege otection after production must give f ; : .
noticeto the receiving partyThat notice should be in writing unless the cir obtained until the court decides that the prisoner has a reasonable

cumstancepreclude it. Such circumstances could include the assertion of the OPpPOrtunity to prevail on the merits, or until the court decides the
claim during a deposition. The notice should be as specific as possible-in iden merits of the motion, unless the court orders a party to sulamit
tifying the information and statirte basis for the claim. Because the receiv : '

ing party must decide whether to challenge the claim and may sequester théj|scovery'

informationand submit it to the court for a ruling on whether the claimed privi (3) If a court allows a prisoner to obtain discovery ursir,

legeor protection applies and whether it has been waihednotice should ; ;
be suficiently detailed so as to enable the receiving party and the court to (2) before the court decides that the prisoner hasagonable

understandthe basis for the claim arth determine whether waiver has  Opportunityto prevail on the merits, receives a copy of the answer
occurred. Courts will continue to examine whether a claim of privilege or  or other responsive pleading in the action, or decides the merits of

522;?%',%&’;%’5;"&:ggvgﬁ‘r?g?;’Jve time when delay is part of the waive, mstion to dismiss or a motion for summguigment, the court

- . . ) . order shall be narrowly tailored to limit the discoverydtiow
After receiving notice, each party that received the information must promptly lv di hat i ial ble th X btain th
return,sequesteior destroy the information and any copies it HEse option only discovery that Is essential to enable the prisoner to obtain the
of sequestering or destroying the information is includquhin because the  evidencenecessary to his or her case. The court shall limdighe

receivingparty may have incorporated the information in protected trial-prep - coyeryso as to provide a minimal intrusion in the activities of any
arationmaterials. No receiving party may use or disclose the information

pendingresolutionof the privilege claim. The receiving party may presentto P€rsonsubject to discovery under this subsection.

el preparatiomaterial, and wheiher the. prieas of motecton been . -, (4) If a prisoner commences an action or special proceeding,
waived. If it does so, it must provide the court with the grounds for the-privi  the court shall limit the number of requests for interrogatories,

lege or protection specified in the producing partyotice, and serve all par  productionof documents or admissions to 15, unless good cause

ties. In presenting the question, the party may use the content of the informa 5 shown for any additiona‘equests This number may not be
tion only to the extent permitted by the applicable law of privilege, protection i

for trial-preparation material, and professional responsibility expandedy the use of subparts to the interrogatories.

If a party disclosed the information to nonparties before receiving notice ofa  (5) This section does not apply when the prisoner appears by
claim of privilege or protectioms trial-preparation material, it must take-rea  an attorney who is licensed to practice law in this state.
sonablesteps to retrieve the information and to return it, sequester ithantil History: 1997 a. 133

claimis resolved, or destroy it.

Whetherthe information is returned or not, the producing party must preserve 804,02 Perpetuation of testimony by deposition.
theinformation pending the coustruling on whether the claim of privilege

or of protection igproperly asserted and whether it was waived. As with claims (1) BEFOREACTION. (a) Petition. A person who desires perpet
madeunder Rule 26(b)(5)(A), there may be no ruling if the other parties do not uate personal testimongr that of another person regarding any
Tcr?”tt'?Stlthe C'?'r:“- thorito order the production of d s relevant t matterthatmay be cognizable in any court of this state may file
e trial court has no authority order the production of documents relevant to, e YA L o
aclaim upon which it could grant no relief. State ex rel. Rilaadge County Circuit a verified petition in any such court this state. The petition shall

Court,76 Ws. 2d 429251 N.W2d 476(1977). be entitled in the name of theetitioner and shall show: 1. that the

The Committee has repeatedly been advised that the risk of privilege waiver
andthe work necessary to avoid it, add to the costs and delay of discovery
Whenthereview is of electronically stored information, the risk of waiaed
thetime and dbrt required to avoid it, can increasebstantially because of
thevolume of electronically stored information and dificulty in ensuring

that all information to be produced has in fact been reviewed. Rule
26(b)(5)(A) provides a procedure for a party that has withheld information on
the basis ofprivilege or protection as trial-preparation material to make the
claim so that the requesting party can decide whether to contest theaathim
the court can resolve the dispute. Rule 26(b)(5)(B) is addprbtade a proce
durefor a party to assert a claim of privilege or trial-preparation material
protectionafterinformation is produced in discovery in the action and, if the
claimis contestedpermit any party that received the information to present
the matter to the court for resolution.
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petitionerexpects to be a party an action; 2. the subject mattemor within a territory or insular possession subject to the dominion
of the expected action and the petitioeénterest therein; 3. the of the United States, depositions shall be taken beforefiaarof
factswhich the petitionedesires to establish by the proposed teauthorizedo administenaths by the laws of the United States or
timony and the petitionés reasons for desiring to perpetuate inf this state or of the place where the examinatitwelid, or before

4. the names or a description of the persons the petitexparcts a person appointed by the court in which the actigreisding. A

will be adverse parties and their addresses so far as knowh; apersonso appointed has power to administer oaths and take testi
the names and addresses of the persons gxamined and the mony.

substancef the testimony which the petitioner expect®lioit (2) IN FOREIGNCOUNTRIES. In a foreign countrydepositions
from each, anghall ask for an order authorlzmg the petitioner tﬁ]ay be taken (a) on notice before a perauthorized to adminis
takethe depositions of the persons to be examined named in f@baths in the place in which the examination is held, either by
petition, for the purpose of perpetuating their testimony thelaw thereof or by the law of the United States, or (b) before a

(b) Noticeand service. The petitioner shall thereafter seeve personcommissioned by the court, and a person so commissioned
notice upon each personamed in the petition as an expecteghall have the power by virtue of the commission to administer
adverseparty together with a copy of the petition, stating tha&t anynecessary oath and take testimamy(c) pursuant to a letter
petitionerwill move the court, at a time and place named thereimgatory. A commission or a letter rogatory shb# issued on
for the order described in the petition. At least 20 days before thetionand notice and on terms that are just and appropriate. It is
dateof hearing the notice shall be served either within or withonbt requisite to the issuance of a commission or a lettgtory
the state in the manner provided ir891.11for service of sum thatthe taking of the deposition in any other manner is impractica
mons;but if such service cannot with due diligence be made upble or inconvenient; and both a commission and a letter rogatory
any expected adverse party named in the petition, the court nmgly beissued in proper cases. A notice or commission may-desig
makesuch order as is just for service by publication or otherwiseatethe person before whom the deposition is to be taken either
andshall appoint, for persons negrved in the manner providedby name or descriptive title. A letter rogatory may be addressed
in s.801.11 an attorneywho shall represent them, and, in cas€lo the Appropriate Authority in (hergame the country)”. Evi
theyarenot otherwise represented, shall cross—examine the degence obtained in response to a letter rogatory need not be
nent. If any expected adverse party is a minor or is an individuakcludedmerely for the reason thatig not a verbatim transcript
adjudicatedor alleged to be incompetent883.01 (3)applies.  or thatthe testimony was not taken under oath or for any similar

(c) Order and examination. If the court is satisfied that the per departurefrom the requirements for depositions taken within the
petuationof the testimony may prevent a failure or delay of judJnited States under this chapter
tice, it shall make an order designating or describingpivsons (3) DISQUALIFICATION FOR INTEREST. No deposition may be
whosedepositions may be taken and specifying the subjatter takenbefore a person who is a party to the actioa mlative or
of the examination and whether the depositions shall be takenployeeor attorneyor counsel of angf the parties, or is a rela
uponoral examination owritten interrogatories. The depositiongive or employee of such attorney or counsel, or is financially
may then be taken in accordance with this chapter; anddbe interestedn the action. No deposition may be taken before a per
may make orders of the character provided for b§&$.09and sonwho has entered into a contract for court reporting services
804.10 For the purpose of applying this chapter to depositions fimlessthe contract is limited to a particular action or incident.
perpetuatingtestimony each referencéherein to the court in This subsection doesot apply to a person who records or {ran
which the action is pending shall be deemed to refer to the cosetibesdepositions for a public agenas defined in £6.0825
in which the petition for such deposition was filed. (3) (h).

(d) Use of depogition_ If a depogition to perpetuate testimony History: Sup. Ct. Order67 Ws. 2d 585, 663 (1975)%975 c. 2182003 a. 227
is taken under this section, or if, althougbt so taken, it would
be otherwise admissible in the courts of this state, it may be usss.04 Stipulations regarding discovery procedure.
in any action involving the samsubject matter subsequentlyunlessthe court orders otherwise, the parties may by written stip
broughtin this state in accordance withg84.07 ulation (1) provide that depositions may be takerfore any per

(2) PenDING APPEAL. (@) If an appeal has been taken from son,at any time or place, upon any notice, and in any manner and
judgmentof a court of this state or before the taking of an appeshenso taken may be used like other depositions, and (2) modify
if the time therefor has not expired, the coumvhich the judg theprocedures provided by this chapter for otiethods of dis
mentwas rendered may allow the taking of tepositions of wit covery.
nesseso perpetuate their testimony for use inéent of further  History: Sup. Ct. Order67 Ws. 2d 585, 664 (1975).
proceedingsn the court.

(b) In such case, the party who desires to perpetuate the te804.05 Depositions upon oral examination. (1) WHEN
mony may make a motion in the court for leave to take the deposkposiTioNsMAY BE TAKEN. After commencement of the action,
tions, uponthe same notice and service thereof as if the action wageptas provided in €04.015 any party may take the testimony
pendingin the court. The motion shall show all of the followingof any person including a party by deposition upon oral examina

1. The names and addresses of persons to be examinedtid The attendance of witnesses may be compelled by subpoena
the substance of the testimony which the moving party expectsagprovidedin s.805.07 The attendance of a party deponent or

elicit from each of those persons. of an oficer, director or managing agent of a party may be-com
2. The reasons for perpetuating the testimony of the persdigdled by notice to the named person or attorney meeting the
undersubd.1. requirement®f sub.(2) (a) Such notice shall have the force of

?Ssubpoena addressed to the deponent. The depadiiqrerson
confinedin prison may be taken only by leaveamfurt on such
tﬁﬁmsas the court prescribes, except when the party seeking to
ake

(c) If the court finds that the perpetuation of the testimony
properto avoid a failure or delagf justice, it may make an order
allowing the depositions to be taken and may make orders of O ;
characteprovided for by s8804.09and804.10and thereupon the [@kethe deposition is the state agency dicef to whose custody
depositionsmay be taken and used in the same manner and urfdggPrisoner has been committed.
the same conditions as are prescribed in mlapter for depos| (2) NOTICE OF EXAMINATION: GENERALREQUIREMENTS;SPECIAL
tionstaken in actions pending in the court. NOTICE; NON-STENOGRAPHICRECORDING; PRODUCTION OF DOCU-

History: Sup. Ct. Ordei67 Wis. 2d 585, 660 (19755975 c. 2181993 a. 485 MENTS AND THINGS; DEPOSITION OF ORGANIZATION. (&) A party
2005 a. 387 desiringto take the deposition of any person upon oral examina
tion shall give reasonable notigewriting to every other party to
804.03 Persons before whom depositions may be the action. The notice shall state the time and place for taking the
taken. (1) WiTHIN THE UNITED StaTES. Within the UnitedStates deposition and the name and address of each person to be
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examined,if known, and, if the name is not known, a gener&l03.05(1) shall be so considered with respect to the 3rd—party
descriptionsuficient to identify the person or the particular clasgefendant.

or group to which the person belongs. If a subpoena requiring the 6. |f a deponent is an fi€er, director or managing agent of

production of materials is to be served on the person to Bgcorporate partyor other person designated under gib(e) the

examined the designation of the materials to be produced as §fhce of examination shall be determined as if the deposent’

forth in the subpoena shall be attached to or included in the notigRiceof residence, employment or transacting business in person
(b) The court may for cause shown egéaor shorten the time werethat of the party

for taking the deposition. (4) EXAMINATION AND CROSS-EXAMINATION; RECORD OF

(c) The court may upon motion order that the testimony at=&AMINATION; OATH; OBJECTIONS. (&) Examination and cross-
depositionbe recordedby other than stenographic means or videxaminationof deponents may proceed as permitted at the trial.
eotapemeans as provided 85.885.40t0 885.47 in which event The officer before whom the deposition is to be taken shalthsut
the order shall designate the manner of recording, preserving aleghonenbn oath anghall personallyor by someone acting under
filing the deposition and mawclude other provisions to assurethe officer’s direction, record the testimony of the deponditie
thatthe recorded testimony will be accuratel trustworthyIfthe  testimonyshall be taken stenographically or\igleotape as pro
orderis made, a party may nevertheless arrange to have a stefifed by ss.885.40to 885.47or recorded by any other means
graphic transcription made at the pastgkpense. orderedin accordance with sukR) (c). If thetestimony is taken

(d) The noticeo a party deponent may be accompanied byséenographicallyit shall be transcribed at the request of one of the
request made in compliance with884.09for the productionof — parties.

documentsand tangible things #te taking of the deposition. The  (b) All objections made at time of the examination todhali
procedureof s.804.09shall apply to the request. ficationsof the oficer taking the depositiorr to the manner of

(e) A party may in the notice name as the deponent a publictaking it, or to the evidence presented, or to the conduct of any
private corporation or a limited liability company or a partnershiparty,and any other objection to the proceedings, shatidbed
or anassociation or a governmental agency or a stitenin an by the oficer upon the deposition. Upon request of any party
actionarising out of thefficer’s performance of employment andwherethe witnessas refused to answend with the consent of
designatewith reasonable particularity theatters on which thecourt, the court may rule by telephone on any objection. The
examinationis requested. The ganization orstate diicer so court's ruling shallbe recorded in the same manner as the testi
namedshall designate one or mordioérs, directors, or manag mony of the deponent. In the abseméea ruling by the court, the
ing agents, or other persons who consent to testify on its behalfidenceobjected to shall be taken subject to the objections.
and may set forth, for each person designated, the matters onc) |n lieu of participating in the oral examination, parties may
which the person will testify The persons so designated shall tegervewritten questions in sealed envelope on the party taking the
tify as to matters known oeasonably available to theganiza- gepositionand the party shall transmit the questions to tfieeof

tion. This paragraph does not precluaking a deposition by any yho shall propound therto the witness and record the answers
otherprocedure authorized by statute or rule. verbatim.

. (3) DEPOSITIONS;PLACE OF EXAMINATION. (&) A subpoena  (5y MoTioNTO TERMINATE ORLIMIT EXAMINATION. At any time
issuedfor the taking of a deposition may command the person dgringthe taking of theleposition, on motion of a party or of the
whomit is directed to produce and permit inspection and copyil@nonentand upon a showing that the examination is being con
of designated books, papers, documents, or tangible things Wrﬁﬁgtedin bad faith or in such manner as unreasonably to annoy
constituteor contain matters within the scope of the examinatiQinparrassor oppress the deponent or patfeg court in which the
permittedoy s.804.01 (2) but in that event the subpoena will b&ctionis pending may order thefier conducting the examina
subjectto sub.(2) and s804.01 (3) . tion to cease forthwith from taking the deposition, or may limit the
(b) 1. Any party may be compelled by notice under €. scopeand manner of thiaking of the deposition as provided in
to give a deposition at any place within 100 miles from the plageg04.01 (3) If the order made terminates the examination,
wherethat party resides, is employed or transacts business-in pgiall be resumed thereafter onlpon the order of the court in
son,or at such other convenient place afixed by an order of which the action is pending. Secti8f4.12 (1) (cpplies to the
court. A plaintiff may also be compelled by like notice to give @wardof expenses incurred in relation to the motion.
depositionat any place within the countyhere the action is COMm () gBMISSION TO DEPONENT:CHANGES;SIGNING. If requested

mencedor is pending. _ _ by the deponent or any partwhenthe testimony is fully tran

2. A plaintiff who is not a resident of this statety be com  scribedthe deposition shall be submitted to the deponent for
pelledby notice undesub.(2) to attend a deposition at the pkain examinationand shall be read to or by the deponent. Any changes
tiff's expense at any place within the county where the actioniSorm or substance which the deponent desires to make shall be
commencedr is pending, or at amflace within 100 miles from entered upon the deposition by théoef with a statement of the
the place wherehat plaintif resides, is employed or transact$easongjiven by the deponent fanaking them. The deposition
businessn person, or at such other convenient plade fed by  shallthen be signed by the deponent, unlespéntes by stipula
anorder of court. tion waive the signing or the witness is ill or cannot be foaind

3. Adefendant who is not a resident of this state may be corefusesto sign. If the deposition is not signed by the deponent
pelledby subpoena served within this staigive a deposition at within 30 days after its submissida the deponent, the fifer
any place within 100 miles from the plavenere that defendant shallsign it and state on the record the fact of the waiver or of the
is served. illnessor absence of the deponentlee fact of the refusal or fail

4. A nonparty deponent may mmpelled by subpoena ureto sign together with the reason, if agiven therefor; anthe
servedwithin this state to give a deposition at any place within 1@@positionmay then be used as fully as though signed unless on
miles from the place where the nonparty deponent resides,a motion to suppress under804.07 (3) (dthe court holds that
employed,transacts business in person or is served, or at sdlsareasons given for the refusal or failuresign require rejection
otherconvenient place as is fixed by an order of court. of the deposition in whole or in part.

5. In this subsection, the terms “defendant” and “pldintif ~ (7) CERTIFICATION AND SERVICEBY OFFICER;EXHIBITS; COPIES;
include officers, directors, and managiragents of corporate NOTICE OF SERVICE. (a) The person recording the testimony shall
defendantsand corporate plainfif, or other persons designatedertify on the deposition that the witness was duly sworn by the
undersub.(2) (e) as appropriate. A defendant who asserts acoyersonand that the deposition is a true record of the testimony
terclaimor a cross claim shall not be considered a pl&inithin ~ given by the deponent. The person shall then securelytiseal
the meaningof this subsection, but a 3rd—party plaintihder s. depositionin an envelope endorsed with the title of the action and

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2011/885.40
https://docs.legis.wisconsin.gov/document/statutes/2011/885.47
https://docs.legis.wisconsin.gov/document/statutes/2011/804.09
https://docs.legis.wisconsin.gov/document/statutes/2011/804.09
https://docs.legis.wisconsin.gov/document/statutes/2011/804.01(2)
https://docs.legis.wisconsin.gov/document/statutes/2011/804.05(2)
https://docs.legis.wisconsin.gov/document/statutes/2011/804.01(3)
https://docs.legis.wisconsin.gov/document/statutes/2011/804.05(2)
https://docs.legis.wisconsin.gov/document/statutes/2011/804.05(2)
https://docs.legis.wisconsin.gov/document/statutes/2011/804.05(2)(e)
https://docs.legis.wisconsin.gov/document/statutes/2011/803.05(1)
https://docs.legis.wisconsin.gov/document/statutes/2011/804.05(2)(e)
https://docs.legis.wisconsin.gov/document/statutes/2011/885.40
https://docs.legis.wisconsin.gov/document/statutes/2011/885.47
https://docs.legis.wisconsin.gov/document/statutes/2011/804.05(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/2011/804.01(3)
https://docs.legis.wisconsin.gov/document/statutes/2011/804.12(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2011/804.07(3)(d)

804.05 DEPOSITIONS AND DISCOVERY Updated 11-12Wis. Stats. Database 6

marked“Deposition of(here insert the name of the deponent)eekingto take the deposition is the state ageacyficer to
andshallpromptly serve it upon the attorney requesting the-depehosecustody the prisoner has been committed.
sition or send it by registered or certified mail to the attorney (p) A party desiring to take a deposition upon written questions
requestinghe depositiorand give notice of the service to all parshall'serve them upon evepther party with a notice stating the
tiesand the court. nameand address of the person who is to answer them, if known,
(b) 1. Documents and things produced for inspection duriagdif the name is not known, a general descriptioficaft to
the examination of the deponent shall, upon the request of a padgntify the person or the particular class or group to which the
be marked foidentificationand annexed to and returned with th@ersonbelongs, and the name or descriptive title and address of
deposition, and may be inspected and copied byarty except the officer before whonthe deposition is to be taken. A deposi
that: tion upon written questions may be taken gfublic or private
a. The person producirthe materials may substitute copiesorporationor a limited liability company or a partnership or asso
to be marked for identification, if the persorficafisto all parties ciationor governmentahgency in accordance with84.05 (2)
fair opportunity to verify the copies by comparisaith the origi  (e).
nals;and (c) Within 30 days after the notice and written questions are
b. If the person producing the materials requests their retuserved,a party may serve cross questions uglbother parties.
the officer shall mark them, give each pady opportunity to Within 10 days after being served with cross questions, a party
inspectand copy them, and return them to the person producimgy serve redirect questions upon all other partiesthiw10
them. daysafter being served with redirect questionpagty may serve

2. The original materials copied or returned under stibd. récrossquestions upoall other_parties. The court may for cause
may be used in the same manastif annexed to and returned withsShownenlage or shorten the time.
the deposition to the court, pending final disposition of the case. (2) OFFICERTO TAKE RESPONSE®ND PREPARERECORD. A COpY

(c) Upon payment of reasonable s therefqrthe oficer of the notice and copies of all questions served shaltbeered
shallfurnish a copy of the deposition to any party or to the depoy the party taking thdeposition to the &iter designated in the
nent. notice,who shall proceed promptlin the manner provided by s.

(8) PARTICIPATION BY TELEPHONE. Upon notice by any party 804.03 either personally or by someone acting under thecoks
unlessthe court otherwise orders for good cause shown, the defiiection,to take the testimony of theitness in response to the
nent,the reporteror any other person participating in a depositio§Uestions and to prepare, certind serve theepositionupon,
underthis section may dso by telephone. Any participant othe©r mail it by registered or certified mad, the party who requested
thanthe reporter electing to be present with any ofiaeticipant It: attaching thereto the copy of the notice and the questions
shall give reasonable notice thereof to the other participants. eceivedby the oficer.

History: Sup. Ct. Orde67 Wis. 2d 585, 665 (1975); Sup. Ct. Ordgf Ws. 2d (3) NorTiceorservice. When the deposition is served upon or

vii (1975);1975 c. 2181979 c. 10; 1983 a.189 Sup. Ct. Orderl30 Ws. 2d xi, xix i i
(1986); Sup. Ct. Orderl41Wis. 2d xiii (1987); Sup. Ct. Ordet58 Ws. 2d xvii mailedto the requesting part;he person who has recorded the

(1990):1991 a. 1891993 a. 12: 1997 a. 35133 254 2005 a. 252007a. 972009 testimonyshall promptly give notice thereof to all parties and the
a.180 court.

Judicial Council Committee’s Note, 19755ubs. (2) (c) and (4) (a) are amended History: Sup. Ct. Orde67 Wis. 2d 585, 671 (1975):975 c. 218Sup. Ct. Order
to recognize the \§consin Rules of Meotape Procedure and to make certalnahat&g,ngs_ 2d xxv (1990)1993 a. 12, 486 1997 a. 133

motion to the court is not required prior to taking a videotape deposition. [Re Ori €hudicial Council Note, 1990:Re amendment of (2)] Discovery depositions are

eff. Jan. 1, 1976] . Ao
Judicial Council Notes, 1986Sub. (3) (b) is amended to conform theitorial é?é%?gfeugguirefgg)ﬁ?e fled n court unless the coudrdors. See Supreme Court

scopeof deposition notices and subpoenas to the 100—mile provision of Rule 45 ; ; ; ;
FR.C.Pas amended in 1985. [Re Orde @ 1-86] . .Rlel/:lls_egdl]sub. (3) conforms practice under this section to s. 804.05 (DrdRe

ff
Sub.(7) (a) is amended to require thia¢ deposition be served upon the attorney
ratherthan filed in court. See s. 804.01 (6). [Re Order7efl-86]
Judicial Council Note, 1988:Sub. (4) (b) is amended to allow contact viiite  804.07 Use of depositions in court proceedings.
leoh -9 i P f . .
Sv?#]rttﬁg tceoﬁ';eg?gft?hgbégmt'_ts ruling on any objection, on request of anyamafty Q) _USE OF DEPOSITIONS. At the trlal or upon théearing of a _
Sub. (8) [created] allows any person to participate in a deposition by telephon@otion or an interlocutory proceeding, any part or all of a deposi

o gy 2 Party unless good cause to the contrary s sfisearder o tion, so far as admissible under the rulesvitlence applied as
an.l,

Judicial Council Note, 1990:Sub. (8) is amended to clarify that reasonabléhoqghthe witness were then present and testifying, may be used
advancenoticeto all participants is required if any participant to a deposition to begainstany party who was presentmpresented at the taking of

takenby telephone elects to be present with any other particifd®.requirement th deposition or who had reasonable notice thereof, in accord
is aimed primarily at the situation in which one party is in the physical presence OF !

the deponent, while others are not, by allowing others to be present if they chogdece€with any of the following provisions:
[Re Order ef. 1-1-91] (a) Any deposition may be used by any pddythe purpose

A highly placed state fifial who seeks a protectiv@der should not be compelled -4 : : ! .
to testify on deposition unless a clear showing is made that the deposition is nece%fagpntradlc“ng or 'mpeaChlng the testimony of deDonent asawit

to prevent prejudice or injustice. StateBeloit Concrete Stone Cb03 Ws. 2d 506  NESS.

309N.W.2d 28(Ct. App. 1981). i, .
While not subject to the rules of civil proceduties department of revensesub (b) The deposition of a party or of anyone who at the time of

poenaauthority does not permit it to take possession of subpoenaed records for ikg#ing the deposition was anf'mfer, director or managing agent
thanone business dayrhe department may however repeatedly subpoena recogs employee or a person designated unde&04.05 (2) (e)or

until its investigation is completedtate vKielisch,123 Ws. 2d 125365 N.W2d 804 06(1) to testify on behalf o public or private corporation
904 (Ct. App. 1985). O S . o '
(Cr. App ) limited liability company partnership or association or govern

. i i mentalagency which is a party may be used by an adverse party
804.06 Depositions upon written questions. (1) SErRv- o any purpose.

g\'fcg;’;?gg\sli’ggg '%Egﬁé?oﬁ‘g;;%g?ye:;iqfﬁ et %fet?ees;lrﬁg:wr;/’ (c) 1. Thedeposition of a witness other than a medical expert,
of anyperson, including a partigy deposition upon written ques yfvl:ﬁtheror tn;_)tg part,ymfa%b? b|'|59d_ by any party for any purpose
tions. The attendance of witnesses maycbenpelled by sub It the court inds gny 0 ; € following:

poenaas provided in $05.07 Theattendance of a party deponent & That the witness is dead.

or of an dficer, director or managing agent of a party may be eom  b. That the witness is atgreater distance than 30 miles from
pelledby noticeto the person to be deposed or his or her attornthye place of trial or hearing, or is out of the state, and will not return
meetingthe requirements of 804.05 (2) (a) The deposition of beforethe termination of the trial or hearing, unless it appears that
a person confined in prison may be taken only by leave of cothie absence of the witness was procured by the pérying the

on suchterms as the court prescribes, except when the perstaposition.
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c. That the witness is unable to attend or testify because dfndersubs. (2) and (3) (c) 1., a hearsdyection was not waived by the failure

; Snfirrni ; ; to object at deposition. StreleckiRiremans Ins. Co. of Newa&8 Ws. 2d 464276
age,illness, infirmity or |mpr|sonment. N N.W.20 794(1979).
d. That the party déring the deposition has been unable to Thedefendant evidentiary deposition of its doctor expert taken subsequent to the
procurethe attendance of the witness by subpoena. plaintiff’s discovery deposition of the doctor didt prevent the plainfifs use of the

X ) X N . discoverydeposition at trial. Martin.\Richards176 Ws. 2d 339500 N.W2d 691
e. Upon application and notice, that exceptional circumct. App. 1993).

stancesxist that make itlesirable, in the interest of justice and

with dueregard to the importance of presenting the testimony @64.08 Interrogatories to parties. (1) AVAILABILITY; PRO-
witnessewrally in open court, to allow the deposition to be usegdepyresroruse. (a) Except as provided in&04.015 any party

2. The deposition of a medical expert may be used by amay serve upon any other party written interrogatories to be
party for anypurpose, without regard to the limitations otherwisansweredy the party served, df the party served is a public or
imposedby this paragraph. private corporation or a limited liability company or a partnership

(d) If only part of a deposition isfefed in evidence by a party Or anassociation or a governmental agency or a stéewoin an
anadverse party may requitiee party to introduce any other par@ctionarising out of the dicer’s performance of employment, by
which ought in fairess to be considered with the ipidduced, anyofficer or agent, who shall furnish such informatanis avail
andany party may introduce any other parts. ableto the party Interrogatories maywithout leave of court, be

(e) Substitution of parties pursuant t@83.10does not déct  Servedupon the plaintifafter commencement of the action and
theright to use depositions previousiken: and when an actionUPon any other party with or after service of the summons and

in any court of the United States or of any state has been dismi€&@gPlaintupon that party

andanother action involving the same subject matter is afterward(b) Each interrogatory shall be answered separately and fully

broughtbetween the same parties or their representativascor in writing under oath, unless it is objected to, in which event the

cessorsn interest, all depositions lawfully taken in the formefeasonsfor objection shall be stated in lieu of an answ&he

actionmay be used in the latter as if originally taken therefor answersare to be signed by the person making them, and the
(2) OBJECTIONSTO ADMISSIBILITY. Subject to sub(3) (c) and objectionssigned by the attorney making them. The party upon

to 5.804.03(2), objection may be made at the trial or hearing t§hom the interrogatories have been served shall serve a copy of
receivingin evidence any deposition or part thereof for any reasB}f answers, and objections if amithin 30 daysafter the service
which would require the exclusion of the evidence if the witne<d the interrogatories, except that a defendant may serve answers
werethen present and testifying. or objectionswithin 45 days after service of the summons and

3) E complaintupon thadefendant. The court may allow a shorter or
(3) EFFECTOFERRORSAND IRREGULARITIESIN DEPOSITIONS. (&)  |ongertime. The party submitting the interrogatories may move

Asto notice. All errors and irregularities in the notice for taking,, 21, order under 804.12 (1with respect to any objection to or
a depositionare waived unless written objection is promp“)btherfailure to ansvxller'an interrogatory

servedupon the party giving the notice. (2) ScoPe:USEAT TRIAL. (&) Interrogatories may relate to any
(b) Asto disqualification of officer. Objection to taking & depo i atarswhich can be inquired into under&4.01 (2) and the

sition because of disqualification of thefioér before whom it is answersmay be used to the extent permitted by 664.to 911
to betaken is waived unless made before the taking of the deposi (b) Aninterrogatory otherwise proper is not necessarily ebjec

tion begins or as soon thereafterthe disqualification becomes . ; .
tionablemerelybecause an answer to the interrogatory involves

known or could be discovered with reasonable diligence. L - v
King of denositi biecii h an opinion or contention that relates to fact or the application of
(c) Astotaking of deposition. 1. Objections to the competencyjay g fact, but the court may ordiat such an interrogatory need

of a witness or tthe competencyelevancyor materiality of t8s ot he answeredntil after designated discovery has been-com
timony are not waived by failure to make them before or dur'r}ﬂetedor until a pretrial conference or other later time.

thetaking of the deposition, unless the ground of the objection’is

onewhich might havebeen obviated or removed if presented at, (3) OPTIONTO P%ODSCEBUS.'NEZSEECORDS.' If the ar:jsy_ver toan i
thattime. interrogatory may be determined by examining, auditing, cempi

. . . o ing, abstracting, or summarizing party's business records,

2. Errors and irregularities occurring at the @ehmination incjyding electronically stored information, and if the burden of
in the manner of taking the depositiontfie form of the questions gerjyingor ascertaining the answer will be substantially the same
or answers, in the oath offiafation, or in the conduct of parties, 1o, gjther partythe respondingarty may answer by: (a) speeify
anderrors of any kind which might be obviated, removed, or Curggh the records that must be reviewed, irfisight detail to enable
if promptly presentedare waived unless seasonable objectiafe interrogating party to locate and identify them as readily as the
theretois made at the taking of the deposition. respondingparty could;and (b) giving the interrogating party a

3. Objections to the form of written questions submittegbasonablepportunity to examine and audit the records and to
unders.804.06are waived unless serviedwriting upon the party makecopies, compilations, abstracts, or summaries.
propounding them within the time allowed for serving the History: Sup. Ct. Order67 Ws. 2d585, 676 (19751975 c. 2181993 a. 12;
succeedingross or other questions and within 5 days after servit®97 a. 133Sup. Ct. Order Nd9-01 2010 W1 67, filed 7-6-10, £f1-1-11.

; ; Judicial Council Note, 2010: The meaning of the term “electronically stored
of the last questions authorized. information” is described in the Judicial Council Note followingsVstat.§ 804.09.

(d) Asto completion and return of deposition. Errors and irreg  Section804.08 (3) is taken fromR.C.P 33(d). Portions of the Committee Note

ularitiesin the manner in which the testimony is transcribeith@r of the federal Advisory Committee on Civil Rules are pertinent to the scope and pur
eof s. 804.08 (3): Special fifulties may arise irusing electronically stored

. . i 0S
depositionis prepared, signed, certified, sealed, endorsedx‘traPﬁ%rmation,either due to its form or because it is dependent on a particular computer
mitted, filed, or otherwise dealt with by thefimer underss. systemRule 33(d) allows a responding party to substitute access to documents or
i i ctronicallystored information foan answer only if the burden of deriving the
804.05and804.06are waived u.nless a m.O“O” to suppress tIi%swerwill be substantially the same for either paRyle 33(d) states that a party
depositionor some part thereof is made with reasonphdenpt  electingto respond to an interrogatory by providing electronically stored information
nessafter such defect is, or with due di|igence might have beeyustensure that the interrogating party can locate and identify it “as readily as can
ascertained the party served,” and that the responding party must give the interrogating party a
’ ' “reasonableopportunity to examine, audit, or inspect” thiormation. Depending
History: Sup. Ct. Ordet67 Ws. 2d 585, 673 (1975),975 c. 218Sup. Ct. Order  onthe circumstances, satisfying these provisions with regard to electrostcadyl
73 Wis. 2d xxxi (1976);1983 a. 192Sup. Ct. Orderl30 Ws. 2d xxix (1986)1993  informationmay require the responding party to provide some combination of-techni
a. 112, 1995 a. 225 ] ) cal support, information on application softwaoe other assistance. The key gues
Judicial Council Committee’s Note, 1976:Section 804.07 (2}s taken from  tion is whether such support enables the interrogating party to derive or ascertain the
F.R.C.P32 (b). The reference in sub. (2) to “sub. (3) (d)" is changed to read “semswer from the electronically stored information as readily as the responding party
(3) (c)” to correspond with subdivision (d) (3) irRFC.P 32 (b). [Re Ordeeffective A party that wishes to invoke Rule 33(d) by specifying electronically stored informa
Jan.1, 1977] tion may be required to provide direct access to its electronic information system, but
Judicial Council Note, 1986:Sub. (1) (e) is amendedrflect the fact that depesi only if that is necessary tofafd the requesting party an adequate opportunity to
tionsneed not be filed except upon order of the court. See s. 804.05 (7) @)jdiRe deriveor ascertain the answer to the interrogatdmthat situation, the responding
eff. 7-1-86] party’sneed to protect sensitive interestonfidentiality or privacy may mean that
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it must derive or ascertain and provide the answer itself rather than invoke Rule 33tdndson equal footing with discovery of paper documents. cHamge clarifies that

[Re Order efective Jan. 1, 2] Rule 34 applies to information that is fixed in a tangible form and to information that
Whenthe cost of discovery was several times greater thariaime for damages, is stored in a medium from which it can be retrieved and examined. A Rule 34 request

a protective order against discovery was appropriaticevit & Vincent, Inc.v.  for production of “documents” should be understood to encomgadshe response

Spacek102 Wis. 2d 266306 N.W2d 85(Ct. App. 1981). shouldinclude, electronically stored information unless discovery in the action has
The efective use of written interrogatories. Schoone and MB@MLR 29. clearly distinguished between electronically stored information and “documents.”
What You Need to Know: NevElectronicDiscovery Rules. Sankovitz, Grenig __Discoverable information often exists in both paper and electronic form, and the

& GleisnerWis. Law July 2010. sameor similar information might exist in both. The itefissed in Rule 34(a) show

differentways in which information may be recorded or stored. Images, for example,
. . mightbe hard—copy documents or electronically stored information. The wide vari
804.09 Production of documents and things and entry ety of computer systems currently in use, and the rapidity of technological change,

H H counselagainst a limiting or precise definition of electronically stored information.
upon land for Inspection and other purposes. (1) SCOPE. Rule 34(a)(1) is expansive and includes any tyfdieformation that is stored elec

A party may serven any other party a request within the scopgnically. A common example often sought in discovery is electronic communica
of 5.804.01 (2) a) to produce and permit the requesting party &ens,such as e-mail. The rule covers — either as documentsetecisonically

; i : : storedinformation — information “stored in any medium,” to encompass future
its representative to inspect, copgst or sample thillowing developmentin computer technologyRule 34(a)(1) is intended to be broad enough

itemsin the responding partypossession, custqdy control: 1. to cover all current types of computer-based information, flxible enough to

any deSignatedjocumems or eleCtronica“y stored information?nc%rfg?ssfégge;/mir;g?ﬁ Slr:edrsg\ggeggcr}tr%nically stored information” should be
including writings, drawings, graphs, charts, photographs, soug,gﬁersmodo invoke this expansive approach.

recordingsjmages, and other data or datanpilations stored in  Rule 34(b) provides that a party must produce documents as they aire thept

any other medium from which information can be obtaipigder usualcourse of business or musganize andabel them to correspond with the cate
oriesin the discovery requestThe production of electronically stored information

directly or, if necessaryaftertranslation by the feSponding p?‘rtyghouldbe subject to comparable requirements to protect against delibeirae-or
into a reasonably usable formoy 2. any designated tangiblevertentproduction in ways that raise unnecessary obstacles for the reqyesting

things;or b) to permit entry onto designated land or propessy :?éjleSA(b) is amended to ensure similar protection for electronically stored irforma

. ! jon.
sessedr controlled by the respondipguty so that the requesting " The amendment to Rule 34(b) permits the requesting party to designate the form
party may inspect, measure, suryejnotograph, test, or sampleorforms in which it wants electronically stored information produced. The form of

i i 1 i productionis more important to the exchange of electronically stored information
the property or any deSIQnated ObjeCt or operation on it. than of hard-copy materials, although a party might specify hard copy as the

(2) ProcEDURE. (a) Except aprovided in s804.015 the requestedorm. Specification of the desired form or forms may facilitate the orderly

i intifefficient, and cost-ééctive discovery otlectronicallystored information. The rule
requesimay without leave of court, be served upon the pldmtlfecognizeshat diferentforms of production may be appropriate fofeliént types

aftercommencement of the action amgon any other party with of electronically stored information. Using current technaifmyexample, a party
or after service of the summons and complamt upon that, pﬂdy mightbe called upon to produce word processing documents, e-mail messages, elec

H H ; H ; tronic spreadsheets, €ifrent image or sound files, and material from databases.
shalldescribe with reasonable partlcularlty edtem or category equiringthat such diverse types of electronically stored information all be produced

of items to be inspected. The request shall specify a reason same form could prove impossible, and even if possible could increase the cost
time, place, and manner of making tinspection and performing e;]ndburden_s of producing angfusi&% thefinformaftiﬁhedrule; the;refgirfe provides %hat
the related acts. The request may specify the form or formsgﬁéﬁg‘,’]&s&{“}%rﬂ?gg o, ent forms of production for dérent type
which electronically stored information is to be produced. Therule does not require that the requesting party choose a form or forms of pro
i ction. The requesting party may not havpreference. In some cases, the request
(b) 1. The party L.Jpc.)Whom the requestis Se.rved shall Servﬁj party may not know what form the producing party tsesaintain its electroni

awritten response within 30 days after the service of the requeﬁy stored information.
exceptthat a defendant maerve a response within 45 days after The responding party also is involved in determining the form of production. In

; f written response to the production request that Rule 34 requires, the responding
serviceof the summons and comple_unt upon that defendant. ‘lﬁaélymust state the form it intends to use for producing electronically stored informa
courtmay allow a shorter or longer time. The response shall statg,if the requesting party does not specify a form or if the responding party objects

with respect to each item or categdhat inspection and relatedto a form that the requesting party specifies. Stating the intended form before the pro
tionoccurs may permit the parties to identify and seek to resolve dismmitee

s - ) d
act_|V|t|es will _be pe_rmltted as requested, un_Ies_s the requeSttt‘Tgexpense and work of the production occurs. A platyresponds to a discovery
objected to, in which event the reasons dbiection shall be requesby simply producinglectronically stored information in a form of its choice,

stated. If objection is made to part of an item or categtheg part withoutidentifying that form in advance of the production in the respretpaired

. L7 y Rule 34(b) runs a risk that the requespiagty can show that the produced form
shall be specified. The response may state an objection t‘% r%t reasonablysable and that it is entitled to production of some or all of the infor

requestedorm for producingelectronically stored information. mation in an additional form. Additional time might be required to permit a respond

i i i {ng party to assess the appropriate form or forms of production.
If the respondlng par@bjems toa requeSted form, or if no forni Theoption to produce in a reasonably usable form does not mean that a responding

WaSSpeCiﬁed in the request, the party shall state the form or forpagiyis free to convert electronically stored information from the form in which it is
it intends to use. ordinarily maintained to a dérent form that makes it more fiiult or burdensome

. . for the requesting party to use the informatioficigitly in the litigation. If the
2. Unless otherwise stipulated or ordered by the cthee  respondingparty ordinarily maintains the information it is producing in a way that

procedurespply to producing documents or electronicatiyred makesit searchable by electronic means, the information should not be produced in
information: aform that removes or significantly degrades this feature. [Re Offdetieé Jan.

a. A party shall produce documents as theylaat in the L\%V%lei]tYou Need to Know: New Electronic Discovery Rules. Sankovitz, Grenig
usualcourse obusiness or shall ganize and label them to corre & GleisnerWis. Law July 2010.
spondto the categories in the request;

b. If a request does not specify a form for producing eleetroi04.10 Physical and mental examination of parties;
cally stored information, a party shall produce it in a form or formigspection of medical documents. (1) When the mental or
in which it is ordinarilymaintained or in a reasonably usable forrRhysicalcondition, including the blood group or the ability to-pur
or forms; and suea vocation, of a party is in issue, the court in which the action

c. A party need not produce the same electronictiyed IS Pending may ordethe party to submit to a physical, mental or
informationin more than one form. vocationalexamination. The order may be made on motion for

(c) The party submittinghe request may move for an ordeﬁause shown angpon notice to all parties and shall specify the

: ot ; me, place, manneconditions and scope of the examinatoal
unders.804.12 (1)with respect to any objection ¢w other failure o
to respond to the request any part thereof, or any failure to perthe PErson or persons by whom it is to be made.
mit inspection as requested. ~ (2) In any action brought to recovelamages for personal
3) PERSONSNOT PARTIES. This rule does not preclude an iIqdelnjurleg,the court shall also order the claimant, upon such terms

per(1d)entaction against a person not a party for Sroduction of-dodipare lust, to give to the other party or any physician named in the
mentsand things and permission to enter upon land rder, within a specified time, consent and the right to inspect any

History: Sup. Ct, Ordei67 Ws. 2d 585, 678 (1975975 c. 2181997 a. 133 <2y photograph taken in the course of the diagnosis or treat
Sup. Ct. Order NoD9-01 2010 WI 67, filed 7-6-10, Bfl-1-11. mentof the claimant. Theourt shall also order the claimant to

Judicial Council Note, 2010: Sections 804.09 (1) and (2) are modeled.Bad=P.  give consent and the right to inspect and copy any hospital; medi

34(a)and (b). Portions of the Committee Nofethe federal Advisory Committee it ;
on Civil Rules are pertinent to the scope and purpose of s. 804.09 (1) and (2): F&ﬁlzor other records and reports that are within the scope of discov

34(a) is amended teonfirm that discovery of electronically stored information€ry under s804.01 (2)
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(3) (@) No evidence obtained by an adverse party by a couis-true and qualify or deny the remaindémn answering party may
orderedexamination under sulfl) or inspection under suf2) notgive lack of information or knowledge as a reason for failure
shallbe admitted upon the trial by reference or otherwise unlessadmit or deny unless thparty states that he or she had made rea
true copies of all reportprepared pursuant to such examinatiosonablenquiry and that the information known or readilytain
or inspection and received by such adverse party have been delbleby the party is institient to enable thparty to admit or deny
eredto the other party or attorney not latkan 10 days after the A party who considers that a matter of which an admidsien
reportsare received by the adverse paiyre party claiming dam beenrequested presents a genuine issue for trial may nttabn
agesshall deliver to the adverse partg return for copies of groundalone, object to the request; the party nsapject to s.
reportshased on court-ordered examination or inspection, a ti®@@4.12(3) deny the matter or set forth reasons why the party can
copy of all reports of each person who has examined or treated tio¢ admit or deny it.
claimant with respect to the injuries for which damages are (c) The party who has requested the admissions may move to
claimed. determinethe suficiency of the answers or objections. Unless the

(b) This subsection applies to examinations made by agreeurtdetermines thain objection is justified, it shall order that an
ment of the parties, unless the agreement expressiyides answerbe served. If the court determines that an answenues
otherwise. This subsection does not preclude discoveryrepart comply with this section, it may order either that the matter is
of an examining physician or the taking of a deposition of the ptadmittedor that an amended answer be served. The courirmay
sicianin accordance with any other statute. lieu of these orders, determine that final disposition of the request

(4) Upon receipt of written authorization and consent signd® made at a pretrial conferenoeat a designated time prior to
by a person who has been the subject of medical care or treatnféial; Section804.12 (1) (c)applies to the award of expenses
or in case of theleath of such person, signed by the personal-reptigcurredin relation to the motion.
sentativeor by the beneficiary of an insurance policy on the per (2) EFFeECTOFADMISSION. Any matter admitted under trsse
son’slife, the physician or other person having custodwrmf tion is conclusively established unless the court on motion permits
medical or hospital records or reports concerning such care withdrawalor amendment of the admission. The court may per
treatment,shall forthwith permit the person designated in suahit withdrawal or amendment when the presentation of the merits
authorizationto inspect and copy suchcords and reports. Any of the action will be subserved thereby and the party who obtained
personhaving custodwf such records and reports who unreasoithe admission fails to satisfy the court that withdrawal or amend
ably refuses to comply with such authorization shall be liable toentwill prejudice the party in maintaining the action or defense
the party seeking the records or reports for the reasonable and medhe merits. Any admission made by a party under this section
essarycosts of enforcing the parsytight to discover is for the purpose dhe pending action only and is not an admis

History: Sup. Ct. Order67 Wis. 2d 585, 680 (1975),975 c. 2181993 a. 424  sion for any other purpose nor may it be used against the party in
1995 a. 345 any other proceeding.

Although a personal injury claimastcounsel attended a stipulaiadependent f . ’

medicalexamination withoutourt order or the defendanknowledge, the trial court H'Sltgé%' Slljg : gt' Orcdtetg7dWsNg155_%5, Egi %97%975.(:'13%219;;?' 4417\%

did notabuse its discretion in refusing to limit cross—examination of the physici a >3 a. 2Sup. ~t. Qrder 4 s. 20, X_X'( )1_ ra

sincethe presence of counsel was not prejudicial and the court order could have bedi€trial court erred in ruling that requests for admissions were limited to matters
obtainedunderWhanger guidelines. Karl vEmployers Insurance of Msau;7g8  not denied in the pleadings. SchmidQisen,111 Wis. 2d 228330 N.W2d 547

Wis. 2d 284 254 N.W2d 255(1977). (1983). )

Thetrial court may order a claimant to consent to the release and inspection geummanjudgmentcan be based upon a pastfailure to respond to a request for
healthcare records and reports of treatment receivied to the claimed injury if the admissionseven if an admission would be dispositive of the entire case. Bamloof T
requesteshowsthat the records may reasonably lead to discovery of admissible &gfVersv. Zimmer 112 Ws. 2d 624334 N.W2d 230(1983). )
denceand the claimant has apportunity to assert physician—patient privilege. A negligence clains total value was not a proper subject of a request for admis
Ambrosev. General Cas. Cd56 Ws. 2d 306456 N.W2d 642(Ct. App. 1990). sion. Kettner v Milwaukee Mutual Insurance Cd46 Ws. 2d 636431 N.w2d 737

Medicalrecords discovery in istonsin personahjury litigation. 1974 WLR 524. (Ct. App. 1988). o o -

Avoiding E-Discovery Taps. Kehoe & RummelhfWis. Law June 201. A court may permit withdrawal of admissions if both statutory conditions under

sub.(2) are met, but it is not required to do so. A court may consider asgsgigry

of discovery abuse when deciding whether to permit withdrawal or amendment of
804.11 Requests for admission. (1) REQUESTFORADMIS-  admissionswhen determining prejudice under s(&).and when otherwise exercis

i i ing the courts authority to control the orderly and prompt processing of a case.
SION. (a) EXCGp'[ as prowded in&4.015a p"?‘"y. may serve upon Mucekv. Nationwide Communications, In2002 WIApp 6Q 252 Ws. 2d 426643
any other party a written requefgtr the admission, for purposesn.w.2d 98 00-3039
of the pending action onlyf the truth of any matters within the dTh_e preJudlcledcl;Jntemplaé%:’itEy S'EL;[? (23 is not Slmgly,thc?t a party Otb!a!nlntghthe

; admissionsvould be worse éfwithout the admissions. Prejudice in maintaining the

scopeof 5'8(.)4.'01 (2)set forth in the reql?leSt. that relatestate action or defense on the merits relates to tHieulify a party may face in proving its
mentsor opinions offact or of the application of law to fact, casee.qg., caused by the unavailability of key witnesses, because of the seéden

including the genuineness @y documents described in theo obtain evidence with respect to the questions previously answered dujntiee
; B ions. The fact that a trial must be adjourned, or that the time for discovery must be
request. Coples of documents shall be served with the requéﬁfgrgeddoes not necessarily mean that the non-moving party witlirsarfejudice

unlessthey have been or are otherwise furnishedhade avail in maintaining the action atefenseon the merits. A party will not be prejudiced in
ablefor inspection and copyingThe request mayvithout leave maintaininga defense on the meritdlifey are placed in the same position they would

: haveb had the ad t b takenly made. LucRetiner2009
of court, beservedupon the plaintffafter commencement of the ) 68 318 We. 2d 433760 N.W2d 504 07-0308 o oo

actionand upon any other panith or after service of the sum It is the burden of the party obtaining thémissions to demonstrate that with
monsand complaint upon that party drawalor amendment of the admissions will prejudice that party in maintaining their
. L. . defenseon themerits. Under sub. (2), excusable neglect is not a prerequisite for with
(b) Each matter of which an admission is requested bhall drawalor amendmenaf an admission. A court must consider tHeatfupon the liti

separatelset forth. The matter is admitted unless, withiiags gationand prejudiceo the resisting partyather than focusing on the moving paty’
after service of the request, or withich shorter or longer time S5 wac aoa o gaog oo LucketBodner2009 Wi 63318 Ws. 2d 423
as the court may allgvthe party to whom the request is directed RequestsFor Admissions in \igconsin Civil Procedure: Civil Litigatios’
servesupon the party requesting the admissaonritten answer Double-Edgedword. Kinsler 78 MLR 625.

or objection addressed to the matggnedby the party or atter ) ) )

ney,but, unless the court shortens the timéefendant shall not 804.12 Failure to make discovery; sanctions.
berequired to serve answers or objections before the expiaitioffl) MOTION FOR ORDER COMPELLING DISCOVERY. A party, upon
45 days after service of the summons aodnplaint upon the reasonabl@otice to other parties and_all persoriscedthereby
defendant. If objectionis made, the reasons therefor shall b&ayapply for an order compelling discovery as follows:
stated. The answer shall specifically deny the matter or set forth (a) Motion. If a deponent fails to answer a question-pro
in detail the reasons whye answering party cannot truthfullypoundedor submitted under 804.050r 804.06 or a corporation
admitor deny the matterA denial shall fairlymeet the substance or other entity fails to make a designation und&02..05 (2)e)

of the requested admission, and when good faith requirea thar 804.06 (1) or a party failso answer an interrogatory submitted
party qualify an answer adeny only a part of the matter of whichunders.804.08 or if a partyin response to a request for inspection
anadmission is requested, the party shall specify so mucta®f isubmittedunder s804.09 fails torespond that inspection will be
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permitted as requested or fails to permit inspection as requestedyelieve that he or she migptevail on the matteor (d) there
the discovering party may move for an order compelling amas other good reason for the failure to admit.

answer,or a designation, or an order compelling inspection in (4) FAILURE OF PARTY TO ATTEND AT OWN DEPOSITIONOR SERVE
accordancewith the request. When taking a deposition on orahswers To INTERROGATORIES OR RESPOND TO REQUEST FOR
examination,the proponent othe question may complete oryspecTion OR SUPPLEMENTRESPONSES. If a party or an dicer,
adjournthe examination before he or she applies for an oifler girector,or managing agent of a party gperson designated under
the court denies the motion in whole or in part, it may make sughgo4.05 (2) (epr804.06 (1)to testify on behalf of a party fails
prot_ectlveorder as it would have been empowered to make ONa to appear before thefiobr who is to take the part/deposi
motionmade pursuant to 804.01 (3) tion, after being served witla proper notice, or (b) to serve
(b) Evasive or incomplete answer. For purposes of this subsec answersor objections to interrogatories submitted under s.
tion an evasive or incomplete answer is to be treated as a failg0a.08§ after proper service of the interrogatories, or (Qeve
to answer awritten response to a request for inspection submitted under s.
(c) Award of expenses of motion. 1. If the motion is granted, 804.09 after proper service of the request, or (d) seasonably to
the courtshall, after opportunity for hearing, require the party @upplemenbr amend a response when obligated to do so under s.
deponentvhose conduchecessitated the motion or the party 0804.01(5), the court in which the action is pending on motion may
attorneyadvising such conduct or batfithem to pay to the mev makesuch orders in regard to the failure as are just, and among
ing party the reasonable expenses incurred in obtainingrdlee  others,it may take any actioauthorized under suf?) (a) 1, 2.
including attorney fees, unless the court finds that the oppositiand3. In lieu of any order or in addition thereto, the court shall
to the motion was substantially justified thrat other circum requirethe party failing to act or the attorney advising the party or
stancesnake an award of expenses unjust. both to pay the reasonable expensesjuding attorney fees,

2. If the motion is denied, the court shall, after opportunity féiausedy the failure, unless the coditds that the failure was
hearing, require the moving party or the attorney advising substantiallyjustified or that other circumstances make an award
motion or both of them to pay to the party or deponent wHe expenses unjust. The failure to act desc_rlbed in this subs_ectlon
opposecthe motion the reasonable experisesrred in opposing May not be excused on the ground that digeovery sought is
the motion, including attorney fees, unless the court finds that tAgjectionableunless the party failing to act has applied for a pro
makingof the motion was substantially justified or that other citectiveorder as provided by 804.01 (3)
cumstancesnake an award of expenses unjust. (4m) FAILURE TO PROVIDEELECTRONICALLY STOREDINFORMA-

3. If the motion is granted in part and denied in part, the codifoN. Absent exceptional circumstances, a court may not impose
may apportion the reasonable expenses incurreelation to the sanctionsunder these rules on a party for failing to provide-elec
motion among the parties and persons in a just manner tronically stored information lost asrasult of the routine, good-

(2) FAILURE TOCOMPLY WITH ORDER. (3) Ifa party or an diter, faith operation of an electronic im‘ormation system.
director or managing agent of a party or a person designated undef5) TELEPHONEHEARINGS. Motions under this section may be
$.804.05 (2) (epr804.06 (1)to testify on behalf of a party fails heardas prescribed in 807.13
to obey an order to provide or permit discoyémgluding an order _ History: Sup. Ct. Orde67 Ws. 2d585, 684 (1975)1975 c. 94.3; 1975 c. 200
madeunder sub(1) or s.804.1Q the court in which the action is 33,‘30?”2%1%‘\,8{3?%5‘@‘@'5@%‘{3}'g%?i‘f}f_g% a 424490, Sup. Ct. Order No.

pendingmay make such orders in regard to the faiig@re just,  cCross-reference: See also $85.11 (5)regarding failure tappear at deposition.
andamong others the following: Judicial Council Note, 1988: Sub. (5) [created] allows discovemyotions to be
. . heardby telephone conference. [Re Orddeefive Jan. 1, 1988]
1. An order that the matters regarding which the order waSygicial Council Note, 2010: Section 804.12 (4ni} taken from IR.C.P37(e).
madeor any other designated facts shall be takedre established Portionsof the Committee Note of the federal Advisory Committee on Civil Rules

for the purposes of the action in accordawith the claim of the arepertinent to the scope and purpose of s. 804.12 (4m): The “routine operation” of
computersystems includes thadteration and overwriting of information, often with

party obtaining the order; outthe operatds specific direction or awareness, a feature with no direct counterpart
2. An order refusing to allow the disobedient party to suppqmgfr;da—t%)nps);géﬁgnents. Such features are essential to the operaiectahic

or oppose designated claims or defenses, or prohibiting the dis‘I'herule applies to information lost due to ttaitine operation of an information
obedientparty from introducing designated matters in eV|dence¥stemcfm|y if the operation was ir|1 good faith. Good faith in dtr;; routine o;(njeration
L : : of an information system may involve a pastyitervention to modify or suspend-cer
3. An Order,smk'ng ,OUt F"ead'ngs or pmreoﬂ QI’ S,tay,mg tain features of the routine operation to prevent the loss of information, if that infor
further proceedings until the order is obeyed, or dismissing thetionis subject to a preservation obligation. A preservation obligationamss
action or proceeding or any part thereof, or rendering a Judgmélﬁﬂ’l many sources, includim:;_)mmon lawstatutes, regu!ations, or a court order. in
. . P . hecase. The good faith requirement . . . meanstpatty is not permitted to exploit
by default against the disobedient party; the routine operation of an information system to thwart discovery obligations by
4. Inlieu of any of the foregoing orders or in addition theret@igwice FEREraIEE 1o Conhe 1 0o 0 em oY SPaety to proserve imformaton
anorder treating as a contempt ,Of court the, failure to Obey ausef pending or reaé;onably anticipated litigation, intervention in the routine
orders except an order to submit to a physical, mental or voegerationof an information system ne aspect of what is often called a “litigation
tional examination. hold.” Among the factors that bear on a partyood faith in the routine operation
. . . .. of an information system are the stepsphgy took to comply with a court order in
(b) Inlieu of any _Of the foregomg _ordersmraddltlon thereto, thecase or party agreement requiring preservaticspetific electronically stored
the court shall require the party fallmg to Obey the order or thfé‘cl)'zggtrlgtréction provided by this rule applies only to sanctions “under these rules.”
_attorn_eyadwsmgthe party or both to pay the_ reasonable EXPENSEoes not déct other sources of authority to impose sanctions or rules of profeé
including attorney fees, caused by the failure, unless the cosithalresponsibility
finds that the failure was substantially justified or that other ci¥n ;’k*?fgftl#g Iiler%fslcé? ;gfug?rggigof?e%fugg{r;t&%g%m“ﬂ?;:‘:gﬂ% glfse(\:/gcér?/ ffogggﬁglm
cumstancesnake an award of expenses unjust. unableto provide relevant responsive information. For example, a court could order
(3) EXPENSESONFAILURE TOADMIT. [f a party failsto admit the theresponding party to produce additional witness for deposition, respond to addi
f ional interrogatories, or make similar attempts to provide substituteseonatives
genu'neneSQf any documer}t or the truth of fany matter ag some or all of the lost information. [Re Ordefeefive Jan. 1, 2]
r?queStedmder s804.11 and if th.e party requesting the admis i imposed solely fofailure to obey a court ordeithout evidence of bad faith
sionsthereafter proves the genuineness of the document or ¢he merit, sanctions imposed under sub. (2) (a) deny due process. Dulbioeth v
truth of the matterthe requesting party may apply to the court fophoreBank, 75 Wis. 2d 597249 N.w2d 797(1977).

[ : A defendans failure to produce subpoenaed documents did not relieve the plain
anorder requiring the other party my the requestlng party the iff of the obligation to make a prima facie case. Paulsen Luimber. Anderson,

reasonablexpenses incurred in the making of that proof, inclu@1 wis. 2d 692283 N.w2d 580(1979).
ing reasonable attorney fees. Toeurt shall make the order Althoughthe plaintif failed in the duty to disclose its expsritlentity thedefend
it fi iacti antfailed to show hardship that would justify excluding the expéestimony Jen
;Jnlests:t Qnds thgt (t?]) th%re_qu_est Waeldhcibjectlor}able pugstjantt zakev. City of Brookfield, 108 Ws. 2d 537322 N.W2d 516(CL App. 1982).
0 sub. (1), or (b) the admission sought was of no substantia The court exercised proper discretion in dismissing a claim when the claimants

importancepr (c) the party failing to admiitad reasonable groundtailedto provide responsive answers to interrogatories, engaged in dilatory conduct,
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andthere was no justification for their failure to appear and produce documents adiVhena sanction causes the ultimdismissal of an action, the sanctioned party’
depositions.Englewood Apartments PartnershifBrant & Co119 Wis. 2d 34349  actionmust be egregious and without clear and justifiable excuse. Egregiousness is
N.W.2d 716 (Ct. App. 1984). not synonymous with bad faith. A party can be guiltggfegiousness without acting
Althoughthe trial court had no power under sub. (2) (a) 4. to compel an HIV test,bad faith or having its counsel act in bad faith. Sentry Insurafavis,2001 WI
it did have that power in equitysyring v Tucker 174 Wis. 2d 787498 N.W2d 370  App 203 247 Ws. 2d 501634 N.W2d 553 00-2427
(1993). Sub. (4) did not provide authorifgr prohibiting the moving parfywho had not
The personnel commission may not award costs and attorney fees for discovfailed to cooperate with discovefyom submitting an diflavit of another party to
motionsfiled against the state under the Fair Employment Andportation Dept.  theaction in favor of a motion for summary judgment when the party givingfine af

v. Personnel Commissioti76 Ws. 2d 731500 N.W2d 664(1993). davit had failed to appear for a depositionab@grd party in the action. Daughtry v
Theapplication of sub. (3) is discussed. Michael &.Bolsrud 178 Ws. 2d 137  MPC Systems, In2004 WI App 70272 Ws. 2d 260679 N.W2d 806 02-2424
502N.W.2d 918(Ct. App. 1993). It is an erroneous exercise of discretion for a circuit court to enter a sanction of dis

Thetrial court erred in not considering other less severe sanctions before dismisissalwith prejudice, imputing the attornsytonducto the client, if the client is
ing an action for failure to comply with a demand for discovery when no bad faith walameless.Industrial Roofing Services, Inc. Marquardt2007 WI 19299 Ws. 2d
found. Hudson Diesel, Inc..\Kenall, 194 Ws. 2d 531535 N.W2d 65(Ct. App. 81, 726 N.W2d 898 05-0189
1995). Thereis no requirement that conduct must be persistent in order to be egregious.
A circuit court may impose both non-compensatory and compensatory monetafiyena defendant in a medical malpractice case destroyed all of his nredmals
sanctiondor the same conduct. Hurhloller, 206 Ws. 2d 335557 N.W2d 429(Ct.  in a single act, the magnitude of the loss under the circumstemsesificient to

App. 1996),95-2966 o o - constituteegregious conduct. MorrisonRankin,2007 WI App 186305 Ws. 2d

A substantiated assertion of privilege is substantial justification for failing te comq 738 N.W2d 588 06-0980
ply with an order to provide or permit discoveurnett vAlt, 224 Ws. 2d 72589 It lies within the circuit cours discretiorto determine the appropriate procedure
N.W.2d 21 (1999),96-3356 for deciding factual issues in default judgment cases and that the defaulting party

Counsel'segregious acts may be imputed to the client. SmiBolde,224 Ws. o -ot0repac o i : ; P ; ; ;
= ght of trial by juryThe circuit court did notiolate the defendarst
2d 518 592 N.W2d 287(Ct. App. 1998)97-3404 right of trial by jury under Art. 1, s. 5 when it denied the defendamttion for a jury

If the constitution or statutes require proof befbeecircuit court can enter a par . : h : Pl : P
. ; h h ial on the issue of damage$he defendant waived its right of trial by jury in the
ticular judgment or ordetthe court cannot enter the judgment or order without th anner set forth in ss. 804.12 and 806.02 by violating the circuit saistovery

appropriateshowing. The circuit court may determine that a p@egtion or inaction ) ] . "
providesadequate cause for sanctions against that, fmrtyhat does not allothe orderand byincurring a judgment by default. Rad0NMA Securities, Inc2008 WI

courtto dispense with any constitutional or statutory burden of proof that must be 4 310 Wis. 2d 623752 N.w2d 22006-0813 .

isfied prior to entering a judgment or ordeEvelyn C.R. vTykila S.2001 WI 110, An order refusing to allow a disobedient party to support or oppose designated
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The trial court abused its discretion by ordering the defendant in a civitcsuit egregiousnesszarnstorfv. Neenah Creek Customutking, 2010 W1 App 147330

foregoits rights to insurance coverage for punitive damages when the issue of righfis. 2d 174792 N.w2d 594 09-1321

to insurance coverage was not before the court. Cityest Wlis v WEPCO.2001 What You Need to Know: NeVElectronicDiscovery Rules. Sankovitz, Grenig

WI App 226 248 Wis. 2d 10635 N.W2d 873 99-2944 & GleisnerWis. Law July 2010.
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