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CHAPTER 803
CIVIL PROCEDURE — PARTIES

803.01 Partiesplaintiff and defendant; capacity 803.06 Misjoinder and nonjoinder of parties.
803.02 Joinder of claims and remedies. 803.07 Interpleader.

803.03 Joinder of persons needed for just and complete adjudication. 803.08 Class actions.

803.04 Permissive joinder of parties. 803.09 Intervention.

803.045 Actions to satisfy spousal obligations. 803.10 Substitution of parties.

803.05 Third-party practice.

NOTE: Chapter 803 was ceated by Sup. Ct. Order67 Wis. 2d 585 638 to the person with whom the minor or individual adjudicated
(1975),which contains explanatory notes. Statutes prior to the 1983-84 edition incompetemresides or who hake minor or individual adjudi
alsocontain these notes. . -

catedincompetent in custody

803.01 Parties plaintiff and defendant;  capacity . 3. When the defendant is a minor 14 years of age oy theer

(1) ReAL PARTY IN INTEREST. No action shall be dismissed on theguardianad litem shall be appointed upon the defendamiplica
groundthat it is not prosecuted e name of the real party intion made within 20 days after the service of the summons or other
interestuntil a reasonable time has been allowed aftgection original process; if the defendaistunder that age or neglects to
for ratification of commencementf the action byor joinder or Soapply or isadjudicated incompetent or alleged to be incompe
substitutionof, the real party in interesgnd such ratification, tent,then upon the cougtown motion or upon the application of
joinder, or substitutiorshall have the samefeft as if the action any other party or any relative or friend or the defendantard

had been commenced in the name of the real party in interestan upon such notice of the application as the court directs or

(2) REPRESENTATIVES. A personal representative, guardian?PProves.

bailee, or trustee of an express trust, a party with whom or in 4. If the appointment, for a plairfiér a defendant, is after the
whosename a contract has been made for the benefit of anot§@mmencementf the actionijt shall be upon motion entitled in

or a party authorized by statute may sue inpidwty’s name with  theaction. If theappointment is for a plaintiind is made before
outjoining the person for whose benefit the actiobrisught. A theaction is begun, the petition for appointment shall be entitled
partnerasserting a partnership claim may sue inpheneils  in the name of thaction proposed to be brought by the minor or
namewithout joining the other members of the partnership, biftdividual adjudicated incompetent or allegiedbe incompetent,

the partnershall indicate in the pleading that the claim assertéfd the appointment may be made before the summons is served.
belongsto the partnership. Uponthe filing of a petition for appointment before summons, the

(3) MINORSORINDIVIDUALS ALLEGED OR ADJUDICATED INCOM- C'efk may Impose théee reqUI.r.ed for the commencement of an
PETENT. (a) Appearance by guardian or guardian ad litem. If a action,but in thatevent no additional commencement fee may be
partyto an actioror proceeding is a minoor if a party is adjudi MPOsedwhen the summons is filed.
catedincompetent or alleged to be incompetent, the party shall 5. The motioror petition under subd. shall state facts shew
appearby an attorneyby theguardian of the estate of the partyng the need and authority for the appointment. The hearing on the
who may appear by attornegr by a guardian ad litem who maymotion or petition under subd., if made by aminor or an individ
appear by an attorneyA guardian ad litem shall be appointed iral adjudicated incompetent or alleged toiteompetent for the
all cases in which the minor or individual allegece incompe Minor’s or individuals guardian ad litem, may be held without
tenthas no guardian of the estate, in which the guardian failsn@ticeand the appointment made by ordHithe motion or peti
appearand act on behalf of the ward or individual adjudicateléon is made for a minor or an individual adjudicated incompetent
incompetentor in which the interest of the minor or individualor alleged to be incompetent who is an adverse pheyhearing
adjudicatedncompetent is adverse to tiudthe guardian. Except shallbe on notice.
asprovidedin s.807.1Q if the guardian does appear and act and 6. If a compromise or a settlement of an actioproceeding
the interests of the guardian are not adveygee minor or indi  to which an unrepresentedinor or individual adjudicated incem
vidual adjudicated incompetent, a guardian ad litem may not petentor alleged to be incompetent is a party is proposed, a-guard
appointed. Except as provided in 879.23 (4) if the interests of ian ad litem shall be appointed, upon petition in a special proceed
theminor or individual alleged to bar adjudicated incompetenting, to protect the interest of the minor or individual even though
arerepresented by an attorney of record, the court shall, excepmmencemeraf an action is not proposed. Any compromise or
upongood cause stated in the record, appoint that attorney asséttlemenshall be subject to 807.10
guardianad litem. (c) Procedure for unrepresented person. 1. If at any time prior

(b) Guardian ad litem. 1. The guardian ad litem shall beto the entry of judgment dinal order the court finds that either
appointedby acircuit court of the county where the action is to baminor, or a person believed by the court to be mentatigmpe
commencedar is pending, except that the guardian ad litem shadéintto have chaye of his or her &irs, has not been represented
be appointed by a circuit court commissioner of the county in the action oproceeding as provided in péa), there shall be
actionsto establish paternity that are beforedfreuit court comm no further proceedingsntil a guardian ad litem is appointed. In
missioner. making such appointment, the court shall fix a reasonable time

2. When the plaintffis a minor 14 years of age or oyére within which the guardi&_ln ad litem may mO\{e to vacate or strike
guardianad litem shall be appointed upon the plaffgipplica anyorder entered or action taken durthg period when a guard
tion or upon the stats’application under §67.407 (1) (c)or if ianadlitem was required; and as to all matters to which objection
the plaintiff is underthat age or is adjudicated incompetent of hotmade, the guardian ad litem and the ward shall be bound.
allegedto be incompetent, upon application of the pldfistif Any such motiorby a guardian ad litem shall be granted as a mat
guardianor of a relative or friend arpon application of the state ter of right.
unders.767.407 (1) (c) If the application is made by a relative, 2. If the court finds aftethe entry of judgment or final order
afriend, or the state, notice thereof must first be gteghe guard thata person, who at the time of entry of judgment or final order
ian if the plaintif hasonein this state; if the plainfihas none, then wasa minor or arindividual adjudicated or alleged to be incompe
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tent, was notepresented in the action or proceeding by an-attor a. Participate in the prosecution of the action.

neyof record or otherwise represented as provided in#@ethe b. Agree to have his or her interest represented by the party
judgmentor order shall be vacated on motion of: who caused the joinder

a. The minor or individual adjudicated or a”eged to be incom c. Move for dismissal with or without prejudice.

petent,for whom no appointment was made, at any time prior to 2 Ifthe . - ; ;
e ST . . party joined chooses to participate in the prosecution
the expiration of one year after th_e disability 's_ removgd, .o.r of the action, the party joined shall have an equal voice with other
b. The personal representative of the minor or individug|aimantsin the prosecution.

adjudicatedor alleged to béncompetent at any time prior to the 3. Except as provided in pom), if the party joinecthooses

expiration of one year after the death of the minor or individual, . .
History: Sup. CtOrder 67 Ws. 2d 585, 638 (19751975 c. 2181977 c. 299 %6 have his or her interest representedhteyparty who caused the

449 1981 c. 3171993 a. 4811997 a. 352001 a. 61102 2005 a. 3872005 a. 443 joinder,the party joineghall sign a written waiver of the right to
§.265 2009 a. 276 participatethat shall expressonsent to be bound by the judgment

The county in which proceedings are brought must theyfee of the appointed ; i P indi AP
guardianad litem. Romasko Wilwaukee,108 Ws. 2d 32321 N.W2d 123(1982). in the action. The waiver shall become binding when fikt

Sub.(3) (a) requires that, in all cases, a minor who is a party to an action must e court, bUt.a party may withdraw the waiver upon timely_
accfurt—ahppomted gfteneral ?;Jagdlan of!h;e 5r8pfterr11y or atgu%r]dlan gg@-%en motion to the judge to whom the case has been assigned with
eralguardiansparents must to be appointed by the court. The pa ney does : ; ;
notrepresent the minor unless the attorney has also been appointed guardian adiHEeto the other parties. A par'gy who represents the interest of
or general guardian. JenserMcPherson2002 WI App 298258 Wis. 2d 962655 ~anothemarty and who obtains a judgment favorable to the other

N.W.2d 487, 01-2912 party may be awarded reasonable attorney fees by the court.

4. If the party joined moves for dismissal without prejudice
to his or her claim, the party shall demonstrate to the court that
ould be unjust to require the party to prosecute the claim with

e principal claim. In determining whether to grant the motion

803.02 Joinder of claims and remedies. (1) A party
assertinga claim to relief as an original claim, counterclaim, cro
claim, or 3rd—party claim, may join, either as independent or

alternateclaims, as manglaims, legal or equitable, as the part o dismiss, the court shall weigh the possible prejudice to the

hasagainst an opposing part . - e
(2)9 Wheneveprapclaimgis on)é heretofore cognizable only aﬂerrnovantagalnst the stateinterest in economy of judicialfeft.
bm) Joinders because of implication of medical assistance.

anotherclaim has been prosecuted to a conclusion, the 2 clai h L
P [ﬂ he department of health services is joined as a party pursuant

may be joined in a single action; but the court shall grant relief . © .
that action only in accordance with the relative substantive rigiigsPar (&) and s.49.89 (2)becauseof the provision of benefits

of the parties. In particulaaplaintiff may state a claim for money unde.rsubch.l\/. of ch. 49 the departmgqt of health services.need
anda claim to have set aside a conveyance fraudulent as to1AESIgn @ waiver of the right to participate in orderhave its
plaintiff, without first having obtainedjadgment establishing the interestsrepresented by the party that caused the jaintehe

claim for money departmenbf health services make® selection under pgp),
History: Sup. Ct. Order67 Ws. 2d 585, 642 (1975):975 c. 2182005 a. 253 the party causing the joinder shall represent the interests of the
2007 a. 97 departmenbf health services anthe department of health ser
) ] vicesshall be bound by the judgment in the action.
803.03 Joinder of persons needed for just and com - (c) Scheduling and pretrial conferences. At the scheduling

plete adjudication. (1) PERSONSTO BE JOINEDIF FEASIBLE. A cqnferenceand pretrial conference, the judge to whom the case

personwho is subject to service of procesi®all be joined as @ agpeen assigned shall inquire concerning the existence of and
partyin the action if: _ joinder of persons with subrogated, derivativeassigned rights
(a) In the persos’absence complete relief cannot be accordgéldshall makesuch orders as are necessary fiectifiate the pur
amongthose already parties; or posesof this section. If the cased® action to recover damages
(b) The person claims an interest relating to the subject of thasedon alleged criminally injurious conduct, the court shall
actionand isso situated that the disposition of the action in the penquireto see if an award has been made under subélsh. 949

son'sabsence may: andif the department of justice is subrogated to the cause of action
1. As a practical matter impair or impede the persability unders.949.15
to protect that interest; or (3) DETERMINATION BY COURT WHENEVER JOINDERNOT FEASK

2. Leave any of the persons already parties subject to-a sBiE. If anysuch person has not been so joined, the judge to whom
stantialrisk of incurring double, multiple or otherwise inconrsisthe casehas been assigned shall order that the person be made a
tentobligations by reason of his or her claimed interest. party. If the person should join as a plaihbiit refuses to do so,

(2) CLAIMS ARISING BY SUBROGATION,DERIVATION AND AssiGh-  the person may be made a defendantinoa proper case, an invol
MENT. (a) Joinder of related claims. A party asserting a claim for untaryplaintiff. If a person as described in sufi3.and(2) cannot
affirmative relief shall join as parties to the action all persons wie made a parfythe court shall determine whether in equity and
atthe commencement of the action have claims based upen gfod conscience the action should proceed among the parties
rogationto the rightsof the party asserting the principal claimpeforeit, or should be dismissed, the absent person being thus
derivationfrom the principaklaim, or assignment of part of theregardedas indispensable. The factors to be considered by the
principal claim. For purposes of this section, a pessaght to courtinclude:
recoverfor loss ofconsortium shall be deemed a derivative right. (a) To what extent a judgment rendered in the pessalsence
Any public assistance recipient or aestate of such a recipientmight be prejudicial to the person or those already parties;
assertinga claim against a 3rd party for which the public assist (b) The extent to which, by protective provisions in the judg

anceprovider has aight of subrogation or assignment under : ; P
49.89(2) or (3) shalljoin the provider as a party to the claim. A“frf.?eelgts’ggrﬁzg %r:a;)\;gig]dgzrellef, or other measutes, prejudice can

party asserting a claim based upon subrogation to part of the claim : ) , )
of another derivation from the rights or claim of another (c) Whether a judgment rendered in the persatysence will
assignmenof part of the rights or claim of another shall join as §&@dequate; and

party to the action the person to whose rights the party is subro (d) Whether the plaintifwill have an adequate remedy if the
gated,from whose claim the party derives his or her rights @ction is dismissed for nonjoinder

claim, or by whose assignment the paagquired his or her rights  (4) PLEADING REASONSFORNONJOINDER. A pleading asserting

or claim. aclaim for relief shall state the names, if known to the pleader
(b) Options after joinder. 1. Any party joined pursuantpar  any persons as described in su{d3.and(2) who are not joined,
(a) may do any of the following: and the reasons why they are not joined.
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(5) EXCEPTIONOF CLASSACTIONS. This section is subject to s.hereincontained shall be construed as prohibitimg trial court
803.08 from directing and conducting separate trials on the issue of liabil
History: Sup. CtOrder 67 Ws. 2d 585, 643 (19751975 c. 2181979 c. 189 ity to the plaintif or other partyseeking dfrmative relief and on

221;1983 a. 1921985 a. 291989a. 31 1995 a. 271997 a. 351999 a. 92001 a. ; ; iy i :
103 2005 & 2532007 a, 2055.3752 9121 (6) (a) theissue of whether the insurance policy in questiforés cov

Whenthe constitutionality of a statute is challenged in an action titaera declar  €rage. Any party may move for SUC_h Sep_ams and if the court
atoryjudgment action, the attorney general must be served, but failure to do so aghdersseparate trials it shall specify in its ordlee sequence in

trial level was cured by service at the appellate level. In Matter of Estate of Fes i i
100Wis. 2d 437302 N W2d 414(1981). S)#hich such trials shall be conducted.

Sub.(2) (b) requires a subrogated party to choose one of the listed options or risk(3) ACTIONS AFFECTING MARITAL PROPERTY. In an action
dismissalwith prejudice. Radléfv. General Casualty Cd47 Ws. 2d 14432  affectingthe interest of a spouse in marital propeaty defined
N.W.2d 597 (Ct. App. 1988). @Serch.ma a spouse who is not a real party in interest or a party

Themere presence of a party does not constitute “participation” under sub. (2) ().~ . A . . .
A subrogated insurer who exercises none of the 3 options under sub. (2) (b) mus cribedunder s803.03may join in or be joined in the action.

its fair share of attorney fees and costs if it has noti@dfdoes nothing to assist i
in the prosecution of thaction. Ninaus.\State Farm Mutual Automobile Insurance (4) SEPARATETRIALS. The court may make such orders as will

Co.220 Ws. 2d 869584 N.W2d 545(Ct. App. 1998)97-0191 ~ preventa party from being embarrassed, delayed, or put to
Failureto comply with the technical requiremenider sub. (2) (b) that a joined expenseby the inclusion of a party against whom the party asserts

party must file a written waiver of the right farticipate in the trial does not prevent ; B B
the joined party$ assertion that it had a representation agreewiémthe joinin no claim and who asserts no claim against the mntymay order

party. Gustafson vPhysicians Insurance C223 Ws. 2d164 588 N.W2d 363(Ct.  Separatdrials or makeother orders to prevent delay or prejudice.
App.1998),97-3832 ) o History: Sup. Ct. Order67 Ws. 2d 585, 646 (1975),975 c. 2181985 a. 37
Whethera party is an “indispensable party” requires a 2—part inqéiingt it must Cross—reference: See s632.24as to insurers being made defendants.

bedetermined if the party is “necessafgt one of the 3 reasons under sub. (1). If Cross-reference: See s775.10providing that the state may be made a party in
not, the party cannot be “indispensable” under sub. (3). If the party is found necgg action to quiet title to land.

sary,then, whether “in equity and good conscience” the action should not proceed if,, an action for injuries allegedly sustained as a resulseparate sgical proce

the absence of the party must be determined. Dairyland Greyhound Park, InGy }eg : bt ! ;
performed by 2 unassociated doctors residing fierdifit countiesseparate
McCallum, 2002 W1 App 259258 Ws. 2d 210655 N.W2d 474 02-1204 placesof trial were required and joinder of separate causes of action was improper

If a person has no right of interventiander s. 803.09 (1), the courts have no d“t)(/oight \ Aetna Casualty & Surety C80 Ws. 2d 376259 N.W2d 85(1977).
to join that persoisua sponte as a necessary party under sub. (1) (b) 1. The inquiry henan insurer made a good—faith request for a bifurcated trial sote(2) (b)

of whether a movant is a necessary party under sub. (1) (b) 1. is in al signific&q he issue of coverage, the trial court erred in finding that the insurer acted in bad

respectghe same inquiry under s. 803.09 (1) as to wheiheovant is entitled to (. h
intervenein an action as a matter of right, including the requirement that the inter% h ggsre,\flu\i}gg ?751?%%6;%0”3‘ Badger State Mutual Casualty 429 Ws. 2d

of the movant is adequately represented by exigi@mges. A movant who fails to - ; . N i )

meetthat requiremenqt for ir¥ter5ention as o¥ rigm%y not simply turn around andhata policy is one of indemnity rather than liability does not prevent direct action

force its way into the action by gming that the court must join the movasia againstthe insurer Decades Monthly Fundv. Whyte & Hirschboeck]73 Wis. 2d

sponte, as a necessary party under s. 803.03 (1) (b)elgeland W\isconsin Munie 665 495 N.W2d 335(1993). e .

ipalities, 2008 WI 9 307 Wis. 2d 1 745 N.w2d 1, 05-2540 Joinderof one tortfeasor who causes an injury and a successive tortieasor
aggra\(/jateme injury is germlt(ted by this secglon. KluthGeneral Casualty C&78

P o . Wis. 2d 808 505 N.W2d 442(Ct. App. 1993).
803.04 Permissive jomder of parties. (1) PERMISSIVE Thereis neither a statutory nor a constitutional right to have all parties identified

JoINDER. All persons may join in one action as plaiistif they  to a jury but as a procedural rule, the court should in all cases apprise the jurors of
assertany right to relief jointly severally or in the alternative in thenames ofll the parties. StoppleworthRefuse Hideawaync.200 Ws. 2d 512

respectof or arising out of the same transaction, occurrence, Y- W24 87ACt App. 1996)93-3182
! * If the issue of insurance coverage involves a party not a party to the underlying law

seriesof transactions or occurrences an.driy.qUGStion.Of law or suit, coverage may be determined by either a bifurcated trial or a separate declaratory
fact common to all these persons will arise in the action. Al peudgmentt tf;lctlon- Tdhe plglrﬁl&ndlézjn%_other_t%a&y assgmlng a claltm in the lénderlylng g
i ; ; ; ; ust be named, and consolidation with the underlying action may be required.

sonsmay be joined in one action as defendants if there is asseﬁ%’?nsuranceExchange vBasten,202 Ws. 2d 74 549 N.W2d 690 (1996),

againstthemjointly, severally or in the alternative, any right to 94-3377

relief in respecof or arising out of the same transaction, occur Thefederal compulsory counterclaim rule precluded an action against an insurer
i i i iawpderthe state direct action statute when the action directly against the insured was

refrllce,or SfGﬂ?S ofransacitlon”s ((j)rfoc%urntance_ﬁ an.d If.ant% quef.mggrredby rule. Fagnan.\Great Central Insurance C&/7 F2d 418(1978).

0 aW_ O_r act common 1o a eren an_ S wi anse_ in e_ a_c 10N order to join an insurer under sub. (2) (a), the accident must have occurred in this

A plaintiff or defendant need not be interested in obtaining &tteor the policy must have been issued or delivered in the state. Niionwide

defendingagainst all the relief demandedludgment may be Mustuz'('g)st"?!‘cl‘? ‘?tozlf F2d |_7(1980)-| ) ich do ot include imolied y

; ey ; i : ub.(2) (a) is limited to negligence claims, which do not include implied warran
g.lvenfor On.e Or more Of. the plalnﬁaccordlngo their respectl\{e claims. Rich Products Corporation ¥urich American Insurance Cp93 F3d 981
rightsto relief, and against one or more defendants according(2002).

their respective liabilities. A breach of fiduciary duty was negligence for purposes istWtsin'sdirect

. i irect liabili tutes. F | Deposit | I
(2) NEGLIGENCEACTIONS:INSURERS. (@) In any action for dam ﬁﬁty"’g;r;{‘jgge%‘S'ﬁgg%zt;l%?;)_ ederal Deposit Insurance COKIGIC Indem

agescaused by negligence, any insurer witiek an interest in the

outcomeof such controversy adverse to fiaintiff or any of the 803.045 Actions to satisfy spousal obligations.
partiesto such controversyr which by its policy of insurance (1) Exceptas provided in sul§2), when a creditor commences an
assume®r reserves the right to control the prosecution, defenaetion on an obligation described ir¥66.55 (2) the creditor may

or settlemenbf the claim or action, or which by its policy agreeproceedagainst the obligated spouse, the incurring spouse or both
to prosecute or defend the action brought by pldintiiny of the spouses.

partiesto such action, or agrees to engage counsel to prosecute qp) In an action on an obligation described iA&6.55 (2) (a)
defendsaid action or agrees to pay the costs of such litigationgis(b), a creditor may proceed against the spouse who is not the
by this section made a proper party defendant in any actigbligatedspouse or the incurring spouse if the creditor cannot
broughtby plaintiff in this state oraccount of any claim against obtainjurisdiction in the action over the obligated spousther
theinsured. If the policy of insurance was issued or delivered ouhcurring spouse.

sidethis state, the insurer is by titiaragraph made a proper party (3) After obtaining a judgment, a creditor may proceed
defendantonly if the accident, injury or negligence occurred iRgainsteither or both spouses to reach marital propergilable

this state. for satisfaction of the judgment.

_(b) Ifaninsurer is made a party defendant pursuant to this sec 4y Thjs section does notfekt the property available under s.
tion and it appears at any time before or during the trial that the .55(2) to satisfy the obligation.

is or may be a cross issue betweenitiserer and the insured or  isiory: 1985 a. 37

anyissue between argther person and the insurer involving the

questionof the insuress liability if judgment should be rendered803.05 Third—party practice. (1) At any time after com
againstthe insured, the court maypon motiorof any defendant mencemenbof the action, a defending pars a 3rd—party plain

in theaction, cause the person who may be liable upon such criiffs may cause a summons and complaint to be seip@da per
issueto be made a party defendant to the action and all the issses not a party to the action who is or may be liable to the
involvedin the controversy determined in the trial of the action alefendingparty for all or part of the plainfifs claim against the
any 3rd party may be impleaded as provided i833.05 Nothing defendingparty or who is a necessary party unde333.03 The
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3rd—partyplaintiff need not obtain leave to implead if hesbie liability may obtain such interpleader by way of cross claim or
serveghe 3rd—party summons and 3rd—party complainfater counterclaim. The provisions of this section supplement and do
than6 months after theummons and complaint are filed or thenotin any way limit thgoinder of parties permitted in 803.04
time set in a scheduling order unde882.1Q thereafterthe 3rd— History: Sup. Ct. Order67 Ws. 2d 585, 649 (1975)975 c. 2182007 a. 97
party plaintiff must obtain leave on motion upon notice to alt par

tiesto the action. The person served with the summons and 380$3.08 Class actions. When the question befotiee court is
party complaint, hereinafter called the 3rd—party defendant, shafieof a common or general interest of many persons or tifeen
makedefenses to the 3rd—party plaifitifclaim as provided in s. partiesare very numerous and it may be impracticable to bring
802.06andcounterclaims against the 3rd—party plafraifd cross themall before the court, one or more may sue or defend for the
claimsagainst any other defendant as provided 802.07 The benefitof the whole, except that no claim may be maintained
3rd-partydefendant may assert against the pldiatif/ defenses againstthe state or any other party under this sedfitime relief
which the 3rd—party plaintifhas to the plaintifs claim. The 3rd— soughtincludes the refund of or damages associated wiéx a
party defendant may also assert afgim against the plainfiff =~ administeredy the state.

theclaim is based upon the same transaction, occurrence or seridistory: Sup. Ct. Order67 Ws. 2d 585, 650 (19752011 a. 68

of transactions or occurrences as is the plﬁ'mtﬁaim against the . Theclass action statute has no application to making claims against a dduhty
tiple claims must identify each claimant and show each clairseaatthorization.

3rd—partyplaintiff. The plaintif may assert any claim against thejicksv. Milwaukee County71 Wis. 2d 401238 N.W2d 509(1974).
3rd-partydefendant if the claim is based upon the same transacrhetrial court did not abuse its discretion in determining that an action for damages
tion, occurrence or series of transactions or occurrences as iscéjgedby the negligent withdrawal of groundwater was not an appropriate class
plaintif'f‘s claim against the 3rd—party plairﬁxiand theSrd—party acifll_(t)]n. Nolte v Michels Plpehne Const‘. In§3V\As. 2dA171_265 N.W2d 482(1978).

. ; etest of common interest to maintairlass action is whether all members of
defendanthereupon shall assert defenasprovided in 802.06  thepurported class desire the same outcome that their alleged representatives desire.
andcounterclaims and cross claims as provided 808.07 Goebelv. First Federal Savings & Loan AssociatiBB,Ws. 2d 668266 N.w2d 352

L . L (1978).
(2) When a counterclaim issserted against a plalhtlfhe Themaintenance of a class action involving nonresident class members does not

plaintiff may cause a 3rd party b brought in under circm exceedhe constitutional limits of the jurisdiction of teeurts of this state. The due

stancesvhich under this section would entitle a defendant to dipcessequisites for thexercise of jurisdiction over unnamed nonresident plsntif
areadequate notice and representation. Schlesgdlis—Chalmers Corp86 Ws.

SO. . . . _ 2d 226271 N.W2d 879(1978).
(3) Oral agument permitted on motions under this section Thetrial court must decidi the named plainti§ can fairly represent the common
may be heard by telephone undeB87.13 (1) classinterest that they share with the representasss and if joinder of all members

History: Sup. Ct. Orde67 Wis. 2d 585, 648 (1975975 c. 218Sup. Ct. Order ﬁ_'vng_g;,aﬂ;?g'{?N?pﬁggyg;ﬁ"wafd Young Medical CenteB9 Ws. 2d 156278

82 Wis. 2d ix (1978); Sup. Ct. Ordet41 Ws. 2d xiii (1987);2005 a. 2532007 a. To bring a class action: 1) there mbsta common or general interest shared by

97. . 8 .
- . o I members of the class; 2) the named parties must represent the interest involved;
Judicial Council Committee’s Note, 1977:5ub. (1) has been amended to aIIOWgnd3) it must be impractical to bring afiterested parties before the court. Mercury

athird-party plaintif to serve thehird—party summons and third—party complaintp o\ 4 Economic Consultants1 Wis. 2d 482283 N.W2d 613(CL. A
! ; - il e . . . . App. 1979).
without leave of the court to implead if the third-party summons and third parf§'In addition to considering thilercury factors, thetrial court must weigh the

complaintarefiled not later than 6 months after the summons and complaint in tgﬁvanta p . . . - H ) .
A " | o - : gesf disposing of the entire controversy in one proceeding againstfihe dif
original action are filed. The new six-month time perfad been created since the . |ii0c of combining divegent issues and persons. CrualSaints Healthcare Sys

old time period allowing a third—party plairttifo file a third—party summons and Inc. 2001 WI App 67242 Ws. 2d 432625 N.\W2d 344 00~1473
third—partycomplaint without the need to obtain leave to implead during the time éggl']hetrial court did Fr)]%t e7rr when it deterrrzlined th.mropose‘ij class of “tens of thou

in a scheduling order under s. 802.10 can no longer apply in most Tasesse of h ,,
- - : - - et sandsof presently and formerly employed hourly paidlMMart employees” should
Sourzré?e?f(égﬁsg|5nu%y°£d?_5'738]now completely discretionary with thejtriige. [Re notbe certified because, among other reasons, the proposed class would be unman
Judicial Council Note, 1988:Sub (3) [created] allows oralgument permitted ageablerecognizing that much of the pertinéfial-Mart payroll records were gen
on motions under this section to be.heardeb;phone conference. [Re Ordeieef eratedn the first instance by members of the proposed class and that, thakedore,
tive Jan. 1, 1988] ' Mart had a right to examine each individetdimant regarding the circumstances of
c his or her employment, and each instance of missed break timé-thesfclock

The statute of limitations is applicable to a claim made under sub. (1). Strass|
v. Muranyi, 225 Ws. 2d 784594 N.W2d 398(Ct. App. 1999)98-3039 N_V\f'Zngg;‘ng%ggAéva' Mart Stores, Inc2006 WIApp 36 290 Ws. 2d 225711

A Call to Reform: Visconsins Class—Action StatuteBenson, Olson, & Kaplan.

803.06 Misjoinder and nonjoinder of parties. (1) Mis- Wis.Law Sept. 201.
joinder of parties is not ground for dismissal of an action. Parties . . .
may be dropped or added by order of the courtmmtion of any 803.09 Intervention. (1) Except as provided in 20.931
partyor on its own initiative at any stage of the action and on su¢Rontimely motion anyone shall be permitted to intervene in an
termsas are just. Any claim against a party may be severed @siionwhen the movartlaims an interest relating to the property
proceededvith separately Oral agument permitted on motions Or transaction which is the subject of the action tredmovant is
underthis subsection may be heard by telephone un@&7s13 sosituated that the disposition of the action may as a practical mat
(2). terimpair or impede the movastability to protect that interest,

(2) Whenit comes to the attention of the cotirat the sum unlessthemovants interest is adequately represented by existing

monshas not been served upon a named defendant, the court RFHY©S: S ) _

enteran order on its own initiative, after notice to parties of record, (2) Exceptas provided in £20.931 upon timely motion any

dismissingthe action as to that defendant without prejudice. ©onemay bepermitted to intervene in an action when a mogant
History: Sup. Ct. Ordet67 Ws, 2d 585, 649 (1975); Sup. Ct. Orde8 Ws. 2d ~ Claim or defense and the main action have a question of law or fact

XX? 31‘9'7?)C;SUp"|Cct' Ord?titM% V\LS-tdeg;éls%g)-(z) eblishes arfieknt in common. When a party to an action relies for ground of claim
udicial Council Committee’s Note, up. estaplishes arni ntpro- H ini

cedurefor dismissing an action against a defendant who has not been served. It%lldemnSe upon any statute or executive order or rule adminis

helpalleviate situations such as clouds on title that could result from a summons tefiedby a federal or state governmentdiagfr or agency or upon

was not served being on file with the clerk of court. [Re Ordectife Jan. 1, 1977] any regulation, orderrule, requirement or agreement issued or
Judicial Council Note, 1988:Sub. (1) is amended to permit orajj@ment on i 1

motionsto drop or add parties to be heard by telephone confef@e@rder dec- madepursuarjt to the S.tatUte or execu“.ve Q““E?e oficer qr

tive Jan. 1, 1988] agencyupon timely motion may be permitted to intervene in the

action. In exercising its discretion theourt shall consider

803.07 Interpleader.  Persons having claims against thavhetherthe intervention will unduly delay or prejudice the adjudi

plaintiff may be joined as defendants and required to interplecationof the rights of the original parties.

whentheir claims are such that the plaihisfor may be exposed  (3) A person desiring to intervene shall serve a motion te inter

.to.double or multlple liability It is not grounq for objection to the veneupon the parties as provided ir861.14 The motion shall

joinder that the claims of the several claimants or the titles @fatethegrounds therefor and shall be accompanied by a pleading

which their claims depend do not have a common origin or are ngétting forththe claim or defense for which intervention is sought.

identicalbut are adverse to and independent of one anottidat  The same procedure shall be followed when a statute gives a right

the plaintiff avers that the plainfifs not liable in whole or in part to intervene.

to any or all of the claimants. A defendant exposed to similamistory: Sup. Ct. Order67 Ws. 2d 585, 650 (1975),975 c. 2182007 a. 20
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A postjudgment applicant for leave to intervene must shoficieutt reason for - substitutionof the proper parties. The motion for substitution may
havingwaited. Milwaukee Sewerage CommissioDiNR, 104 Ws. 2d 182311

N.W.2d677 (Ct. App. 1981), be made by any party or liyesuccessors or representatives of the
Intervenorsn an action cannot continue their claim once the original action-is did€ceasegbarty an_d‘ tOQEthe_r th the noticelwfaring, shall be
missed. Intervention will not be permitted to breathe life into a nonexistent lawsugervedon the parties as provided ir881.14and upon persons not

Foxv. DHSS 112 Wis. 2d 514334 N.W2d 532(1983). @artiesin the manner provided in 801.11for the service of

A newspaper could intervene to protect the right to examine a sealed court ; . :
Stateex rel. Bilder vTown of Delavani12 Wis. 2d 539334 N W2d 262(1983)  >dmmons. Unless the motion feubstitution is made not later

A newspapés postjudgment motion to intervene to open sealed court records WB&N 90 days aftethe death is suggested on the record bY_ service
timely and properC. L. v Edson;140 Ws. 2d 168409 N.w2d 417(Ct. App. 1987).  of a statement of the facts of the death as provided herein for the
Motionsto intervene are evaluated practicaiypd not technicallywith an eye service of the motion, the action shall be dismissed as to the

towarddisposing of lawsuits by involving as many apparently concerned personiﬁceaseqbart
is compatible with dfciency and dugrocess. There is no requirement that the-intel ¥ L
venor'sinterest be judicially enforceable irsaparate proceeding. olff v. Town of (b) In the event of the death of one or more of the pl&srif

Jamestown229 Wis. 2d 738601 N.W2d 301(Ct. App. 1999)98-2974 : i H H &
After intervention, an intervent status is theameas all other parties. Once a of one or more of the defendants in the action in which the “ght

partyintervenes, all claims and defenses against it may be asserted. Kohler csoughtto be enforcedurvives only to the surviving plairfsfor
ggggggemaﬂonal Fund, InQ000 WI App 60233 Ws. 2d 592608 N.w2d 746  only against thesurviving defendants, the action does not abate.

A nonparty to a circuit court action may intervene in an appeal brought by anotIQEdeath shall be Squested upon th.e _recordhmdctlon shall
party, even after the time for filing a notice of appeal hassed. City of Madison Proceedn favor of or against the surviving parties.

v. WERC,2000 WI 39 234 Wis. 2d 550610 N.W2d 94 99-0500 i iudi i
In order to prevail, a prospective intervenor miesnonstrate that: 1) the movant (2) INCOMPETENCY. If & party IsadJUdlcated Incompetent, the

claimsan interest relating to thEroperty or transaction subject of the action; 2) th&OUrtupon motion served as prc_>V|ded in s(.may aHOV‘_/ the

dispositionof the action may as a practical matter impair or impede the propos@gtionto be continued by or against the partsépresentative.

intervenor’sability to protect that interest; 3) the movarititerest will not be ade ;

quatelyrepresented by existing parties to #ution; and 4) the motion to intervene (3) ,TRANSFEROF 'NT',EREST' In case Qf any.tr,anSfer of interest,

was maden a timely fashion. Motions to intervene must be evaluated with an ef@e action may be continued by or againstdfiginal party unless

FOW&fddif_EIOSi"%hO;f'gWSU“S bé’lij“VO'Ving as m@gmppahfel?gylf?ncgfﬂegjferSO“%hé court upon motion directs the person to whom the interest is

is compatible wi iency and due process. arshall & lisley Bankurqu - ; f - . P

hart Companies2005 WI App 225287 Ws. 2d 623706 N.W2d 335 04-2743 transferredo besubstituted in the action or joined with the origi
Timelinessis not defined by statute, and there is no prefeiseula to determine  hal party Service of the motion shall be made as provided in sub.

whethera motion to intervene is timelyThe question of timeliness is a determinatior(l).

necessarilyeft to the discretion of the circuit court and turns on whetheder all

the circumstances, a proposed interveacted promptly and whether intervention (4) PuBLIC OFFICERS;DEATH OR SEPARATION FROM OFFICE. (&)

will prejudice the original parties. Postjudgment motionsrimrvention will be  \Whena public oficer, including a receiver or trustee appointed by

grantedonly upon a strong showing of justification for failure to request interventiap; : : : e .
sooner. Olivarez v Unitrin Property & Casualty Insurance G806 WI App 189 Virtue of any statute, is a party to an action in diciaf capacity

296Wis. 2d 337723 N.W 2d 131 05-2471 andduring its pendency dies, resigns, or otherwise ceases to hold
Interventionby the legislature in a case with policy or budgetary ramificationgffice, the action does not abate and the succesautcimatically
whenthe executive branch, througe attorney general, fulfills its traditional role ggbstitutecﬁs a party Proceedings following the substitutishall

defendinglegislation before the court is not required. Legislators may often hav . X
preferencdor how the judicial branch should interpret a statute, but such mere pref@€ in the name of the substituted partbyt any misnomer not

encesdo not constitute sfifiently related or potentially impaired interests wittie  affectingthe substantial rights of the parties shaltszegarded.

meaningof sub.(1). Helgeland wMsconsin Municipalities2006 WI App 216296 EP ; ;
Wis. 2d 880724 N.W 2d 208052540 Affirmed on other groundg0os wi 307 AN order of substitution may be entered at any time, but the omis

Wis. 2d 1, 745 N.W2d 1, 05-2540 sionto enter such an order shall ndieaf the substitution.

In the context of sub. (2), “defense” conveys that the person seeking to intervene in (i f ; v ;
althoughnot named aa defendant, could be a defendant to a claim in the main acti (b) When a pUb“C dicer sues or isued in an dicial capaC|ty

n . - - L
or a defendant to a similar or related claim. Sub. (3) supfistEonstruction of fhe public oficer may be described as a partytbg oficial title
“defense,"conveyinghat the “claim” or‘defense” is more thanguments or issues ratherthan by name; but the court may require tlie@fs name
anon-party wishes to address and is the type of matésented in a pleading — to be added

eitherallegations that show why a party is entitled to the relief sought on a claim gr '

allegationghat showwhy a party proceeded against is entitled to prevail against the (5) DEATH AFTER VERDICT OR FINDINGS. After an accepted
claim. Helgeland wvisconsinMunicipalities, 2006 WI App 216296 Ws. 2d 880  ffer to allow judgment to be taken or to settle pursuant to s.

TR N A 203052540 Affirned on other ground&008 W19, 307 Ws- 2d 1 gy7 01 or after a verdict, report of a referaefinding by the court

Courtshave no precise formula for determining whether a potential intervenist any action, the action does not abate by the death of any party

meetsthe requirements of sub. (1) The analysis is holistic, flexible, and Hagttty ith i i
specific. Sub. (1) attempts to strike a balance between two conflicting public policiebsL:Jt shall be further proceeded with in the same manner as if the

thatthe original parties to a lawsuit should be allowed to conduct and conclude tetUS€Of action survived by law; or the court may erjtetgment
own lawsuit and that persons should be allowed to join a lawsuit in the interest of ihethe names of the original parties if sucfenfverdict, reporor
speedyandeconomical resolution of controversies. Despite its nomenclature, i”t‘?fnding be not set aside. But a verdict report or finding rendered
vention “as of right” usually turns on judgment calls and fassessments that a . s . !
reviewingcourt is unlikely to disturb except for clear mistakes. Helgelawdseon-  @gainsta party after death is void.
sin Municipalities, 2008 WI 9 307 Wis. 2d 1 745 N.W2d 1, 05-2540 History: Sup. CtOrder 67 Wis. 2d 585, 652 (19751975 c. 200218 1993 a.
If a person has no right of intervention under sub. (1), the courts have no duty#&6 2005 a. 387
join that persorsua sponte as a necessary party under s. 803.03 (1) (b) 1. WhetherA letter to the court and opposing counsel stating that the dlaidfdied was not
a movant is a necessary party under s. 803.03 (1) (b) 1. is in all significant respattsiggestion of death” under sub. (1) (&heeler vGeneral Te & Rubber Co.,
the same inquiry under sub. (1) as to whether a movant is entitled to intervene ir.aa Ws. 2d 798419 N.w2d 331(Ct. App. 1987).
action as a matter of right, including the requirement that the interest of the movarg “suggestion of death” that failed to identify the proper party to substitute for the
is adequately represented by existing parties. A movant who fails to meet thé¢easedid not trigger the running of the 90-day period ursiéy. (1) (a). Wk
requirementor intervention as of right may not force its way into the action §y-ar v, Waterman143 Ws. 2d 676421 N.W2d 872(Ct. App. 1988).
ing that the court must join the movastia sponte, as a necessary party under s.  Serviceof the suggestion of death only tre deceased plairfti§ attorney was
803.03(1) (b) 1. Helgeland.Wisconsin Municipalities2008 WI 9307 Ws. 2d 1 insufficientto activate the 90—day period in which a sub. (1) (a) motion for substitu
745N.W.2d 1, 05-2540 tion is to be filed. Sub. (1) (a) does not require service aubgestiorof death on
all interested nonparties in every case but requires a determination of what nonparties
- : should be served in that case and how burdensome the task will be to protectthe inter
8_03'10 SUbSt_'tUt_lon of partles._ (1) DEATH. (a) Ifa party estsof all persons and move the litigation toward a fair and expeditious resolution.
diesand the claim isot thereby extinguished, the court may ordegchwisten. Schoenecke2002 W1 132258 Wis. 2d 1654 N.W2d 852 01-2621
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