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CHAPTER 428
FIRST LIEN REAL ESTATE AND OTHER MORTGAGE LOANS

SUBCHAPTERI 428.202 Definitions.
FIRST LIEN REAL ESATE LOANS 428.203 Prohibitions on and requirements of lenders and assignees.

428.101 Applicability. 428.204 False statements.
428.102 Definitions. 428.206 Recommending default.
428.103 Limitations. 428.207 Prepayment.
428.104 Recei_pts, accounting. 428.208 Disclosure to customers.
428.105 Pleadm‘gs. 428.209 Exclusive state regulation authority
428.106 Remedies. 428.2095Property exempt from debt collection.

SUBCHAPTER Il 428.210 Administration and penalties.

RESPONSIBLE HIGH COST MORGAGE LENDING 428.211 Exemption for depository institutions.
SUBCHAPTERI (a) No delinquency chge may be collected on an installment
which is paid in full on or before th#0th day after its scheduled
FIRST LIEN REAL ESRTE LOANS duedate even though an earlier maturing installment may not have

beenpaid in full. For purposes of this section payments are

. . . . appliedfirst to current installments and then to delinquent install
428.101 Applicability. This subchapter applies to: m%pms_ q

(1) Loansmade on or after April 6,980 and prior to Novem
ber1, 1981, by a creditarther than a savings and loan associati
to a customer and whidre secured by a first lien real estate morj»
gageor equivalent security interest if the amount financed
$25,0000r less.
a sgzv)in;ga:ﬁgggeagggggiﬁﬁrgr% Ilc?;?s %/a%grgg'fgéo&%gm er 1. Nocreditor shall engage in conduct of the type prohibited
1, 1981, by a savings and loan association to a customer and w ?éﬁ'427'104 @) (‘T")O (L. L .
aresecured by a first lien real estate mortgagequivalent secu 2. The exemptions specified in425.106 (1) (apnd(b), with
rity interest if the annual percentage rate does not exceed 129 apectio earnings and personal clothing and furnishings except
yearand the amount financed is $25,000 or less. as to fixtures, ;hall apply . _

(3) Loansmade on or after November 1, 1981, by a creditor (d) No creditor mayake a security interest in the household
to a customer and whidre secured by a first lien real estate morg00dsor furnishings, other than fixtures, of a customer
gageor equivalent security interest if the amount financed is (€) The creditor shall natontract for or chge its attorney fees

(b) Any cosignerother than the spouse of the custqorakall
given a notice substantially the same as that requiresl by
422.305 and the cosigner shall be entitled to a copy of any-docu
Mentevidencing the obligation to pay the debt.

(c) With respect to debt collection:

$25,0000r less. to the customer except as follows:
History: 1973 c. 181979 c. 10s.60 (13) 1979 c. 1681981 c. 452003 a. 257 1. Reasonable fees for opinions of title.
2005a. 215

A second mortgage constitutes an equivalent security interest under this section 2. 1N foreclosure cases, 5% of the amount adjudged due the
whenheld by a savings and loan association that holds therfidyage and there creditor;or if the dispute is settled prior to judgment, a reasonable
are no intervening liens. 63 Atten. 557. feebased on the time, nature and extent of the work invobred,

N . notto exceed 2-1/2% dhe unpaid principal balance of the loan.
428.102 Definitions. In this subchapter: paid princip

) i . 2) A person who commita violation of this section is liable
(1) "Amount financed” means that term as defined in the fegl, (2) AP

- ; ) ) the customer in an amount equal to the greater of:
eral consumer credit protection act, as defined #24.301(19). _ (a) Twice the amount of the interest to be on the trans
(2) “Creditor” means a person who regularly engages iction except that the liability under this subsection shalloeot
arrangesor or procures from 3rd persons, loans within the SCOpgss than $100 nor greater than $1,000; or

of this subchapter (b) Theactual damages, including any incidental and conse

(3) “Customer”means a person oth#ran an a@janization g ential damages, sustained by the customerdason of the
who seeks or acquires credit financing secured tingtlien real 3iolation. ges. y 4ne

estatemortgage, or equivalesecurity interest, for personal, fam  istory: 1973 c. 18Sup. Ct. Orde67 Ws. 2d 585, 767 (19751983 a. 921991
ily, household or agricultural purposes. a.316 1993 a. 80490, 2003 a. 257

(4) “Loan” means thereation of debt by the crediterpay ) ) ) )
mentof or agreement to pay money to the customer or to a %@8.104 Receipts, accounting. (1) Any time a payment is
party for the account of the customer a forbearancey a lender Madein cash, or any othéime the method of payment does not
of a'debt arising from a loan. itself provide evidence gfaymentthe creditor shall furnish the

p At ot : ; customerwithout request, a written receipt, evidencing such pay
429%01(:();%?”'2‘3“0” means organization as defined in-s. ment. The customehallbe entitled upon request, free of der

) . to an annual statement of account showeeipts and disburse
(6) “Person” means person as defined id&l.301 (31) ; oo
History: 1073 c. 18232 2003 &, 257 ments. Upon payment in full of the customerobligation, the

A sale of a time-share on credit constituted a loan within the meaning of ch. ﬁ@di_torSha" release any molrtgage by either recording‘ms
althoughthe seller did not advance funds to the buyihre selleis forbearance of Saryinstrument and forwarding the sareethe customeior by

the balance of the purchase price at the timelaging comes within the sub. (4) defi i i i
nition of a loan. Ott vPeppertree Resoril\ds, Inc.,2006 WI App 77292 Ws. 2d forwardinga satisfaction of such debt to the purchaser of the real

173 716 N.W2d 127 04-1226 propertysubjectto such satisfied mortgage, or the creditor of such
purchaser.

428.103 Limitations. (1) The following limitationsshall (2) A person who commita violation of this section is liable

applyto all loans subject to this subchapter: to the customer in an amount equal to:
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(@) Twenty-five dollars; and propertyis or will be occupied by the customer as the custsmer

(b) Theactual damages, including any incidental and conserincipal dwelling.
guential damages, sustained by the customerdason of the (d) The terms of the loan provide any of the following:

violation. 1. That the loan transaction, at the time that the loan is con
History: 1973 c. 18 summatedis considered a mortgage undérUSC 160Zaa)and

428.105 Pleadings. A complaint by a creditato enforce a regulationsadopted thereundancluding12 CFR 226.32

causeof action shall set forth specifically the facts constituting the _2- That total points and fees payable by the customer at
allegeddefault of the customethe amount to which thereditor beforethe loan closing exceed 6 percent ofttital loan amount.
is allegedly entitled and summary of the figures necessary fofOr purposes of this subdivision, “total points and fees” does not
computationof such amount, anshall be accompanied by aninclude reasonable fees paid tdfikdtes or nondiliates of the
accuratecopy of the writing evidencing the transaction. lenderfor bona fide services listed ir2 CFR 226.4c) (7).

History: 1973 c. 18 (3) “Customer’means an individual to whom a covered loan

) o ] is offered or made. “Customer” does not include a sugeigran
428.106 Remedies. (1) Violations of thissubchapter may be tor, cosigner or endorser

Lelggogcleldby a customer subject to this section asd25.308to (4) “Department’means the department of financial institu
: ions.

(2) With respect to doan subject to this subchaptérthe 5) “L » -

" : ender” means any person who originates a covered loan
courtas a matter of law finds that any aspecheftransaction, any am(i t)o whom the coveredylgan is initially gpayable, except that
conductdirected against the customéy the creditaror any . ender” does not include an assignee of a covered loan or any per

resultof the transaction is unconscionable, the court shall, in ad p . >
tion to the remedies and penaltiesfseth in this subchapteand a?]r;, (\;‘g:/%rfeoé ?ct);ﬁ]?t Igbnsecutivenonths, has failed to originate

apenalty not to exceed that specified id28.103 (2) refuse to - ., )
enforcethe unconscionable aspect of the transaction or so limit the(3M) “Licensed lender” means a person licensed unsler
applicationof anyunconscionable aspect or conduct to avoid a .
unconscionableesult. (6m) “Local governmental unit” has the meaning given in s.
(3) Notwithstandingother provisions othis subchaptera 16-97 (7)
customershall not be entitled to recover the specific penalties pro (7) “Mortgagebanker” has the meaning giversi224.71 (3)
vided in ss428.103 (2) (aand428.104 (2) (ajf the person violat  (8) “Mortgagebroker” has the meaning givensr224.71 (4)
ing this subchapter shows bypeeponderance of the evidence that (9) “Mortgage loan originator” haghe meaning given in s.
the violation was not intentional an@sulted from a bona fide 224.71(6).
errornotwnhstandlng the maintenance of procedueasonably (10) “Servicer” has the meaning given 12 USC 260%) (2).
adaptedo avoid such error History: 2003 . 2572000 a. 2
(4) Any action brought by a customer to enforce rights under ’ o '
sub.(1) shall be commenced within one year after the date of theg 203 Prohibitions on and requirements of lenders
lastviolation of this subchapte@ years after consummation of they, g assignees. (1) BALLOON PAYMENTS. Except a®therwise
agreemenor one year after the last payment, whichever is. latgfrovidedin this subsection, no lender may make a covered loan
Butin no event shall an action be commenced rtftae 6 years o 5 customer that requires, or that permits the lender to require,
afterthe date of the last violation. apaymenthat is more than twice asdaras the average of all ear
(5) Theadministrator specified in 426.103 solely through Jier scheduled payments. This subsection does not apglipan
the department of justice, may on behalf of any customer institufederwhich the payment schedule is adjusted to accoursetor
anactionto enforce this subchapter and to recover the damagesal or irregular income of the customer or to a bridge loan with
and penalties provided for this subchaptdn such action the g maturityof less than one year that the customer obtains for the

administratormay obtain an order restraining by temporary Qurposeof facilitating the acquisition or construction of a dwell
permanentnjunctions any violation of this subchaptdihis sub  ing as the customés principal dwelling.

sectionshall not be construed to incorporate or grant to the admin (2) CaLL PRoVIsioN. No lender may make a covered loan to
Etratorvylt_h resp}ect:icz)éhe enforcement of this subchapter of 5 ¢\ Stomer that permits the lender or an assignee of the loan to
ﬁigt[)?‘{'sl'g%scolaig'gl o 3162003 a. 257 demand payment of the outstanding balance beforertgimal
v ' ' T maturity date, except that a covered loan may permit a lender or
assigneao so demand as a result of any of the following:

SUBCHAPTERII (&) Thecustomes failure to make payments required under
theloan.
RESPONSIBLE HIGH COST MORGAGE LENDING (b) A provision in the loan agreement permitting the lender or
Cross—reference: See also ctDFI-Bkg 46 Wis. adm. code. assignea@o make sucla demand after the sale of real property that
o ) is pledged as security for the loan.
428.202  Definitions. In this subchapter: (c) Fraud or material misrepresentation by the customer in

(1) “Bridge loan” means a loan with a maturitylegs than 18 connectiorwith the loan.

monthswhich requires only payments of interesttil the time (d) Any act or omission by the custonibat adversely &cts

thatthe unpaid balance is due. o B thelendets or assignes’security for the loan or any right of the
(Im) “Businessday” has the meaning thiatspecified under |enderor assignee in such security

12 CFR 226.2a) (6) for purposes df2 CFR 226.31 (3) NEGATIVE AMORTIZATION. No lender may make a covered
(2) “Coveredloan” means a consumer credit mortg&m® |oanto a customer with a paymesthedule that causes the princi

transactiorother tharan open—end credit plan or reverse morya| halance to increasexcept that this subsection does not pro

gagein which all of the following apply: hibit such apayment schedule as a result of a temporary forbear
(a) The customer is a natural person. anceor loan restructuring consented to by the customer
(b) The debt is incurred biyie customer primarily for personal,  (4) INCREASEDINTERESTRATE. No lender maynake a covered
family, or household purposes. loan to a customer that imposes or permits the lender or an

(c) The loan isecured by a mortgage on, or an equivalent se@ssigneef the loan to impose an increasdhie interest rate as a
rity interest in, residential real propergnd the residential real resultof the customeés default.
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(5) Apvance PAYMENTS. No lender may make a covered loammay knowingly make, propose, or solicit fraudulent, false, or mis
to a customer that includes a paymschedule that consolidatesleadingstatements on any document relating to a covered loan.
morethan 2 scheduled paymeratsd pays them in advance out of History: 2003 a. 2572009 a. 2
the proceeds of the loan.

(6) RePAYMENT ABILITY. No lender may make coverémhns
to customers based on the customepllateral without regard to
the custome’s ability to repayincluding the customé&s current
or expected income, current obligations, and employment.
lenderis presumed to have violated this subsedfidhe lender hatexisting loan or oblication
engagesn a patterror practice of making covered loans Withou{ History: 20%3 o, 2579000 a92 )
verifying and documenting the custorierepayment ability — Cross. eference: See also cHOFI-Bkg 46 Wis. adm. code.

(7) REFINANCING OF EXISTING COVEREDLOAN. No lender may
makea covered loan that refinances an existing covered loan t428.207 Prepayment. (1) A customer may prepay GO
thelender made to the same custqgmatess the refinancing takeseredloan at any time without penalty if the payment is madeen
placeat least one year after the date on which the loan being refintextof a refinancing of the covered loand if the covered loan
nancedwas made or the refinancing is in the interest of the cuis held by the refinancing lendeiThis subsection does not pro
tomer. No assignee or servicer of a covel@h may make a cev hibit the servicer of a covered loan from imposing a prepayment
eredloan that refinances the covered loan, unless the refinanci@alty,unless the servicer is also the lenafed holds the loan at
takesplace at least one year after the date on which the loan béfgtime of the refinancing.
refinancedwvas made or the refinancing is in the interest of the cus (2) Any prepayment penaltynder this section is subject to all
tomer. No lender assignee of a covered loan, or servicer mayf the following limitations:
engagen a pattern or practice of arranging for the refinanoihg (a) A prepayment penalty is permitted only during 86
coveredloans by diliates or undfiliated creditors, modifying monthsimmediately following the date of consummation of a
coveredloans, or any other acts for the purpose of evading tligveredioan.
subsection.This subsection does not apply to bridge loans. (b) A lender may not include a prepayment penalty in a cov

(8) PAYMENTS TO HOME IMPROVEMENT CONTRACTORS. NO eredloan unless the lenderfefs the customer the option of
lenderunder a covered loan made to a custamey pay proceeds choosinga loan product without a prepayment penaltge terms
of the loan to a person who usider contract to make impreve of the ofer shall be in writing and initialed by the custom&he
mentsto an existing dwelling, unless the payment is made by affer shall be in a clear and conspicuous forarad include the
instrumentthat is payable to the customer or joirtilythe cus following disclosure:
tomerand the person who is under contractgth the consent of LOAN PRODUCT CHOICE DISCLOSURE
the customerthe payment is made through a 3rd party in aecord | a5 provided with an fr to accept a product both with and
ancewith a written agreement signegt the customethe lender  yithout a prepayment penalty provision. | have chosen to accept
andthe person under contract. the product with a prepayment penalty

(89) SINGLE PREMIUM CREDITINSURANCEPRODUCTS. A lender  (¢) A prepayment penalty may not exceed 60 days’ interest at
may not finance, directly or indirectithrough a covered loan, or the contract rate on the amount prepaid on fixed-rate covered
finance to the same custonweithin 30 days of making a coveredjoansover $25,000 if the borrower prepays more than 20 percent
loan, any individual or group credit life, credit accident &alth, of the original loan amount within 36 months immediately follow
creditdisability, or credit unemployment insurance product onigg the date of consummation of the covered loan.
prepaidsingle premium basis sold in conjunctieith a covered ) A prepayment penalty may not be collected on fixed-rate
loan. This prohibition doesot include contracts issued by a goV¢qyeredioans of $25,000 or less, on adjustable rate loans, or on

ernment agency or private mortgage insurance company to in§fsefixed-rate coveretbans over $25,000 not specified in.par
thelender against loss caudeygla customes default and does not

applyto individual orgroup credit life, credit accident and health, I-iistory: 2003 a. 257

creditdisability, or credit unemployment insurance premium cal

culatedand paid on a monthly or other periodic basis. 428.208 Disclosure to customers. At least 3 business days
(8m) REFINANCING OF SUBSIDIZED LOW-RATE LOANS. (@) In  beforemaking acovered loan to a customerlender shall ensure

this subsection, “subsidized low-rate loan” means a loan that cdratthe customer has been given the following notice, in writing

riesa current interest rate at least 2 percentage points belowahdin a clear and conspicuous format:

thencurrent yield on treasury securities with a comparable-matu DISCLOSURE T BORROWER

rity. If the loans current interest rate is either a discounted A |f you obtain this loan, the lender will have a mortgage on
introductoryrateor a rate that automatically steps up over timgour home. Yu could lose your home and any money that you
thefully indexed rate or the fully stepped-up rate, as applicablgaveput into it if you do not mesfour obligations under this loan.
shall be used instead of the curreate to determine whether aMortgageloan rates analosing costs and fees vary based on
loanis a subsidized low-rate loan. many factors, including your particular credind financial cir

(b) A lender may not knowingly replace or consolidate a zerstmstancesyour earnings historyyour employment status, the
interestrate or other subsidized low-rate loan made ggvern  loan—to—-valueatio of the requested loan, and the type of property
mental or nonprofit lender with a covered loan withinfiret 10  thatwill secure your loan. Thiean rate and fees could also vary
yearsof the zero—-interest rate or ottmbsidized low-rate loan basedon which lender you select.
unlessthe current holder of the loan consents in writing to the refi B. As a consumeyou should shop around and compare loan
nancing. ratesand fees. &u should also consider consulting a qualified

(9) UNLICENSEDMORTGAGEBANKERSAND BROKERS. No lender  independentcredit counselor or other experienced financial
may knowingly contract with anperson for the performance ofadviserregarding the rate, feeand provisions of this mortgage
duties in violation of s224.72 (1m) loan before you proceed.

History: 2003 a. 2572009 a. 2 C. You are not required momplete this loan agreement merely

becausg/ouhave received these disclosures or have signed a loan

428.204 False statements. No lender licensed lender application. If you proceed with this mortgage loan, you should
mortgageloan originator mortgage bankeor mortgage broker alsoremember thafou may face serious financial risks if you use

428.206 Recommending default. No lender licensed
lender,mortgage loan originatomortgage bankeor mortgage
brokermay recommendr encourage an individual to default on
anexisting loan or other obligation before and in connection with
themaking of a covered loahat refinances all or any portion of
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this loan to pay dfcredit card debts or other debts in connectiodepartmentshall immediately commence an investigation- pur
with this transaction and then subsequently incur significewt suantto par (a).

debt. If you continue to accumulate dedfter this loan is made () If the record®f a person who is subject to an investigation
and then experience financial @idulties, you could losgour  pyrsuanto par (a) are located outside diis state, the person at
homeand any equity that you have in it if you dot meet your the persons option shall either make them availatoléhe depast
mortgageloan obligations. mentat a convenient location within this state or pay the reason
D. Property taxes and homeowtseiinsurance argour ableand necessary expensestfar department to examine them
responsibility. Some lenders may require you to escrow money the place where they are located. Tepartment may desig
for these payments. Howeyeot all lenders provide escrow ser naterepresentatives, including comparabliicils of the state in

vicesfor these payments.o¥ should ask your lender about thesghich the records are located, to inspect them on the depagment’
services. behalf.

E. Your payments on existing debts contriblatgour credit  (d) At the request of the department of financial institutions
ratings. You should noaccept any advice to ignore your regulagndupon reasonable noticeath afected persons, the department
paymentso your existing creditors. of justice may apply to any court of record for an order compelling

History: 2003 a. 257 . . . " .
Cross-reference: See also clDFI-Bkg 46 Wis. adm. code. complianceif a persorfails to obey a subpoena or to give testi
mony pursuant to pafa).

428.209 Exclusive state regulation authority. Thestate ~ (3) ENFORCEMENTAND PENALTIES. (a) The department may
shallhave sole authorifexcept as provided under federal lasv Servea notice of a hearing that complies wit287.44(1) and(2)
regulateany matter governed kiflis subchapter or by a rule pro ona person if the department reasonably suspeatshe person
mulgatedunder this subchapteNo local governmental unit may hasviolated this subchapteiThe department may receive com
attempt to regulate, directly or indirectyny mattegovernedoy ~ plaints alleging violations of this subchapteA hearing con
this subchapter or by aule promulgated under this subchapteductedpursuant to a notice under this paragraph shatidme
including enacting an ordinance or adopting a resolution ductedin the manner specified for a contested case, as defined in
imposingreporting requirements. s.227.01 (3) under ss227.44t0 227.50 Except as provideih
History: 2003 a. 257 sub.(4), if the person fails to appear at the hearing or if upon the
recordmade at the hearing tliepartment finds that a violation
428.2095 Property exempt from debt collection. Except hasbeenestablished, the department may issue and serve on the
to the extenthat the lender has a valid security interest permittg@rson an order specifying any of the following:
underthis subchapter or has a lien under£t9in the property 1. That the person must cease dedist from the violation or

all of the following personal property of the customer is exemptacticeand make restitution for any actual damagefesed by
from levy, execution, sale, and other simifaocess in satisfaction 5 < stomer

of a Jucgmﬁm forfarr: obligation arlsI:ng frolzn adcovergd loan: 2. That the person must forfeit not more than $1,000 per-viola
(1) Clothing of the customer or his or her dependents.  tjon o1 if the person willfully or knowingly violated this sub
(2) Dining table and chairs, refrigeratdreating stovecook  chapternot less than $1,000 nor more than $10,000 per violation.

ing stove, radio, beds and bedding, couch and chairs, cooking 3 That the persomust pay to the department the costs of its
utensils,and kitchenware. inveétigation
(3) Householdgoods, as defined ih2 CFR 227.13d), 12 4. That alicense, registration, or certification issued by the

CFR535.1(g), orl6 CFR 444.1j), consisting of furniture, appli : :
ancespne television, linens, china, crockeaypd personaffects ?:np:\;,tgaento the person is suspendedrevoked or will not be

includingwedding rings, except works of art, electrogitertain o . ) o
mentequipment, antiques, and jewelty the extent that a nen 5. That any individual who is responsible for tielation
possessorgecurity interest in these househgtibds is prohip Mustbe removed from working iany capacity related to the
ited underi2 CFR 227.1%d), 12 CFR 535.4a) (4), orl6 CFR Violationor related to activities regulated by the department.
444.2(a) (4). 6. Any additional conditions that the department considers
History: 2003 a. 257 reasonable.

. . . (b) An order under pafa) is efective upon service on the per
428.210 Administration and penalties. (1)_ RuULEs. The _sonand may be appealed unde220.035
departmenimay promulgate rules for the administration of this
subchapter.The rules shall include guidelines for determining
customer’sability to repay a covered loan based upon the custo

Issuedunder par(a).

er’s debt-to—-income ratio. ) o )
s (4) SarEHARBOR. Itis a defense to any alleged violation of this

(2) INVESTIGATIONS. (a) At any time that the department ha - - o
reasorto believe that @erson has engaged in or is about to engagiéb‘:hf"‘pte’f the person alleged to hagemmitted the violation
stablishes all of the following:

in an act that violates this subchaptee department may investi 4 _ _ _
gate. In performing an investigation under this paragraph, the (&) That the person acted in good faith while committimey
departmentmay administer oaths orfamations, subpoena wit Violation.

nessescompel their attendance, adduce evidence, and require th¢b) That, no latethan 60 days after the discovery of the viola
productionof any matterincluding the existence, descriptiontion and before any investigati@r other enforcement action by
nature,custody condition, and location of any books, documentshe department under this section, the persatified the aected

or othertangible things, and the identity and location of persoggistomerof the violation and eithenade appropriate adjustments
havingknowledge of relevant facts, or any other matter reasag the loan to bring the loan into compliance with this subchapter

ably calculated to lead to the discovery of admissible evidengg.changed the terms of the loan in a manner beneficial to the cus
Thedepartment may access and examine such bdoksments, tomerso that the loan is no longer a covered loan.

or other tangible things. In any civil action brought on behalf of History: 2003 a. 257

the department bas@ah evidence obtained in such an investiga

tion, the department may recover the costs of perforniiey 428.211 Exemption for depository institutions. This

investigationif the department prevails in the action. subchaptedoes not applyo any state chartered or federally ehar
(b) If 5 or morepersons file a verified complaint with theteredbank, trust compangavings and loan association, savings

departmentlleging that a person has violated this subchapier bank,or credit union, or to any subsidiaoy such a bank, trust

a (c) The department géistice, at the request of the department
FH‘ financial institutions, maypring an action to enforce an order
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company,savings and loan association, savings bankyrexdit
union.
History: 2003 a. 2572011 a. 32
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