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CHAPTER 112
FIDUCIARIES
112.01 Uniform fiduciaries act. 112.08 Premium on bond allowed as expense.
112.02 Suspension of powers of fiduciaries engaged in war service. 112.09 Surety how dischaged.
112.03 Proxy voting of corporate stock by fiduciaries. 112.11 Uniform Prudent Management of Institutional Funds Act.

112.07 Holding of securities by fiduciaries and by custodians for fiduciaries.

112.01 Uniform fiduciaries act. (1) DeriNiTIONS. In this  the payees action in taking thenstrument amounts to bad faith.
sectionunless the context or subject matter otherwise requiresf, however such instrumenis payable to a personal creditor of

(@) “Bank” includes any person or association of person#efiduciary and delivered to the creditor in payment of or as-secu
whetherincorporated or not, carryinan the business of banking.rity for a personatiebt of the fiduciary to the actual knowledge of

(b) “Fiduciary” includes a trustee under any trust, expressééﬂ? credito or is drawn and delivered in any transaction known
implied, resulting, or constructive, personal representativBy the payee to be for the personal benefit of the fiductaey
guardian, conservatgr curatoy receivey trustee inbankruptcy ~Ccreditoror other payee is liable to the principal if the fiduciery
assignedor the benefit of creditors, prime contractor or subcorfact commits a breach of the fiduciasyobligation as fiduciary in
tractor who isatrustee under cir.79, partneragent, dicer of a drawingor delivering the instrument.
corporation,public or private, public diter, or any other person  (7) CHECK DRAWN BY AND PAYABLE TO FIDUCIARY. If acheck
actingin a fiduciary capacity for any person, trust, or estate. or other bill of exchange is drawn by a fiduciaysuch, or in the

(c) A thing is done “in good faithivithin the meaning of this Nameof a fiduciarys principal by a fiduciary empowered to draw
sectionwhen it is in fact done honestiyhether it be done negli Suchinstrument in the name fs or her principal, payable to the
gently or not. fiduciary personallyor payable to a 3rd person, and transferred by

(d) “Person” includes corporation, limited liability company the 3rd person to the fiduciargnd is thereafter transferred by the

partnershipor other association or 2 or more persons havingfiguciary, whether in payment of a personal debt of the fiduciary

joint or common interest. or otherwise, the transferee is rmund to inquire whether the
() “Principal” includes any person to whom a fiduciary flduc!ary_ls committing a breach of the f|du_C|aa;y0bI|gat|ongs

suchowes an obligation aﬁdumaryln transferring the instrument, and is not geable with

) noticethat the fiduciary is committing a breach of the fiducery’
(3) APPLICATIONOFPAYMENTS MADE TOFIDUCIARIES. A PEISON  gpligation as fiduciaryunless the transferee takes the instrument

who in good faith pays or transfers to a fiduciary any money @jith"actual knowledge of such breach, or with knowledgguoh

otherproperty which the fiduciary as sucteisthorized to receive, facisthat the transferegaction in taking the instrument amounts

is not responsible for the proper application thetgothe fidu {5 a4 faith.

ciary; and any right or title acquired from the fiduciary in comsidI

erationof such paymentr transfer is not invalid in consequenc

of a misapplication by the fiduciary

(5) TRANSFEROF NEGOTIABLE INSTRUMENT BY FIDUCIARY. If
any negotiable instrumerggayable or endorsed to a fiduciary a

e (8) DEPOSITIN NAME OF FIDUCIARY AS SUCH. If a deposit is
madein a bank to the credit of a fiduciary as such, the bank is
authorizedto pay the amount of the deposit or any part thereof
uponthe check of the fiduciangigned with the name in which

: Foye ; . . Such deposit is entered, without being liable to the principal,
suchis endorsed by the fiduciaryr if any negotiable instrument, \assthe hank pays the check with actual knowledge that the
payableor endorsed to a fiduciagyprincipal is endorsed by afiy,ciary is committing a breach of the fiduciasyobligationas

fiduciary empowered to endorse such instrumerbemalf of his iduciary in drawing the check, or with knowledge of such facts
or her principal, the endorsee is not bound to inquire whether the '3 tion in paying the check amountsta faith. If, how
fiduciary is committing a breach of the fiduciasyobligationas gbver,such a check is payable to the drawee bank, and is delivered

fiduciary in endorsing or delivering the instrument, and is nqQ} .. . S
: : S : P it in payment of or as securityr a personal debt of the fiduciary
chargeablawith notice that the fiduciary is committing a breac o it, the bank is liable to the principal if the fiduciary in fact eom

of the fiduciarys obligation agiduciary, unless the endorsee takes_ . S o Y X
the instrumen);swithgactual knowle%j/ge of such breach or witQitS @ breach of the fiduciagybbligation as fiduciary in drawing

knowledgeof such facts that the endorseattion in taking the °F delivering the check. )
instrumentamounts to bad faith. If, howeysuch instrumentis _ (9) DEPOSITIN NAME OF PRINCIPAL. If & check is drawn upon
transferrecby the fiduciary in payment of or as security for a petheaccount of a fiduciarg’principal in a bank by a fiduciamyho
sonaldebt of the fiduciary to the actual knowledge of the creditds empowered to draw checks upis or her principat account,
oris transferred in any transaction known by the transferee totbe bank is authorized to pay such check without being lible
for the personal benefit of the fiduciatiye creditor or otherans  the principal,unless the bank pays the check with actual knowl
fereeis liable tothe principal if the fiduciary in fact commits aedgethat the fiduciary is committing a breach of fiiciary’s
breachof the fiduciarys obligation as fiduciary in transferring theobligationas fiduciary in drawing such check, or with knowledge
instrument. of suchfacts that its action in paying the check amounts to bad
(6) CHECK DRAWN BY FIDUCIARY PAYABLE TO 3RD PERSON. If a  faith. If, howeversuch a check is payable to drawee bank and

checkor other bill of exchange is drawn by a fiduciary as such, @de"VEfed to it in payment of or as security for a personal debt
in the name of a fiduciary’principal by a fiducianempowered ©F the fiduciary to it, the bank is liable to the principal if fiu:-

to drawsuch instrument in the name of his or her principal, tffary in fact commits dreach of the fiduciarg'obligation as fidu
payeeis not bound to inquire whether the fiduciary is committin§i@ry in drawing or delivering the check.

a breach of thdiduciary’s obligation as fiduciary in drawing or  (10) DEPOSITIN FIDUCIARY'S PERSONALACCOUNT. If a fidu-
deliveringthe instrument, and isot chageable with notice that ciary makes a deposit in a bank to the fiducisuyérsonal credit
thefiduciary is committing a breach of the fiduciargbligation of checks drawn by the fiduciary upon an account in his cower

as fiduciary unlessthe payee takes the instrument with actualameas fiduciary or of checks payable to the fiduciary as fidu
knowledgeof such breach, or with knowledge of such facts thatary, or of checks drawn by the fiduciary upon an account in the
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nameof his or her principalf the fiduciary is empowered to draw  (a) If the fiduciary is a member of the militaoy naval forces
checksthereon, or of checlkgayable to his or her principal andof the United States or of any of its alliesif the fiduciary has
endorsedby the fiduciary if the fiduciary is empowered to beenaccepted for such service aadwaiting induction into such
endorsesuch checks, or if the fiduciary otherwise makes a depasdrvice.

of funds held by the fiduciary as fiduciatiiebank receiving such  (b) If the fiduciary is engaged in any work abroad in connec
depositis not bound to inquire whether the fiduciary is commition with a governmental agency of thieited States or in connec
ting thereby a breach of his or hebligation as fiduciary The tjon with the American Red Cross society or any other body with
bank is authorized to pay the amount of the deposit or any pghilar objects.

thereofupon the personal check of the fiducjangluding checks (c) If the fiduciary is interned in an enemy country or is in a

payableto the bank, without being liable to the principal, unlesgeign country or a possession or dependency of the United
the bank receives the depositpays the check with actual knewl siatesand is unable to return to this state.

edge that théiduciaryis committing a breach of his or her obliga
tion as fiduciary in making such deposit or in drawing such che

or with knowledge of such facts that its action in receiving tl‘c{gd
depositor paying the check amounts to bad faithd the bank

payingthe check is not bound to inquire whether the fiduciary e fiduciary while the fiduciary is engaged war service and
committingthereby a breactf his or her obligation as fiduciary until the fur>t/her order of the co)Lljrt. If t%egsuspensjbrhe fidu

(11) DEPOSITOR SAFEDEPOSITBOX RENTAL IN NAME OFESTATE  ciary will leave no person acting as fiduciaoy will leave the sole
OR TWO OR MORE FIDUCIARIES. When a deposit is made in a banlgeneficiaryof a trust as the only acting trustee of the trust, the peti
accountor a safe deposit box or storage space rented, in the naggsmust pray for the appointment of a successor unless a succes
of 2 or more persons as trustees or personal representatives, gjhas been named in the will and the named successot is
thename of an estate havi@gor more personal representativessngagedn war service or isot for other reasons unable or unwill
and a check is drawn upon the account, or access to the sgf€to act as a fiduciary
depositbox or storage space is sought by any one or mafreof (3) Wherethe application is made by a fiduciary engaged in

fiduciariesauthorized by the other fiduciary or fiduciaries to dra‘%ar servicenotice shall be given to such persons and in such man
checks.Jp_on the account, or to enter the safe deposit box or storﬁg as the presiding judge may direct. Where the applicigion
spaceneither the payee nor the other holder nor the bank is bougeny any other person interested in the estatarat and the

to inquire whether it is a breach of trust to authorize the f'duc'aﬁlﬁuciary is in the military or naval service of the United States

gr f'd“.ct'é‘”es totdraw checks upoc? the za;c:lpotgjlnt, orl to etnrfsalfee noticeshallbe given to such fiduciary in such manner as the judge
€positbox orstorage space, and IS not liable uniess the CHCU 5y girect. In every other case where the application is made by

stancesare such that the action of the payee or other hold&eor 5 harson other than the fiduciary notice thereof shall be given to
bankamounts to bad faith. . _ _ suchpersons and in such manner as the judge may direct.
(12) Not RETROACTIVE. The provisions of this section shall 4y yponthe filing of the petition and the proof of service of
notapply to transactions taking place prior to June 4, 1925. ¢ notice prescribed, the court mayotwithstanding any other
~ (13) CASESNOTPROVIDEDFORIN SECTION. In anycase not pro  provisionof law, suspend a fiduciary engaged in war service from
videdfor in this section the rules of law and equiticluding the  the exercise ofill of the fiduciarys powers and duties while the
law merchant and those rules of law and equity relating to trusiguciary remains engageith war service and until the further
agency,negotiable instruments and bankirsiall continue to orderof the court. The decree may further prowtus the remain
apply. ing fiduciary or if there is none, the successor named in the will
(14) UNIFORMITY OF INTERPRETATION. This section shall be so or appointed by theourt is possessed of and may exercise all of
interpretedand construed as tofeftuate its general purpose tothe powers and duties incidental to the persaifice as fiduciary

(2m) Whenevera fiduciary isengaged in war service, the
uciary, or any other person interested in the estate or flamd
hich the fiduciary is acting, may present a petition to the court
avingjurisdiction praying for a decree suspending powers of

makeuniform the law of those states which enact it. (5) (a) When the suspended fiduciary ceases to be engaged
(15) SHorTTITLE. This section mape cited as the “Uniform war service the suspended fiduciary may be reinstated if any of the
FiduciariesAct”. dutiesof the ofice remain unexecuted, upon application to the
(16) INCONSISTENTLAWS REPEALED. All acts or parts of acts court and upon any notice that the presiding judge ottt
inconsistentith this section are repealed. directs. Upon reinstatement of the suspended fiduciaey court
History: 1975 c.409 1979 c. 891981 c. 39%.210, 1983 a. 1891093 a. 12,  Shallremove the suspended fiduciarguccessor and revolte
492, 1997 a. 2532001 a. 1022005 a. 253 successofiduciary’s letters, and make any other order or decree

Actual knowledge or bad faith is a precondition for liability under sub. (6). Bolgghat justice requires.

v. Merrill Lynch Ready Assetsriist, 143 Ws. 2d 766423 N.Ww2d 173(Ct. App. .

1988). Y Y (Ct. App (b) Removal and revocation of letters under (@rshall not
Sub.(10) applies when a person is actually acting as a fiduciary and the bank&r the successor from again qualifying as a fiduciary in accord

awarethat it is dealing with a fiduciarylf these facts are not present, the defens i iQi i i i
containedn sub. (10)do not apply Larson vKleist Builders, Ltd203 Ws. 2d 341 eanceWIfth the pI’OVISIOrf]% of .the V_\/I|| or if fordanpg'son the Iappomt
553N.W.2d 281(Ct. App. 1996)95-2235 ) ) ) mento a successor fiduciary Is required subsequently
The 6-year limitations period found in s. 893@3 (a) applies to actions under this  History: 1993 a. 4922001 a. 102
section. Willowglen Academy-\isconsin, Inc. vConnelly Interiors|nc. 2008 WI
App 35,307 Ws. 2d 776746 N.W2d 57Q 07-1178 H 3 F
Sub. (6) imposes no requirement that a personal creditornebeives a check 112.03 PrOXy. voting of corp_orate SFOCk by fiduciaries.
drawnby a fiduciary know the exatitluciary relationship. \Wlowglen Academy- Shareﬂ'.)f stock in any corporation geinized under t_he laws tife
\,Gllswcggg%n& Vllcygnelly Interiors, Inc2008 W1 App 35307 Ws. 2d 776746  United States, any of the states thereof, any foreign courdryyor
.Sl:lb.(G) pertains to checks drawn by a fiduciary as such, or in the ofaniu provinceor other pOlI'[IC{:ﬂ sqbd|V|S|on thereof h?'q bf"wc"".‘ry
ciary’s principal by a fiduciary empowered to draw the instrument in the name of thday be voted by such fiduciary by general or limited praxiyh

principal.  “draw” under sub(6) does not equate solely with the act of personallyr withoutpower of substitution, unless such manner of voting is

signingthe instrumenin question. Here, the fiduciary “drew” checks by using i . : :
checkmachine and a facsimile stamp containing the signatures of the emplo; B%pressly prohibited by the document creating the fiduciary rela

company'scopresidents. Wowglen Academy-Visconsin, Inc. vConnelly Interr tionshipor unless the manner of voting such shares is specifically

ors, Inc. 2008 WI App 35307 Wis. 2d 776746 N.w2d 570 07-1178 directedin such document. For the purpose of this section the
) L word “corporation” shall be construed itaclude investment com
112.02 Suspension of powers of fiduciaries engaged panieswhich are common law trusts.
in war service. (1m) In this section, “fiduciary” means a per
Sonalrepresentatlve, guardlan, or testamentary trustee. 112.07 H0|d|ng of securities by fiduciaries and by cus -
(2) In this section a fiducianshall be considered to betodians for fiduciaries. (1) Notwithstanding any othgarovi
engagedn war service in any of the following cases: sion of the statutes, any fiduciags defined in s112.01 (1) (b)
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whois holding securities ia fiduciary capacityany bank or trust suchnew bond shall be filed, the court or judge shall make an
companyholding securities as a custodian or managing agent, ader requiring the principal to account for alf the principals

any bank or trust company holding securities as custodian foggtsto and including the date of the ordemd to file suctaccount
fiduciary maydeposit or arrange for the deposit of such securitigéthin a timefixed not exceeding 20 days; and shall disgaahe

in a clearing corporation as definids.408.102 (1) () When suretymaking such application from liability for any act or default
the securities are so deposited, certificates represeseingrities Of the principal subsequent to the date of such order

of the same class of the same issuer may bgedeand held in (4) If the principal shall fail to file a new bond within the time
bulk in the name of the nominee of the clearing corporation wigpecified,an order shall be made removing the principal from
any other such securities deposited in that clearing corporagionoffice, and requiring the principab file the principak account

any person regardless of the ownership of the securities, and ¥é¢hin 20 days. If the principal shall fail to file the principsal
tificatesof small denomination may breeged into one or more accountas required, the surety may make and file such account;
certificates of lager denomination. The records of the fiduciarftndUpon settlement thereof and upon the trust fund or estate being
andthe records of the bank or trust company acting as custodi e‘gﬂ/(e)rz T&dglggg%mgsﬁr‘%%ﬂsg pdr?s%elﬂé esﬁlceunrte;dé %rgﬂhgcva”
asmanaging agent or as custodian for a fiduciary shall titreds ; b ' P N
showthe name of the party for whose account the securities ar§g§g§r?tivr\]/h|ch the principal would be entitlgeere the principal
deposited.Ownership of, and other intereststime securities may 9. . . . .
betransferred by bookkeeping entry on the books of the clearin%(5,) The procedure for hearing, settling, and allowing phie-
corporationwithout physical delivery of certificates representingPa!'s account shall be according to the practice prescribed by ch.
the securities. A bank or trust company which depasitarities 62 for personal representatives. Upon the trust fund or estate
pursuanto this section shall be subject to such rules and regufiingfound or made good and paid over or properly secured, the
tionsas, inthe case of state chartered institutions, the division d¢retyshall bedischaged from all liability Upon demand by the
banking and, in the case of national banking associations, thancipal,the dischagedsurety shall return the unearned part of

comptrollerof the currency may from time to time issue. A banf1€ Premium paid for the canceled bond. .

or trust company acting as custodian fofiduciary shall, on _ (6) Any such fiduciarynay institute and conduct proceedings
demandby the fiduciary certify in writing to the fiduciary the for the dischage of the fiduciary surety and for the filing of a
securitieddeposited by the bank or trust compang irlearing cor  "€Wbond; and the procedure shall in all respects conform substan

porationpursuant to this section for the account offttieciary. tially to the practice prescribed by this section in cases vthere

- PR -proceedings instituted by a suretand with like efect.
A fiduciary shall, on demand by any party to a judicial proceed'”é—«istory: 19993 a. 4862001 a.yloz‘zoosee?.jﬁl 15%.39; Stats. 2005 s.12.09.

for the settlementf the fiduciarys account or on demand by the
attorneyfor such a partycertify in writing to the party the securi
ties deposited by the fiduciary in the clearing corporation for i
accountas such fiduciary

(2) Thissection applies to any fiduciahplding securities in (2) DerINTIoNs. In this section:
its fiduciary capacityand to any bank or trust company holding “ . ' R : .
securitiesas a custodian, managing agent or custodian for a fidy, (2) Charltfable purpose {T‘?aﬂshthe relief of g?]vettye
ciary, acting on December 4, 1975 or who after that date may aacqvanc_emefrm education or :e igion, the promotlc;]n of heatie h
regardlesf the date of the agreement, instrument or court ord%rr(?lr_notlono a}g%\_/errlr!mgnta f_pL_Jrﬁ)oseH or any other purpose, the
by which appointed ancegardless of whether or not the fiducjaryac levemenof which Is beneficial to the community

12.11 Uniform Prudent Management of Institutional
unds Act. (1) SHorTTITLE. This section may be cited as the
“Uniform Prudent Management of Institutional Funds Act.”

custodian, managing agentaustodiarfor a fiduciary owns capi  (0) “Endowment fund” means an institutional fund or part
tal stock of the clearing corporation in which the securities thereofthat, under the terms of a gift instrument, is not wholly
deposited. expendableby the institution on a current basis. “Endowment

History: 1975 c. 107199, 1983 a. 18%.329 (24) 1985 a. 23%.119 1995 a. 1UNd” does not include assets that an institution designates as an
27,1997 a. 297 endowmentund for its own use.

. (c) “Gift instrument” means eecord or records, including an
112.08 Premium on bond allowed as expense.  Any jnstitutionalsolicitation, under which property is grantedttans
fiduciary required to give a suretyship obligatiovay include as ferredto, or held by an institution as an institutional fund.
a part of the expense of executing the trust the lapf@mium (d) “Institution” means any of the following:

paid a surety corporation for executing the obligation. o .
History: 1977 c. 339Stats. 1977 s.12.07;1977 c. 447Stats. 1977 5.1P.08. 1. A person, other than an individualganized and operated

Legislative Council Note, 1977This provision is part of s. 204 Irepealed by €XClusivelyfor charitable purposes.
thisact. Ithas nothing to do with the law of insurance but deals solely with the proper 2 A government or governmental subdivision, agemcy
ductof fiduciaries. A h it bel in ci2land is t! ferred th ithout . . . . r
changelBill 258-8] oo eongs in eRaand s fansiered ere WO instrumentalityto the extent that it holds funds exclusively for a

charitablepurpose.

112.09 Surety, how discharged. (1) Any surety or the per 3. Atrust that had both charitable and noncharitable interests,
sonalrepresentative of any surety upon the bond ofteustee, afterall noncharitable interests have terminated.

guardian receiver executoror other fiduciarymay be dischged (e) “Institutional fund” means a fund held by an institution

from liability as provided in this section. On 5 days’ notice to thexclusivelyfor charitable purposes, but does not include any of
principal in such bond, application maye made to the court the following:

whereit is filed, or which has jurisdiction of such fiduciary orto Program-related assets

j f such t f [ from liabili
ﬁ{g?;?gﬁ Sriﬁgﬁ)afggrre%ru?rgésggfgcrcoomunltébl 1y as surehand 2. Afund in which a beneficiary that is not an institution has

(2) Notice of such application may be serversonally aninterest, other than an interest that could arise upon violation

within or without the state. If it shall satisfactorily appear to thd fa||u“re of thf purposes (_)f the_ fund. . .
courtor the judge that personal service cannot be had with due dil (f) “Person” means an individual, corporation, businesst,
igencewithin thestate, the notice may be served in such manrgtate trust, partnership, limitetiability company association,
asthe court or judge shall direct. Pending such application tifént venture,public corporation, government or governmental
principal may be restrained from acting, except to preserve tBegbdivision,agencyor instrumentalityor any other legal or com
trust estate. mercialentity.

(3) If at the time appointed the principal sHall to file a new (g9) “Program-related asset” means an asset held by an-institu
bond satisfactory to the court or judge, an order shall be matien primarily to accomplish a charitable purpose of the institution
requiring the principal to file a new bond within 5 days. Wherandnot primarily for investment.
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(h) “Record” means information that is inscribed on a tangibleses,benefits, purposes, and duration for which the endowment
mediumor that is stored in an electronic or other medium andfisnd is established. Unless stated otherwise in the gift instrument,
retrievable in perceivable form. theassets in an endowment fund are donor-restricted asgits

(3) STANDARD OF CONDUCT IN MANAGING AND INVESTING AN appropriatedor expenditure bghe institution. In making a deter
INSTITUTIONAL FUND. (a) Subject to the intent of a donor expresse@linationto appropriater accumulate, the institution shall actin
in a gift instrument, an institution, in managing and investing &®odfaith, with the care that an ordinarily prudent person in a like
institutional fund, shall consider the charitable purposes of ti@sition would exercise under similar circumstances, and shall
institution and the purposes of the institutional fund. considerif relevant, the following factors:

(b) In addition to complying with the duty of loyalty imposed 1. The duration and preservation of the endowment fund.
by law other than this section, each person responsible for manag 2. The purposes of the institution and the endowment fund.
ing and investing an institutional fund shall manage and itlvest 3. General economic conditions.
fund in good faith and with the care an ordinarily prudent person 4. The possible fdct of inflation or deflation.
in a like position would exercise under similar circumstances. 5 The expected total return from income and the appreciation

(c) In managing and investing an institutional fund, an instityf investments.

tion: _ _ 6. Other resources of the institution.
1. May incur only costshat are appropriate and reasonable 7. The investment policy of the institution.

in relation to the assets, the purposes of the institution, and th?b) To limit the authority to appropriate for expenditure or
skills available to the institution. accumulateunder par(a), a gift instrument shall specifically state

2. Shall make a reasonaletfort to verify facts relevant to the the limitation.
managemenand investment of the fund. (c) Terms in a gift instrument designating a gift as an erdow
(d) Aninstitution may pool 2 or more institutional funds foiment,or adirection or authorization in the gift instrument to use

purposesf management and investment. only “income,” “interest,” "dividends,” or “rents, issues, or prof
(e) Except as otherwise provided by a gift instrument, the fats,” or “to preserve the principal intact,” or words of similar
lowing rules apply: import:
1. In managingand investing an institutional fund, the-fol 1. Create an endowment fund of permanent duration, unless
lowing factors, if relevant, shall be considered: otherlanguage in the gift instrument limits the duration or purpose
a. General economic conditions. of the fund.
b. The possible dct of inflation or deflation. 2. Do not otherwise limit the authorityp appropriate for
c. The expected tax consequences, if ahjnvestment deei  €XPenditureor accumulate under p#a).

sionsor strategies. (5) DELEGATION OF MANAGEMENT AND INVESTMENT FUNC-
d. The role that each investment or course of action pla ONS. (a) Subject to any specific limitation set fortha gift
within the overall investment portfolio of the fund. strumentor in law other than this section, an institution rdaly
: - egateto an external agent the management and investment of an
_e. The expected total return from income anddpereciation jsiitutionalfund to the extent that an institution could prudently
of investments. o delegataunder the circumstances. An institution shall act in good

f. Other resources of the institution. faith, with the care that an ordinarily prudent person in a like- posi

g. The needs of the institution and the fund to make distribtion would exercise under similar circumstances, i&the fol
tionsand to preserve capital. lowing:

h. An asses special relationship or special value, if aioy 1. Selecting an agent.
the charitable purposes of the institution. 2. Establishing the scope and termshef delegation, consis

2. Management and investment decisiabsut an individual tentwith the purposes of the institution and the institutional fund.
asseshall not be made in isolation but rather in the context of the 3. Periodically reviewing the agestctions in order to moni
institutionalfund’s portfolio of investments aswhole and as a tor the agens performance and compliance with the scope and
partof an overall investment strategy having risk and return objeermsof the delegation.
tivesreasonably suited to the fund and to the institution. (b) In performing alelegated function, an agent owes a duty

3. Except as otherwise provided layv other than this sec to the institution to exercise reasonable to comply with the
tion, an institution may invest in any kind of property or type afcopeand terms of the delegation.
investmentconsistent with this section. (c) An institution that complies with p4e) is not liable for the

4. An institution shall diversify the investments of an institudecisionsor actions of an agent to which thenction was dele
tional fund unless the institution reasonably determines thagted.
becausef special circumstancethie purposes of the fund are-bet  (d) By accepting delegation of a management or investment
ter served without diversification. functionfrom an institution that is subject tiee laws of this state,

5. Within a reasonable timafter receiving propertan insti  anagent submits to the jurisdiction of the courts of this state in all
tution shall make and carry out decisions concerningeatention proceedingsirising from or related to the delegation or the perfor
or disposition of the property or to rebalance a portfolio, in orderanceof the delegated function.
to bring the institutional fund into compliance with the purposes, (e) An institution may delegate management and investment
terms,and distribution requirements of the institutionn@ges functionsto its committeespfficers, or employees as authorized
saryto meet other circumstances of the institution and the requikg law of this state other than this section.
mentsof this section. (6) RELEASE OR MODIFICATION OF RESTRICTIONSON MANAGE-

6. A persorthat has special skills or expertise, or is selectegENT, INVESTMENT, OR PURPOSE. (a) If the donor consents in a
in reliance uporthe persors representation that the person hagcord,an institution may release or modifig whole or in part,
specialskills or expertise, has a duty tise those skills or that a restriction contained in a gift instrument on the management,
expertisein managing and investing institutional funds. investmentor purposef an institutional fund. A release or modi

(4) APPROPRIATION FOR EXPENDITURE OR ACCUMULATION oF fication may not allow a fund to be used for a purpose other than
ENDOWMENT FUND; RULES OF CONSTRUCTION. (a) Subject to the acharitable purpose of the institution.
intent of a donor expressed in the gift instrument, an institution (b) The court, upon application of an institution, may modify
may appropriate for expenditure or accumulate so much of amestriction contained in a gift instrument regarding the manage
endowmentund as the institution determinesprident for the mentor investment of an institutional fundttie restriction has
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becomeimpracticable or wasteful, if it impairs the management 2. More than 20 years have elapsed sincéuhé was estab
or investment of the fund, or if, becausg circumstances not lished.

anticipated)y the donO,I’a mOdificaigion_Of .a reStriCtiOn_ will fur 3. The institution uses the propertya'nmanner consistent
therthe purposes of the fund. The institution shall notifyatiter  \yith the charitable purposes expressed in the gift instrument.
ney general of the application, and the attorney general shall be(7) REVIEWING COMPLIANCE. Compliance with this section is

givenan opportunity to be heard.o the extent practicable, anY determined in light ofhe facts and circumstances existing at the
modificationmust be made in accordance with the denprob . dinfig o g at
time a decision is made or action is taken, and not by hindsight.

ableintention. )
d. (8) APPLICATIONTO EXISTING INSTITUTIONAL FUNDS. This see

(c) If a particular charitablpurpose or a restriction contained,. " A S X
in a gift instrument on the usE an institutional fund becomes 10N applies to institutional funds existing on or established after

unlawful, impracticable, impossible achieve, or wasteful, the August 4, 2009. As applied to institutional funds existing on
court, upon application of an institution, mayodify the purpose ugust 4, 2009, this section governs only decisions made or
of the fund or the restriction on the use offtired in a manner cen actionstaken on or after that date.
sistentwith the charitable purposes expressed in theingttu (9) RELATION TO FEDERAL ELECTRONIC SGNATURESIN GLOBAL
ment. The institution shall notify the attorneyeneral of the AND NaTiIoNAL CoMMERCEACT. This section modifies, limits, and
application,and the attorney general shall be given an opportungtypersedeshe federal Electronic Signatures in Global and
to be heard. National Commerce Act15 USC 7001let seq., but does not
(d) If an institution determines thatrestriction contained in modify, limit, or supersede section 101tbat act15 USC 7001
agift instrument on the management, investment, or purpose of(aj) or authorize electronic delivery afy of the notices described
institutional fund is unlawful, impracticable, impossible toin section 103 of that actp5 USC 7003b).
achieve,or wasteful, the institution, 60 days after notification to  (10) UNIFORMITY OF APPLICATION AND CONSTRUCTION. In

the attorney generaimay release or modify the restriction, inapplyingand construing this section, consideratball be given

wholeor part, if all of the following occur: to the need to promote uniformity of the law with respect tsuits
1. The institutional fund subject to the restriction h&st@ ject matter among states that enact it.
value of less than $75,000. History: 2009 a. 33
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