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CHAPTER 102
WORKER’'S COMPENSATION

102.01 Definitions. 102.40 Reports not evidence in actions.
102.03 Conditionsof liability. 102.42 Incidental compensation.
102.04 Definition of employer 102.425 Prescription and nonprescription drug treatment.
102.05 Election by employemwithdrawal. 102.43 Weekly compensation schedule.
102.06 Joint liability of employer and contractor 102.44 Maximum limitations.
102.07 Employee defined. 102.45 Benefits payable to minors; how paid.
102.075 Election by sole proprietppartner or member 102.46 Death benefit.
102.076 Election by corporate ti€er. 102.47 Death benefit, continued.
102.077 Election by school district or private school. 102.475 Deathbenefit; law enforcement and correctiondicef's, fire fighters, res
102.08 Administration for state employees. cue squad members, diving team members, national or state guard mem
102.11 Earnings, method of computation. bersand emagency management personnel.
102.12 Notice of injury exception, laches. 102.48 Death benefit, continued.
102.123 Statement of employee. 102.49 Additional death benefit for children, state fund.
102.125 Fraudulent claims reporting and investigation. 102.50 Burial expenses.
102.13 Examination; competent witnesses; exclusion of evidence; autopsy 102.51 Dependents.
102.14 Jurisdiction of department; advisory committee. 102.52 Permanent partial disability schedule.
102.15 Rules of procedure; transcripts. 102.53 Multiple injury variations.
102.16 Submission of disputes, contributions by employees. 102.54 Injury to dominant hand.
102.17 Procedurenotice ofhearing; witnesses, contempt; testimomedical 102.55 Application of schedules.
examination. 102.555 Occupational deafness; definitions.

102.175 Apportionmentof liability. 102.56 Disfigurement.
102.18 Findings, orders and awards. 102.565 Toxic or hazardous exposure; medical examinatongitions of liability
102.19 Alien dependents; payments through consulficet. 102.57 Violations of safety provisions, penalty
102.195 Employees confined in institutions; payment of benefits. 102.58 Decreased compensation.
102.20 Judgment on award. 102.59 Preexisting disabilityindemnity
102.21 Payment of awards by municipalities. 102.60 Minor illegally employed.
102.22 Penalty for delayed payments; interest. 102.61 Indemnity under rehabilitation law
102.23 Judicial review 102.62 Primary and secondary liability; unchangeable.
102.24 Remanding record. 102.63 Refunds by state.
102.25 Appeal from judgment on award. 102.64 Attorney general shall represent state and commission.
102.26 Fees and costs. 102.65 Work injury supplemental benefit fund.
102.27 Claims and awards protected; exceptions. 102.66 Payment of certain barred claims.
102.28 Preference of claims; workercompensation insurance. 102.75 Administrative expenses.
102.29 Third party liability. 102.80 Uninsured employers fund.
102.30 Other insurance notfafcted; liability of insured employer 102.81 Compensation for injured employee of uninsured employer
102.31 Worker's compensation insurance; policy regulations. 102.82 Uninsured employer payments.
102.315 Worker's compensation insurance; employee leasing companies. 102.83 Collection of uninsured employer payments.
102.32 Continuing liability; guarantee settlement, gross payment. 102.835 Levy for delinquent payments.
102.33 Department forms and records; public access. 102.84 Preference of required payments.
102.35 Penalties. 102.85 Uninsured employers; penalties.
102.37 Employers’ records. 102.87 Citation procedure.
102.38 Records and reports of payments. 102.88 Penalties; repeaters.
102.39 Rules and general orders; application of statutes. 102.89 Parties to a violation.

Cross—reference: See also ctDWD 80, Wis. adm. code. (d) “Municipality” includes a countycity, town, village,

N . schooldistrict, sewer district, drainage district and long—term care
102.01 Definitions. (1) This chapter may be referred to as;._, - ! : il ; .
the “Worker's Compensation Actand allowances, recoveries%l's‘tr'ct":lnd other public or quasi—public corporations.

andliabilities under this chapteonstitute “Vérker’s Compensa  (dm) “Order” means any decision, rule, regulation, direction,

tion”. requirementor standard of the department, or any other deter
(2) In this chapter: minationarrived at or decision made by the department.

(a) “Commission” means the labor and industry reviewcom (e) “Primary compensation and death benefit” means-com
mission. pensatioror indemnity for disability or death benefit, other than
(ag) “Commissioner” means a member of the commission.increased, double or treble compensation or death benefit.

(am) “Compensation” means workeicompensation. (eg) “Religious sect” means a religious body of persons, or
(ap) “Department” means the department of workfateget ~ division of a religious body of persons, who unite in holding cer
opment. tain special doctrines or opinions concerning religion that distin

(bm) “General order” means such order as applies generadlyish those persons from others holding the same general
throughout the state to all persons, employments, places e¢ligiousbeliefs.
employmentor public buildings, or all persons, employments or (em) “Secretary” means the secretary of workforce develop
placesof employment or public buildings of a class under thgent.

jurisdiction of the department. All other orders of the department (f) “Temporary help agency” means an employer who places

shallbe considered special orders. . | i or | - | " |
(c) “Injury” means mental or physical harm an employee Its employee with or leasats employees to another employer
who controls the employegwork activities and compensates the

causedby accident or disease, and also medasage to or . , .
destructiorof artificial members, dental appliances, tebtaring f!rst employer fprthe employee services, regardless of the dura
é%of the services.

aidsand eyeglasses, but, in the case of hearing aids or eyegla ) ] )
only if such damage or destruction resultexim accident which ~ (g) Except as provided in $02.555with respect to occupa
alsocaused personal injury entitling the employee to compensi@nal deafness, “time of injury”, “occurrence of injury”, or “date
tion therefor either for disability or treatment. of injury” means:
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1. In the case of accidental injuye dateof the accident any place to respond to and return from that call, but excluding any
which caused the injury deviationsfor private or personal purposes; or any fire fighter or

2. In the case of disease, the date of disabilitjf tinat date municipalutility employee responding to a call for assistance out
occursafterthe cessation of all employment that contributed to tigdethe limits of his or her city or village, unless that respasise
disability, the last day of work for the last employer whosdn violation oflaw, is performing service growing out of and inci

employmentcaused disability dentalto employmen_t. _ _ _
(gm) “Wisconsin compensation rating bureau” means the 3. An employee is not performing service growing ousred
bureauprovided for in s626.06 incidental to his or her employment while going to or from
(h) “Uninsured employer” means an employer that igidte- employmentin a private or group or employer—sponsored car
tion of 5.102.28 (2) pool, van pool, commuter bus service, or other ride—sharing pro

N " . gramin which the employee participates voluntarily andgbie
g) lirgg%lgeg employers fund” means the fund establishegl o ,senf which is the mass transportation of employees to and
uncers. 20z @) ) from employment. An employee is not performing service grow
(jm) “Uninsured employer surchge” means the surclg® jng out of and incidental to employment while engaging in a pro

unders.102.85 (4) gram, event, or activity designeih improve the physical well-
(k) “Workweek” means a calendar week, starting on Sundbging of the employee, whether or not the program, event,
andending on Saturday activity is located on the employsrpremises, if participatioin

;és{%gzléggs cééil;sgto%%igg %9756%129%%1973 _g. %9723778t 139;%%%(1)9(2? the program, event, or activity is voluntary and the employee
a. ; a. a. a. 67 a. 2Bs. 0 . : R
1998a. 117, 417, 1997 a. 31999 a. 914; 2001 a. 372003 a. 1392007 a. 20 receivesno compensation for participation.

In an occupational disease claim, thaminer may find the date of injury tobe 4. The premises of the employer include pinemises of any

giherthan %gc}agg&%%)wo’k- Royal-Globe Insurance CDIMAR, 82 Ws.2d  otherperson on whose premises the employee performs service.
) An intentionally inflicted injury unexpected and unforeseen by the injured party 5. To enhancéhe morale and ffiency of public employees

is an accident under sub. (2) (c). JensdBrployers Mutual Casualty Cb61 Ws.  In this state anattract qualified personnel to the public service,
2d 253 468 N.W2d 1(1991). it is thepolicy of the state that the benefits of this chapter shall

Cessatiorof employment under sub. (2) (g) 2. does not require that the employ, - :
no longer be employedhut requires that the employee no longer be employed in téﬁtendand be granted to employees in the service of the state or

employmenthat contributed to the disabilityf thaf is the case, the employer thatOf any municipality therein on the same basishensame manner
causedhe injury is responsible. North River Insurance \CManpower €mporary iti ith li i i
Caices213 Ws. 2 83568 N W20 15(CL App. 1967196-2000 under ?he sarlne conditions, and \/f\(lth like rlght of recovery asin the
LIRC's determination of “scope of employment” is given great weight deference@S€ Of employees ofpersons, firms or private corporations.
Whetheran agency determination is given great weight depends on whether it hAcccordingly, the same considerations, standards, and rules of

experiencdn interpreting a particular statutory scheme and not on whether it iqj i i ini
ruledon the specific facts. olvn of Russell Wlunteer Fire Department kIRC, 223 "@igcision shall apply in all cases in determlnlng whether any

Wis. 2d 723589 N.W2d 445(Ct. App. 1998)98-0734 employeeunder this chapteat the time of the injurywas per
Sub.(2) (g) sets the date of injury of an occupational disease, and s. 102.42 (1) forming service growing out of and incidental the employes’

videsthat medical expenses incuriieefore an employee knows of the work-relate! ; ; At
injury are compensable. Read togetmeedical expensds occupational disease demployment. Forthe purposes of this subsection ndedénti

casesare not compensable until the date of injbigt once the date is established alidtion shall be made among any of the classes of employers enu

expensesssociated with the disease, even if incurred before the date of anery meratedn s.102.040r of employees enumeratedsii02.07% and
ﬁ?$%%”f§‘§}%f£‘é%‘_’ f’ggg‘)’gﬂ‘gy}%“’ance Co. LIRC, 229 Ws. 2d 416600 14 statutesprdinances, or administrative regulations otherwise
Sub.(2) (g) 2. does not represent a comprehensive statement of a claboadén ~ applicableto any employees enumerated it@2.07shall be con
of proof nor does it abrogate the requirement of s. 102.03 (1) (e) that the claimant rtm;ﬂing.
provethat the injury arose out of employment. It mems#ys out a mechanism for .. . . . -
fixing the time, occurrencer date of an injury for purposes of identifying the proper (d) Where the injury is not intentionally self-inflicted.
employeragainst whom a claim may be made. WhitelRC, 2000 WI App 244 (e) Where the accident or disease causing irguises out of
239Wis. 2d 505620 N.W2d 442 00-0855
In the case of disease, the date of disability under sub. (2) (g) 2. was the date Wheremployees employment.
the employeecould no longer work, not when he first underwent an employer— (f) Every emp|0yee whose employment requires the emp|0yee

requiredmedical examination. ixginia Surety Co., Inc..\LIRC, 2002 WI App 27 g h X

e O sty PP277 4 travel shall be deemed to performing service growing out of
A comp%ny in tt)he(bzti%iners]s ofhloaning emplolyeesd was notla “temp&r)]rary hheandincidental to the employesémployment at all times while on

agency”under sub. when that company placed an employee with anotl i i iati i

employerwho paid the loaning compartyut without the loaning compasyknowt @4 trip, except when engagedardewatlon fora prl_vate or Pefsona'

edgeassigned the employee to a thadmpany The statute requires that the PUrPOSe. Acts reasonably necessary for living or incidental

fhmfloyids eralal\fleg bﬁ/ theengrJOfr_ary Telp ggetnaf] to th% employezr(\)nﬂov\\flvlilksupgrvismeretoshall not be regarded as such a deviatiny accident or
atwork. M. M. Schranz Roofing, Inc. First Choice Emporary pp ; fai ;

338Wis. 2d 420809 N.W2d 880 11-0345 diseasearising out of a hazard of such service shall be de¢med

ariseout of the employes’employment.

102.03 Conditions of liability . (1) Liability under this  (g) Members of the state legislature are covered by this chapter
chaptershall exist against an employer only whereftilewing Whenthey are engaged in performing their duties as state legisla

conditionsconcur: torsincluding:
(a) Where the employee sustains an injury 1. While performing servicegrowing out of and incidental
(b) Where, at the time of the injyrgoth the employer and t© their function as legislators; .

employeeare subject to the provisions of this chapter 2. While performing their dicial duties as members obm

(c) 1. Where, at the time of the injutile employee is perform mitteesor gther oﬁc?al bodies created by the Iegis_lature;
ing service growing out oénd incidental to his or her employ 3. While traveling to and from the state capital to perform
ment. their duties as legislators; and

2. Any employee going to and from his or her employment 4. While traveling to and from any place to perfcservices
in the ordinary and usual wayhile on the premises of thegrowing out of and incidental to their function as legislators,
employer,or while in the immediate vicinity of those premises ifegardles®f where the trip originated, and including acts reason
the injury results from an occurrence on the premises; aafly necessary for living but excluding adgviations for private
employeegoing between an employsrdesignated parkinigt  Or personal purposes except that acts reasonably necesdary for
andthe employess work premises while on a direct route and iflg are not deviations.
the ordinary and usual way; any volunteer fire fightérst (2) Wheresuch conditions exist the right to the recovery of
responderemegency medical technician, rescue squad membeompensatiorunder this chapter shall be the exclusive remedy
or diving team member while responding to a call for assistanegainstthe employerany other employee t¢iie same employer
from the time of the call for assistance to the time of hieesr andthe workers compensation insurance carrierhis section
returnfrom responding to that call, including traveling to and frordoesnot limit theright of an employee to bring action against any
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coemployeefor an assault intendetb cause bodily harm, or employmenteven though the injury may not have caused disability in another person.

againsta coemployee for negligenperation of a motor vehicle Sémonepartment Store DILHR, 50 Ws. 2d 518184 N.W2d 871(1971).
A salesperson on a trip who deviatedhe extent of spending several hours in a

notowned or leased by the employer against a CoemF?'Oy_@ tavernbefore being killed on his ordinary route home may have been in the course
the same employer to the extent that there would be liability ofbsemployment, in which case his estate woulebtitled to compensation. Lager
governmentabnit to pay judgments against employees urder¥- DILHR, 50 Wis. 2d 651185 N.w2d 300(1971).

: e f A wife cannot assert a separate and independent cause of action against her hus
collective bagammg agreement or a local ordinance. band’'semployer for loss of loss of consortium due to injuries sustained by the hus

(3) Providing or failing to provide any safety inspection orbandin an industrial accident covered by this chapRssencrans Wisconsin Ele-

safetyadvisory service incident to a contract for wotkeyom ~ PhOneCo.54 Wis. 2d 124194 N.Wd 643(1972). . . .
L . . A commissionfinding that the deceased was performing services when killed
pensatiorinsurance or to a contract for safety inspections or saf@fifie walking on a Milwaukee streat 3 a.m. while intoxicated was sustained. -Phil

advisory services does not by itself subject an insuBer lipsv. DILHR, 56 Wis. 2d 569202 N.W2d 249(1972).

employer,an insurance service gamization, aunion, a union Membersof a partnership are employers of the employees of the partnership. An
! ! Lo employeecannot bring a 3rd—party action against a member of the employing part
memberor any agent or employee of murer employerlnSUF nership. Candler v Hardware Dealers Mutual Insurance G@.Ws. 2d 85 203

anceservice oganization or union to liability for damages for arn.w.2d 659(1973).
injury resulting from providing or failing to provide the inspection The “exclusive remedy” provision in sub. (2) does not prevent an action for per
or services sonalinjuries against a supervisory coemployee on the basis of negligence by com
. . mon law standards.Ilt makes no dference that the coemployee is brought in by
(4) The right to compensation and the amount of the -cormeansof a 3rd-party complaint. LampadaState Sand & Grav€lo.58 Wis. 2d 315
pensatiorshall in allcases be determined in accordance with tH&6N-W.2d 138(1973).

L : . A salesperson, employed on a part-salary and part—-commission basis, who trav
pI’OVISIonSOf law in efect as of the date of the Injury except as tQled each day from his home, servicing and soliciting orders wétipirescribed terri

employeesvhose rate of compensati@gnchanged as provided intory, using a delivery truck furnished by his employer whodeahe was not

requiredto report to, was performing services incidetdatmployment when he fell
$5.102.43 (7)or102.44 (1)or (5) or, before May 1, 2014, as pro on his icy driveway going to his delivery truck to leave for his first call. Black River

vided in s.102.43 (5) (c)and employees who are eligible tOpairy products, Inc, DILHR, 58 Wis. 2d 537207 N.W2d 65(1973).
receiveprivate rehabilitative counseling and rehabilitatisaen- Sincethe deceders’employment status for services rendered irstaie was sub
ing unders.102.61 (]_mhnd except as provided iM€2.555 (12) stantialand not transitoryand the relationship was not interrupted by cessation of
(b) work for the Wisconsin employetthe department erred when it predicatedésial
' of benefits on the employesrconflicting testimony that during the year in which the
(5) If an employee, while Working outside the territorial limitemployeemet his death higorking time in Wsconsin had been reduced to 10%.

i ini i Simontonv. DILHR, 62 Ws. 2d 1.2, 214 N.W2d 302(1974).
of this state, s@érs an Injury on account wfhich the employee’ Undersub. (1) (f), no purpose of the employer was served by an extended deviation

or in the event of the_ employ&'death’ his _Or her de_pendentsto test road conditions in bad weather to determine if visiting a boyfriend or going on
would have been entitleb the benefits provided by this chapter hunting trip the next day would be feasible, nor was it a reasonably necessary for

hadsuch injury occurred withithis state, such employee, or in thdving or incidental thereto. HunterPILHR, 64 Ws. 2d 97218 N.W2d 314(1974).

) : [ Underthe 4-element test for deciding whether a worker was a loaned or special
eventof the employes death resultlng _from such |njur§he employeethe 1st element, actual or impﬁed consent to work for the special emp?oyer
dependentsf the employee, shall be entitled to the benefits pr@aasnegated by the existence of a work order providing that the plaimtifid not
vided by this chapteiif at the time of such injury any of the follew beemployed by the special employer for a perio@®@tlays, and by the absence of
. L any other evidence indicating consent; hence, the plamé$ a business invitee and
ing applies: not anemployee at the time of the accident. Nelson. & J. Press Cori5 Wis.

(a) His or her employment jwrincipally localized in this state. 2d 770 223 N.W2”d 607(1(1974). . e oniv o _
. - . . - Nontraumaticallycaused mental injury is compensable only if it results from a situ
(b) He or she is working under a contract of hire made in th;{é;‘nof greater dimyt:ensions than tﬂajy—r%lo—day rgental stressés and tensions that all

statein employment not principally localized in any state. employeesmust experience. Swiss Colorigic. v DILHR, 72 Ws. 2d 46 240

(c) He or she is working under a contract made in this state\4i{-2d128(1976). i i )
provider of medical services to an employee did not have a cause of action under

employmentprincipally localized in another state whagerkers  theworker's compensation act against the employer when the employer denied liabil

compensatiotaw is not applicable to that perss@mployer ity and compromised an employgelaim. La Crosse Lutheran HospitaDider
d) H rshei rkin nder ntract of hire made in thb%lrg' 73 Wis. 2d 71241 N.w2d 875(1976).
( ) € or she Is working under a contract or hire made | ISrhe doctrines of required travel, dual purpose, personal comfort, and speeial mis

statefor employment outside the United States. sionare discussed. SauerweirDILHR, 82 Ws. 2d 294262 N.W2d 126(1978).
(e) He or she is a \sConsin lawenforcement dicer acting  T0ERere0n SomoT T0gne (i B APRY SRt working houre: & Jenial of
Undefan agreement authorized undet 85.46 benefitsfor an injury received while eating lunctf tife premises did not deny equal
History: 1971 c. 148307,324, 1975 c. 14%s.15,54;1977 c. 195272, 418 1979  protection. Marmolejo v DILHR, 92 Ws. 2d 674285 N.W2d 650(1979).
C. 278 1981 c. 921983 a.98, 1985 a. 831993 a. 49370, 490, 492 2005 a. 172 The presumption in favor of traveling employees does not modify the requirements
2007a. 1852009 a. 2062011 a. 183 _ for employer liability Goranson WDILHR, 94 Wis. 2d 537289 N.W2d 270(1980).
Committee Note, 1971The Wsconsin Suprem€ourt in the case of Halama v Tnatsub. (2) denies 3rd—party tort—feasors the right to a contribution action against
ILHR Department48 Ws. 2d 32§1970), suggested that consideration be given tg negligent employewho was substantially more at fault does not render the statute
extendingcoverage to an employee who is injured while going to or from work qQfhconstitutional. Mulder v Acme—Cleveland Cor@5 Wis. 2d 173290 N.W2d 276
adirect route between two portionstbe employes premises, i.e., parking lot and (1980).
work premises. [Bill 371-A] . ) Useof the parking lot is a prerequisite for coverage under sub. (1) (c) 1. [now (1)
Thedepartment correctly found on a claim for death benefits for an employee M5 1 “Injury on a direct path between the lot and the work premises ifgresuf
deredwhie she alone remained in afiat that had been vacated by all oteeploy ' JaegeBakirig Co. vKretschmanng6 Ws. 2d 500292 N.W2d 622(1980)
ees that the accident arose out of the deceasadployment since the isolated worl - - - . ; )
environment in which the deceased worked constituted a zone of special dﬂdgerN \?\;Jgd(%gs g?nztltutlgggll. Oliver.Vfravelers Insurance C003 Ws. 2d 644309
hencethe positional risk doctrine was applicable. Allighnufacturing, Inc. v iy 4(4 - APP. )- . '
DILHR, 46 Wis. 2d 563173 N.W2d 690(1370). iiUredon the Joh by pereons armployea or that perpoce di not subjempleyer -
Theholding inBrown v Ind. Comm9 Wis. 2d 555that causation legally didient s : . !
to support compensation does not requisb@wing of strain or exertion greater thanteoog)riggg'“ty for malpractice. Jenkins $abourin104 Ws. 2d 309311 N.Ww.2d
thatnormally required by the employsatork eforts, was not intended to preclude ( ). ) )
adoctor determining caUsation, from considering whether the employee was engﬁ&fpeatedvork—related back trauma was compensable as an occupational disease.
in usual work at the time of injuryjHowever the doctor should not automatically eon Snelby Mutual Insurance Ca. DILHR, 109 Wis. 2d 655327 N.W2d 178(Ct. App.
cludeeachtime an employee is injured while performing a task previously performé'@32)-
on a regular basis that the injury was caused by a preexisting condition rather thanjury due to horseplay was compensable. The “positional risk” doctrine applied.
employment. Pitsch vDILHR, 47 Ws. 2d 55176 N.W2d 390(1970). Thatdoctrine provides that an accident arisesob@mployment when the connec
When a herniated disc was diagnosed within a few days after the claimed injti§n between employment and the accident is such that the obligations of the-employ
the evidence dichot justify the departmestfinding that the employee did not meetMentplacethe employee in the particular place at the time the employee is injured
the burden of proof. Erickson DILHR, 49 Ws. 2d 1.4, 181 N.W2d 495(1970). by a force not personal to him or heé8runs \blkswagen, Inc. WDILHR, 110 Ws.
The departmentcannot divide liability for compensation among successived 319328 N.w2d 886(Ct. App. 198_2)_' )
employersfor the efects ofsuccessive injuries in the absence of evidence to sustain¥whenan employee who witnessediajury to another was an active work-related
afinding that the disability arose from the successive injuriescan it assess all Participantin the tragedyresulting nontraumatic psychigjury was compensable.
liability against one a$everal employers nor divide liability equally among each ofnternationaHarvester vLIRC, 116 Ws. 2d 298341 N.w2d 721(Ct. App. 1983).

severalemployers if there is no evidence to support a finding thatijtng or injuries The“horseplay” rule barred recovery when the decedent jokingly placed his head
contributedto the disability in that manneSemons Department StoreDILHR, 50  insidea mold compression machine and accidentally stétrtedigbor v DILHR,
Wis. 2d 518 184 N.w2d 871(1971). 115Wis. 2d 606340 N.W2d 918(Ct. App. 1983)aff’d 120 Wis. 2d 375355 N.w2d

While susceptibility to further injury doasot necessarily establish a permanenb32 (1984).
disability under the “as is” doctrin@n employes' predisposition to injury does not ~ An employeeinjured by machinery manufactured by a corporation that had
relieve a present employer from liability if the employee becomes injured due to thergedwith the employer prioto the accident could recover in tort against the
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employerunder the “dual persona” doctrine. SchweineHartford Accident & An employee terminated fanisrepresenting his or her medical condition while
IndemnityCo.120 Ws. 2d 344354 N.W2d 767(Ct. App. 1984). receivingdisability benefits for a concededly work-related injury continues to be
Underthe “positional risk” doctrine, the murder of an employee by a coemployéstitledto benefits. Brakebush Brothers, IncLARC, 210 Ws. 2d 623563 N.W2d
off work premises was an injury arising out of employment. Applied Plastics, Irfgl2 (1997),95-2586
v. LIRC, 121 Wis. 2d 271359 N.W2d 168(Ct. App. 1984). A work-related injury that plays any role irs@cond injury is properly considered
Worker’scompensation provides the exclusive remedy for injuries sustained as&r@/bstantial factor in the reinjurjo find a work-related injury not a factor in a-sec
resultof a company doctés negligence. Franke Durkee, 141 Ws. 2d 172413  ondinjury, it must be found that the claimant would havdesetl the same injury
N.W.2d 667 (Ct. App. 1987). to the same extent, despite the first injulyew symptoms alone do not suggest an
The“dual persona” doctrinis adopted, replacing the “dual capacity” doctrine. AlunrelatedSecond injury Lange VLIRC, 215 Wss. 2d 561573 N.W2d 856(Ct. App.
3rd-partymay recover from an employer only when the employeopasated in a 997),97-0865 . . .
distinctpersona as to the employee. Hennin@eneral Motors Assembli43 Ws. TheSeamaroaned employee test is a 3—element test that is often miscast because
2d 1, 419 N.W2d 551(1988). the Seamarcourt indicated that there are 4 “vital questions” that must be answered.
The legal distinction between a corporation/employer and a parmership/Iandbe83 elements are: 1) consent by the employee; 2) entry by the employee upon work
thatleasedhe factory to the corporation, although both entities were composed'8f the special employer; and 3) power of the special employer to control details of
the same individuals, eliminated the partners’ immunityiratividuals under the thework. The distinction between employee consent to perform caisimnd con
exclusivity doctrine for negligence in maintaining tleased premises. Couillard v S€ntto enter into a new employment relationship is important. Bornen@orwyn
Van Ess,152 Ws. 2d 62447 N.W2d 391(Ct. App. 1989). Transport/Ltd. 219 Ws. 2d 346580 N.W2d 253(1998),96-2511
The injured employee, and not an injuring coemployee, rhese been acting Undersub. (1) (f), there is a presumption that a travelling employee performs ser

within the scope of employment at the time of injudgenson VEmployers Mutual  Vicesincidental to employment at all times on a trip. The burdgmasing a personal
Casualty Co161 Ws. 2d 253468 N.W2d 1(1991). deviationon the trip is on the party asserting the deviation. Recreational activities

An assault undesub. (2) must be more than verbal; it must be physical. Jensmpaﬁ)ﬁogggerlﬁg ?,Eﬁggl ggg \%ts)pgg %ﬂ?%p,\lb%gg gé)é&ls\;/\é%%sggt_tg?o%re
v. Employers Mutua}l Casuagtyl_cil;?l Ws.32g 253468:;'\/\12(‘ 1(1991). LIRC’s determination of “scope of employment” is given great weight deference.
_A parent corporation can be liable as a 3rd-party tortfeasor to an emgfl@y@®  \yhetherany agence determination is given great weight depends on whethas it
sidiary when the parent negligently undertakes to render services to the subsidiiXeriencein interpreting a particular statutory scheme and not on whether it has
thatthe parent should have recognized were necessary for the protectiosus the e o the specific facts. on of Russell Wlunieer Fire Department MIRC, 223
sidiary’s employees. Miller vBristol-Myers,168 Ws. 2d 863 485 N.w2d 31 Wis. 2d 723589 N.W2d 445(Ct. App. 1998)98-0734 '
an . . . App.

(1992) . ) . ) A compensable injury must arise out of employment, which refers to the causal
A compromise of a work&s compensation claim based on an allegation that a§i, of the injury and occur while the employee performs a service growing out of and
injury was job related precluded the claimant from pursaingscrimination claim incidentalto employment, which refers to the time, place, and circumstances of the
againsthe same employer on the theory that the injury was noejated. Marson injury. Ide v LIRC, 224 Wss. 2d 159589 N.W2d 363(1999),97-1649

V. LIRC, 178 Wss. 2d 18, 5(_)3 _N.W2d 582(Ct. App. 1993). . Intentionalharm to aremployee is an “accident “ subject to this chapter if caused

A coemployee of the plaintiivho closed a car door on the plaifgifiand was not by acts of a coemployee, but not if caused by acts of an employentionally self-
engagedn the “operation of a motor vehicle” under sub. (2). Hal&nimerleel78 jnflicted injury is not subject to this chaptéut death by suicide is not necessarily
Wis. 2d 417504 N.w2d 41 (Ct. App. 1993). “intentionally self-inflicted” and is subject to this chapter if the suicide results from

A corporatiors president who purchased and leased a machine to the corporagiavork-related injury without an independent interveriagse. Cohn.\Apogee,
asan individual held a dual persona and was subject to tort lialiRaych vOfficine  Inc. 225 Ws. 2d 815593 N.W2d 921(Ct. App. 1999)97-3817
Curioni, S.PA. 179 Wis. 2d 539508 N.W2d 12(Ct. App. 1993). Sub.(1) (f) does not establish a bright line rule that if a travelling employee stays

This section does not bar an employee from seeking arbitration under a collectiver past the conclusion of a busingsst of a trip, there is a personal deviation. An
bargainingagreement to determine whether termination following an injury violateemployees not required to seek immediate seclusion in a hotel and to remain away
theagreement. This section ordycludes tort actions for injuries covered by the actfrom humanbeings at the risk of being clgad with deviating from employment.
Countyof Lacrosse WWERC,182 Wis. 2d 15513 N.W2d 708(1994). WisconsinElectric Power Co. \LIRC, 226 Ws. 2d 778595 N.W2d 23(1999),

A contract‘made in this state” undeub. (5) (b) is determined by where the-con 97-2747 ) o o .
tactwas accepted. A contract accepted by telephone is wisele the acceptor  Injuriesdid notarise out of employment when the injured party was injured while
speaks.Horton v Haddow 186 Ws. 2d 174519 N.W2d 736(Ct. App. 1994). collecting a paycheck as a matter of personal convenience. SetR€y2000 WI

Settlementof an employes workets compensation claim for a worklated ~APp 11, 232 Ws. 2d 519606 N.W2d 17599-0123 B
injury precluded the assertion of the emplogesiaim that she was entitled to leave An employees claim under s. 134.Gdgainst fellow employees for injury to repu
for the injury under the Family Medical Leave Act, s. 103.10. Fin@IMHR, 186  tationand profession was preempted by this section. MudroviSiete,2000 WI
Wis. 2d 187 519 N.W2d 731(Ct. App. 1994). App 174 238 Wis. 2d 162617 N.W2d 24299-1410 _

Employerpayment of travel expenses does not alone render commuting a part g¢ndersub. (2), recovergf compensation is the exclusive remedy against a-work
employmentsubject to coverageWhen travel is a substantial part of employmen€! S compensation carrier and the carsiegents. \aistrom v Gallagher Bassett Ser
andthe employer provides\ehicle under its control and pays costs, coverage magces. Inc. 2000 Wi App 247239 Ws. 2d 473620 N.w2d 223 00-1334

betriggered. Doering.\WLIRC, 187 Ws. 2d 471523 N.W2d 142(Ct. App.1994). It was reasonable for LIRC to hold that an employee had temporarily abandoned
Whetherphysical contact of a sexual nature was an assault by a coemployeeflibioP and was not performing servidesidental to employment under sub. (1) (c)

subjectto the exclusive remedy provision of sub. (2) is a question of fact. A reas when he left the workplace to seek medical attention for an immediate need that

ablejuror could conclude that sexual conduct couldbefensive that a reasonable Wasnot related to his employment, even though intending to return. . EiRC,

person would have understood that physical injury ss@bss of sleep, weight loss, 2000WI1 App 239 239 Ws. 2d 57,462(.) N.W2d 449 00-0523 L

or ulcers was substantially certain to followvest Bend Mutual Insurance Co. v . Whethera traveling employes'multiple drinks at a tavern was a deviation was

Berger,192 Ws. 2d 743531 N.W2d 636(Ct. App. 1995). irrelevantwhen the employee was injured while engaged in a later act reasonably nec

An employees claims of defamation by an employer are preempted by this secti ﬁ_sarlyp |i\£intg- lUrgjder S. 102'518' li)ntox;g:tatiog d_(:es n‘,\)/f q[eéalalrbrkers con&grensa
Claims for tortious interference with contract are not for injuries covered by the wol9" C1&im butonly decreases tne beneiits. Heritage Mutual Insurance Laxsen,

er's compensation act and are not precluded!f WF & M Banks,193 Ws. 2d 439 01WI 30, 242 Ws. 2d 47624 N.W2d 129 98-3577
’ ' Underthe private errand doctrine, if a person in authority over the employee asks

534N.W.2d 877(Ct. App. 1995). the employee to perform a service for the personal benefit of the employer or the
c olr:‘t(i)rgtlggsg]l ;Pilasscfgerui)rﬁrzaes\%ﬂ(egr:gxgggl?;ev;gokg i%ﬁgggsgfgne&ﬂgzg?se ployee’ssuperior and the employee is injured while performing the task, the injury

: o rewout of and was incidental to employment unless the request is clearly unautho
Excessgpaymentsare not workes compensation and may be conditioned on the pap "
ties' agreement. City of Milwaukee RILHR, 193 Ws. 2d 626534 N.W2d 903(Ct. Pzed. Begel VLIRC, 2001 WI App 134246 Ws. 20 345631 N.Vi2d 220001875

App. 1995) Underthe “dual personatioctrine, the employ& second role must be so unre
CemE . . . . . latedto its role as an employer that it constitutes a separate legal person. St. Paul Fire
A waiver of employer immunity from suit under this section may be made by @yjarine Insurance Co. Keltgen,2003 W1 App 53260 Ws. 2d 523659 N.w2d
expressagreement of indemnification. Schaubhest Bend Mutual195 Ws. 2d 906, 02-1249 "
181,536 N.w2d 1?3’_(0' App. 1995)94-2174 . ) Whenone company was the injured emplogemhployer on the date of timgury,
_If an employer injures an employee through intentional sexual harassieent,,;t another company contracted to become the employer retroactive to a date prior
injury is not an accident under sub. (1)&ajl not subject to the exclusivity provision tg the injury the former and its insurer wettge responsible for providing benefits
of sub. (2). Lentz.vYoung,195 Ws. 2d 457536 N.W2d 451(Ct. App. 1995), ynderch. 102. Epic StiManagement, Inc..\LIRC, 2003 WI App 143266 \is.
94-3335 , ) ) 2d 369 667 N.W2d 765 02-2310
An employee musgprove unusual stress in order to receive benefits for a nervousunderthe last exception in sub. (2), an employee who receives virem
disability that resulted from emotional stress. MilwaukeelRC, 205Wis. 2d 255  pensatiorbenefitsmay also file suit against a coemployee when a governmental unit
556 N.W.2d 340(Ct. App. 1996)95-0541 is obligated to pay judgments against that employee pursuant to a colleajiebar
An attack that occurs durirgmployment arising from a personal relationship outing agreemenor a local ordinance. Keller iraft, 2003 W1 App 212267 Ws. 2d
sidethe employment arises out of the employment if employment conditions eontrift4, 671 N.W2d 361 02-3377
uteto the attack. Emotional injury from harasspigne calls by an ex-spouse to the A claim of negligent hiring, training, and supervisagainst an employer for inju
employeeat herplace of work, after her employer unwittingly gave out her phonges caused by a sexual assault committed by a coemployee is precluded by the exclu
numberwas an injury in the course of employmenteis¥ v City of Milwaukee 208  sivity provision in sub(2). This chaptés purpose, historand application demen
Wis. 2d 95 559 N.W2d 558(1997),94-0171 stratethat the court is not a proper authority to create a public policy exception to the
Theelements of proof placed on a claimant alleging physical injury as a resultextclusivity provision. Peterson ¥rlington Hospitality Stefng, Inc. 2004 WI App
emotional stress in the workplace requires that work activity precipitate, aggravae9, 276 Ws. 2d 746689 N.W2d 61, 03-2811
or accelerate beyond normal progression a progressively deteriorating or degenera Labor and Industry Review Commissien(LIRC) determination that an
tive condition. Unlike emotional injury from stress, showing “unusual stress” is n@mployeewho sustained a knee injury while playing softball during a paid break
required. UPS v Lust,208 Ws. 2d 306560 N.W2d 301(Ct. App. 1997)96-0137  perioddeserved workés compensation benefits was reasonable. Li&Gonably
Theexclusive remedy provision & 102.03 (2) does not bar a complainant whoskeelied upon a treatise thaiolds that recreational activities are within the course of
claimis covered by workés compensation from pursuing an employment diserimiemploymentvhen they have gone on long enough to become an incident of employ
nationclaim under the Fair Employment Act, subch. Il of cti.1Byers vLIRC, ment. E. C. Stybey Engineering vLIRC, 2005 WI App 20278 Wis. 2d 540 692
208 Wis. 2d 388561 N.W2d 678(1997),95-2490 N.W.2d 322 04-1039
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A state session law that was never adopted by the common couanil other Sexualharassment was an accident under sub. (1) (e) and subject to the exclusivity
local legislative body as an ordinance, but was numbered and reprinted in-the lgibvisionof sub. (2).Lentz,195 Ws. 2d 457 is distinguished. Hibben ardone,
waukee City Charter because it was not a local ordinance under suke(&y. v. 137F.3d 480(1998).

Kraft, 2005 WI App 102381 Ws. 2d 784698 N.W2d 843 04-1315 A 3rd-party was requireid pay 95% of the damages even though only 25%-negli

Whentwo employees, who each work for separate temporary help agareiesgentbecause an employer was shielded by @)b.Schuldies.\Service Machine Co.
both placed with the same client ibfe temporary help agencies, sub. (2) does net pra4gF. Supp. 196 (1978).

;/ﬁnltt?teren:ployee Whr? 'f injured by tzeﬂﬁ;nduclfhafothe& err;ployee fr\c;\nﬂw SUING  The plaintiff was a special employes a 3rd—party defendant and a 3rd—party

e latter's temporary help agency undetheory ofrespondeat superiorWarr v. i i i ; : immokiias
QPSCompanies2007 WI App 14298 Wis. 2d 440728 N.W2d 39 06-0208 ﬁ‘,f;'é’ﬁ‘ Véisfgrgds%;higg%ggg proviions of s secton. Sim e

The exception to coemployee immunity due to negligent operation of a vehicle iny,| . . ) e

ot ’ : thoughthe employer of an injured employee was found to Eeuétt a manufac
sub.(2) must be narrowly construed. The distinction between operation and_-malret erwhogwas alsg fgund to be] at fault evag not entitled to con‘:lt'ibution from the
nance or repairs should apply in the context of the exception. When theuact@n loyer. Ladwig v Ermanco, Inc504 F Supp. 12241981)
consideratioris undertaken to service or repair a vehicle, and the condition of tREPIoyer. Ladwig N 0% - Supp. -
vehicleis such that it could not then be driven on a public roadtmeyaction does | _Unauthorizedsexual touching did not constitute an assaitnded to cause
not constitute operation of a motor vehicle. McNelansen2007 W1 56300 Ws. ~ bodily harm under sub. (2). HrabakMarquip, Inc.798 £ Supp. 5501992). .
2d 358 731 N.W2d 273 05-0423 The exclusivity provision of the workarcompensation act does not bar a claim

An injured employee was entitled to temporary total disability (TTD) benefits aftfg" invasion of privacyuinder s. 895.50. Marino randell Corpl F Supp. 2d 947
beingterminated for violating plant safety rules while assigned to light duty wol - ) . .
while within his healing periodnd without having regained the use of a hand. The Worker'sCompensation Act No Longer Protects Against Employrieésttrimi-
employeesufiered a wage loss while his injury limited his ability to work, meetingationClaims. Skinner\Ws. Law March 1998.
the statutorycriteria for TTD. This chapter contains no exception to liability for an
injured employee who is subsequently terminated, even for good cause. Emm initi i
Foods,Inc. v LIRC, 2007 WI App 164303 Wis. 2d 771737 N.Ww2d 6Q 06—-0729 EGQ'OA DefInI:IOH of eg.]ployer 'h (1) The fOHOV\fIIn},?- shall

Wisconsin'sworker's compensation jurisprudence clearly recognizes that an if2ONStitute employers subject to the provisions of this chapter
stateinjury in thecourse of employment will give rise to coverage under the advithin the meaning of <102.03
Whenan out-of-state employer sends an out-of-state employestoMin and . : fatp
theemployee is injured or killed in Mtonsin in the course of employmentséén- (a) The_ state, _eaCh C(_Jun_mtyv town, V”lagev SC_hOF)' district,
sin'sact is applicable. Therefore, a coemployee has no liability for the emgloyesewerdistrict, drainage district, long—term care district and other
deathand the coemployeinsurers were properly dismissed from the case. Est i i— i i i
of Torres v Empire Fire and Marine Insurance Comp2@@8WI App 113,313 Ws. aﬁﬂjbhc or quasi pUD“C corporations therein.
2d 371, 756 N.W2d 662 07-1519 (b) 1. Every person who usually employs 3 or more employees

Thenegligent operation of a motor vehicle exception to the exclusive repnedy  for services performed in this state, whether in one or more trades,

visionin sub. (2) did not apply to the incorrect placement of a vehicketmist for ; : : :
repairs. The alleged negligence here was the way the vehicle was positioned ophlélnesseSprOfessmns’ or occupations, and whether in one or

hoist, which is independent dfow the vehicle was operated. Under any definitiomore locations.
of operationthe defendarg’ manipulation of or control over the vehicle, its move

ment, or its instruments was not negligent in afdtself. Kuehl v Sentry Select 2 Every person who u_sually employs less than 3 employees,
InsuranceCompany2009 WI App 38316 Ws. 2d 506765 N.Ww2d 86008-1681  providedthe person has paid wages of $500 or more in any-calen

When an employee was required to report to a job site not owned or controllectfzyr quarter for services performed in this state. Such employer

the employer to render servidesa customer and the making of the journey was n f :
partof the service for which the employee was paid, therenatiing to distinguish (gha” become SUbJeCt on the 10th day of the month next Succeed'ng

the employees regular commute to work from that of any employees who leave thauchquarter

hometo travel to their place oémployment where the workday begins. The ;

employeewas nota traveling employee under sub. (1) (f). The travel contemplated 3. This paragraph shall not apply to farmers or farm labor

?y SUfb-(l) ® nkm?t be S?T)Ff-thﬂng mgretandMsoang’iI@;mt_thanl a 5835 \cl\?lnlmute (c) Every person engaged in farming who on any 20 consecu

o or from work at an established job site. Mcl a Painting, In PP i i i

80, 320 Ws. 2d 178769 N.W2d 74 08-1946 tive or nonconsecutive days during a calendar year employs 6 or
UnderJensonthe tort of intentional infliction of mental distress is barred by thénore employees, whether in one or more locations. The provi

exclusivity provision of the Wrker's Compensation Act. Thiensoncourt did not  sjonsof this chapter shall apply to such employedags after the

makeor discuss the distinction between acts that occurred during employment ﬁﬂfbntiethsuch day

aftertermination. Farady—Sultze Aurora Medical Center of Oshkosh, 12010 WI o y .

App 99, 327 Wis. 2d 10, 787 N.W2d 433 09-2429 (d) Every joint venture electing under1€2.28 (2) (ayo be
Sub.(1) (d) exists to prevent fraud in the system, i.e., a deliberately inflicted injualn employer

for the purpose of recovering workecompensation benefits. It did ragplywhen .

the claimant sufered injuries while performingake decorating when the claimant ~ (€) Every person to whom pai&) to (d) are not applicable,

wasasked to do so by her superiors, despite the fact that the employer was awajgiph has anyperson in service under any contract of hire, express

medical restrictions prohibitinthatactivity. Pick 'n Save Roundg'v. LIRC, 2010 . . . . .
WI App 13Q 329 WSPZd 674%1 NWgé’ 216 09-2594 o or implied, oral or written, and who, at or prior to the time of the

Thekey to the application of the “well-being activity” exclusion under sub. (1) (dnjury to the employee for which compensation may be claimed,

3.is whether the employee was being compensated for engaging in his or her em@%” as provided in <102.05 have elected to become subject to
er's business at théme of the injury If the employer was compensating the ! :

employeewhen the injury occurred, it the employes acknowledgement that the the provisions of this chapteandwho shall not, prior to such aeci

employeewas engaged in the emplolebusiness and the exception doesapply ~ dent,have efiected a withdrawal of such election.

Cly of Kenoshav. LIRC, 2011 W1 App 51 332 Ws. 2d 445797 N.W2d 885 (2) Exceptwith respecto a partner or member electing under
Post-terminationlefamation by an employer is remivered by ch. 102 and is not . 102.075 members of partnerships or limited liability com

Wigl‘zcgiége?‘agch‘sx%‘gggdl{)E’logész'on- AndersoRiebert2011 WIApp 56332 nanjesshall not be counted as employees. Exaspirovided in
Becausean injured employeentered into a compromise agreement with hi$- 102.07 (5) (a)a person under contract of hi the perfor

employer,the exclusive remedprovision under sub. (2) precludes the injuredmanceof any service for any employer subject to this section is not

employeefrom bringing a subsequent negligence action against a fellow employﬁ?e i Tk
for the injuries that were the subject of the wolk@ompensation claim. Martine employer of any other person with respect to that se !

v. Williams, 2011 Wi App 6§ 333 Ws. 2d 203799 N.W2d 449 10-1426 thatother person shall, with respect to that service, lergioyee

The logical corollary tsub. (1) (c) 3. is that an employee is performing servicesnly of the employer for whom the service is being performed.
growing out of and incidental to employment if the employ@gury occurs while 2 A hel . h | £
participating in a well-being program, eveattactivity that is not voluntary or for (2m) temporary help agency Is themployer of an

which the employee is receiving compensation. An employee who was perform@pployeewhom the temporary help agency has placed with or

push-upst his residence in preparation for a mandatory fitness test, for which e sedto another emp|0yer that compensates the temporary help
pay could be awarded for excellence and discipline imposed for failure, was-reason .

ably found to be acting in the course of his employment and entitled to benefits. G’}Qenc)’for the employes'services. A temporary help ageney
of Appleton PoliceDepartment M_abor and Industry Review Commissi@®12 Wi liable under s102.03for all compensation and other payments

Ap‘l?hseoleigﬁjzi\{/se. fﬁn?tezt?ysérs:)\’/\:.s\i/xidd(z)zz it:iﬁ?p owner from asserting a right payableunder this chapter to or with respect to that employee’
to indemnification against themployer of the injured worker even though he haéncmdmg any payments required undel§2.16 (3)102.18 (1)
beenpaid compensationBagrowski v American Export Isbrantsen Lines, 14¢0  (b) or (bp), 102.22 (1)102.35 (3)102.57 or102.6Q Except as
F2d502(1971). ) ermittedunder s102.29 a temporary help agency may not seek
Emotionaldistress injury due teexual harassment was exclusively compensab| I receive reimbursement from another employer for Bany

under this section. ZabkowiczW/est Bend Co., DivDart Industries789 F2d 540 L
(1986). mentsmade as a result of that liability

\t/_Vhen_t%_engEIOyees |Efft theilr place?ﬁglﬁyment to fight each Cfithetr_either W'astt (3) Asused in this chapter “farming” means the operation of
actingwithin the scopef employment. There was no cause of action agains ; ; ”
employerunder ch. 102 or tort or agency ladohnson MHondo, Inc125 F3d 408 'T%rm premises owned or rented by the operatbarm premises

(1997). meansareas used for operations herein set forth, but does not
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includeother areas, greenhousether similar structures unlesseffective30 days after the date of receipt by the department, or at
used principally for the productiorof food and farm plants. suchlater date as is specified in the notice. Such person may again
“Farmer” means any person engaged in farming as defindsicomesubject to this chapter as provided b¥G2.04 (1) (cand
Operationof farm premises shall be deemed to be the planting &
cultivating of the soil thereof; the raising and harvesting of-agri History: 1983 a. 98.31; 1993 a. 81492, 1999 a. 14 )
cultural, horticultural or arboricultural crops thereon; the raisingm/t*” injured worker who never had individuals in his service as employeaticand

. X i - otherwise fulfill the statutory definition of an employer was not an employer
breeding,tending, training and management of livestock, beésscausée had parachuted a workecompensation policyLloyd Frank Logging
poultry, fur-bearing animals, wildlife or aquatic life, or thpibd  v. Healy 2007 WI App 249306 Ws. 2d 385742 N.W2d 337 07-0692
ucts,thereon; the processing, drying, packing, packaging,-freez
ing, grading, storing, delivering to storagenarket or to a carrier 102.06 Joint liability of employer and contractor . An
for transportation to market, distributing directly to consumers employershall be liable for compensati¢ta an employee of a
marketingany of the above-named commodities, substantially gpntractoror subcontractor under the employer who issutject
of which have been planted or produced thereon; the cleairingo this chapteror who has not complied with the conditions of s.
suchpremises anthe salvaging of timber and management ant92.28(2) in any case where such employer would have been
useof wood lots thereon, but not including logging, lumbering diable for compensation if such employee had been working
wood cutting operations unless conducted aa@mssory to other directly for the employerincluding also work in the erection,
farming operations; the managing, conserving, improvamgl alteration,repair or demolition of improvements of fixtures
maintaining of such premises or the tools, equipment argponpremises of such employer which are used or to be used in
improvementghereon and the exchange of latsarvices or the theoperations obuch employer The contractor or subcontractor
exchangeof use of equipment with other farmémspursuing such if subject to this chapteshall also be liable for such compensa
activities. The operation for not to exceed 30 days duringcahy tion, but the employee shall not recover compensatiorthier
endaryear by any person deriving theersons principal income sameinjury from more than one party The employer who
from farming, of farm machinery in performing farming servicebecomesdiable forand pays such compensation may recover the
for other farmers for a consideration other than exchange of lasamefrom such contractosubcontractor or other employer for
shall be deemed farming. Operation of such premises shallwkomthe employee was working at the time of the injury if such
deemedo include also any other activities commonly considergntractor subcontractor or other employer was employer as
to be farmingwhether conducted on orfafuch premises by the definedin s.102.04 This section does not apply to injuries oecur

farm operator ring on or after the first day of the first July beginning after the day
History: 1975 c. 1991983 a. 981989 a. 641993 a. 12,1997 a. 381999 a. 9  thatthe secretary files the certificate undet@2.80 (3) (a)except
2001a. 372005 a. 1722007 a. 202009 a. 206 thatif the secretargiles the certificate under $02.80 (3) (agjhis

When an employee simultaneously performs service for 2 employers under tl ; ; ; :
joint control and the service for eachth® same or closely related, both employerg‘?‘!"rCtlondoeS applyo claims for compensation filed on or after the

areliable for workets compensation. Insurance Co. of North AmeridalkHR 45 datespecified in that certificate.
Wis. 2d 361 173 N.W2d 192(1970). ]  History: 1975 c. 14%.54; 1975 c. 1991989 a. 641995 a. 17.

Wisconsins workets compensation jurisprudence clearly recognizes that an in- “contractor under the employer” is one who regularly furnishes to a principal
stateinjury in thecourse of employment will give rise to coverage under the aimployer materials or services that are integrally related to the finished product or

Whenan out-of-state employer sends an out-of-state employestoWsin and i i inci i
theemployee is injured or killed in Mtonsin in the course of employmentiséén- ?‘3(\‘,’\',,%9_"2%"2'%92‘1[’3’ﬁhﬁ&fg'ﬂ%’gg;{gf'oy%ree” Bay Packaging, Inc.BILHR,

sin'sact is applicable. Therefore, a coemployee has no liability for the emgloyee A franchisee was a “contractor under” a franchisor within the meaning sethis

deathand the coemployeinsurers were properly dismissed from the case. Esteﬁs
P h . Maryland Casualty Co. DILHR, 77 Wis. 2d 472253 N.W2d 228(1977).
of Torres v Empire Fire and Marine Insurance Compa0@8WI App 113,313 Ws. n. Me e T )
2d371, 756 N‘l\Jde 66207-1519 b i Liability of principal employer for injuries to employees of his contractors er sub

The county was found tbe the employefor workef's compensation purposes, contractors.1977 WLR 185.
of a care giver for a service recipient under the long-term support community options

waiver program under s. 46.271()1 County of Barron.\Labor and Industry Review ; “ n ; i
Commission2010 WI App 149330 Ws. 2d 203792 N.W2d 584 09-1845 éggp(igmggrgoyee defined. Employee” asused in this

102.05 Election by employer , withdrawal. (1) An (1) (a) Every person, including all fi¢ials, in the service of
employerwho has had no employee at any time within a continthe state, or of any municipality therein whether elected or under
ousperiod of 2 years shall be deemed to hafextfd withdrawal, any appointment, or contract of hire, expressimplied, and
which shall be dictive on the last day of sugberiod. An whethera resident or employeq orllnjured Wlthm or withth
employerwho has not usually employed 3 employees and who I§48te. The state and any municipality may require a bond from a
not paid wages ofit least $500 for employment in this state igontractor to protedhestate or municipality against compensa
every calendamquarter in a calendar year may file a withdrawdion to employees of such contractor or employees of a subcon
noticewith the department, which withdrawal shall takieetf30 ~ tractorunder the contractorThis paragraph does not apply begin
daysafter the date of such filing or at such later date sgésified Ning on thefirst day of the first July beginning after the day that
in the notice. If an employer who is subject to this chapter orffje secretary files the certificate unde82.80 (3) (a)except that
becausehe employeelected to become subject to this chaptdf the secretary files theertificate under s102.80 (3) (ag}this
undersub.(2) cancels or terminates his her contract for the Paragraptdoes apply to claims for compensation filed on or after
insuranceof compensation undehis chapterthat employer is thedate specified in that certificate.
deemedo have dkcted withdrawal, which shall befettive on (b) Every personincludingall officials, in the service of the
the day after the contract is canceled or terminated. state,or of any municipality thereiwhether elected or under any

(2) Any employerwho shall enter into a contract for the insuraPpointmentor contract of hire, express or implied, and whether
ance of compensation, or against liability therefmhall be aresident or employed or injured within or without the state. This
deemedthereby to have elected to accept the provisions of tiigragraptfirst applies on the first day of the first July beginning
chapterandsuch election shall include farm laborers, domest@fterthe day that theecretary files the certificate unde62.80
servantsand employees not in the course of a trade, business, R (2). exceptthat if the secretary files the certificate under s.
fessionor occupatiorof the employer if such intent is shown by102.80(3) (ag)this paragraph does apply to claims for compensa
the terms of the policySuch election shall remain in force untilion filed on or after the date specified in that certificate.
withdrawn in the manner provided in sb). (2) Any peace dicer shall be considered an employelile

(3) Any person engaged in farming whas become subject engagedn the enforcement of peace or in the pursuit and capture
to this chapter mayvithdraw by filing with the department a Of those chaged with crime.
notice of withdrawal, if theperson has not employed 6 or more (3) Nothing herein containedshall prevent municipalities
employeess defined by €.02.07 (5)on 20 or more days during from paying teachers, police ffers, fire fighters and other
the current or previous calendar yeag8uch withdrawal shall be employeedull salaries during disabilitynor interfere with any
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pensionfunds, nor prevent payment to teachers, polifieesé or cuesquad, an ambulanservice provideras defined in £56.01
fire fighters therefrom. (3), or a legally ayanized diving team is ganized to assume full

(4) (a) Every person in the service of another under any cdifbility for the compensation provided under ttimpter of all
tract of hire, express or implied, all helpers and assistants \¢flunteermembers of that compargepartment, squad, provider
employees,whether paid by the employer or employee, #®rteam.
employedwith the knowledge, actual or constructive, of the Cross-reference: See also DWD 80.3Q Wis. adm. code.
employer,including minors, who shall have the same power of (7m) An employee, volunteeor memberf an emegency
contractingas adult employees, but not including the followingmanagemenprogram is considereah employee for purposes of

1. Domestic servants. this chapter as provided in323.4Q a member of a regionamer
ncy response team who is acting under a contract under s.
3.70(2) is considered an employee of the state for purposes of
this chapter as provided s.323.70 (5) and a practitioner is cen
sideredan employee of the state for purposeshif chapter as

2. Any person whose employment is not in the course oi%%
trade,business, profession or occupation of the emplaydess
asto any of said classes, the employer has eléatiediude them.

(b) Par(a) 2.shall not operate to exclud® employee whose ,qvidedin s.257.03
employments in the course adny trade, business, profession OP (8) (a) Except as provided in pb), every independent con
occupationof the employerhowevercasual, unusual, desultory ’

or isolatedthe employes trade, business, profession or oceupd/@ctoris, for the purpose of this chapten employee of any
tion may be. employerunder this chapter for whom he or she is performing ser

(4m) For the purpose of determining the number of emplovice in the course of the trade, business, profession or occupation

eesto be counted under102.04 (1) (b)but for no other purpose,& SsCh :mplc:jyer at dthettlme tOf t?e mjury i | f
amember of a religious sect is not considered to be an employeé I) r? in hepeqhef? dcon ra:jc 0[ IS rt1o tan err;p oyee Ok an
if the conditions specified in $02.28(3) (b) have been satisfied EMP!OYerior whom the independent contractor performs work or
with respect to that member servicesf the independent contractor meets all of fibléowing

(5) Forthe purpose ofletermining the number of employeesconiitiﬁs.: . busi ith hi her ofigeof
to be counted under $02.04 (1) (c)but for no other purpose, the 1. Maintains a separate business with his or her oficep
following definitions shall apply: equipmentmaterials and other facilities.

(a) Farmers or their employees working on an exchange basis 2- Holds or has applied for a federal employer identification
shallnot be deemed employees of a farmer to whom their laboPldTberwith the federal internal revenue servicéas filed busi

furnishedin exchange nessor self-employment income tax returns with the federal-inter
) . . . nal revenue service based on that work or service in the previous
(b) The parents, spouse, child, brothsister son—in-law year. P

daughter—in-lawfather—in—law mother-in—lawbrother-in—lavy . .
or sister—in—law of a farmer shall not be deemed the fasmer 3. Operatesinder contracts to perform specific services or
employees. work for specific amounts of money and under which the indepen

(c) A shareholder-employee of a family farm corporation shﬂlentcontractor controls the means of performihg services or
be deemed a “farmer” for purposes of this chapter and shall not %rk.

deemedan employee of a farmeA “family farm corporation” 4. Incurs the main expenses related to the service or work that
meansa corporation engaged in farming all of whebareholders heor she perform_s under contract. _

arerelated as lineal ancestors or lineal descendants, whether by5. Is responsible for the satisfactory completion of work or
blood or by adoption, oms spouses, brothers, sisters, uncleserviceshat he or she contracts to perform and is liable fora fail
aunts,cousins, sons—in—-lagvdaughters—in—laywfathers—in—layw ureto complete the work or service.

mothers—in-lawprothers-in-law or sisters—in-law of suafeal 6. Receives compensation for work or service performed

ancestorsr lineal descendants. undera contract on a commission or per job or competitive bid
(d) A member of a religiousect is not considered to be arbasisand not on any other basis.

employeeof a farmer if the conditions specified in192.28 (3) 7. May realize a profit or sfér a loss under contractsper

(b) have been satisfied with respect to that member form work or service.

_ (6) Everyperson selling or distributingewspapers or maga 8. Has continuing or recurring busindissilities or obliga
zineson the street or from house to house. Such a person shafifgs.

deemedan employee of each independent news agency which is
subjectto this chapteror (in the absence of such agenciegah |, o54enends on the relationstapbusiness receipts to expendi
publisher’s(or other intermediate) selling agency which is subje res

to this chapteror (in the absence of all such agenc#®ach pub ’ L .

lisher,whose newspapers or magazines the person sells or—disr}rib(c) The department may not admit in evidence state or federal
utes. Such a person shall noé counted in determining whether@Ws, regulations, documents granting operating authority or

anintermediate agency or publisher is subject to this chapter licenseswhen determining whether an independent contractor

(7) (&) Every member of a volunteer fire company or ﬂréneetsthe conditions specified in pgb) 1.or 3.

departmenbrganized under ct213 a legally oganized rescue _(d) Any employer described in $08.18 (2) (cpr engaged in
squad or a legally ganized diving team is considered to be af1€ Painting or drywall finishing of buildings or othetructures
employeeof that companydepartment, squad or team. Everyvho willfully and with intent toevade any requirement of this
memberof a company department, squad or team described #haptemisclassifiesr attempts to misclassify an individual who
this paragraph, while serving as anxiliary police oficer at an IS an employee of the employer as a nonemployee shall be fined
emergencyis also considered to be an employee of that compaf¢2.000 for each violation.
departmentsquad or team. If a compamepartment, squad or  (8m) An employer who is subject tihis chapter is not an
teamdescribed in thiparagraph has not insured its liability foremployeeof another employer for whom tliiest employer per
compensationo its employees, the municipality or coumtighin ~ formswork or service irthe course of the other employetrade,
which that companydepartmentsquad or team wasganized businessprofession or occupation.
shallbe liable for that compensation. (9) Membersof the national guard and state defefeee,
(b) The department may issue an order unde®.31 (1) (b) whenon stateactive duty under direction of appropriate authority
permittingthe county within which a volunteéire company or but only in case feder&ws, rules or regulations provide no bene
fire department @anized under ct213, a legally oganized res fits substantially equivalent to those provided in this chapter

9. The success or failure of the independent contradboisi
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(10) Furtherto efectuate the policy of the state that the bene (17) A prisoner of a countyail who is assigned to a work
fits of this chapter shall extend and be granted to employees in¢hepunder s303.10is not an employee of the county or counties
serviceof the state, or of angunicipality therein on the sameproviding the work camp while the prisoner is working under s.
basis,in the same manneunder the same conditions, and witt803.10(3).

like right of recovery as in the case of employees of persons, firms17g) A state employee who is on a leave of absence granted
or private corporations, any question whether any persan isunders. 230.35 (3) (e}fo provide services to the American Red
employeeunder this chapter shdle governed by and determinedCrossin a particular disaster is nabh employee of the state for the
underthe same standards, considerations, and ufllda_susmn n purpose®f this chapter during the period in which hesbe is on

all cases undesubs.(1) to (9). Any statutes, ordinances, ortheleave of absence, unless one of the following occurs:
administrativeregulations which may bt_e otherwise applicable to (a) The American Red Cross specifies in its written request
the classes of employees enumerated in g)tshall not be con nqers 230.35 (3) (e) 2¢. that a unit of government in this state

trolling in deciding whether argerson is an employee for the puris requesting the assistance of the American Red Cross in the par

posesof this chapter _ ticular disaster and the state employee durindehee of absence
(11) The department may by rule prescribe classes of volysrovidesservices related to assisting the unit of government.

teerworkers who mayat the election ahe person for whom the ) The American Red Cross specifies in its written request

serviceis being performed, be deemed to be employees for theyers 230,35 (3) (e) 2. dhat it has been requested to provide
purposesf this chapter Election shall béy endorsement upon ,qgjstanceutside of this state in a particular disaster and there
the worker's compensation insurance policy with written noticgyiqispetween thestate of Visconsin and the state in which the
to the department. In trease of an employer exempt from iRSUreeicesareto be provided a mutual aid agreement, entered into
ing liability, election shall be by written notice to the departme y the governgrwhich specifies that the staté\Wisconsin and

The department shall by rule prescribe the means and manneioer state may assist each other in the event of a disaster and
which notice of election by the employer is to be providethed \hich contains provisionsddressing workés compensation

volunteerworkers. _ coverageor the employees of the other state who provide services
(12m) Subijectto sub.(11), a volunteer for a nonprofit@a- in Wisconsin.

nizationdescribed in sectidb01 (c) of the internal revenue code, (17m) A participant in a trial job under 89.147 (3)is an

as defined irs.71.01 (6) that is exempt or eligible for exemptiong 1510y eenf any employer under this chapter for whom the partic
from federal income taxation under secti&®1 (a) of the internal ipantis performing service at the time of the injury

revenuecode who receives from that nonprofiganization nom (18) A participant in a community service job undef®.147

inal payments of money or ot_her things of value totaling not mog% or a transitional placement unde#98.147 (5)is an employee
than$10 per week is not considered to be an employee of that n0 ihe Wisconsin works agencgs defined under 49,001 (9) for

profit organization for purposes of this chapter the purposes of this chaptexcept to thextent that the person for

(12) A student in a technical college district whileagsart of \,om the participant iperforming work provides workir com
atraining program, he or she is engagepdrforming services for pensatiorcoverage
d .

which aschool oganized under cl88 collects a fee or is engage (19) A person participating in special occupational training

In producing & product sold by such a school is an employbatof unders.108.04 (16mjs considered an employee of the employer

school. thatis providing that training for purposes of this chapter
(12m) A student of a public school, as described it15.01 NOTE: Sub. (19) is epealed eff. 7-1-13 bg01l Wis, Act 123

(1), or a private school, as defined iri$5.001 (3r) while he or gty 1975 ¢. 14%.54 1975 ¢.224 1977 c. 291979 ¢. 2781981 c. 3251983
sheis engaged in performing services as part of a school wark7, 98,1985 a. 2983, 135, 1985 a. 15G.4; 1985 a. 176332 1987 a. 631989
training, work experience or work study program, and whoos 2 3L 64 359, 1993 a. 1681, 112, 399, 1995 a. 2477, 96, 117, 225 281, 289 417,

. 3 >, 1997a. 3538, 118 1999 a. 14162 2001 a. 372005 a. 962007 a. 1302009 a. 2
onthe payroll of an employer that is providing theworktramméz’zg‘az%ﬂ’a_f23 a 14162 237 2. 96 a 1302009 2. 28

or work ex_perience or who is nOthe_rWise receiving COMPERSa A truck owner who fell and sustained injuries in a compatryick parking area
tion on which a workés compensation carrier could assess pr@hile in the process of repairing his truck was properly found under sub. (8to be

: ; ot - ~pi Statutoryemployee of the company at the time of his injury although he was an inde
miumson that employens an employee of a school district or pri pendentcontractor whavorked exclusively for the trucking company under a lease

vateschool that elects underl€2.077to name the student &S  agreement.Employers Mutual Liability Insurance Ca.DILHR, 52 Wis. 2d 515
employee. 190N.W.2d 907(1971).
. . . . Therewas no employment when a member of @anizationborrowed a refriger
. (13) A Juven”e performlng uncompens_ated commuisiy ated truck from a packing company for use at a picnic and was injured when returning
vice work as a result od deferred prosecution agreement under Kress Packing Co. Kottwitz, 61 Ws. 2d 175212 N.w2d 97(1973).
s.938.245 a consent decree unde®88.320r an order under s.  Nothingin this chapter precludes an employer from agreeing with employees to

938.34is an employee of the county in which the court orderi ntinue salaries for injured workersexcess of workés compensation benefits.
: cesspaymentsre not workés compensation and may be conditioned on the par

thecommunity service work is located. No compensation may fi&' agreement. City of Milwaukee BILHR, 193 Ws. 2d 626534 N.W2d 903(Ct.
paidto that employee for temporary disability during ttealing  App. 1995). ) .
period Sub.(8) (b) supplants the common law and provides the sole test for determining
' . . . whethera worker is an independent contractor for purposes of ch. 102. Jarrett v
(14) An adult performing uncompensated community serviaerC, 2000 Wi App 46233 Wis. 2d 174607 N.w2d 326 99-1413

work under s304.062 943.017 (3‘) 971.38 973.03 (3) 973.05 A person injured upon the premises of a temporary help agency prior to receiving
) : : X . awork assignment was an employee under this section when the agency operated

(3 973:090r 973.10 (1m).5 an employee of the countywhich _essentiallyas a hiring hall contracting with persons seekirgk assignments and
thedistrict attorney requiring or the court ordering the Communltycl]luirirégthat ther?ersons Is?:‘]ekir;]g work ph>|/(sically prrr?;?nr}; themzelves each day at the
i i i i i and remain there until they have a work assign r Readyinc. v LIRC,
servicework islocated or in which the place of assignment undggoswI App 153 285 Ws. 20506702 N.W2d 27 04- 1440
S. 3_04-0620r 973.10 (1m)s located. No compensation may D€ The primary test fodeterminingan employer—employee relationship is whether
paidto that employee for temporary disability during Hegling thealleged employer has a right to control the details of the work. In assessing the
period right to control, 4 secondary factors are considered: 1) direct evidence of the exercise
’ . . of theright of control; 2) the method of payment of compensation; 3) the furnishing
(15) A sole proprietor or partner or member electing under &.equipment or tools for the performance of the work; and 4) the right to terminate
i the employment relationship. Acuity Mutual Insurance Compa®ivas,2007WI
102.075is a_n employe?'_ ) . 12,298 Wis. 2d 640726 N.W2d 258 05-0685
(16) An inmate participating in a work release program undersub.(8m) allows for a distinction between a person as an employee and as the pro

s.303.065 (2)or in the transitional employment program is amrietorof a side business that the employee runs separa#eiyty Insurance Com

. nyv. Whittingham 2007 WI App 210305 Wis. 2d 613740 N.W2d 15406-2379
employeeof any employer under this chapter for whom he or SIle’he county was found tbe the employeffor workers compensation purposes,

is performing service at the time of the injury of a care giver for a service recipient under the long—term support community options
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waiver program under s. 46.271()1 County of Barron.\Labor and Industry Review for that student. A revocation under this subsedti@fiective 30

Commission2010 W1 App 149330 Ws. 2d 203792 N.W2d 584 09-1845 daysafter the department receives notice of that revocation.
Membersof state boards, committees, commissions, or councils who are compe|

satecby per diem or by actual and necessaqyense are covered employees. 58 Atty THistory: 1995 a. 17, 1997 a. 381999 a. 142001 a. 37
Gen.10.

102.08 Administration for state employees. The depart

102.075 Election by sole proprietor , partner or mem - mentof administration has responsibility fire timely delivery
ber. (1) Any sole proprietor partner or member of a limited of benefits payable under this chapter to employees of the state
liability company engaged in a vocation, profession or businegy their dependents and other functions of the state as an
on a substantially full-timébasis may elect to be an employeemployerunder this chapterThe department of administration
underthis chapter by procuring insurance against infurstained may delegate this authority to employing departments and-agen
in the pursuit of that vocation, professimnbusiness. This cover ciesand require such reports as it deems necessary to accomplish
agemay be obtained by endorsemeant an existing policy of this purpose. The department of administration or its delegated
worker’s compensation insurance or by issuance of a separawhorities shall file with the departmentwbérkforcedevelop
policy to the sole proprietppartner or member on the same basi@entthe reportghat are required of all employers. The depart
asany other policy of workés compensation insurance. ment of workforce developmenshall monitor the delivery of

(2) Forthe purpose of any insurance policy other than aworRenefitsto state employees and their dependents andcsimalit
er’s compensation insurance policy sole proprietopartner or with and advise the department of administratiothe manner
membermay be considered eligible for workercompensation andat the times necessary to ensure prompt and paeigery
benefitsunless he or she elected to be an employee under this seds®©"y: 1981 ¢. 201995 a. 25.9130 (4) 1997 a. 3

tion. . 102.11 Earnings, method of computation. (1) Theaver
(3) Any sole proprietqrpartner or member who elected to bgge \eekly earnings for temporary disabjlifgrmanent total dis
anemployee under this section may withdréaat election upon apijity, or death benefits for injury in each calendar year on or after
30 da_lys’ prior written notice to the insurance carrier and tise WJanuary 1, 198Zhall be not less than $30 nor mtan the wage
consincompensation rating bureau. ratethat results in a maximum compensation ratel6f dercent
History: 1983 a. 981993 a. 12 of the states average weekly earnings as determined usder
108.05as of June 30 of the previous yedhe average weekly
earningsfor permanent partial disability shall be hegs than $30
"3nd, for permanent partial disability for injuries occurring on or
after April 17, 2012, and before January 1, 2013, not more than
468, resulting in a maximum compensation rate of $312, and, for
rmanenpartial disability for injuries occurring on or after Janu

102.076 Election by corporate officer . (1) Not more than
2 officers of acorporation having not more than 10 stockholde
may elect not to be subject to this chaptHrthe corporation has
beenissued a policy of work& compensation insurance, afi-of
cer of the corporation may elect not to be subject to this chap

and not to be covered under the policy at any time during t ‘?y 1, 2013, not more than $483, resulting in a maximum-com

pﬁ”ﬁ’g of th‘a p(t:))licy Exc:jept as providedhin SLF?')' t?e election  pensatiorrate of $322, except as provideddil Wisconsin Act
shallbe made by an en o(rjs%ment, on the policy o Wm‘mﬁ'_'f 183 section30 (2) (a)[1]. Between suchimits the average
pensatiorinsurance issued that corporation, naming eactfiof ey earnings shall be determined as follows:

cerwho has so elected. The election feetfve for the period of "~ \otE: sub. (1) (intro.) is shown as affected bgo1L Wis. Acts 183and 257
the policy and may not be reversed during the period of the poligyid as merged by the legislativeaference bueau under 5.13.92 (2) (j). The *1”
An officer who so elects is an employee for the purpose of-detiirbrackets was inserted by2011 Wis. Act 257 but renderedsurplusage by the

mining whether the corporation is an employer undeng.04 (l) treatment by20]1.Wis. Act .183 Corrective legislation is pc.anding. )
(b). (@) 1. Daily earnings shall mean the daily earnings of the

ployeeat the time of the injury in the employment in which the
ployeewas then engaged. In determining daily earnings under
s subdivision, any hours worked beyatig normal full-time
working day as establishely the employerwhether compen

pensatiorinsurance, an t€er of that corporation who elects NOt g tadatthe em ) ;
h . - | - . ployea' regular rate of pay or at an increased rate
to be subject to this chapter shall file a noticéhat election with of pay shall not be considered.

h fi h . T I
the department on a form approved by the department. The elec 2. a. In this subdivision, “part time for the day” means Satur

?T]o;nltsir]e tﬁﬁﬂ\rﬂz.um” the dicer rescinds it by notifying the depart day half days and any other day during which an employee works

(2) If a corporation has not more than 10 stockholders, r&tﬂ
morethan 2officers and no other employees and is not otherwiﬁq,\I
requiredunder this chapter to have a policy of worketom

History: 1985 a. 831987 a. 15, 179 1989 a. 641991 a. 851997 a. 38 Iesstlhan the normal full-time working houestablished by the
employer.
102.077 Election by school district or private school. b. If at the time of thénjury the employee is working part time

(1) A school district or a private school, as defined i15.001 for the daythe employes’ daily earnings shall be arrived at by
(3r), may elect taname as its employee for purposes of this chapt@viding the amount received, or be received by the employee
astudent described in $02.07 (12m)y an endorsement on itsfor such part-time service for the day the number of hours and
policy of workets compensation insurance ifrthe school dis  fractional hours of the part-time service, and multiplying the
trict or private school is exempt from the duty to insure underrésultby the number of hours of the normal full-time working day
102.28(2), by filing a declaration witithe department in the man establishedy the employer for the employment involved.
ner provided in s.102.31 (2) (a)naming the student aan 3. The average weekly earnings shall be arrived at by-multi
employeeof the school district or private school for purposes gflying the employee&’ hourly earnings by the hours in the normal
this chapter A declaration under this subsection shall list theill-time workweek as established by the emplogeby mult
nameof the student to be covered under this chagitemame and plying the employea’ daily earnings by the number of daysl
addressof the employer that is providing the work training ofractionaldays in thenormal full-time workweek as established
work experience for that student and the title, if,afythe work by theemployer at the time of the injury in the business operation
training, work experience or work stugyogram in which the stu of the employer for the particular employment in which the
dentis participating. employeewas engaged at the time of the employeésjury,

(2) A school district oprivateschool may revoke a declara Whicheveris greater
tion under sub(1) by providing written notice to the department 4. It is presumed, unless rebutted by reasonably clear and
in the manner provided in 402.31 (2) (a)the student and the completedocumentation, that the normal full-time workweek
employerwho is providing the work trainingr work experience establishedy theemployer is 24 hours for a flight attendant, 56
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hoursfor a firefighter and not less than 40 hous any other workedwithin a total of at least 6 calendar weeks duringse
employee. If the employer has established a multi-week scheduealendamweeks before his or hetjury in the business, in the kind
with regular hours alternating between weeks, the normal fulbf employment and for the employer for whom the employee
time workweek is the average numtmérours worked per week workedwhen injured. For purposes of this section, earnings for
underthe multi-week schedule. part-timeservices performed for a laboganization pursuarit

(am) In the case adin employee who is a member of a regula@ collective bagaining agreement between the employertaat
ly-scheduledtlass ofpart-time employees, average weekly earabororganization shall be considered as part of the atalings
ings shall be arrived at by the method prescribgairfa), except in the preceding 52 calendar weeks, whether payment is made by
thatthe number of hours of the normal working day anchtire  the labor oganization or the employer
berof hours and days of the normal workweek shall be the hours(e) Where any things of value are received in addition to mone
anddays established by the employer for that cl&ssemployee tary earnings as part of the wage contract, they shall be deemed
is a member of a regularly—scheduled class of part-¢imgloy  a part of earnings and computed at the value thereof to the
eesif all of the following conditions are met: employee.

1. The employee is a member of a class of emplojrests  (f) 1. Except as provided in suti, average weekly earnings
doesthe same type of work at the satoeation and, in the case may not be lesshan 24 times the normal hourly earnings at the
of an employee in the service of the state, is employed in the saime of injury.
office, department, independent ageneythority institution, 2. The weekly temporary disability beneffts a part-time
associationsociety or other body in state governmentibthe employeewho restricts his or her availability in the laloarket
departmentdetermines appropriate, in the same subunit of ampart-time work and is not employed elsewhere may not exceed
office, department, independent ageneythority institution, the average weekly wages of the part-time employment.
aSSOCIatIOI’ISOCIety or Other body In state gOVernment. (g) If an employee islnder 27 years Of age’ the emp|0$ee’

2. The minimum and maximum weekly hours regularlaverageveekly earnings on which to comptie benefits accru
scheduledy the employer for the members of the class during tiry for permanent disability or death shall determined on the
13 weeks immediately preceding the date of the injany by no basisof the earnings that the employee, if not disabled, probably
morethan 5 hours. Subject to this requirement, the membersauld earn after attaining the age of 27 years. Unless otherwise
the class do not need to work the same days or the same shiéistablishedthe projected earnings determined under this-para
be considered members of a regularly—scheduled class of pagtaphshall betaken as equivalent to the amount upon which maxi

time employees. mum weekly indemnity is payable.

3. At least 10% of the employsrworkforce doing the same  (2) Theaverage annual earnings when referred to in this-chap
type of work are members of the class. ter shall consist of 50 times the employeaverage weekly earn

4. The class consists of more than one employee. ings. Subject to the maximum limitation, average annual earnings

Rallin no case be taken at less than the actual earnings of the
mployeein the year immediately preceding the employee’

the number of hours of the normal full-time working day and tHg}UrY in the kind of employment in which the employee worked
numberof days of the normal full-time workweek shall te At the time of injury o

hoursand the days in similar service in the same or similar nonsea (3) The weeklywage loss referred to in this chapter shall be
sonalemployment. Seasonal employment shall mean empld{e percentage of the average weekly earnings of the injured
mentthat can be conducted only during certain timiethe year €Mmployeecomputed under this section that fairly represents the
andin no event shall employment be considered seasonal iPfPPortionateextentof the impairment of the employsegarning

extendsduring a period of more than fourteen weeks within a ctapacityin the employment in which tremployee was working
endaryear atthe time of theénjury and other suitable employments e&kly

dwagelossshall be fixed as of the time of the injubut shall be

(c) In the casef a person performing service without fixe ncbeterminedn view of the nature and extent of the injury
earningsor a person participating in special occupational traini History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 1951979 c. 2781981

unders. 108.04 (16m)or when normal full-time days or weeksc, 92 1983 a. 981985 a. 831987 a. 1791989 a 64 1991 a. 851993 a. 81492,
arenot maintained by the employer in the employment in whigl§95a. 117, 1997 a. 38253 2001 a. 37107 2005 a. 1722007 a. 1852009 a. 206

the employee worked when injured, or when, for otteason, 201la 123183257 13922 (). 51 Wis. adm. code

earningscannot be determined under the methods prescribed biy\yas reasonable for the commission to determine that health insurance premiums
par.(a) or (b), theearnings of the injured person shall, for the pumerenot “things of value (that) are received in addition to monetary earnings” under
poseof calculating compensation payable under this chajpeer Sub-() (€). Theuer.LIRC, 2001 W1 26242 Ws. 2d 29624 N.W2d 110,00-1085
taken to be the usual going earnings paid for similar services
a normal full-time basis in the same or similar employnient
which earnings can be determined under the methods set ouf
par.(a) or (b). 0

(b) In case okeasonal employment, average weekly earning
shallbe arrived at by the method prescribed in(@rexcept that

.12 Notice of injury , exception, laches. No claim for
qlmpensatiomnay be maintained unless, within 30 days after the
ccurrenceof the injury or within 30 daysfter the employee
} ) ) ) knew or ought to have known thmature of his or her disability and

N(S)T '|En tE:tcg:s);So?mae;:rzcc‘):f;er;lr;lir?gszﬁ/iz\gsv.vitAr?; ultzf?;Zdriﬁ.nings, ,; Its relation to the employment, actual notice was received by the
when normal full-time days or weeks ae not maintained by the employer in the employeror by an dficer, manag_er or de5|gnatedpresentatlve
employmentin which the employee worked wherinjur ed, or when, for other ~ Of an employer If no representative has been designated by post
reason,earmings cannot be determined under thenethods prescribed by par (&)  ersplacedin one or more conspicuous places, then notice received
or (b), the earnings of the injued person shall, for the purpose of calculating by any superiofis suficient. Absence of notice does not bar
compensationpayableunder this chapter, be taken to be the usual going earn if it is f h h | is| h
ings paid for similar services on a normal full-time basis in the same asimilar ~ '€CoVeryif it is found that the employer was not misled thereby
employment in which earnings can be determined under the methods set out in Regardlessf whether notice was received, if no payment of-com
par. (a) or (b). pensation,other than medical treatment or burial expense, is

(d) Except in situations where p@y) applies, average weekly made,and no application is filed with the department within 2

earningsshall in no case be less than actual average weekly egmarsfrom the date of the injury or death, or from the date the
ings of the employee for the 52 calendar weeks before his or enployeeor his or her dependent knew or ought to havawvn
injury within which the employee has been employed in the bugtie nature of the disability and its relation to the employment, the
ness,n the kind of employment and for the employervigdtom  right to compensation therefor is barred, except that the right to
the employee worked when injured. Calendar weeks withtompensatioris not barred if the employer knew or should have
which no work wagerformed shall not be considered under thisnown, within the 2-year period, that tieenployee had sustained
paragraph. This paragraph appliesnly if the employee has the injury on which the claim is based. Issuance of notice of a
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hearingon the departmerst’own motion has the samdeet for havea physician, chiropractopsychologist, dentist, physician
the purposes of this secti@sthe filing of an application. This assistant, advanced practice nurse prescrirgpodiatristpro-
sectiondoes not déct any claim barred under®2.17 (4) vided by himself or herself present at the examination and to
History: 1983 a. 98 receivea copy of all reports of the examination that are prepared
by the examining physician, chiropractqsychologist, podia
102.123 Statement of employee. If an employee provides trist, dentist, physician assistant, advanced practice nurse pre
to the employer othe employes insurer a signed statement relatscriber,or vocational experimmediately upon receipt of those
ing to a claim forcompensation by the employee, the employer @gportsby theemployer or workes compensation insureihe
insurer shall provide acopy of the statement to the employeemployesis also entitled to have a translator provided by himself
within a reasonable time after the statement is made. If @rherself present dhe examination if the employee hadidiflty
employeror insurer uses a recording device to take a statemgpeakingor understanding the English language. &imployeis
from an employee relating to a claim for compensation by tlae insurets written request for examination shall notilye
employeetheemployer or insurgon the request of the employeeemployeeof all of the following:
or the employes attorney or other authorized agent, shall reduce 1. The proposed date, time, and place of the examination and
the statement to writing and provide a written copy of the entifge jdentity and area of specialization of the examining physician,
statemento the employee, attornegr agent within a reasonablechiropractor psychologist, dentist, podiatrist, physicassistant,
time after the statement is taken. The employer or insurer Sf}ﬁi\/ancecpractice nurse prescribar vocational expert.
a'sr?gﬁaﬁe rt]he actual rﬁcorfll_ng .Ofrfh% statemlent availab#as - the procedure for changing the proposed date, time and
exhibitif a hearing on the claim is held. Asmployer or insurer placeof the examination.

thatfails to provide an employee with a copfthe employes’ ) . . .
statemens required by this section or that fails to make available 3: The employes'right to have his or her physician, chiro
asan exhibit the actuakcording of a statement recorded by ractor,psychologistdentist, physician assistant, advanced-prac

recordingdevice as required by this section may not use that stte® nurse prescribgor podiatrist present at the examination.

mentin any mannein connection with the employeetlaim for 4. The employes'right to receive a copy of all reports of the
compensation. examination that are prepared by the examining physiciaro-
History: 2001 a. 37 practor, psychologist, dentist, podiatrist, physician assistant,
advancedractice nurserescriberor vocational expert immedi
102.125 Fraudulent claims reporting and investiga - ately upon receipt othese reports by the employer or woiker
tion. If an insurer or self-insured employer has evidence that@mpensatiomsurer
claim is false or fraudulent in violation of 843.395and if the 5. The employeg’right to have a translator provided by him

insurer or self-insured employer is satisfied that reporting theelf or herselforesent at the examination if the employee hdis dif
claim to the department will not impede its ability to defend theulty speaking or understanding the English language.

claim, the insurewor self-insured employer shall report the claim (¢) So long as the employee, after a written request of the
to the departmentThe department may require an insurer or selismpjoyeror insurer which complies with pab), refuses tsub
insuredemployer to investigate an allegedly false or fraudulefiit to ‘or in any wayobstructs the examination, the emplogee’
claimand may provide the insurer or self-insured empley¥r right to begin or maintain any proceeding for the collection of
any records of the department relatingthat claim. An insurer compensatioris suspendedxcept as provided in su@d). If the

or self-insured employer that investigates a claim under this sggployeerefuses to submit to the examination after diredtipn
tion shall report on the results of that investigation to the depafie department or an examinesr in any way obstructthe
ment. Ifbased on the investigation the department has a reas@gaminationthe employes right to theveekly indemnity which
ablebasis to believe that a violation 0Bg3.395has occurred, the accruesand becomes payable during the period of that refusal or
departmenshallrefer the results of the investigation to the distrigpstruction,is barred, except as provided in s(#).

attorneyof the county in which the alleged violation occurred for (d) Subject to pate):

prosecution. '

History: 1993 a. 812001 a. 37 1. Any physician, chiropractppsychologist, dentist, podia

trist, physician assistant, advanced practice nurse presaiber
102.13 Examination; competent witnesses; exclusion vocationalexpert who is present at any examination unde(gar
of evidence; autopsy . (1) (a) Except as provided in su@), or (am)may be required to testify as to the results of the examina
whenevercompensation is claimed by an employee, the emplo;}é%n- )
shall, upon the written request of the emplogeemployer or 2. Any physician, chiropractppsychologist, dentist, physi
worker’s compensation insuresubmit to reasonable examina cian assistant, advanced practice nurse prescrivgodiatrist
tions by physicians, chiropractors, psychologists, dentists, phygiho attended a workés compensation claimant for any condition
cianassistants, advanced practice nurse prescribers, or podiatéisteomplaint reasonablyelated to the condition for which the
providedand paid for bythe employer or insureMNo employee Claimantclaims compensation may be required to tedtéfore
who submits to an examination under this paragraph is a patigdepartment when the department so directs.
of the examining physician, chiropract@sychologist, dentist, 3. Notwithstanding any statutory provisions except (&
physicianassistant, advanced practice nurse prescob@odia any physician, chiropractprpsychologist, dentist, physician
trist for any purpose other than for the purpo$éringing an assistantadvanced practiceurse prescribeor podiatrist attend
actionunder ch655, unless the employee specifically requestsig a workets compensation claimant for any condition or eom
treatmentrom that physician, chiropractgrsychologist, dentist, plaint reasonably related to the condition for which ¢ke@mant
physicianassistant, advanced practice nurse prescob@odia claims compensation mafurnish to the employee, employer
trist. worker’s compensation insurepr the department information
(am) When compensation is claimed for loss of earning capa@dreports relative to a compensation claim.
ity under s102.44 (2)or (3), the employee shall, on the written 4. The testimony of any physician, chiropractesychole
requesif the employes’ employer or insuresubmit to reasen gist, dentist, physician assistant, advangeectice nurse pre
ableexaminations by vocational expept®vided and paid for by scriber,or podiatrist who is licensed to practice where he or she
the employer or insurer residesor practices in angtate and the testimony of any veca
(b) An employer or insurer who requests that an employee stipnal expert maybe received in evidence in compensatiort pro
mit to reasonabie examination under. §ayor (am)shall tender ceedings.
to the employee, before the examination, all necessary expensef@) No person may testify on the issue of the reasonableness
including transportation expenses. The employee is entitled dbthe fees of a licensed health care professional unless the person
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is licensed to practice treame health care profession as the préieswhich accrue and become payable shall not be suspended or
fessionalwhose fees are the subject of the testimdrtyis para  barredunder sub(1) when an employee refuses to submit to a
graphdoes not apply to thiee dispute resolution process undephysicalexamination, upon the request of the employer or work
s.102.16 (2) er’'scompensation insurer or at the direction of the department or

(f) |f an emp|oyee C|aims Compensation unde’t&Bl (1) an eXamine,rWhiCh Wouldrequil’e the employee to travel a-dis

the department may requitee employee to submit to physical otanceof 100 miles or more from his or her place of residence,
vocationalexaminations under this subsection. unlessthe employee has claimed compensation for treatment
(2) () An employee who reports an injury alleged to b om a practitioner whose fide is locatedLOO miles or more from
. s . : loyees place of residence or tdepartment or examiner
work-relatedor files an application for hearing waives any phys eemp ; s
cian—patientpsychologist—patient or chiropractor-patient priVci)%etermlnesthat anyother circumstances warrant the examination.

: o : the employee has claimed compensatiortriestment from a
legewith respect to any condition or complaint reasonably related” "~ . X ;
to the condition for which the employee claims compensati ractitionerwhose dfice is located 100 miles or more fraime

: . mployee’splace of residence, the employer or insurer ma
Notwithstandingss.51.30and146.82andany other lawany phy eqﬂegt,or Ft)he department or an exar?ﬂni/ar may direct, th)é

sician, chiropractoy psychologist, dentist, podiatrist, physicia : : P
assistantadvanced practice nurse prescrilherspital, or health '%hrgg%ﬁgty%gﬁ?gtfﬁeﬁtpﬁéﬂgﬁéﬁé?g'{gﬁg&n the amwre

careprovider shall, within aeasonable time after written reques . .
by the employee, employeworker's compensation insureor (5) Thedepartment masefuse to receive testimony as to-con

departmentor its representative, provide that person with arfjjtions determined from an autopsy if it appears that the party
information or written material reasonably related to any injur§ffering the testimony had procured the autopsy and had failed to
for which the employee claims compensation. akereasonable &irt to notify at least one party in adverse inter

. . o . ., estor the department at least 12 hours beforethepsy of the
h(b) A phys_lctlant, ch(;ropracaopodl?tnst, psychologlﬁ,:’,sdeptllst, time and place it would be performed, or that the autopsy was per
physiclanassistant, advanced praclicé nurse preésemospiial, ¢, medpy or at the direction of the coroner or medical examiner

or health service provider shall furnish a legible, certified duplbr at the direction of the district attorney for purposesauthe
cateof the written material requested under. (@rupon payment 704y ch 979, The department may withhold findings until an
of the actual costs of preparinbe certified duplicate, not to utopsyis held in accordance with its directions.

exceedhegreater of 45 cents per page or $7.50 per request, p?l’ﬁlstory: 1973 c. 272282, 1975 c. 1471977 c. 291979 c. 10%.236 (3) 1979
the actual costs of postage. Apgrson who refuses to providec. 278 1981 c. 921983 a. 98279, 1985 a. 831987 a. 1791989 a. 64359, 1991

certified duplicates of written material in the persoalstody that a 851993 a. 811997 a. 382003 a. 1442005 a. 1722011 a. 183
is requestedinderpar (a) shall be liable for reasonable and neces o ) . )
sarycosts and, notwithstanding&L4.04 (1) reasonable attorney 102.14 ~ Jurisdiction ~ of department; advisory commit -
feesincurred in enforcing the requesteright to the duplicates t€€. (1) This chapter shall be administered by the department.
underpatr (a). (2) The council on workes compensation shall advise the
(c) Except as provided in this paragraph, if an injure@Partment in carrying out the purposes of this chapgerch
employeehas a period of temporary disability that exceeds @@uncilshall submit its recommendations with respeeirtend
weeksor a permanent disabilityf the injured employee has MeNtsto this chapter to each regular session of the legislature and
undergonesugery to treat his or her injurgther than sgrery to  Shallreport its views upon any pending bill relatboghis chapter
correcta hernia, o if the injured employee sustained an eye injif/N€ Proper legislative committee. At the request of the chairper
requiring medical treatmenbn 3 or more occasions fohe ~SONSof the senate and assembly committees on|éfedepart
employer’s premises, the department may e require the mentshall schedule a meeting of the council with the members of
insureror self-insured employer tsubmit to the department athe senate and assembly committees on labor to reviewtiand
final report of the employeg'treating practitioner The depast CcusSmatters of Ieglsla_ltlve concern arising under this chapter
mentmay not require an insurer or self-insured employer to sup™'Sto: 1975 ¢. 148.54/1979 c. 278

mit to the department a final report of an emplay#eating prac >§§2'15 Rules of procedure: transcripts. (1) Subjectto

titioner when the insurer or self-insured employer denies tl :
employee’sclaim for compensation and the employee does n s chapterthe department may adopt its own rules of procedure

contestthat denial. A treating practitioner may dpara rea dmay change the same from .tlme to time. .

sonablefee for the completion of the final report, but magt (2) Thedepartment may provide by rule the conditions under

require prepayment of that fee.An insurer or self-insured which transcripts of testimony and proceedings shall be furnished.

employerthat disputes the reasonableness of alieged for the (3) All testimony at any hearing held under this chapter shall

completionof a treatment practitionar final report may submit be taken down by a stenographic reparesrcept that in case of

thatdispute to the department for resolution undé0g€.16 (2) an emegency as determined by the examiner conducting the
(3) If 2 or more physicians, chiropractors, psychologists; gdnearing testimony may be recorded by a recording machine.

tistsor podiatrists disagree as to #ent of an injured empley ~ Aloo: 1977 ¢ 41819898 04 s, adm. code.
ee'stemporary disabilitythe end of an employaehealing period, '

an employees ability to return to work at suitable availableloz.lG Submission of disputes, contributions by
employmentr the necessity for further treatment or fora part'Clémponees. (1) Any controversy concerning compensatmn
lar type of treatment, the department may appoint another-phys{iolation of sub.(3), including controversies in which the state
cian, chiropractor psychologist, d_erjtlst or podiatrist ég@amine may be a partyshall be submitted to the department in the manner
the employee and render an opinion as soon as possiile. andwith the efect provided irthis chapter Every compromise
departmenshall promptly notifythe parties of this appointment. of any claim for compensation may be reviewed and set aside,
If the employee has not returned to work, payment for temporghydified or confirmed by the department within one year from the
disability shallcontinue until the department receives the opinio@atethe compromise is filed with the department, or from the date
The employer or its insurance carrier or both shall pay for thgaward has been entered, based thereon, or the departeyent
examinationand opinion. The employer or insurance carrier @gkethat action upon application made within one yé&fless the
both shall receive appropriate creftir any overpayment to the word “compromise” appears ia stipulation of settlement, the
employeedetermined by the department after receipt obhie-  settlemenshall not be deemed a compromise, and further claim
on. is not barred except as provided in162.17 (4)regardless of

(4) The rights of employees to beginroaintainproceedings whetheran award is made. The emplayi@surer or dependent
for the collection of compensation and to receive weekly indemninder s102.51 (5)shall have equal rights with the employee
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havereview of a compromise or any other stipulation of settleeasonablenessf the disputed prescriptiorug chage, unless
ment. Upon petition filed with thelepartment, the departmentthat determination is set aside, reversed, or modified by the
may set asidehe award or otherwise determine the rights of trgepartmenunder s102.425 (4m) (epr is setaside on judicial
parties. reviewas provided in s102.425 (4m) (e)

Cross—reference: See also DWD 80.03 Wis. adm. code. (2) (a) Except as provided in this paragraph, the department
(Im) (a) If an insurer or self-insured employer concedes By, sjurisdiction under this subsection, sghm) (a) and s102.17

compromiseunder sub(1) or stipulation under £.02.18 (1) (&) tg resolve a dispute between a health service provider and an
thatthe insurer or self-insured employeiiable under this chap j,syreror self-insured employer over the reasonableokadee

chargedby the health service providethe department may
includein its order confirming the compromige stipulation a
determinatioras to the reasonableness of the fee or the depart

may notify or direct the insurer or self-insurethployer to notify ) ;
X . amountin controversywhether based on a single deor a com
thehealth service provider under i) (b) that the reasonable binationof chages fgrwone or more days of gerv(?cn;, is less than

nessof the fee is in dispute. The departmsmll deny payment 4 :
of a health service fee that the department determines underﬁi 'i rﬁijtre; I?g sfrgﬁgggnthbgI?egi?:&s:r;\)nrg(\e/iggvrlﬁg;%fu?a%?trzﬂsy

paragraph to be unreasonable. A hesdttviceprovider and an . >
insurer or self-insured employer that are parties to a fee dispr?t%d'SpUte to the department, regardiethe amount in contro

: ' .-~ versy The department shall deny payment of a health service fee
Ezg:ﬁ?:lss %egffgr?;glha(r; lzggnrdegée;)gzggrt]rgssm Odfettheerrgligialillf)end that the department determines under this subsection to be unrea

unlessthat determination is set aside, reversed, or modifigtieny Sonale. _ _ _ _
departmenunder sub(2) (f) or is set aside on judicial review as (am) A health service provider and an insurer or self-insured
providedin sub.(2) (f). employerthat are parties to a feg dispute under this subsection are
(b) If an insurer or self-insured employer concedes by_co,lgoundby the departmem’dett_ermlnatlon undehis subsect!on on
promiseunder sub(1) or stipulation undes.102.18 (1) (ajhat thereasonableness of the disputed tedess that determination
theinsureror self-insured employer is liable under this chapter fé Set aside on judicial review as provided in ffar
anytreatment provided to an injuredhployee by a health service (b) An insurer or self-insured employer that disputes the rea
provider,but disputes the necessity of the treatment, the depanablenessf a fee chayed by ahealth service provider or the
mentmayinclude in its order confirming the compromise or stipudepartmentinder sub(1m) (a)or s.102.18 (1) (bg)L. shall pre
lation a determination as to the necessity of the treatment or thée reasonable written notice to the health service provider
departmentmay notify or direct the insurer or self-insuredthe fee is being disputed. After receiving reasonable written
employerto notify, the health service provider under si@m) (b) noticeunder this paragraph or under s{ibm) (a)or s.102.18 (1)
thatthe necessity of the treatment is in dispute. Before determfhg) 1.that a health service fee is being disputed, a health service
ing under this paragraph the necessity of treatment provided topasvidermay not collect the disputed fee from, or bringaation
injured employee, the department mdut is not required to, for collection of the disputed fee againgie employee who
obtainthe opinion of an expert selected by the department whaégeivedthe services for which the fee was gjeat.
qualifiedas provided in sul§2m) (c) The standards promulgated (c) After a fee dispute is submitted to the department, the

undersub.(2m) (g)shallbe applied by an expert and by the deparf,greror self-insured employer thista party to the dispute shall
mentin rendering an opinion ds, and in determining, necessity,

f der thi bl in which d%r videto the department information on that fee and information
0 trea}metn'([ihm g ert E garagrap | rlhcazles In tW ICt nh%ﬁ‘:gn fees chaged by other health service providers for comparable
promulgatedinder sub(2m) (g)apply the department s services. The insurer or self-insured employer shall obtain the
:jhefacts regatr c}!mg nectessity of ttrtﬁattntwﬁntd Thetdel partment Sriﬁ’flirmation on comparable fees from a database theitfied

enypayment for any treaiment that the gepartnie&iermines v, yne gepartment under . Except as provided in pde
underthis paragraph to be unnecessaiyhealth service provider C‘:l[y if the iIrjlsurer or self—inpséunr)ed emp?oyer F()imm provid%atr?e
antdan |qurt$]r_ or self—lns%red emtprJ]oner that _?re ?atrtle? toa}[ rmationrequired under this paragraghe department shall
pute under this paragraph over the necessity of treatmen : . . .
boundby the departmenst'determination under this paragraph o eterminethat the disputed fee is reasonable and order that it be

the necessityof the disputed treatment, unless that determinati@r?'d.' If the Insurer or sel_f—msured employer provides the-infor

is set aside, reversed, or modified by the department wutter Mationrequired under this paragraph, the department shall use

(2m) () or ié set aside'ojudicial review as provided in sutem) thatinformation to determine the reasonableness of the disputed
f

(e). , , ,
(c) If an insurer or self-insured employer concedes by-com (d) The department shall analyze the information provided to
promiseunder sub(1) or stipulation undes.102.18 (1) (athat the department under pgc) according to theriteria provided in
theinsureror self-insured employer is liable under this chapter f§iS Paragraph to determine the reasonableness of the disputed fee.
the cost of a prescription drug dispensed und@0g.425 (2for ~ Exceptas provided ir2011 Wisconsin Actl83 sectior0 (2) (b)
outpatientuse by an injured employee, but disputes the reasdhe department shall determine that a dispdestis reasonable
ablenessof the amount chged for the prescription drug, the@ndorder that the disputed fee be paid if that fee is at or below the
departmentnayinclude in its order confirming the compromisemeanfee for the health service procedure for which the disputed
or stipulation a determination as to the reasonableness of the f#& Was cha@jed, plus 1.2 standard deviations from that mean, as
scriptiondrug chage or the department may notify direct the shownby data from a databasz_a that_ is certified by_the department
insureror self-insured employer twtify, the pharmacist or prac underpar (h). Except as provided 2011 Wisconsin Act 183
titioner dispensing the prescription drug undet2.425 (4mjb)  section30 (2) (b) the department shall determine that a disputed
thatthe reasonableness of the prescription druggehiarin dis  feeis unreasonable and order that a reasonable fee be paid if the
pute. The department shall depayment of a prescription drug disputedfee is above the mean fee for the health service procedure
chargethat the department determines under this paragraph td@ewhich the disputedee was chaed, plus 1.2 standard devi
unreasonableA pharmacist or practitioner and an insurer or selfationsfrom that mean, as shown by data from a database that is
insuredemployer that are parties to a dispurbeler this paragraph certified by the department under p), unless the health service
over the reasonableness of a prescription divage are bound providerproves to the satisfaction of the department that a higher
by the departmerg’ determination under thigaragraph on the feeis justified because the service provided in the disputed case

ter. A health service provider may not submit a fee dispute to the
degartmentunder this subsectiobefore all treatment by the
Ithservice provider of the employeéhjury has ended if the
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was more dificult or more complicated to provide than in thefor that disputed treatment against, the employee who received the
usualcase. treatment.

(e) 1. Subject to subd., if an insurer or self-insured employer (c) Before determining under this subsection the necessity of
thatdisputes the reasonableness of a feegeltbby a health ser treatmentprovided for an injured employee who claims benefits
vice provider cannot provide information on fees gearby other underthis chapterthe department shall obtain a written opinion
health service providers faomparable services because the-datan the necessitpf the treatment in dispute from an expert selected
baseto which the insurer or self-insurethployer subscribes is by the department. orqualify as an expert, a person must be
not able to provide accurate information for the health service piizensedto practice the same health care profession as the individ
cedure at issue, the department may use any other information tlahealth service provider whose treatmentrisler review and
the department considers to be reliahled relevant to the dis musteither be performingervices for an impartial health care-ser
putedfee to determine the reasonableness of the disputed feevicesreview oganization or be a member of an independent panel

2. Notwithstanding subd.., the department may use only &f experts established by the department unde(fpaThe stan
hospitalradiology database that has been certifigthe depart dardspromulgated under pdg) shall be applied by an expert and
ment under path) to determine the reasonableness of a hospits)f the department in rendering an opinion as to, and in determin
feefor radiology services. ing, necessity of treatment under this paragraph. In cases in which

(f) Within 30 days after a determination under this subsectidi Standards promulgated under s(#m) (g) apply the depart
the department may set aside, reversanodify the determina Mentshall find thefacts regarding necessity of treatment. The
tion for any reason that the department considerficient. departmenshall adopt thevritten opinion of the expert as the
Within 60 days after a determination under this subsedtien, department'sietermination on the issues covered in the written
departmentnay set aside, reverse, or modify the determination 8Rinion, unless the health service provider or the insurer or self-
groundsof mistake. A health service provigdémsurer or self- Insuredemployer present clear and convincing written evidence
insured employer that is aggrieved by a determination of ttgatthe expert opinion is in error
departmentinder this subsection may seek judicial review of that (d) The department may clygra party to a dispute over the
determinatiorin the same manner thedbmpensation claims are necessityof treatment provided for aimjured employee who

reviewedunder s102.23 claimsbenefits under this chapter for the full cost of obtaining the
(g) Sectionl02.13 (1) (eHoesnot apply to the fee dispute reso Written opinion of the expert under pe). The department shall
lution process under this subsection. chargethe insurer or self-insured employer for the full cost of

gé)tainingthe written opinion of the expert for the first dispute that
a particular individual health service provider involved in,
yolessthe department determines that the individual health ser
o providefs position in the disputis frivolous or based on
raudulentrepresentations. In a subsequent dispute invothieg

(h) The department shall promulgate rules establishing pro
duresand requirements for the fee dispute resolupoocess
underthis subsection, including rules specifying the standar
thathealth service fee databases must meet for certification un

this paragraph. Using those standards,dégartment shall cer sameindividual health service providethe department shall

tify databases of the health service feesvthabus health service ) - >
p%viderschage. In certifying databases under this paragrap?hargethe losing party to the dispute for the full cost of obtaining

the department shall certifgt least one database of hospital fed§€ Written opinion of the expert.

for radiology services, including diagnostic aimderventional  (€) Within 30 days after a determination under this subsection,
radiology, diagnostic ultrasound and nuclear medicine. the department may set aside, reversenodify the determina
Cross—reference: See also DWD 80.72 Wis. adm. code. tion for any reason that the department considerfcient.

(2m) (a) Except as provided in this paragraph, the departmé#fithin 60 days after a determination under this subsectfien,
hasjurisdiction under this subsection, s(thm) (b) and s102.17 departmentnay set aside, reverse, or modify the determination on
to resolve a dispute between a health service provider andgg@undsof mistake. A health service providémsurer or self-
insureror self-insured employever the necessity of treatmentinsured employer that is aggrieved by a determination of the
providedfor an injured employee who clairbenefits under this departmentinder this subsection may seek judicial review of that
chapter. A health service provider mayot submit a dispute over determinatiorin the same manner thebmpensation claims are
necessityof treatment to the department under this subsectiggviewedunder s102.23
beforeall treatment by the health service provider of the employ (f) The department may contract with an impartial hezdte
ee’sinjury has ended if the amountéontroversywhether based servicesreview oganization to providethe expert opinions
on a single chaye or a combination of chges for one or more requiredunder par(c), or establish @anel of experts to provide
daysof service, is less than $25. After all treatment by a heattioseopinions, or both. If the department establishes a panel of
serviceproviderof an employeg’injury has ended, the health-serexpertsto provide the expert opinions required under (@rthe
vice provider may submit any dispute over necessityeztment departmentnay pay the members of that paaekasonable fee,
to the department, regardless of the amount in contravdilsg plus actual and necessary expenses, for their services.
departmenshall deny payment for any treatment thatdapart (9) The department shall promulgate rules establishing proce
mentdetermines under this subsection to be unnecessary  qyresand requirements for the necessity of treatment dispute reso

(am) A health service provider and an insurer or self-insurégtion process under this subsection, including rules settiag
employerthat are parties to a dispute under this subseotien feesunder par(f) and rules establishing standards for determining
the necessity of treatment ab®und by the departmestileter the necessityof treatment provided to an injured employee.
minationunder thissubsection on the necessity of the disputeBlefore the department may amend the rules establisthioge
treatmentunless that determination is set asidgudicial review standardsthe department shall establish an advisory committee
asprovided in par(e). unders. 227.13 composed of health care providers providing

(b) An insurer or self-insured employer that dispufes treatmenunder s102.42to advise the department and the council
necessityof treatment provided by a health service providéher onworkers compensation on amending those rules.
departmentinder sub(1m) (b)or s.102.18 (1) (bg) 2shall pro Cross-reference: See also DWD 80.73and chDWD 81, Wis. adm. code.
vide reasonable written notice to the health service provider (3) No employer subject to this chapter may solicit, receive,
the necessity of that treatment is being disputed. After receiving collect any money from an employee or any other person or
reasonablevritten notice under this paragraph or under §llm) makeany deduction from their wages, either directly or indirectly
(b) or s.102.18 (1) (bg) 2that the necessity of treatment is beindor the purpose of dischging any liability under this chapter or
disputed,a health service providenay not collect a fee for that recoveringpremiums paid on eontract described underl92.31
disputedtreatment from, or bring an action for collection of the fe€l) (a) or a policy described under¥2.315(3), (4), or (5) (a}
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nor may any employer subject to this chapter sell teraployee (b) In any dispute or controversy pending before the depart
or other person, or solicit or require the employee or ggheson ment,the department may direct the parties to appear before an
to purchase, medical, chiropractpmdiatric, psychological, den examinerfor a conference to consider the clarification of issues,
tal, or hospital tickets or contracts for medical gscel, hospital, the joining of additional parties, the necessity or desirability of
or other health care treatment that is required to be furnisheddmendmentso the pleadings, the obtaining of admissions of fact
thatemployer or of documents, records, reports and bills which may avoid
(4) The department has jurisdiction to pams any question unnecessarproof and such other matters as may aidigpost

arisingout of sub(3) and has jurisdiction to order the employetion of the dispute or controversyAfter this conference the

to reimburse an employee or other person for any sum dedudlegartmentnay issue an order requiring disclosure or exchange
from wages or paid by him or her in violation of that subsectiof any information or written material which it considers material
In addition to the penalty provided $1102.85 (1) any employer to thetimely and orderly disposition of the dispute or controversy
violating sub.(3) shall be liable to an injured employee for the redf a party failsto disclose or exchange within the time stated in the
sonablevalue of the necessary services rendesetiat employee order,the department may issue an ordemissing the claim
pursuant to any arrangement made in violation of @)lwithout ~ without prejudice or excluding evidence or testimony relating to
regardto that employes’actual disbursements for the same. theinformation or written material. Tteepartment shall provide

(5) Exceptas provided in s102.28 (3) no agreement by an €achparty with a copy of any order
employeeto waive the right to compensation is valid. (c) Any party shall have the right to be present attegring,
History: 1975 c. 147200 1977 c. 1951981 c. 92314 1983 a. 981985 a. 83 iN person or by attorney or any other agent, and to present such tes
1989a. 641991 a. 851993 a. 811995 a. 17, 1997 a. 381999 a. 14185 2001a.  (imony as may be pertinent to the controversy before the depart

37,2003 a. 1442005 a. 1722007 a. 1852009 a. 2062011 a. 183 t N fi fi ther th it t
The continuing obligation to compensate an employee for work related medi ent. 0 pgrson, irm, or cqrpora an, other than an attorney a
expensesinder s. 102.42 does not allagency review of compromise agreementdaw Who is licensed to practice law in the state, may appear on
afterthe one—year statute of limitations in s. 102.16 (1) has run if the employee indgeshalfof anyparty in interest before the department or any mem

Tze(?('gi‘_'e,fggf‘igggg%r_tgggt{m&he”k°S"' MLIRC, 203 Ws. 2d 109552 NW2d - pyar o employee ofhe department assigned to conduct any-hear

An appeal under sub. (2m) (e) of a department determination may be served uiitigy investigation, or inquiry relative to a claim for compensation

s.102.23 (1) (b) on thdepartment or the commission. McDonougbWD, 227 i i i
Wis. 2 271598 NW2d E86(1699) 07-3711 or benefits under this chaptemless the person is 18 years of age
The Departmenbf Workforce Development does not possess authority to ind@" older, does not havan arrest or conviction record, subject to

pendentlydetermine, for workés compensation purposes, the reasonableness ag§.111.321 111.322and111.335 is otherwise qualified, arfths

medicalnecessity of a protectively—placed injured employeeurt-ordered trans i H ; i At
fer to the least restrictive environment under ch. 55. The deparsnankiorityis obtainedfrom the department a license with authorization to

limited to resolving disputes regarding treasonableness or necessity of treatmerﬁlppeari_n matters or proceedings before_ the departmen@. EXxcept
providedto an injured employee, which permits the departmeenatuate the treat  gsprovided under pargcm) and(cr), the license shall be issued

mentan employee receives within a placement, buthplacement itself. LaBeree
v. Wausau Insurance Companig810 Wi App 148330 Ws. 2d 101703 N.wzd LY the department under rules promulgated by the department.

77,09-1628 Thedepartment shall maintain its ofice a current list of persons
to whom licenses have been issued. Any license may be sus
102.17 Procedure; notice of hearing; witnesses, con - pendedor revoked by the department for fraud or serious miscon

tempt; testimony , medical examination. (1) (a) 1. Upon ducton the part of an agent, any license may be denied, suspended,
the filing with the department by any party in interest of anponrenewedopr otherwise withheld by the department for failure
applicationin writing stating the general nature of any claim as to pay court—ordered payments as providepan(cm) on the part
which any dispute or controversy may have arisen, the departmehtin agent, and any license may be denied or revoked if the
shallmail a copyof the application to all other parties in interestjepartmenbf revenue certifies under&3.0301that theapplicant
andthe insurance carrier shall be considered a parinyténest. or licensee is liable for delinquent taxeBefore suspending or

The department may bring in additional partiesdgyvice of a revokingthe license ofhe agent on the grounds of fraud or-mis
copy of the application. conduct,thedepartment shall give notice in writing to the agent

2. Subject to subd., the department shall cause notice o?f thechages of fraud or misconduct and shall give the agent full
hearingon the application to be givéa each interested partyy Opportunityto be heard in relation to those aes. Indenying,
serviceof that notice on the interested party personally or by mafiuspendingtestricting, refusingo renewor otherwise withhold
ing a copy of that notice to the interested partyst-known ing a license for failure tpay court-ordered payments as-pro
addressat leastLO days before the hearing. If a party in intereyidedin par (cm), the department shall follow the procedure-pro
is located without this state, and haspost-ofice address within Vvided in a memorandum of understanding entered into usider
this state, the copy of the application and copieallofotices shall 49.857 The license and certificate of authority shall, unless other
be filed with the cepartmenof financialinstitutiors and shall Wwise suspended or revoked, be in force fromdhee of issuance
alsobe sent by registered or certified mail to the last—-known pogthtil the June 30 following the date of issuance and by
office addres o the party. Such filing and mailing shall consti renewedby the department from tinte time, but each renewed
tute suficient service, with the samefett as if served upon a licenseshall expire on the June 30 following the issuance of the
party located within this state. renewedicense.

3. If a partyin interest claims that the employer or insurer has (cg) 1. Except as provided in sul@in, the department shall
actedwith malice or bad faith as described i182.18 (1) (bjpr requireeach applicant for a license under. jg@rwho is an indi
(bp), that party shall provide written notistating with reasonable vidual to provide the department with the applicastcial secu
specificity the basis for the claim the employerthe insurerand rity numbey and shall require each applicant for a license under
the department before the departmsahedules a hearing on thepar.(c) who is not an individual to provide the department with the
claim of malice or bad faith. applicants federal employer identification numbeteninitially

4. The hearing may be adjournédthe discretion of the applyingfor or applying to renew the license.
departmentand hearingmay be held at such places as the depart 2. If an applicant who is an individual fails to provitte
mentdesignates, within or without the state. The department nagyplicant’ssocial security number to the department or if an appli
alsoarrange to havkearings held by the commissionfiedr, or  cantwho is not an individual fails to provide the applicariéd
tribunal having authority to hear cases arising under the warkeeralemployer identification number to the department, the depart
compensatiotaw of any other state, of the District of Columbiamentmay not issue or renew a license under (gito or forthe
or of any territory of the United States, tiestimony and proceed applicantunless the applicant is &mdividual who does not have
ings at any such hearing to be reported to the department and t&ocial security number arttle applicant submits a statement
be part of the record in the case. Any evidence so taken shallnhbadeor subscribed under oath ofiahation as requiredinder
subject to rebuttal upon final hearing before the department. subd.2m.
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2m. If an applicant who is an individual does not have a socjalovideinformation concerning loss of earning capacity under s.
securitynumbey the applicant shall submit a statement made @02.44 (2)and(3). The department may not admit into evidence
subscribedunder oath or &fmation to the department that thea certified reporof a practitioner or other expert or a record of a
applicantdoes not have a social security numbEre form of the hospitalor sanatorium that was not filed with the department and
statement shall be prescribed by the department. A license issaleparties in interest d¢ast 15 days before the date of the hearing,
in reliance upon a false statement submitted under this subdivisipihessthe department is satisfied that there is good cause for the
is invalid. failure to file the report.

3. The department of workforce development may not dis 4. A report or record described in sulid.2., or 3. that is
close any information received under subll.to any person admittedor received into evidence by the department constitutes

exceptto the department of revenue for the sole purpmfse substantiabvidence under $02.23 (6)as to the matter contained
requestingcertifications under s73.0301or the department of in the report or record.

childrenand families for purposes of administering$.22 (e) The department mayith or without notice to any party
(cm) The department of workforce development shall denyausetestimony to be taken, an inspection of the premises where
suspendrestrict, refuse to renewr otherwise withhold a license the injury occurred to be made, or the time books and payrolls of
underpat (c) for failure of the applicant or agent to pay courtthe employer to be examined by any examined may direct any
orderedpayments of child or family support, maintenance, b'r@mployeeclaiming compensation to be examirigda physician,
expensesmedical expenses, or othetpenses related to the supchjropractor,psychologist, dentist, or podiatrist. Ttestimony
portof a child or former spouse or for failure of the applicant i taken, and the results of any such inspection or examination,
agentto comply after appropriate notice, withsabpoena or war - gpaipe reported to the department for its consideration upon final
rantissued by the department of children and familiesamaty earing. Al ex parte testimony taken by the department shall be

child support agencynder s59.53 (S)and related to patemity or reqycedto writing and any party shall have opportunityébut
child support proceedings, ggovided in a memorandum Ofthattestimony on final hearing.

understandingntered into under 49.857 Notwithstanding par X .
(c), an action ?aken under this paragraph is subject to reg:i%w (f) Sections304.05and804.07shall not apply to proceedings
f Wnderthis chapterexcept as to a witness:

as providedin the memorandum of understanding entered in

unders.49.857and not as provided in cB27. 1. Who is beyond reach tiie subpoena of the department;
(cr) The department shall deny an applicafarthe issuance ©F

or renewal of a license under pér), or revoke such dcense 2. Who is about to go out of the state, not intending to return

alreadyissued, if the department of revenue certifies underig.time for the hearing; or

73.0301that the applicant or licensee is liable figlinquent 3. Who is so sick, infirm or aged as to make it probable that

taxes. Notwithstanding paxc), anaction taken under this para the witness will not be able to attend the hearing; or

graphis subject to review only as provided under30301 (5) 4. Who is a member of the legislature, if any committee of the

andnot as provided in ct227. sameor the house of which the witness is a meryibén session,

(d) 1. The contents of certified medical andgéeal reports providedthe witness waives his or her privilege.

by physici_artws, tpodigltrists, (?ﬂfonst,_ dentists, psé/ chologidstsﬁ_phy (g) Whenever the testimony presented at any hearing indicates

S'C'at” aSIS'S an 3 a vagce Ptra.c Ice ntlﬁmf[:“ ecli's,fan t(':f' Hc? adispute or creates a doubt as to the extent or cause of disability

practorslicensed in and practicing in this staged of certified - joqih the department may direct that the injured employee be

rleopzolrltj(bzsg exg(%r)ts concetrnéng loss (r)tf earning captamty UE‘c:.erexamined,that an autopsy be performed, or that an opinion be
Aalz)and(s), presented Dy a parlgr compensation Consti - oy e gwithout examination or autopdyy or from an impartial

tute prima facie evidence as to the matter containethase ompetenphysician, chiropractodentist, psychologist grodia

;i?i%gz’s%%ﬁﬁgg ?ggorrltjéezfagﬁyg?;?r:?ns Otg;t(:ii?sartmer;t Pist designated by the department who is not under contract with
dentists,psychologists, physician assistants, advanced practpcrqregularly employed by a compensation insurance carrier or

nurseprescribers, and chiropractors, wherever licensed ane prﬁ% f-insurecemployer The expense ahe examination, autopsy

ticing, who have examined or treated the claimant, and of expePtEOpinion shall be paid by the employerif the employee claims

if the practitioner oexpert consents to being subjected to Crosi_ompensatiorunder $.102.8] from the uninsured employers

examinationalso constitute prima facie evidence as to the mat{gfd- Thereport of the examination, autopsy opinion shall be
containedn those reports. Certified reports of physicians, podidansmittedn writing to the department and a copy of taport
trists, suigeons, psychologists, amtiiropractors are admissibleShallbe furnished by the department to each paity shalhave
asevidence of theliagnosis, necessity of the treatment, and cay@8©PPOrtunity to rebut such report on further hearing.
andextent of the disability Certified reports byloctors of den (h) The contents of certified reports of investigation, made by
tistry, physician assistantand advanced practice nurse prescridndustrial safety specialists who are employed, contracted, or
ersareadmissible as evidence of the diagnosis and necessityotiferwisesecured by thelepartment and available for cross—
treatmenbut not ofthe cause and extent of disabiligny physi ~examination,served upon the parties 15 days prior to hearing,
cian, podiatrist,sugeon, dentist, psychologist, chiropragtuiny:  shall constitute prima facie evidenes to matter contained in
sicianassistant, advanced practiugrse prescribeor expert who thosereports. A report described in this paragraph that is admitted
knowingly makes a false statementfaft or opinion in such a cer or received into evidence by the department constitutes substan
tified report may be fined or imprisoned, or both, undex8.395 tial evidence under $02.23 (6)as to the matter contained in the
2. Therecord of a hospital or sanatorium in this state that i§POrt.
satisfactoryto the department, established by certificafe]afit, (2) If the department shall have reason to believe that the pay
or testimony of the supervisingfifer of the hospital or sanito ment of compensation has not been made, it may on its own
rium, any other person having cherofthe record, or a physician, motion give notice to the parties, in the manner provided for the
podiatrist, sugeon, dentist, psychologist, physician assistargerviceof an application, of &ime and place when a hearing will
advancedpractice nurse prescribeor chiropractor to be the beheld for the purpose of determining the facts. Such notice shall
recordof the patient in question, amdade in the regular coursecontaina statement of the mattertie considered. Thereafter all
of examination or treatment tife patient, constitutes prima facieother provisions governing proceedings on application shall
evidenceas to the matter contained in the record, to the extent thghchinsofar as the sanmaay be applicable. When the depart
therecord is otherwise competent and relevant. mentschedules a hearir its own motion, the department does
3. The department mabpy rule,establish the qualifications not become a party in interest and is not required to appear at the
of and the form used for certified reports submitted by expérts hearing.
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(2m) Any party including the department, may require angndconsidered with all other evidence to decide orraployees
personto produce books, papers and records at the hearing-by petualloss of earning capacity

sonalservice of a subpoena upon the person along with a tende(h) Except as provided in péc), the department shall exclude
of witness fees as provided in 844.67and885.06 Exceptas from evidence testimony or certified reports from expert wit
providedin sub.(2s), the subpoena shall be on a form provided byessesinder par(a) offered by the partyhat raises the issue of
the department and shall give the name and address phthe |ossof earning capacity if that party failedriotify the department
requestinghe subpoena. andthe other parties of interest, at least 60 days before the date of

(2s) A party’s attorney of record may issue a subpoena the hearing, of the partg’ intent to provide the testimony or
compelthe attendance of a witness or gitreduction of evidence. reportsand of the names of the expert witnesses involved. Except
A subpoena issued by an attorney must be in substantially as@rovided in par(c), the department shall exclude from evidence
sameform as provided in $05.07 (4)and must be servedihe testimonyor certified reports fronexpert witnesses under p@)
mannerprovided in s805.07 (5) The attorney shall, at tiiene  offeredby a party of interest in response to the party that raises the
of issuance, send a copy of the subpoena to the appeal tribunigsireof loss of earning capacity if the respondpragty failed to
otherrepresentative dhe department responsible for conductingotify the department and the other parties of interest, at4ast
the proceeding. daysbefore the date of the hearing, of the parigtent to provide

(3) Any person who shall willfully andinlawfully fail or thetestimony or reports and of the nameshef expert witnesses

neglectto appear or to testify do produce books, papers andnvolved.
recordsas required, shall be fined not less thani§@5more than  (¢) Notwithstanding theoticedeadlines provided in pdb),
$100, or imprisoned in the county jail not longer than 30 day#ie department may receive in evidence testimony or certified
Eachday such person shall so refuse or neglect shall constitut€portsfrom expert witnesses under p@) when the applicable
separateffense. noticedeadline under pgb) is not met if good cause is shown for
(4) Exceptas provided in this subsection and®2.555 (12) the de_lay in prpwdlng the notice required under. fi@rand if no
(b), the right of an employee, the employsleigal representative, P2ty is prejudiced by the delay . o
or a dependent to proceed under this section shall not extend8) Unless otherwise agreed to by all parties, an injured
beyond12 years after the date of the injury or deatlafter the €employeeshall file with the department and serve on all parties at
datethat compensation, other than for treatment or burial expé@ast15 days before the date of the hearing an itemized statement
seswas last paid, or wouldave been last payable if no advanceof all medical expenses and incidental compensation under s.
mentwere made, whichever date is latest. In the case of océ2.42claimed by the injured employee. The itemiseatement
pational disease; a traumatic injury resulting in the loss or tofdiall include, if applicable, information relating to any travel
impairmentof ahand or any part of the rest of the arm proxim&xpensesncurred by the injured employee in obtaining treatment
to the hand or of a foot or any part of the resthefleg proximal including the injuredemployees destination, number of trips,
to the foot, any loss of vision, or any permanent brain injury; éeundtrip mileage and meal and lodging expenses. The depart
atraumatic injurycausing the need for an artificial spinal disc of€ntmay notadmit into evidence any information relating to
atotal or partial knee or hip replacement, there shall be no stattidicalexpenses and incidental compensation und20z42
of limitations, except that benefits or treatment expense for ggimedby an injured employee if the injurethployee failed to
occupationaldisease becoming due 12 years after the datefé# with the department and serve on all parties at least 15 days
injury or death oflast payment of compensation, other than tdpeforethe date.of Fhe hearing an |tem|zed statement qf the medical
treatmentor burial expenses, shall be paid from the work injurgi(p.e'f‘ses and incidental compensation undedZ42claimed by
supplementabenefit fund under £02.65and in the manner pro | einjured employea,mle_ss the d_epartment is satls_fled _that there
videdin s.102.66and benefits or treatment expense for suchiggood cause for the failure to file and serve the itemized- state
traumaticinjury becoming due 12 years after that date dpall Ment. _
paidfrom that fundand in that manner if the date of injury or death 25", 41(917917%)119478512_7&?35_12%" B 107 o 100000 1077 . 200 275
or last payment of compensation, other than for treatmeoral 1979 c. 2781981 c. 92314 1981 c. 31%.2202 1981 c. 3801981 c. 39%.211;
expensesjs before April 1, 2006. Payment of wages by thé985a. 831989 a. 64139 359 1991 a. 851993 a81 492, 1995 a. 27117, 1997
employerduring disability or absence from work to obtaieat & i%&g%a;ggﬁ?s;lgégzool a 372003 a. 1442005 a. 1722007 . 1852009
mentshall beconsidered payment of compensation for the pur cross-reference: See also ctDWD 80, Wis. adm. code.
poseof this section if the employer knew of the employesndi A plaintiff—~employer was not deprived of any substantial due process rights by the

i i i department’sefusal to invoke its rule requiring inspection of the opposing parties’
tion and its a”eged relation to the employment. medicalreports when the plaintihad ample notice of the natuséthe employes’

(5) Thissection does not limit the time within which the statelaim. Theodore Fleisneinc. v DILHR, 65 Ws. 2d 317222 N.W2d 600(1974).
may bring anaction to recover the amounts specified irnég.49 Underthe facts of the casarefusal to grant an emploj@request for adjournment
(5) and102.59 wasa denial of due process. Bituminous CasualtydlLHR, 97 Ws. 2d 730295

. ) o N.W.2d 183(Ct. App. 1980).
(6) If an employee or dependent shall, at the time of inqury  Sub.(1) (d) does not create a presumption that evidence presented by phpting

i o) i siciansis correct. The statute enforces the idea that LIRC determines the weight to
ighe tlmefthe er?]pkl).y N b.r depe}n_ders I’I_ghht acr?_ruhesﬁ be unlderbe given medical witnesses. ConradiMt. Carmel School197 Ws. 2d 60 539
years of age, the limitations of time within which the employgg\w 24713(ct. App. 1095)94-2842

or dependent may file application or procesdlier this chapter  LIRC's authority under sub. (1) (a) to control its calendar and manage its internal

if they would otherwise sooner expire, shall be extendeddo affairs necessarily implies the power to deny an applisanttion to withdraw an
i licationfor hearing. An appellargtfailure to appear at a hearing after a motion

. aj
year_af@er the employee or dependent attains t_he age O_f 18 ye@ﬁ"\%i{hdraw theapplication was denied was grounds for entry of a default judgment
If, within any part of the lastear of any such period of limitation, ggggg 3-8 1%%-38 (1) (a). BaldwinMRC, 228 Ws. 2d 601599 N.w2d 8(Ct. App.
.an employee’ the gmployeseperson_al repres_entatlve, Or Surviv | tﬁe absence destimony in conflict with a claimastmedical experts, LIRC
ing dependent be insane or on active duty in the armed force&&reject the expert evidence if there is countervailing testimony raising legitimate
the United States such period of limitatishall be extended to 2 doubt about the employesihjury. Kowalchuk vLIRC, 2000 WI App 85234 Ws.

[ ; . 2d 203 610 N.w2d 122 99-1183
yearsa‘ﬁer the date that the limitatiovould otherwise expire. The It was reasonable for LIRC to conclude that the statute of limitations under sub. (4)

provision hereof with respect to persons active duty in the for death benefits begins to run at the time of death, rather than the tinjergf
armedforces of the United States shall app|y Ombere no app.h InternationalPaper Co. VLIRC, 2001 WI App 248248 Wis. 2d 348635 N.W2d

P 823 01-0126
cablefederal statute is in fefct. Neithersub. (1) (g) or (d) provides a statutory right to cross—examine an indepen

(7) (a) Except as provided in pab), in a claim under s. dentphysician appointed by the departmenthen the legislature drafted sub. (1) (g),

; e :+ it chose to use the general term “rebB&cause it did not specify the right to cross—
102'44(2) and(S)' testimony or certified reports of expert wit examinationjt appears the legislature lefttte departmerd’discretion whether to

nessesn loss of earning capacity may be received in evidengRw cross-examination in circumstances where it might provide relevant and pro
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bativee\?dence- Sub. gl) (d) %Overwetﬂz tgattgredpresirtnted P{apa% to %_st?blish 2. If the department findsnder par(b) that an employer or
feport. LIRG did not violate the planflis dué process rights when it deciined tol'SUrancecarrier is liable under this chapter for any treatment pro
remandfor cross—examination. Aurora Consolidated Health Careabor and Videdto an injured employee bytealth service providgbut that
;“gfgég’sReView Commission2012 WI 49 340 Wss. 2d 367 814 N.w2d 824  the necessity of the treatment is in dispute, the department may
- . : ' includein its order under pafb) a determination as to the neces
Mféegg;ir(lggjé?):?veryunder Wsconsins workets compensation act.owers. 68 sity of the treatment or the department may notifydirectthe
employeror insurance carrier taotify, the health service provider
102.175 Apportionment of liability . (1) Ifitis established unders.102.16 (2m) (b}hat the necessity of the treatment is in
at the hearing that 2 or more accidental injuries, for each of whidispute. Before determining under this subdivision the necessity
aparty to the proceedings is liable under this chaptare each of treatment provided to an injured employee, department
contributedto a physical or mental conditidar which benefits may,but is not required to, obtain the opinion of an expert selected
would be otherwise due, liability for such benefits shall be appddy the department who is qualified as provided ib02.16 (2m)
tioned according to theroof of the relative contribution to dis (c). The standards promulgatedder s102.16 (2m) (gshall be
ability resulting from the injury appliedby an expert in renderiran opinion as to, and in determin

(2) If after a hearing or a prehearing conference the depé , necessity of treatment under this subdivision. In cases in
mentdetermines that an injured employee is entitled to compen¥4tich no standards promulgated undet@2.16 (2m) (gRpply
tion but that there remains in dispute only igue of which of 2 (e department shall find the facts regardmegessity of treat
or more parties is liable for that compensation, the departm@@nt: The department shall deny payment for any treatment that
may order one or more parties to pay compensation in an amo&!ﬁ@’depargment determines under this subdivision to be unneces
time and manner as determined by the department. If the dep&® Y. An insurer or self-insured employer and a health service
mentlater determines that another party is liabledompensa providerthat are parties to a dispute under this subdivisicer
tion, the department shall order that other party to reimburse dh§ N€cessity of treatment ab®und by the departmesitieter

party that was ordered to pay compensation under this subsectigfjationunder this subdivision otie necessity of the disputed
History: 1979 c. 2781993 a. 81 treatmentunless that determinationgst aside, reversed, or mod

ified by the department under sB) or by the commission under

102.18 Findings, orders and awards. (1) (a) All parties Sub.(3)or(4) or is set aside on judicial review undef82.23
shallbe aforded opportunity for full, fajrpublic hearing after rea 3. If the department finds under p@) that an insurer or self-
sonablenotice, but disposition of application may be maége insuredemployer is liableinder this chapter for the cost of a-pre
compromisestipulation, agreement, or default without hearingscriptiondrug dispensed under192.425 (2for outpatient usby

(b) Within 90 days after the final hearing and close of thaninjured employee, but that the reasonableness of the amount
record,the department shall make and file its findings upon tié@argedfor that prescription drug is in dispute, the department
ultimate facts involved in the controversgnd its orderwhich ~Mayinclude in its order under pdo) a determination as to the rea
shallstate its determination as to the rights of the parties. Pendi@gableness of the prescription drug gear the department may
the final determination of any controversy before it, the depar®otify, or direct the insurer or self-insured emploigenotify, the
ment may in its discretion after any hearing make interlocutoPjparmacisbr practitioner dispensing the prescription drug under
findings, orders, and awards, which may be enforced in the safad02.425 (4m) (b}hat the reasonableness of the prescription
manneras finalawards. The department may include in any-intefrug chage isin dispute. The department shall deny payment of
locutory or final award or order an order directing #raployer @ prescription drug chge that thedepartment determines under
or insurer to pay for any future treatment that rheynecessary to this subdivision to be un.reasonablle.. An insurer or self—lnsurgd
cure and relieve the employee from thfe@s of the injury If the employerand a pharmacist or practitioner that are parties to-a dis
departmentinds that theemployer or insurer has not paid anyputeunder this subdivision over the reasonablenéssprescrip
amountthat the employer dnsurer was directed to pay in anytion drug chage are bound by the departmentietermination
interlocutoryorder or award and that the nonpayment was not@iderpar (b) on the reasonableness of the disputed prescription
goodfaith, thedepartment may include in its final award a penal§rud chage, unless that determination is set aside, reversed, or
not exceeding 25% of each amount that was not paid as direcf@@dified by the department under si) or by thecommission
Whenthereis a finding that the employee is in factfetihg from undersub.(3) or (4) or is set asiden judicial review under s.
an occupational disease caused by the employment of H2.23
employeragainst whom the application is filed, a final award dis (bp) If the department determines that the employer or4insur
missingthe application upon the ground that the applicant has saficecarrier suspended, terminated, or failed to make payroents
fered no disability from the disease shall not bar any claim thiailed to report an injury as a result of malice or bad faith, the
employeemay thereafter have for disabiligustained after the departmenmay include a penaltiy an award to an employee for
dateof the award. eachevent or occurrence of malice or tfaith. This penalty is

(bg) 1. If the department finds under ya) that an insureor theexclusive remedy against an employer or insurance ctrier
self-insurecemployer is liable under this chapfer any health malice or badfaith. If this penalty is imposed for an event or
servicesprovided to an injured employee by a health service préccurrenceof malice orbad faith that causes a payment that is due
vider, but that the reasonableness of the feegeitaby the health aninjured employee to be delayed in violation afG2.22 (1)or
serviceprovider is in dispute, the department may include in igverduein violation of s628.46 (1) the department may not also
orderunder par(b) adetermination as to the reasonableness of tReder an increased payment undeirG2.22(1) or the payment of
fee or the department may notjfgr direct the insurer or self- interestunder s.628.46 (1). The department may award an
insuredemployer to notifythe health service provider under s.amountthat it considers just, not to exceed the lesser of 260 per
102.16(2) (b)that the reasonableness of the fee is in dispute. T¢RNtof total compensation due or $30,000 for each event or-occur
departmenthall deny payment of a health service fee that tf@nceof malice or bad faith. The department may assess the pen
departmentietermines undehis subdivision to be unreasonablealty against the employgethe insurance carrier dioth. Neither
An insurer or self-insured employer and a health sepriceider the employer nor the insurance carrier is liatdeeimburse the
thatare parties to a fee dispute under this subdivision are bo@igerfor the penalty amount. Thizpartment mayy rule, define
by the departmers’ determinatiorunder this subdivision on the actionswhich demonstrate malice or bad faith.
reasonablenesy thedisputed fee, unless that determination is set (bw) If an insurera self-insured employer,df applicable, the
aside,reversed, or modified by the department under @)tor uninsuredemployers fund pays compensation to an emplaoyee
by the commission under sul) or (4) or is set aside on judicial excesf its liability and another insurer is liable for all or part of
reviewunder s102.23 the excess payment, the department may order the insurer or self-
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insuredemployer that is liable to reimburse the insurer or self- (d) While a petition for review by the commission is pending
insuredemployer that made the excess paymerif applicable, or after entry of an ordesr award by the commission but before
the uninsured employers fund. commencementf an action for judicial reviewr expiration of

(c) If 2 or more examiners have conductéddranal hearing on the period in which to commence an action for judicial reyie
aclaim and are unable to agree on the order or award to be issgemmissionshall remand any compromise presenteit t the
the decision shall be the decision of the majorifythe examiners department foconsideratiorand approval or rejection pursuant
areequally divided on the decision, the department may appoifts.102.16 (1) Presentation of a compromise does nigcathe
an additional examiner who shattview the record and consultperiodin which to commence an action for judicial review
with the other examiners concerning their personal impressions (5) If it shall appear tthe department that a mistake may have
the credibility of the evidence. Findings of fact and an order @keenmade as t@ause of injury in the findings, order or award
awardmay then be issued by a majority of the examiners.  upon an alleged injurybased on accident, when in fact the
(d) Any award which falls within a rangd 5% of the highest employeewas sufering from an occupational disease, the depart
or lowest estimate of permanent partiiability made by a prac mentmay upon its own motion, with or without hearimgthin
titioner which is in evidence is presumed to be a reasonable awagears from the date of such findings, order or award, set aside
providedit is not higher than the highest or lower than the lowestichfindings, order or award, or the department may take such
estimatein evidence. actionupon application made within such 3 yeafsiereafterand

(e) Except as provided in $02.2], if the departmentrders after opportunity for hearing, the department midyn fact the
aparty to pay an award of compensation, the party shall pay gfBployess sufering from disease arising out of temployment,
awardno later than 21 days after the date on which the gsdeimakenew findings and award, or it may reinstate the previous
mailedto the last—known address of the partgless the party findings, order or award.
files a petition for review under suf8). This paragraph applies (6) In case of disease arising out of the employment, the
to all awards of compensation ordered by the department, whettiepartmentnay from time to time review its findings, ordar
theaward results from a hearing, the default of a partg com  award,and make new findings, order or award, based on the facts
promiseor stipulation confirmed by the department. regardingdisability or otherwise as they may then appéeghis

(2) Thedepartment shall have anuhintain on its stasuch subsectiorshall not akct the application of the limitation in s.
examinersas are necessary to hear and decide disputed eains102.17(4).
to assist in the &fctive administration of this chapteThese Hisltgéﬁi 61%7211 33%45138739%5120%3713 < 1614711799717953923133'1}999779"&0-38891297989
examinersshall be attorneys and may be designated as admlnlsﬁjr}ik 2001 5. 372003 &. 1442005 a. 1722007 a. 185 '
tive law judges. These examiners may make findings and orderg;oss-reference: See also LIRC and BWD 80.05 Wis. adm. code.
andapprove, reviewset aside, modify or confirm stipulations of Committee Note, 1971: The intent is to authorize the commission within its abso

settlemenbr compromises of claims for compensation. lute discretion to reopen final orders on the basis of mistake or newly discovered evi
dencewithin a period of one year from the date of such order where this is found to

(3) A party in interest may petition tlk@mmission for review bejust. It is intended that the commission have authtityrant or deny compensa
of an examines decision awarding or denying compensatfon tion, including the right to increase or to decrease benefits previously aw¢ided.
the department or commission receives the petition within 21 da}/s . - .

. T nterlocutoryorders issued by the department in woikebpmpensation cases are
afterthe department mailed a copy of the examg@ndings and otres judicata. Wrsch v DILHR, 46 Wis. 2d 504175 N.W2d 201(1970).
orderto the partys last-known address. The commission shallwhenthe department reverses an exaniméindings and makes independent
dismissa petition which is not timely filed unless tpetitioner findings,the latter should be accompanied by a memorandum opinion indinating

; : .1 Qnly prior consultation with the examiner and review of the record, but a statement
ShOWSPrObable gooatause that the reason for failure to t'mely f"%r statements of the reasons for reachingfareifit result or conclusion, particularly

wasbeyond the petitionés control. If no petition is filed within whenthe credibility ofwitnesses is involved. rinsamerica Insurance CoDILHR,
21 days from the date that a copy of the findings or order of thEWis. 2d 272195 N.W2d 656(1972). See also MervoshMRC, 2010 WI App

examineris mailed to the last-known address of the parties ‘iz“ Ws. 2d 134781| N.w2d |23?09_0271 isability in th
. he findinas or order shall be considered final unless e department could properly find no permanent disability in the case of a suc
interest,the g R85sfulfusion of vertebrae and still retain jurisdiction to determine future disability

aside,reversed omodified by the examiner within that time. Ifwhendoctors testified that there might be futurieets. \érnon County VDILHR,
thefindings or ordeare set aside by the examiner the status sh&fljVis. 2d 736211 N.w.2d 441(1973). o
be the same as prior to the findirIgS)rder set aside. If the find In a case involving conflicting testimony in which tHepartment reverses an

. 2 A . %aminer’sfindings, fundamental fairness requires a separate statement by the
ingsor order are reversed or modified by the examiner the time #epartmenexplaining why it reached its decision, as well as specifically setting forth

filing a petition commences with the date that notice of reverdaihe record its consultation with the examiner wéthpect to impressions or conclu

or modification is mailed to the last-known address of the partiég‘,f"_”V\;%%ag%g(’l‘g%_re"'b"'ty of witnesseSimonton vDILHR, 62 Wis. 2d 12,

in interest. Th(_e cc_)mmission s_hall eithe‘iraf_, reverse, set aside  sub.(5) is inapplicable if at the original hearing the examiner considered the possi
or modify the findings oorder in whole or in part, or direct thebility of both accidental injury and injury caused by occupational diseasteaieti
taking of additional evidence This action shall be based on éheapphcant benefits. Murphy DILHR, 63 Ws. 2d 248217 N.W2d 370(1974).

; : ; An award will be dfrmed if it is supported by any credible evidence. When there
review of the evidence submitted. areinconsistencies or conflicts in medical testimanis for the department ambt

(4) (@) Unless the liability under €02.35 (3) 102.43 (5) thecourts to reconcile inconsistencieBheodore Fleisnetnc. v DILHR, 65 Ws.
102.49 102.57 102.58 102.59 102.600r 102.61is specifically 24317222 N.W2d 600(1974).

. - Theauthority granted under sub. (3) to modify the findings of a hearing examiner
mentionedthe orderfindings or award are deemed not tfeeff  joesnot extend to the making of findings and an order on an alternative basis -of liabil

such liability ity neither tried by the parties nor ruled on by the examiwérenanother basis of
; e el liability is applicable, the examirisifindings must be set aside and an order directing
(b) Within 28 days after a decision of th_e qommlSS'mmed thetaking of additional testimony entered, directing the examiner to make new find
to thelast—kr_lown addre_ss of each party in interest, the commiigsas to the substituted basis. Joseph Schlitz Brewing. CiLKR, 67 Ws. 2d
sionmay on its own motion, set aside the decision for further cobB5 226 N.W2d 492(1975).
sideration Thedismissal of an application that wasither based upon a stipulation or eom
. . . . promisenor entered after a hearing was void. The original application was valid
(c) On its own motiorifor reasons it deems §iafent, the com  thoughmade many years earligkohler Co. vDILHR, 81 Ws. 2d 1L, 259 N.w2d

missionmay set aside any final order or award of the commissié#p (1977).

; ithi Thedepartment is not required to make specific findings as to a defense to-a work
or examiner Wlthm. one year after the date Of(!)hdl%r or award, er’s claim, but it is better practice to either make findings or state why none were
upongrounds of mistake arewly discovered evidence, and, aftemade. Universal Foundry Co. DILHR, 82 Ws. 2d 479263N.W.2d 172(1978).
further consideration, do any of the following: Commissiorguidelines, formulated as internal standards of credibility in wisrker

: e ; compensatiorases, are irrelevant éocourts review of the commissianfindings.
1. Affirm, reverse omodify, in whole or in part, the order or g c'grewer Co. vDILHR, 82 Wis. 2d 634264 N.W2d 222(1978).
award. A general finding by the department implies all facts necessary to support it. A
2. Reinstate the previous order or award. finding not explicitly made may be inferred from other properly made findings and
. from findings that were not made if there is evidence that would support those find
3. Remand the case to the department for further proceeding@s. valadzic v Briggs & Stratton Corpa2 Ws. 2d 583286 N.W2d 540(1979).
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Sub.(1) (bp) is constitutional. MessnerBriggs & Stratton Corpl20 Ws. 2d 127 resentativeof the deceased employaed dependents in all mat

353N.W.2d 363(Ct. App. 1984). . . v ters pertainingto their claims for compensation. The receipt by
An employer was penalized for denying a claim that was not “fairly debatable X . o "
undersub. (1) (bp).Kimberly—Clark Corp. vLIRC, 138 Ws. 2d 58405 N.wzd 684 suchofficer or agent of compensation funds and the distribution

(Ct. App. 1987). thereofshall be made only upon order of the departmentpapd

Sub.(4) (c) grants the review commission exclusive authority to set aside findingsentto such dicer or agent pursuant to any such order shall be
ﬂ%%f\,_nf}g%,dﬁceovwefgde‘{gfﬂgg'N_TVT,%ér%g{gtﬁ;,f_slg%gﬁossess that al”thoéﬁ’yll dischage of the benefits or compensation. Such consular
To show bad faith under sub. (1) (bp) a claimant must show that the employer agfficer or such dicer’s representativehall furnish, if required by

withouta reasonablbasis for the delay and with knowledge or a reckless disregafde department, a bond to be approved bgdhditioned upon the
of thelack of reasonable basis for the del&orth American Mechanical LIRC, : . f
157 Ws. 2d 801460 N.W2d 835(Ct. App. 1990). proper application of all moneys received by such person. Before
After the commission makes a final orderd the review period has passed, theUchbond is discha@ed, such consularfafer or representative
commission’sdecision is final for all purposes. KwaterskARC, 158 Ws. 2d 112, shallfile with the department a verified account of ieens of his
46;[’;|b\/(\g§(30563;1(n%tt aAuRrEérlizggoL)llRC to take administrative notice of anyréadew or her receipts and disbursements of such compensation. Such
is limited to the record before the hearsg@miner Amsoil, Inc. v LIRC, 173 Ws. ConSUIammcer. orrepresentative shall make interim reports to the
2d 154, 496 N.W2d 150(Ct. App. 1992). departments it may require.
Thecommission may not reject a medical opinion absent something in the recordHistory: 1977 c. 29
to supportthe rejection; countervailing expert testimony is not required in all cases.
Leistv. LIRC, 183 Ws. 2d 450515 N.W2d 268(Ct. App. 1994). 102.195 Employees confined in institutions; payment

Issuancef adefault order under sub. (1) (a) is discretion&wules of civil proce - ; ; ; ;
dure do not apply to administrative proceedings. Nothing in the law suggest?g benefits. In case an employee 1S adJUdged Insane or Incompe

defaultorder must be issued in the absence of excusable negiebaagh vLIRC,  tent,or convicted of a felonyand is confined in a public institution
204 Wis. 2d 154554 N.W2d 678(Ct. App. 1996)96-0470 ‘andhas wholly dependenipon the employee for support a-per
Thecommission may naule on and consider issues on appeal that were Rot "%Qn whose dependency is determined as if the emplmme

gatedandmay not consider evidence not considered by the administrative law ju f . .
unlessthe parties are allowed tofef rebuttal evidence. Wght v. LIRC, 210 Wis. eceased;ompensation payable during the period of the employ

2d 289 565 N.w2d 221(Ct. App. 1997)96-1024 ee’'sconfinement may be paid to the employee an@thployees

LIRC’s authority under s. 102.17 (1) (a) to control its calender and manage its in ; ; :
nal affairs necessarily implies the power to deny an applisanttion to withdraw Hépendentsn such mannefor such time and in such amount as

anapplication for hearing. An appellasfailure to appear at a hearing after a motiothe department by order provides.

to withdraw theapplication was denied was grounds for entry of a default judgmentHistory: 1993 a. 492

undersub. (1) (a). Baldwin.\LIRC, 228 Ws. 2d 601599 N.W2d 8(Ct. App. 1999),

98-3090 e
LIRC’s application of sub. (1) (bp) was entitled to great weight deference. Bevel 2.20  Judgment on awfard' . If any party presents a certified

Enterprises. LIRC, 2002 Wi App 23250 Ws. 2d 246640N.W.2d 51801-0970  copy of the award to the circuit court for any coyrttye court
To demonstrate bad faith under sub. (1) (p)laimant must show the absence ofshall, without notice, rendejudgment in accordance with the

areasonable basis for denying benefits and the defesdartivledge or reckless i i ¢
disregardof the lack of a reasonable basis for denying the claim. BrowiRC, award. A JUdgment rendered under this sectamall have the

2003WI 142, 267 Ws. 2d 31 671 N.W2d 279 02-1429 sameeffect as though rendered in an action tried detgrmined
Becausesub. (1) (bp) specifically allows for the imposition of bad faith penaltiey the court, and shall, with likefett, be entered in the judgment

on an employer for failure to pay benefits, and because s. 102.23 (5) specific dlien docket

directsthe employer to pay benefits pending an appeal when the only issue is ’ ! .

will pay benefits, an employer may be subject to bad faith penalties under sub. (bgjiistory: 1995 a. 2242001 a. 37

independenfrom its insurerwhen it fails to pay benefits accordance with s. 102.23  “Award” under this section means award that has become final under s. 102.18

(5). Bosco VLIRC, 2004 WI 77272 Ws. 2d 586681 N.W2d 157 03-0662 (3). Warren v Link Farms, Inc123 Wis. 2d 485368 N.W2d 688(Ct. App.1985).
Sub. (1) (d) does not prohibit determinations in excess of the highest medical

assessmenn evidence, but rather creates a presumption of reasonableness1fg 21 Payment of awards by municipalities. Whenever

awardsthat fall within theprescribed range. The statute does not state that an awar : f
outsideof the prescribed range is unreasonable andmizigzohibit DWD from set gﬂ award is made by the departmemtder this chapter or s.

ting minimum loss of use percentaggsadministrative rule. Daimler Chrysler v 66.191 1981 stats., against any municipalitye person in whose
LIRC, 2007 W1 15299 Ws. 2d 1 727 N.W2d 311, 05-0544 favor it is made shall file a certified copy theradth the munici

Sub.(1) (bp)does not govern the conduct of the department or its agent and d ; ;
not impose any penalty on the department or its agent for bad faith conduclﬂﬁ clerk. Within 20 days thereaftetnless an appeal is taken,

administeringthe uninsured employers fund. Sub. (1) (bp) constitutes the exclus&dchclerk shall draw awrder on the municipal treasurer for the

remedyfor the bad faitttonduct of an employer or an insurance caracause sub. payment of the award. If upon appeal such awardirsnad in
(1) (bp) does not apply to the departmersgent, it does not provide an exclusiv

remedyfor the agens bad faith. Moreoves. 102.81 (1) (a) exempts the departmeﬁwhme or in part_ t_he order for pay_ment Sha_” b_e drawn within 10
andits agent from paying an employee the statutory penalties and interest impogl@ysafter a certified copy of such judgment is filed with the proper

on an employer or an insurance carrier for their misdeeds, but nothing in s. 102c$é rk. If more than one pavment is provided for in the award or
(1) (a) exempts the department or its agent from liability for its bad faith conduct. pay p

processingclaims. Aslakson.vGallagher Bassett Services, 18607 WI 39 300 degmemfo'_’ders shalbe_drawn as_the payments become du?; No
Wis. 2d 92729 N.w2d 712 04-2588 statuterelating to the filing of claims against, and the auditing,

Because the parties explicitly stated the only claim against the employer was. i i ici iti
accidentalinjury, the employer could not “know the clyas or claims” against it éﬂbwmg and payment of claims by mun|C|paI|t|es shall a|ctply

includedanoccupational disease claim. It never had an opportunity to be heard®€ Payment of an award or judgment under this section.
“the probative force of the evidence adduced by both sides” as applied to the-occuplistory: 1983 a. 195%.6.
tional disease claim, or on the law applicabléh® occupational disease claim, either

duringthehearing or in its brief to the commission. As such, the employer was dent =
bothdue process and a “fair hearing” under sub(g)l) Waste Management Incorpo £02.22 Penalty for delayed payments; interest. @ If

ratedv. LIRC, 2008 WI App 50308 Ws. 2d 763747 N.W2d 782 07-2405 the employer or his or her insurer inexcusatiglays in making
Oncea permanent partial disabiligward is made, the workercompensation stat - the first payment that is due an injured employee for more than 30

utesprovide only limited provision for reopening. The statutes do not provide for tﬂﬁaysafter the day on which the emp|0yee leaves work as a result
reopeningof a final award two years after it is rendered in the event the emplo

VE . : .
rehiresthe employee. Schreiber Foods, Ind IRC. 2009 WIApp 40 316 W, 2d—Of an injury and if the amount due is $500 or more pidagments
516, 765 N.W2d 850 08-1977 asto which the delay is found shdle increased by 10%. If the

Caselaw appears to define an order “awarding or denying compensation” in s i i i 3 i
(3) synonymously with an order reaching theerits of the applicarg’ claim. @hployeror his or her insurer inexcusably delaysnaking the

Although the administrative decisions in this case contemplated the possibility f8fSt payment that is due_ an injured employee for more than 14
futureaction by the claimant, the dismissal waspracedural or rooted in standing daysafter the day on which the employee leaves work as a result

doctrinedlike ripeness but based on a findthgt the claimant presented irfaziént i H ;
evidenceto substantiate it and did reach the merits. LaBer®éusau Insurance of an Injury the payments as to which tdelay is found may be

Companies2010 WI App 148330 Ws. 2d 101793 N.W2d 77 09-1628 increased by 10%. If the employer or his or her insurer inexcus
ably delays for any length of time in making any otpayment
102.19 Alien dependents; payments through consular thatis due an injured employee, the payments as to which the

officers. In case a deceased employee, for whose injury or dedéhay is found may be increased by 10%Vhere the delay is
compensatiotis payable, leaves surviving alien dependents+esichargeabldo the employer and not the insurer s102.62shall

ing outside of theJnited States, the duly accredited consulfir of apply andthe relative liability of the parties shall be fixed and dis
cerof the country of which such dependents are citizens or swttargedas therein provided. The department may also order the
officer’s designated representative residing within the state shalinployer or insurance carrier to reimbursedhwloyee for any
exceptas otherwise determined by the departmerthésole rep financechages, collection chges or intereswhich the employee
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paidas a result of the inexcusable delay by the employer or insanswerto the complaint within 45 days after the service of the
ancecarrier complaint.

(2) If the sum ordered by the department to be paid ipaidt (d) The commission shall make return to the court of all docu
whendue, that sum shall bear interest at the rate of 10% per yeaentsand papers on file in the mattaH testimony that has been
The state isliable for such interest on awards issued againsttitken,and the commissios’order findings, and award. Such
underthis chapterThe department has jurisdiction to issue awangturnof the commission when filed in thdfice of the clerk of
for payment ouch interest at any time within one year of the datke circuit court shall, with the papers specified in869.15
of its order or upon appeal after final court determination. Sudatonstitutea judgment roll in the action; and it shall not be neces
interestoecomes due from the date the examinerder becomes saryto have a transcript approved. The action may thereupon be
final or from the date of a decision the labor and industry review broughton for hearing before the court upon the record by any
commissionwhichever is later partyon 10 days’ notice to the other; subject, howgewethe pre

(3) If upon petition for review the commissiorfiahs an Visionsof law for a change of the place of trial or the calling in of
examiner’sorder interest at the rate of 7% per yearthe amount anotherjudge.
orderedby theexaminer shall be due for the period beginning on (e) Upon such hearing, the court may confirm or set aside such
the 21st day after the date of the examiserder and ending on order or award; and any judgment which may theretofore have
the date paid under the commiss®udecision. If upon petition for beenrendered thereon; but the same shall baside only upon
judicial review under s102.23the court dfrms the commissios’  the following grounds:
decision,interest at the rate of 7% per year on the amount ordered 1 That the commission acted without or in exafsts pow
by the examiner shall be due up to the date of the commissiogyg

decision,and thereafter interest shall be computed under(8ub.
History: 1977 c. 1951979 c. 105.60 (13) 1979 ¢. 2781981 c. 921983 a. 98 2. That the order or award was procured by fraud.

1985a. 831993 a. 81 3. That the findings of fact by the commission do not support
Thedepartment can assess the penalty for inexcusable delay in making paymgiésorder or award.

prior to the entry of an ordeiThe question of inexcusable delay is one of law and the . . .
courtsare not bound by the departmentinding as to it. Milwaukee County v (2) Uponthe trial of any such action the court shall disregard
DIL;iR,48 \IMS- 23 392ll)8? ;\ldWZd 51361970)- o bad faith for fai any irregularity orerror of the commission or the department
The penalty under sub. (1) does not bar an action for bad faith for failure to paj it 7 ; i
claim. Coleman vAmericanUniversal Insurance C86 Ws. 2d 615273 N.w2d tifllessit is made to dirmatively appeathat the plaintifwas darm
220(1979). agedthereby
LIRC’s application of sub. (1) was entitled to great weight deference. Beverly (3) The record in any case shall be transmitted to the depart

Enterprises. LIRC, 2002 WI App 23250 Wis. 2d 246640N.W.2d 51801-0970 mentwithin 5 days after expiration of the time for appeal from the
102.23 Judicial review. (1) (a) The findings of fact made orderor judgment of the court, unless appeal shall be t&kem

by the commission acting within its powers shall, inahsence Suchorder or judgment. .

of fraud, be conclusive. The order or awgrdnting or denying  (4) Wheneveran award is made against the state the attorney
compensationeither interlocutory or final, whether judgment hageneraimay bring an action for review the_reof in the same manner
beenrendered on it or nots subject to review only as providedandupon the same grounds as are provided by(4yb.

in this section and not under &27or s.801.02 Within 30 days (5) Whenan action for review involves only the question of
afterthe date o&n order or award made by the commission eithBability as between the employer and onenore insurance com
originally or after the filing of a petitiofor review with the depart paniesor as between several insurance companies, a party that has
mentunder s102.18any party aggrieved thereby may by servingeenordered bythe department, the commission, or a court to pay
a complaint as provided in pgb) and filing the summons and compensationis not relieved from paying compensation as
complaintwith the clerk of the circuit coutommence, in circuit ordered.

court,an actioragainst the commission for the review of the order (g) |f the commissios order or award depends on any fact
or award, in which action the adverse party shall also be madg,gnd by the commission, the court shall not substitute its-judg
defendant.If the circuit court is satisfied that a party in interest hagentfor that of the commission as to the weight or credibility of
beenprejudicedbecause of an exceptional delay in the receipt e evidence on any finding of fact. The conmay howevey set
acopy of anyfinding or ordeyit may extend the time in which angsijdethe commissiors order or award and remand the casheo
actionmay be commenced by an additional 30 dayee proceed  commissionif the commissiors orderor award depends on any

ings shall be in the circuit court of the county where the pldintifaterialand controverted finding of fathat is not supported by
residesgexcept that if the plainfiis a state agencyhe proceed . rqgibleand substantial evidence.
ings shall be in the circuit court of the county where the defendany;siory: 1973 c. 1501975 c. 199Sup. Ct. Ordei73 Ws. 2d xxxi (1976)1977
resides. The proceedings may be brought in any circuit court if all 29 1977 c. 18%s.59, 135 1977 c. 195272, 447, Sup. Ct. Orde83 Wis. 2d xiii
partiesstipu|ate and that court agreesl (2](.)%718;1397728302572 1]?782:2‘01.239@.252 1983 a. 98122 538 1985 a. 831997 a. 187

(b) In such an action a complaint shall be served @ith  judicial Council Committee’s Note, 1976The procedure for initiating a petition
authenticateaopy of the summons. The complaint need not ke judicial review under ch. 102 is governed by the provisions of s. 102.23 rather than
verified, but shall state the grounds upon which a review is Sougﬁ%p?rowsmns for initiating a civil action under s. 801.02. [Re Ordecéfe Jan. 1,
S_erwceupon a Comm|33|one_r or agent authonzeql b)cdmmls . Thefact that a party appealing from a DILHR order as to unemployment com
sionto accept service constitutes complete service on all partigsisatiorlabeled his petition “unde27.15" [now 227.52], is immaterial since the
but there shall be left with the person so served as many copiegrgfit court had subject matter jurisdiction. An answer by the department that s.

. %ﬁ% 15[now 227.52] gave no jurisdiction amounted to an appearance, and the depart

thgsgmmons an?' complalnt as there are dEfendants' and the tcould not later claim that the court had no personal jurisdiction because the
missionshall mail one copy to each other defendant. appellanthad not served summons and complaint. LeeDILHR, 49 Ws. 2d 491

; ; . 182N.W.2d 245(1971).

. (C) Except a§ prowded in pémm), the qommlssmn shall §erve finding of fact, whether ultimate or evidentiaiy still in itsessential nature a

its answer within 20 days after the service of the complaint, angly whereas gonclusion of law accepts those facts, and by judicial reasoning results
within thelike time, the adverse party may serve an answer to fthen the application of rules or concepts of law to those facts whether undisputed or
complaint,which answer mawy way ofcounterclaim or cross not. Kress Packing Co. Kottwitz, 61 Ws. 2d 175212 N.W2d 97(1973).
complaint ask for the review dhe order or award referred to ind A challenge to the constitutionality sfib. (1) was not sustained since it is manifest

: . . rom the statute that the legislature intended to have the department be the real party
the complaint, with the sameffect as if the party had commenceds interest and not a mere nominal partjunter v DILHR, 64 Wis. 2d 97 218

a separate action for the review thereof. N.W.2d 314(1974).

: henthe claimant timely appealed an adverse woskesmpensation decision in
(cm) If an adverse party to the proceeding brought under p@dﬁifaith, but erroneously captioned the appeal, the trial court abused its discretion

(a) is an insurance comparthie insurance company may serve aby dismissing the actionCruz v DILHR, 81 Wis. 2d 442260 N.W2d 692(1978).
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An employer whose unemployment compensation acdeutt afected by the  of the stenographic reporter or the tape of the recording machine.

commission'sdetermination has no standing to seek judicial reviearnwell Per ; ; : - - .
sonnelAssociates WDILHR, 92 Wis. 2d 53 284 N.W2d 706(Ct. App. 1979). The state is a party aggrieved under this subsection if a judgment

An agencys mixed conclusions of law and findingsfatt may be analyzed by !S entered upon the review conf_irming any order Or_awfard against
using2 methods: 1) the analytical method of separating law from fact; or @jate ~ it. At any time before the case is set down for hearing in the court

cal or policymethod that avoids law and fact labels and searches for a rational b, i
for theagencys decision. United &y of Greater Milwaukee WILHR, 105 Wis. 2d %ﬁ"sappeals or the supreme court, the partles may havedbed
447,313 N.W2d 858(Ct. App. 1981). remandedy the court tdhe department in the same manner and

A failure to properly serve the commissjaursuant to sub. (1) (b) results in a juris for the same purposes as provided for remanding from the circuit
dictional defect rather than a mere technical er@omez vLIRC,153 Ws. 2d 686  courtto the department underi02.24 (2)
451N.W.2d 475(Ct. App. 1989). .
Discretionaryreversal is not applicable to judicial review of LIRC orders under ch. (2) It Sha”_be the duty ahe clerk of any court rendering a
102. There isno power to reopen a matter that has been fully determined under diecisionaffecting an award of the commission to promptly- fur
102. Kwaterski v LIRC, 158 Ws. 2d 1.2, 462 N.W2d 534(Ct. App. 1990). nishthe commission with a copy of such decision withoutggaar

Whois an “adverse party” under sub. (1) (ajiscussed. Brandt LIRC, 166 Ws. ; .
2d 623 480 N.W2d 673(1992), Miller Brewing Co. MLIRC, 173 Ws. 20 700495 18 5181676 e, Cé}é‘f%’g’f;l%mem Ws. 2d 585, 774 (1975)977 c. 29187,

N.W.2d 660(1993). Judicial Council Note, 1983:Sub. (1) is amended to replace the appeal deadline

A LIRC decision is to be upheld unless it directly contravenes the wordsstéthe h : B ;
ute,is clearly contrary to legislative intent, or is otherwise without a rational bas 30 days after service of notice of entry of judgment or award by the standard time
WisconsinElectric Power Co. MLIRC, 226 Ws. 2d 778595 N.W2d 23(1999) ecifiedin s. 808.04 (1), stats., for greater uniformifjhe subsection is further

" ’ ’ ’ '’ amendedo eliminate the superfluous provisions for calendaring and hearing the

972747 al.[Bill 151-S]
An appeal under s. 102.16 (2m) (e) of a department determination may be sefR ) . . - . .

undersub. (1) (b) orthe department or the commission. McDonoughepartment court order setting aside an administrativéer and remanding the case to the

of Workforce Developmeng27 Ws. 2d 271595 N.W2d 686(1999),97-3711 administrative agency disposed of the entire matter in litigation andppezlable
Unders. 102.23 (1) (a), judicial review @ailable only from an order or award @°f right. Beams DILHR, 102 Ws. 2d 70 306 N.W2d 22(1981).

granting ordenyingcompensation. Judicial review by common law certiorari was

no&availgbl((z)for ﬁ_cLaim trﬂgtbLlRbeaiI;e? to g_ct_ V\I/ithin the ?tatutor)gtime Iimtitatijong_02,26 Fees and costs. (1) No fees may be chged bythe

undersub. (4), which would be subject to judicial review of any subsequentarder, F ;

awardgranting or denying compensation in that caselal\. LIRC, 2002 WI 72 Clerk. of any .CIrCUIt court forthe performan(;e of any service

253Wis. 2d 426645 N.W2d 870 00-3548 requiredby thischapterexcept for the entry of judgments and-cer
Tgepéai?tiffdcoqﬂglied with tf:ﬁ redqtlfirepnhfi?lts of sub. %) that teveryfé:gverse party bified transcripts of judgments. In proceedings to review an order

madea defendant by naming the defen urer in the caption of the summons ; ; ; ;

and complaint, which were timely filed and served even thougimsieer was not or award, costs as between the parties Sh_a” be in the d'scr_etlon of

mentionedn the complaing body Selaiden MColumbia Hospita2002 Wi App 99 the court, but no costs may be taxed against the commission.

253Wis. 2d 553644 N.W2d 690 01-2046 H H
Sub.(5) requires an employer to make payment disabled employee pending (2) Unlessprewousl_y authorized by the department,fe_e

appealof a date of injury defense &m occupational disease case when the emigoyermay be chaged or received for the enforcement or collection of

liability is not disputedn appeal and the only question is who will pay benefitany claim for compensation, nor may any contract for that

Boscov. LIRC, 2004 WI 77272 Ws. 2d 586681 N.W2d 157 03-0662 i B

Becauses. 102.18 (1) (bp) specifically allows for the imposition of bad faith pena\?nfmcemenbr collection be enfqrceable when that ieelgswe

tieson an employer for failure to pay benefits and because sub. (5) specifically dirésall taxable attorney fees paid or agreed to be paid for that

Lheerfn_tployer to play benefit% pen%i_ngta}n %pgefa!t\rl]vhen ﬂr{e 0n|>r(1i1§U$% i?l\;\’?t? \)Nill yforcemenbpr collection, exceeds 20 percent of the amount at
enefits, an employer may be subject to bad faith penalties urid. ), ; S ;

independentrom its insurerwhen it fails to pay benefita accordance with sub. (5). Wh_|Ch that claim is compromlsed_ or of the amowar_qed}

Boscov. LIRC, 2004 WI 77272 Ws. 2d 586681 N.W2d 157 03-0662 adjudgedor collected, except that aases of admitted liability in

) LlinéierMiller a%‘%dverdsi pétiaty”cfor Worklf-'{9 %)rgpensation gctiomf_circgg court  which there is no dispute as the amount of compensation due

Incluaesany pal oun y the Commissi rder or award granting nying H H H B

compensatiorno the claimant. The interests of an adverse party need not necess&iP 1N which no hearing or appeal is necesstry fee chayed

be adverse to the party filing a circuit court action. Xcel BpServices, Inc. v may not exceed 10 percent, but not to exceed $250, of the amount

 Defaultiodgmient s unavailabie to paiundr i section when taenployer 2 rich thal claim i compromised or of the amount awarded,
hastimely answered. Ellis.\Department of Administratio2011 WI App 67, 333 adjudgedpr collected. The limitatioas to fees shall apply to the

Wis. 2d 228800 N.W2d § 10-1374 combinedchages of attorneys, solicitors, representatives, and
Judicial review of workmes’compensation cases. Haferman, 1973 WLR 576adjusterswho knowingly combine their ffrts toward the
) ) ) enforcemenbor collection of any compensation claim.
102.24 Remanding record. (1) Upon the setting aside of (3) (a) Except as provided in pgb), compensation exceed
any order or award, the court may recommit the controvensy ,4'$100 in favor of any claimant shall be made payablentb
remandthe record in the case to the commission for further hegig|ivereddirectly to the claimant in person.
ing or proceedings, or it may enter the projeigment upon the (b) 1. Thedepartment may upon application of any interested

findings of the commission, dbe nature of the case shall deman%artyand subject to suk) fix the fee of the claimarg‘attorney

An abstract of the judgment entered by the trial court upon e, o, oentative and provide in the award for that fee to be paid
review of any order or award shall be made by the clerk of circy ectly to the attorney or representative

courtupon the judgment and lien docket entry of any judgment . . .
b Juc9 y y U9 2. At the request of the claimant medical expense, witness

which may have been rendered upon the order or awaah- T - ¢ ;
scriptsof the abstract may be obtained for like entry upon th(—:tjud‘§esand other chgesassociated with the claim may be ordered

mentand lien dockets of the courts of other counties. aid out of the amount awarded.

(2) After the commencemenf an action to review any award 3I Tk;e claimant may requtt_ast ttrr:e ti_nsm:jrer t?]r seilf_—insutrtte)d
of the commission the parties may have the record remandeoeﬂg) o¥_er Oh pay any Ct%mpetTSf’i ;0” atis ‘tje _etc_alt&abn y
the court for such time and under such condition as they may pfgPositingthe payment directly into an account maintainethisy
vide, for thepurpose of having the department act upon thequé: imantat a financial institution. If the insurer or self-insured

tion of approving or disapproving any settlementompromise eémployer agrees to thaequest, the insurer or self-insured

: L loyermay deposit the payment by direct deposit, electronic
thatthe parties may desire to have so approved. If approved ?r%p -
actionshall be at an end and judgment may be entered thgon undstransfer or any other money transfer technique apprdyed

approvalas upon an award. If not approveditaeord shall forth € gep’c‘.ftmim- '{_he ctl)aiman_t dmay revoke "’t‘ req_ttjtest untqertthis
with be returned to the circuit court and the action shall proce\%#P. Ivisionat any ime by providing appropriate written notice to
einsurer or self-insured employer

asif no remand had been made. L . o
History: 1975 c. 1471977 c. 291979 c. 2781995 a. 224 (c) Payment according to the directions of the award shall pro

tect the employer and the emploj®iinsurer or the uninsured
102.25 Appeal from judgment on award. (1) Any party €mployersfund if applicable, from any claim of attornsyien.
aggrievedby a judgment entered upon tteiew of any order or ~ (4) The chaging or receiving of any fee in violation of this
awardmay appeal therefrom within the time period specified sectionshall be unlawful, and the attorney or other person guilty
s.808.04 (1) A trial court shall not require the commission or anthereofshall forfeit double the amount retained by the attorney or
partyto the action to execute, serve or file an undertalimder otherperson, the same to be collected by the state in an action in
s.808.070r to serve, or secure approval of, a transcript of the notksbt,upon complaint of the department. Out of the sum recovered
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the court shall direct payment to the injured party of the amount (c) Revocation of exemptionThe department, after seeking
of the overchage. theadvice of the self-insurers council, may revoke an exemption
History: 1971 c. 1481975 c. 14%.54,1975 c. 1991977 ¢. 291979 ¢. 2781985  grantedto an employer under pdb), upon giving the employer
081560 SIS L DI 19 5 209992 92001 572007155 10 dys' writen notce, i the depattment ids that the emplsyer
Theonly fee authorized to be paid to aclgrk of court under sub. (1) is the fee financial COI_’IdItIOh is inadequate to pay I'[S_ employees Cl‘?“ms for
unders. 814.61 (5), when applicabl@s Atty. Gen. 148 compensationthat the employer has received an excessive hum
ber of claims for compensaticor that the employer has failed to
102.27 Claims and awards protected; exceptions.  dischargefaithfully its obligations according to the agreement
(1) Exceptas providedn sub.(2), no claim for compensation containedin the application for exemptioriThe employer may
shallbe assignable, but this provision shall néeifthe survival within 10 days after receipt of the notice of revocation, request in
thereof;nor shall any claim for compensation, or compensatigfxiting a review of the revocation hiie secretary or the seere
awarded,or paid,be taken for the debts of the party entitlegary’s designee and the secretary or the secrsteggigneshall
thereto. review the revocation within 30 days after receipt of the request
(2) (a) A benefit under this chapter &ssignable under s. for review If the employer is aggrieved by the determination of
46.10(14) (e) 49.345 (14) (e)301.12 (14) (e)767.225 (1)XL), thesecretary or the secretaryglesignee, the employer majthin
767.513(3), or 767.75 (1)or (2m). 10 days after receipt of noticef that determination, request a
(b) If a governmental unjtrovides public assistance under chhearingunder s102.17 If the secretary or the secretarglesig
49to pay medical costs or living expenses related to a claim untieedetermines that the employ®exemptiorshould be revoked,
this chapterthe employer or insurance carrier owing compensthe employer shall obtain insurance coverage as requineér
tion shall reimburse that governmental unit any compensatipar.(a) immediately upon receipt of notice of that determination
awardedor paid if the governmental unit has given the parties and, notwithstanding the pendency of proceedings ursier
the claimwritten notice stating that it provided the assistance a#82.17to 102.25 shall keep that coverage in force until another
the cost of the assistance provided. Reimbursement shall ecgrgmptionunder par(b) is granted.
thelesser of either the amount of assistance the governnoeittal  (d) Effect of insuring with unauthorized ingur An employer
providedor two-thirds of the amount of trewvard or payment who procures an exemption under o) and thereafter enters
remainingafter deduction of attorney feasd any other fees or into any agreement for excess insurance covesgttean insurer
costschageable under ctL02 The department shall comply with not authorized to do business in this state shall report that-agree
th:f paragraph when making payments undé:02.81 mentto the department immediatelfhe placing of such cover
Lo L DA 560 5 200 a i 285 po0s B o B#1993 2. 481 ageshall not by itselbe grounds for revocation of the exemption.
(3) PrROVISION OF ALTERNATIVE BENEFITS. (&) An employer
102.28 Preference of claims; worker ’s compensation may file with the department an application for exempfiam
insurance. (1) PrerereNce. The wholeclaim for compensa the duty to pay compensation under this chapter with respect to
tion for the injury or death of any employee or award or judg anyemployee whaigns the waiver described in sulidand the
mentthereon, and anglaim for unpaid compensation insuranceffidavit described in sub@. if an authorized representative of
premiums are entitled to preference in bankruptcy or insolvenite religious sect tavhich the employee belongs signs thidaf
proceedingss is givercreditors’ actions except as denied orlimvit specified in subd3. and the agreement described in subd.
ited by any law of this state or tiie federal bankruptcy act, butAn application for exemption under this paragraph shall include
this section shall not impair the lief any judgment entered uponall of the following:
any award. 1. A written waiver by the employee,df the employee is a
(2) REQUIREDINSURANCE;EXCEPTIONS. (&) Duty to insue pay  minor, by the employeand his or her parent or guardian of all
ment for compensation. Unless exempted by the departmentompensatiomnder this chapter other than the alternative bene
underpar (b) or sub(3), every employeras described in $02.04 fits provided under pafc).

(1), shall insure payment for that compensation iniresurer 2. Anaffidavit by the employee pif the employee is a minor
authorizedo do business in thistate. A joint venture may electy,y the employee and his or her parent or guardian statingiéhat
to be an employer under this chapied obtain insurance for pay gmpjoyeeis amember of a recognized religious sect and that, as
mentof compensation. If a joint ventutbat is subject to this 5 yegyjit of the employeg’adherence to thestablished tenets or
chapteronly because the joint venture elected to be an employgs-hingsof the religious sect, the employeecisnscientiously
under this chapter is dissolved and cancels or terminates its Phosedo accepting the benefits of any public or priviagir
tract for the insurance of compensation untes chapterthat - 5, cethat makepayments in the event of death, disabibitg age
joint venture is deemed to havéestedwithdrawal, which shall ., etirement, or that makes payments toward the cost of er pro
be effective on .the day after thg contract is canceled or termmat@ﬁiesmedical care, including any benefits provided under the fed
(b) Exemption fom duty to insie. The department may grantera|social security ac2 USC 301to 1397f
a written order of exemption to an employer who shows its-finan 3. An afidavit by anauthorized representative of the religious

cial ability to pay the amount of compensation, agrees to repll-tto which the employee belongs stating that the religieas
faithfully all compensable injuries and agrees to comply with ‘*\H%sa long-standing Eist)(/)ry of prO\?iding its ?nembers \whoome
chapterand the rules ahe department. The department may- COQjependenDn the support of the religious sect as a result of work—

_dltlon the granting ofan exemption upon the empltsjturnlsh_ relatedinjuries, and the dependents of those members, with-a stan
ing of satisfactory security tguarantee payment of all C|aIde d of living and medical treatment that are reasonable when
undercompensation. The department may require that bondscg

other personal guarantees be enforceable against sureties in, paretgto thef ?ﬁner?l §tandardtof living and medizedtment
samemanner as an award may be enforced. The department embers ot the religious sect. . )

from time to time require proof dinancial ability of the employer 4. An agreement signed by an authorized representative of the
to pay compensation. Argxemption shall be void if the applica religioussect to which the employee belonggtovide the finan

tion for it contains a financial statement which is false in any-maf@@! and medical assistance describelibd.3. to the employee
rial respect. An employer who files an application containingad to the employes’ dependents if the employee sustains an
falsefinancial statement remaissibject to pafa). The depart injury which, but for the waiver under subd., the employer
mentmay promulgate rules establishing an amount to beyetiar would be liable for under 02.03

to an initial applicant for exemption under this paragraph and an(b) The department shall approve an application undegg)ar
annual amount to be chged to employers that have beerif the department determines that all of the following conditions
exemptedunder this paragraph. aresatisfied:
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1. The employee has waived all compensation under ttiasnot complied with sul{2), such employer shall not be entitled
chapterother than the alternative benefits provided undefg@ar asto such award or any judgment entered thereon, to any of the

2. The employee is a member of a religious sect whose esg¥emptionsof property from seizure and sale on execution
lishedtenets or teachings oppose acceptingthreefits of insur  allowedin ss.815.18t0815.21 If such employer is a corporation,
anceas described in pgia) 2.and thatas a result of adherencetheofficers and directors thereof shall be individually and jointly
to those tenets or teachings, the employee conscientioughydseverally liable for any portion of any such judgment as is
opposesaccepting those benefits. returnedunsatisfied after execution against the corporation.

3. The religious sect to which the employee belongsahas (6) ReEPORTs BY EMPLOYER. Every employer shall upon
long—establishedistory of providing its members who becomeéequesbf the department report to it the number of employees and
dependenon the religious sect as a result of work-related injuriethie nature of their work and also the name of the insuraone
andthe dependents of those members, with a standdidraf pany with whom the employer has insured liability under this
andmedical treatment that are reasonable wdwnpared to the chapterand the numbeand date of expiration of such polidyail
general standard of living and medical treatment for menddersure to furnish such report within 10 daj®m the making of a
the religious sect.In determining whether the religious sect hasequestby certified mail shall constitute presumptive evidence
a long-standing history oproviding the financial and medical thatthe delinquent employer is violating s(B).
assistancelescribed in this subdivision, the department shall pre (7) |nsoLvenT EMPLOYERS;ASSESSMENTS. () If an employer

sumethat a 25-year history of providing that financial and medjyno is currently or was formerly exempted by writtner of the
cal assistance is long-standing for purposes of this SUbd'V'S'OﬂepartmenUnder sub(2) is unable to pay an award, judgment is
4. The religious sect to which the employee belongs hasndered in accordance withl€2.20againsthat employerand
agreedo provide the financial and medical assistance describggecutionis levied and returned unsatisfied in whole opat,
in subd 3. to the employee and to the dependents of the employgg/mentsor the employes liability shall be made from the fund
if the employee sustains an injury that, but for the waiver unqgftablishedunder sub(8). If a currently or formerly exempted
par.(a) 1, the employer would be liable for unde62.03 employerfiles for bankruptcy and not less than 60 days dfiatr
(c) An employee who has signed a waiver under(@pi..and filing the department has reason to believe that compensation pay
anaffidavit under par(a) 2, who sustains an injury that, but formentsdue are not being paid, tdepartment in its discretion may
thatwaiver the employer would be liabfer under s102.03 who make payment for the employer liability from the fund estab
atthe time of the injury was a member of a religious sect wholighedunder sub(8). The secretary of administration shall pro
authorizedrepresentative has filed arfidévit under par(a) 3. ceedto recover such payments from the employer or the employ
andan agreement under p@) 4.and who as a result of the injuryer’s receiver or trustee in bankruptggnd may commence an
becomes dependent on the religious sect for financiaauiital actionor proceeding or file a claim therefoFhe attorney general
assistanceor the employee’ dependent, may requeshearing  shall appear on behalf of the secretary of administration in any
unders.102.17 (1)o determine if the religious sect has provideguch action or proceeding. All moneys recovered in any such

theemployee and his or her dependents with a standard of liviagtionor proceeding shall be paid into the fund established under
andmedical treatment that are reasonable wiwenpared to the syp.(8).

general standard of living and medical treatment for mendjers (b) Each em :
= . . ployer exempted by written order of the depart
thereligious sect. If, after hearing, the department deterrttiats entunder sub(2) shall pay into the fund established by $8).

thereligious sect has not provided that standard of living or-medi :
cal tregtment or both thep department may religiougs sect 2sum equal to that assessed against each of the other such exempt
to provide aI’ternativel benefits to that emplovee or hisiar employersupon the issuance ah initial order The order shall

P ploy providefor a sumsuficient to secure estimated payments of the

dependentor both, in an amount that is reasonabiéer the cir :
cur?wstanceC;tJut not in excess of the benefits that the employeeI olventexempt employer dqe for the period up to the date of the
dependentcould have received under this chapter but for t derand for one year following the date of the order and to pay

waiver under par(a) 1 eestimated cost of insurance carrier or insurance sengee or
’ . ... .nizationservices undegpar (c). Payments ordered to be made to

(d) The department shall provide a form for the application f@4e f,ng shall be paid to the department within 30 days. If-addi
eé%mp.ttlor;of an errllployer ugder pda% (|ntcrj(;.) :ﬂe vf\%ve.rtar]!d tional moneys are requiredurther assessments shall be made
ait lf"“{' oran f[amp doyee un Ser pdé?% -andz., eta f' aV||_0_ basedon orders of the department with assessment prorated on the
aretlglc()jus Sec un4 e/&pe(a) .lan elatgrg?men. orare '?'Oysoasisof the gross payroll for this state of the exempt employer
sectunder par(a) 4. A properly completed form is prima facie o, 1eqto the department for the previous calendar year for
evidenceof satlsfa_ctlon of the conditions under.[&) as to the unemploymentnsurance purposes under ¢B8. If the exempt
matter contained in the form. . employeris not coveredinder ch108, then the department shall

(4) CLosUREORDER. (a) When the department discovers afeterminethe comparable gross payroll for the exeepployer
uninsuredemployey the department may order the employer t§ hayment of anassessment made under this subsection is not
ceasepperations until the employer complies with S.  madewithin 30days of the order of the department, the attorney

(b) If the department believes thatemployer may be an URin generaimay appear on behalf of the state to collect the assessment.
suredemployer the department shall notify the employettut (c) The department may retain an insurance carrier or-insur
alleged violation of sub2) and thepossibility of closure under ;e serviceomanization to process, investigate and pay valid

this subsection. The employer may request and shall receivg 4n,q "The chage for such service shall be paid from the fund

hearingunder s102.170n the matter if the employer applies forasprovided under patb).

a hearing within 10 days after the notice of the alleged violation
(8) SELF-INSURED EMPLOYERSLIABILITY FUND. The moneys

is served. N .
() After a hearing under pdb), or without a hearing if one paidinto the state treasury under (), together with all accrued

is not requested, the department may issue an order to an emplI ?ﬁgﬁ&?:sﬂlrgggsrﬂt%e élrssﬁgﬁirlﬁ;efgr? Sla&%‘g?sdiist'ﬁg?ﬁ% Erj":a
to cease operations orfiading that the employer is an uninsure ploy . 4 Y

employer eexpended only as provided in2€.445 (1) (sand may not be
yer. A . L usedfor an other purpose of the state.
(d) The department of justice may bring an action in@Wt  jisiory: 1973 c. 150Sup. Ct. Ordei67 Ws. 2d 585, 774 (1975)975 . 14%s.
of competent jurisdictiodor an injunction or other remedy t023,54;1975 c. 1991977 c. 1951981 c. 921983 a. 981985 a. 831987 a. 1791989

enforcethe departmem’order to cease Operatiamer par(c). a.64; 1991 a. 851993 a. 811995 a. 17; 1997 a. 3839; 2003 a. 332005 a. 172
5) E ) If . . ded und Cross—reference: See also s&®WD 80.40and80.6Q Wis. adm. code.
( ) MPLOYER'SLIABILITY. compensation Is awarded under The“insurepayment” requirement of sub. (2) (a) requires an employer to provide

this chapteragainst any employer who at the time ofaleident  coveragdor everyemployee in all possible employment situations. Substantial com
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pliancewith sub. (2) (a) is not siigient. This provision does not violate due process.  (2) In the case of liability of themployer or insurer to make
Statev. Koch, 195 Ws. 2d 801537 N.W2d 39(Ct. App. 1995)94-1230 paymentinto the state treasury underl§2.490or 102.59 if the
injury or death was due to the actionable act, neglect or default of
a 3rd party the employer or insurer shdlave a right of action
for the injury or death of an employee shall né¢etfthe right of Uéﬁéinstthe 3rd party to recover the sum so paid into the state trea
the employee, the employeepersonal representative, ather sury, which right may be enforced either by joining in the action

' ' mentionedin sub.(1), or by independent actionContributory

persarente i big acon o make ciam o meinian o ackgigencao e empoyee becatse o whose npryeath such
g Y party jury ' ymentwas made shall bar recovery if such negligence was

referredto as a 3rd party; nor shall the making al@im by any %reaterthan the negligence tfie person against whom recovery

102.29 Third party liability . (1) (a) The making of a claim
for compensation against an employer or compensation ins

suchperson against a 3rd party for damages by reason of an in ou :
X ; . ght, and the recovery allowed the employer or insurer shall
g)nwrs],lucghsil:g?r%Ogé?:tl(t)r?éfsﬁaﬁ g??ﬁ;ﬁﬂ’i’rg& tgﬁqa%uzzmgrn:r? ediminished in proportion to the amount of negligence attributa
y ’ 9 J poy! e to such injured or deceased employee. Any action brought

emoiye siepedens oo compentor, Ao Lon o rer o cut e ankl
; . X Watedand tried together with any action brought under €Lip.
claim under this chapter shall have the same right to make claim - .
or maintain an action in tort against any other party for sjahy (3) Nothing in this chapter shall prevent an employee from
or death. If the department pays or is obligated to pay a cldifind the compensation that the employee may be entitled to
unders. 102.66(1) or 102.81 (1) the department shall also havé!nderthis chapter and also maintaining a cadtion against any
the right to maintain an action in tort against any other party f&ysician.chiropractorpsychologist, dentist, physiciassistant,
the employess injury or death. Howeveeach shall give to the advancedractice nurse prescribar podiatrist for malpractice.
other reasonable notice and opportunity to join in the mating  (4) If the employer and the 3rd parye insured by the same
suchclaimor the instituting of an action and to be represented Bysurer,or by the insurers who are under common conthd,
counsel. employer’sinsurer shalpromptly notify the parties in interest and
NOTE: Par. (a) was enumbered from sub. (1) to par (a) (intro.) by2011 wis.  the department. If the employer has assumed the liabilitheof
Act 183 section8, and renumbered to par (a) by the legislative eference bueau  3rd party it shall give similar notice, in default of which any settle
unders. 13.92 (1) (bm) 2. _ mentwith an injured employee or beneficiary is void. This-sub
(b) If a party entitled to notice cannot feeind, the department sectiondoes not prevent the employer or compensation insurer
shallbecome the agent of that party for the givingafotice as from sharing in the proceeds of any 3rd—party claim or action, as
requiredin par (a) and the notice, when given to the departmenietforth in sub(1).

shallinclude an didavit setting forth the facts, including the steps (5) An insurer subject to suk) which fails to comply with
takento locate that partyEach shall have an equal voice in th

prosecutiorof the claim, and any disputes arising shall be pas%}i notice provision O-f that_sgbsection and whialis to com
upon by the court before whom the case is pendarg] if no ncea 3rd-party action, within theyars allowed by £93.54

- : may not plead that 893.54is a bar in any action commenced by
actionis pending, theiy a court of record or by the departmeniy,qinjyred employee under this section againstsargh 3rd party

If notice is given as provided in p) the liability of thetort-fea g \hsequentp 3 years from the date of injytyut prior to 6 years
sor shall be determined as to all parties having a right to magg, gch date of injuryAny recovery in such an actionliisited
claim and, irrespectivef whether or not all parties join in prese ;

. - ‘ . the insured liability othe 3rd party In any such action com
Icutlngthe claim, the proceeds of the claim shall be divided as f?ﬁencecby the injureéll employeepsubéequer):t to the 3-year period,
ows:

. ) theinsurer of the employer shall forfeit all right to participite

1. After deducting the reasonable cost of collection, one-thiggich action as a complainant and to recover any payments made
of the remainder shall in any event be paid to the injured employggier this chapter
or the employea’ personal representative or other person entitled (6) (a) In this subsectiorftemporary help agency” means a

to bring action. o _ temporaryhelp agency that isrimarily engaged in the business
2. Outof the balance remaining after the deduction and payf placing its employees with or leasing its employeesuther
mentspecified in subdl., the employerthe insurance carriesr,  employeras provided in s102.01 (2) (f)

if applicable, the uninsured employers fund or the work injury (b) No employee of a temporary help agency who makes a

supplementabenefit fund shall be reimbursed for all payments;,im for compensation may make a claim or maintain an action
madeby the employerinsurancesarrier or department, or which ;, tort against any of the following:

the employey insurance carrieor departmenmay be obligated
to makg in)t/he future, under this chap?tev(cept thaﬁ the emgloyer 1. Any employer thatompensates the temporary help agency
insurancecarrier or department shall not be reimbursedany [0F the employes services. .
paymentsmade or to be made under1§2.18 (1) (bp)102.22 2. Any other temporary help agency that is compensated
102.35(3), 102.57 or 102.60 that employer for another employe&ervices.

3. Any balance remaining after the reimbursement described 3. Any employee of that compensating employer or of that
in subd.2. shall be paid to the employee or the emplayger Othertemporary help agencynless the employee who makes a
sonalrepresentative or other person entitled to bring action. claimfor compensation would have a right undexG2.03 (2o

(c) If both the employee or the employepersonal represen bring an action against the employee of the compensating
tative or other persoentitled to bring action, and the emplqyereMPloyeror the employee of the other temporary help agency if
compensatiorinsurer or department, join in the pressing of said1® émployees were coemployees.
claimand are represented by counsel, the attorney fees allowed &) No employe®f an employer that compensates a temporary
apart of the costs of collection shall be, unless otherwise agrd@ip agency for another employeeervices who makes a claim
upon, divided between the attorneys for those parties as dired@dcompensation may makeckim or maintain an action in tort
by the court or by the department. againstany of the following:

(d) A settlement of a 3rd—party claim shall be void untbss 1. The temporary help agency
settlementand the distribution of the proceeds of Hattlement 2. Any employee of the temporary help agenayless the
areapproved byhe court before whom the action is pending oemployeewho makes a claim for compensation would have a
if no action is pending, then by a court of record or by the depaight under s102.03 (2)to bring an action against the employee
ment. of the temporary help agency if the employees were coemployees.
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(6m) (a) No leased employee, as defined ihG2.315 (1) (g) the department of health services, or a local health department
who makes a claim for compensation may make a claim or-maduring a state of emgencyand who makes a claim for compensa

tain an action in tort against any of the following: tion under thischaptemmay not make a claim or maintain an action
1. The client, as defined in $02.315 (1) (h)thataccepted in tort against the health care facilitlepartment, or localealth
the services of the leased employee. departmenthat accepted those services.

2. Any other emp|0yee |easing Compam defined in s. (11) No Security oficer employed by the department of mili

102.315(1) (f), that provides the services of another leasdary affairs who is deputed under39.26 (4m)who remains an
employeeto the client. employeeof the state for purposes of worleecompensation cev

3. Any employee of thelient or of that other employee leas eragewhile conducting routine external security checks around

ing companyunless the leased employee who makes a claim fBiJitary_ installations in this state, and who makes a claim for com

compensationwould havea right under s102.03 (2)to bring an pensatlorunderhtms chapter mhayhmr?ke a claim or bring gn action
: X - : ort against the county in which the securitfjosfr is conduct

actionagainst the employee of the client or the leased emploiﬁéeroutme external securighecks or against the shef under

of the other employee leasing company if the employees riffwho deputed the securityfigr.

leasedemployees were coemployees. _ History: 1975 c. 14%s.24, 54; 1977 . 1951979 ¢, 323.33, 1981 c. 921985
(b) No employee of a client who makes a claim for compensas3s.44; 1985 a. 333.253 1987 a. 1791989 a. 641995 a. 17,289, 1997 a. 38

: : o i : 1999 a. 914; 2001 a. 1637, 2003 a. 1442005 a. 96172, 253 2007 a. 265.2645
:Ir?:fglll?))\//vmgl-(e a claim or maintaam action in tort against any of g7o7 &% 057 2 97185 2000 2. 42154 2011 2. 1833, 13.92 (1) (bm) 2.

. . . NOTE: See caseannotated under 102.03 as to the right to bring a 3rd—party
1. An employee leasing company that provides the servicason against a coemployee.
of a leased employee to the client. In a 3rd-party action under s. 102.29, safe place liability under s.11€dnhot
. beimposed on dicers or employees of the employérheir liability must be based
2. Any leased employee of the employee leasioignpany  on common law negligence. PitrowskiTaylor, 55 Ws. 2d 615 201 N.W2d 52

unlessthe employee who makes a cldion compensation would (1972).

H i ; H Membersof a partnership are employers of the employees of the partnership. An
havea I’Ight under s102.03 (2)t0 brmg an action against theemployeecannot bring a 3rd—party action against a member of the employing part

leasedemployee ifthe employee and the leased employee Welkgiship. Candler vHardware Dealers Mutual Insurance 8. Ws. 2d 85 203
coemployees. N.W.2d 659 (1973).

. . Liability of a corporate diter in a 3rd—party action must derive fraots done in
(7) No employee who is loaned by his or her employer ttﬂe capacity of coemployee, not as a corporafeaf and supervisor Kruse v

anotheremployer and who makes a cldion compensation under Schieve61 Ws. 2d 421213 N.w2d 65(1973).
this chapter may make a claim or maintain an action in tort againstub. (1) provides attorney fees are to be allowed as “costs of collection” and, unless

; otherwiseagreed upon, are to be divided between the attorneys for both the employee
the employer who accepted the loaned emplaysetvices. andthe compensation carrier pursuant to court direction. Diedrid&rtford Acct

(8) No student of a public school, as described £15.01 (1)  dent& Indemnity Co.62 Ws. 2d 759216 N.W2d 193(1974).

ora private school. as defined in145.001 (30 who is named Thewords “action commenced by the injured employee” in sub. (5) also encom
! : Lo . sthe bringing of ful death and ival actions. Ortmadensen & Johi
unders. 102.077as an employee of the school district or privatn Inc. 66 Ws. od 508525 NW2d 63501075, oo o

schoolfor purposes of this chapter and who ma&edaim for ~ The6-year limitation on 3rd-party actions for wrongful death provided in sub. (5)

compensatiominder 1 chapter may make a dlam or maintai agest oy ¢ ooy endgn el proecin i et
actionin tort against the employer that providte work training  §5forea are SUNIeS (0 e S B3 aag <2 (1975) :

or work experience from which the claim arose. The extra—hazardous activity exception did not apply to an employee of a general

;s : f H f contractowhowas injured while doing routine work in a nuclear power plant. Snider
(8m) No participantin a community service job under s.;500e VSR 2 Boler Gail Wi, 20 224260 N.W2d 260(1975).

49.147(4) or a transitional pIapemen} under4$.147 (5)who, A “business pursuit” exclusion in a defendant coemplsyleemeownés policy
unders.49.147 (4) (cpr(5) (c), is provided workés compensa did not ofend public policy. Bertler v Employers Insurance ofaMsaugé Wis. 2d
tion coverageby a Wsconsin works agencys defined under s. 13 271 N.w2d 603(1978).

; ; ;oI hatsub. (2) denies 3rd—party tort—feasors the right to a contribution action against
49.001 (9) and who makes a claim for compensation under tmﬁegligent employewho was substantially more at fault does not render the statute

chaptermay make a claim or maintain an action in tort agaiest unconstitutional. Mulder v Acme~Cleveland Cor®5 Wis. 2d 173290 N.W2d 276
employerwho provided the community service job or transitiond#980).

i H Theright to share in a jury award was not dependent on participation in the pro
placemenfrom which the claim arose. secutionof the underlying action. GuyetteWest Bend Mutual Insurance Ck)2

(8r) No participant in good stamp employment and trainingwis. 2d 496 307 N.w2d 31 (Ct. App. 1981).
programunder s49.79 (9)Wh0, under s49.79 (9) (a) B.is pro The provision by an employer of alleged negligent medical care to an employee

: : injuredon the job by persons employed for that purpose did not subjernthieyer
vided worker's compensatlon coverage by the departmffnt to tort liability for malpractice. Jenkins $abourin104 Ws. 2d 309311 N.W.2d

healthservices or by a Wconsin Vrks agencyas defined in s. 600(1981).
49.001 (9) or other provider under contract with the departmentAn award forloss of consortium is not subject to the distribution formula under

P sub.(1). DeMeulenaere Wransport Insurance C16 Ws. 2d 322342 N.W2d 56
of health services or a county department undé8.21546.22 = "A5; 1083).

or 46.23or tribal go}le_ming body to administer the food StamP The trial court exceeded its authority under sub. (1) by applying an altermative
employmentand training program and who makes a claim fatlocationformula without the consent of all the parties. An award for pain and suf

i R i i i ingis subject to allocation under sub. (1), but an awardspase for loss of cen
compensatiomnder this chapter may make a claim or maintain Egﬁrtiumprior to the employes’death isiot. Kottka vPPG Industries, Ind.30 Wis.

actionin tort against the employer who provided émeployment 24 499 388 N.w2d 160(1986).

andtraining from which the claim arose. _The distribution scheme under sub. (1) renders common-law subrogatien prin
(9) No participant in a work experience component of a J-O%g,?sllgggg{hcable. Martinez.\Ashland Oil,Inc.132 Wis. 2d 1., 390 N.W2d 72(Ct.

opportunitiesand basic skills program who, unde#8.193 (6) When there are competing claims for inficient insurance proceeds and one

(a), 1997 stats., was considered to be an employee of the ageataby is subject to sub. (1) allocation, while the other is not, the formula set forth in

[ . thisCase is to be followed. BrewerAuto—Ownerdns. Co.142 Wis. 2d 864418
administeringhatprogram, or who, under 49.193 (6) (8)1997  \ 54 ga1(Ct. App. 1987).

stats.was PrOV?ded workes compe_nsation coverage by the-per thequal persona” doctrine is adopted, replacing the “dapacity” doctrine. A
son admlnlsterlng thework experience Component, and whard—partymay recover from an employer only when the employeohasated in a

i i H distinctpersona as to the employee. HenninGeneral Motors Assembl§43 Ws.
makesa claim for compensation undis chapter may make a3y 1,419 N-W2d 551(1988).

C!a|m or maintain an actlon in tort a.gamSt the, employer Whp PrO ynless he or she isfamatively negligent with respect to the claimant, a person
videdthe work experience from which the claim arose. This sulho employs an independent contractor may not be held vicariously liable to the

section does not apply to injuries occurring after Febr@dependentontractors employees. gner vContinental Casualty C443 Ws.
28, 1998 d379 421 N.w2d 835(1988). ' .
ay ' ) The legal distinction between a corporation/employer and a partnership/landlord

(10) A practitioner who, under £57.03 is considered an thatleasedhe factory to the corporation, although both entities were composed of

. the same individuals, eliminated the partners’ immunityiresviduals under the
employeeof the state for purposes of worleecompensation cev exclusivity doctrine for negligence in maintaining tleased premises. Couillard v

eragewhile providing services on behalf of a health care fagilityan Ess, 152 Ws. 2d 62447 N.Ww2d 391(Ct. App. 1989).
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In structured settlement situations, the “remainder” under sub. (1) from aichcompulsionor specific direction concerning the employedaily activities. Peronto
employeemust receive the first one-third is the remainder of the front payment afteiCaseCorporation2005 WI App 32278 Wis. 2d 800693 N.W2d 133 04-0846
deductionof collection costs. Skirowski Employers Mutual Casualo.158 Ws. Any activitiesthat the attorney takes to bring the claim to court on behalf of his or
2d 242 462 N.W2d 245(Ct. App. 1990). her client, as enumerated identgraf constitute a cost of collection amenable to

Sub.(6) does not require a temporary employer to control or have the right-to cé@coveryunder sub. (1)Sub. (1) does not require a workecompensation attorney
trol the details of the work being performed. The temporary employer need only ctshdemonstrate that his or her activities substantially contributed to obtaining recov
trol the work activities of the temporary employee; it need not have exclusive congéy from the third partyor that the activities were taken on behalf ofeheloyee,
overthe employes work. Gansch.\Nekoosa Papers, Ind58 Ws. 2d 743463  in order to join in the pressing of a claim. AndersoM8I Preferred Insurance Cem
N.W.2d 682(1990). pany,2005 W1 62281 Wis. 2d 66697 N.w2d 73 03-1880

An employees cause of action created by a 3rd—-pamggligence does not relate Thededuction for costs of collection under s(i).must be reasonable. The circuit
backto the initial work injury but creates a separate cause of action; the causegtrtmust consider all of the circumstances to determine whatbentingency fee
actionand the employés rights of subrogation accrue at the time of3te-pa figure is reasonable and look to the factorS©®R 20:1.5(ajhathelp determine the
negligence. Sutton v Kaarakka159 Ws. 2d 83464 N.W2d 29(Ct. App. 1990). reasonableness an attorneys fee. For hourly attorney fees the court must follow

A parent corporation can be liable to an employee of a subsidiary as a 3rd-p, odestar approach under which the circuit court must flrst_multlplmnable
tort—feasomhen the parent negligently undertakes to render services to the-sub gsrgx.‘?_ﬁgdggn?)gfﬁ?ﬁgﬁg?nw rgl:é(gnaéltgrés:(?:nts Léé'nmg sﬁﬁ ﬁgé}j'?](gt)
iary that theparent should have recognized were necessary for the protection of : Y ay! !

Rt : -l ala reasonable cost of collection. The court must evaluate the total cost ef collec
?fgg'z?ary semployees. Miller vBristol-Myers,168 Ws. 2d 863485 N.w2d 31 tion and determinevhether that sum is reasonable, in light of, among other things,

. . . ’ thefecovery Anderson vMSI Preferred Insurance Compa@05 WI 62281 Ws.
Rights under sub. (1) are not a type of subrogation, but provide a direct causg, 6 697 N.W2d 73 03-1880
action. Campion vMontgomery Elevator Ca.72 Ws. 2d 405493 N.W2d 244(Ct. Thepro rata distributiofiormula undeBrewer 142 Ws. 2d 864 applies whenever
App. 1_992)- . . . theinsurance proceeds are irftiént to satisfy all claims regardles§the reason
_ An insurer must be paid under sub. (1) in a 3rd-party settlemes fojury that  for that insuficiency, including a settiement by the parties. Allocating a dispropor
it concluded was noncompensable but was consequential to the original Mglry - tionateamount of the total settlement to claims that are exempt from sub. (1)circum
sonv. Rothering,174 Ws. 2d 296496 N.w2d 87(1993). ventslegislative intent. Th8rewerformula prevents the partié®m using settle
A worker's compensation insurer cannot bring a 3rd—party action against @entas an end-run around the purposes of the warl@mpensation scheme.
insurerwho paid a claimant under uninsured motorist coverage; uninswtmtist ~ Greenv. Advance FinishingechnologyInc.2005 WI App 70280 Ws. 2d 743695
coverage is contractual and this section only appliést actions. Berna-Morkv  N.W.2d 856 04-0877
Jones174 Wis. 2d 645498 N.W2d 221(1993). ~ Sub.(1) transforms a work& compensation insureright of subrogation into a
Sub.(1) does not require an interested party receiving notice of arm8ndrparty  right to bring direct claims against 3rd—party tortfeasors. The in&iesttitled to
claimto give a reciprocal notice to the party making the claim in order to st in prosecutehe action along with the employee by virtue of sub. (1). Sub. (1) gives the
settlemenproceeds. Elliot\Employers Mut. Cas. C&76 Ws. 2d 410500 N.Ww2d trial court the right to settle a dispute between the two pliaingi to whether arot
397(Ct. App. 1993). gtf:fomprtprPl%eg[\([ettlent]ﬁntfefetlj by the (cjjetfﬁndan&should be e;g:qepted are)d I(Ij(oes not
The“dual persona doctrine” that allows an employee to sue an emploiet in @Tierentatebetween the employee and the wors&ompensatiomsurer Dalka
whenthe employer was acting in a persona distinct ftsramployer persona is avail Y: American Family Mutual Insurance C2011 W1 App 9Q 334 Ws. 2d 686799

ableto a temporary employee subject to sub. (6). MelzEoeper Industries, Inc. N.W.2d 923 10-1428

177 Ws. 2d 609503 N.W2d 291(Ct. App. 1993). _ Problemsn 3rd—party action procedure under Wesconsin workels compensa
Third-partyclaims under sub. (1) include wrongful death actions; settlement pféPn act. Piperé0 MLR 91. ) . ]

ceedsare subject to allocation under sub. (1). Stolp@wens—Corning Fibgtass Impleadinga negligent employer in a third—party action when the employer has

Corp.178 Wis. 2d 747505 N.W2d 157(Ct. App. 1993). providedworkmans compensation benefits. 1976 WLR 1201.

An insurer had no right to reimbursement from legal malpractice settlgmeent  Productliability in the workplace: The fefct of workers’ compensation on the
ceedsarising from a failure tfile an action for a work related injuryrhe employee’ ~ rightsand liabilities of 3rd parties. &isgall. 1977 WLR 1035.
injury from the malpractice was the loss of a legal right not a physical.ifimjth Preoccupatiomvith Work Defense to Contributory Negligence. Parleds.\aw
v. Long, 178 Wis. 2d 797505 N.W2d 429(Ct. App. 1993). May 1995. . ‘ o
Damagesor a childs loss of a paresstsociety and financial support are not subject \Worker's Compensation Act No Longer Protects Against Employréstrimi-
to allocation under sub. (1). Cummingsdawitter, 179 Ws. 2d 408506 N.w2d = nationClaims. SkinnerWs. Law March 1998.
750(Ct. App. 1993). “Equal Voice” Confirmed: Wrker's Comp Carriers Can Compel Settlement.
The traditional 4-prongSeamartest for determining whether a person was aVeiss. Wis. Law May 2012.
“loanedemployee” subject to the exclusive remedy provisions of this chapter applies
to temporaryemployees not covered by sub. (6). Bauernfeirgkll, 190 Ws. 2d i - liabili
701 528 N.W2d 1(1998). ;02.3% Oth?r msurlan_?_ﬁ n(;]t ?ffegted, Ilzta#blflzltt){h of
Pecuniarydamages recovered in a 3rd—party wrongful death action are subjecmg‘ur.e employer . ( ) IS C apter does notié e Oga_'
distributionunder this sectionJohnson VABC Insurance Cal93 Wis. 2d 35532 hizationof any mutual or other insurance company or the right of
N'W'?d130(1.995)1| 0 reimb § b | | the employer to insure in mutual or other compaags&nssuch
An insurer is entitledo reimbursement under sub. (1) from an emplaysettle  |i5hili i iahili ; ;
mentwith his or her employer when the empldgevasis for liability is an indemnifi Ilablh.ty or against the liability for the compensatiprovidedfor
cationagreement with a 3rd-party tort-feasetoulihan v ABC Insurance Cdl98 by this chapter
Wis. 2d 133542 N.W2d 178(Ct. App. 1995)95-0662 (2) An employer may providey mutual or other insurance,

Sub.(5) extends the statute of limitations only when s. 893.54 is the applicable sfat : ;
ute; it does not extend the statut@nbther state when it is applicable under s. 893.0% arrangement with employees or otherwise, for the payment to

Thatsub. (5) only applies to cases subject to tiecawsin statute is not unconstitu thoseemployees, their families, their dependents or their repre

tl'ggg') ;i_)e"o‘é OElmployefS Casualty Ca98 Wss. 2d 347541 N.W2d 824(Ct. App.  gentativespf sick, accident or death benefitsaddition to the
TheSeamarnoaned employee test has 3 elements but is often miscast bm“secompensatlorprowded under thIS Chapteﬂ_lablh_ty f_OI’ com

Seamarcourt indicated that there are four “vital questions” that must be answer&ﬁnsatlons not afeCt(_"—‘d by any insurance, QontrlbUtlon or other

The3 elements are: 1) consent by the employee; 2) entry by the employee upon Wekefitdue to or received by the person entitled to that compensa

for thespecial employer; and 3) power in the special employer to control detail

the work. When an employee of one employer assists the employees of ano i

employeras a true voluntega loaned employee relationship does not result. Borne (3) Unless an emp|oyee elects to receive sick leave benefits in

many. Corwyn Transport, Ltd212 Ws. 2d 25 567 N.W.2d 887(Ct. App. 1997). — jiey of compensation under this chapiésick leave benefits are

Theallocation of a settlement to various plafstitannobe contested by an insurer paid during the period that temporary disability benefitspag
who defaults at the hearing to approve the settlemantinsurer does not lose its §b|e, the employershall restore sick leave benefits to the
fn

right to share in the proceeds by defaulting, but it does forfeit its right to object to ; f
applicationof settlement proceeds $pecific claims. Herlache Blackhawk Colk ployeein an amount equal in value to the amount payable

sion Repair Inc. 215 Ws. 2d 99572 N.W2d 121(Ct. App. 1997)97-0760 underthis chapter The combination of temporary disability bene

In a 3rd—party action filed bgn insurer under sub. (1), the insurer has the right fits and sick leave benefits paid to the employee magxeeed
maintainan action for payments it has made or will make to the employemking
aclaim for all of the employees’ damages, including painsarféring. Thresher the employees weekly Wage_'
gqsenzsgnﬁgtual Insurance Co..\Page,217 Ws. 2d 451577 N.w2d 335(1998), (4) Regardlessof any insurance or other contract, an
A variety of factors indicated that a pastyarticipation in an actioconstituted employeeor dependent emltl.Ed to _compensatlon under thlS—Chap
“pressing”a claim under this section. Zentgraffe Hanovefnsurance C2002  t€r may recover compensation directly from the employer and

WI App 13 250 Wis. 2d 281640 N.W2d 171 01-0323 may enforce in the persanbwn name, in the manner provided in

Underthe “dual personatioctrine, the employ& second role must be so unre 4. ol ; [N
latedto its role as an employer that it constitutes a separate legal person. St. PauF ;r%chapte,rthe liability of any insurance company which insured

& Marine Insurance Co. Keltgen,2003 WI App 53260 Wis. 2d 523659 N.w2d  the liability fpr that compensation. The appearance, whether gen
906, 02-1249 eralor special, of any such insurance carrier by agent or attorney

A “temporary help agency” requires:dr) employer who places its employee with ; ; ; : ;
a2nd employer2) the 2nd employesontrols the employegwork activities, and 3) constituteswaiver of the service of copy of appllcatlon and of

the 2nd employer compensates the first employer for the empioemices. Place Nnotice of hearing required by 402.17

mentturns not on the physical proximity of the employee to an emplbyéeupon ; ; ;
the purpose of the employaaiork. It is a matter of whose work the employee is per (5) Paymenbf compensation under this chapter by either the

forming, not where the work is being performed. Control requsicese evidence of employeror theinsurance company shall, to the extent thereof,
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barrecovery against the other of the amount so paid. As betwéettupon the expiration date until a notice in writisgiven to
the employer and the insurance compgmgyment by either the the other party fixing the proposed date of cancellation or declar
employeror theinsurance company directly to the employee ang that the partyntends to terminate or does not intend to renew
the person entitled to compensation is subject to the conditionstioé policy upon expiration. Except as provided in. gay, when
the policy. aninsurance company does not renew a policy wpqoiration,

(6) Thefailure of the assured to do or refréiom doing any the nonrenewal is not fctive until 60 days after the insurance
actrequired by the policy is not availablett® insurance carrier companyhas given written notice of the nonrenewal to the insured
as a defenseagainst the claim of the injured employee or themployerand the department. Cancellation or termination of a
injured employees dependents. policy by an insurance company fany reason other than nonre

(7) (@) The department may order direct reimbursement d@@wa_l is not _efective _until 30 days after _the insurar_lce company
of the proceeds payable under this chapter for payments mAaegiven written notice of the cancellation or termination to the
undera nonindustrial insurance policy covering the same disadifSuredemployer and the department. Notice to the department
ity and expensesompensable under K02.42when the claimant May be given by personakrvice of the notice upon the depart
consentor when it is established that the payments under the néentat its ofice in Madison or by sending the notice to the depart

industrialinsurance policy were impropeNo attorney fee is due mentin a medium approved by the departmeTfihe department
with respect to that reimbursement. may provide by rule that the notice of cancellation or termination

(b) An insurer who issues a nonindustrial insurance poli@f 9iven tothe Wisconsin compensation rating bureau rather than
describedn par(a) may not intervene as a party in any proceedirlg (e department in a medium approved by the department after
underthis chapter for reimbursement under. nsultationwith the Wsconsin compensation rating bureau.
History: 1973 c. 1501975 c. 14%s.25, 54 1975 c. 1991985 a. 831987 a. 179 Wheneverthe Wsconsin compensatiorating bureau receives
The prohibition of intervention by nonindustrial insurers under sub. (7) (b) is cosUcha notice of cancellation or termination it shall immediately
stitutional. An insurer is not denied a remedy for amounts wrongfully paid to inotify the departmemf the notice of cancellation or termination.

insured.It may bring a direct action the insuredmployers Health Insurance Co. v - . .
Tesmer161 Ws. 20 733469 N.W2d 203(Ct. App,plggl), (b) 1. Inthe event of a court-ordered liquidation of an insur

Althoughsub. (7) (a)read in isolation, authorizes the reimbursement of a subrancecompanya contract of insurance issued by that company ter
gatedinsurer when an insurer becomes subrogated by payidjcal expenses aris f i f
ing from injuries that are compensabieder this chapteand the employés work minateson the date specified in the Cc_)urt order_
er’s compensation insurance carrier is in liquidation, s. 646.8)L{tecludes the 2. Regardless of whether the notices required undefg)ar

commissionfrom ordering the employer to reimburse the subrogated insurer fi : ; f ;
thoseexpenses. Wconsin Insurance Security Fundbaborand Industry Review Ravebeen given, a cancellation or termination feetve upon

Commission2005 WI App 242288 Ws. 2d 206707 N.W2d 293 04-2157 the effective date of replacement insurance coverage obtained
theemployer or of an order exempting the employer from carrying
102.31 Worker's compensation insurance; policy reg - insuranceunder s102.28 (2)

ulations. (1) (a) Every contract for the insurance of compensa (3) The department magxamine from time to time the books
tion provided under this chapter or against liability therefor is suindrecords of any insurer insuring liabiligr compensation for
jectto this chapter and provisions inconsistent with thiapter - anemployer in this state. The department mexuire an insurer
arevoid. to designate one mailing addrdes use by the department and to
(b) Except as provided in p#e), a contract under pde) shall respondto correspondence from the department withird&gs.
be construed to grant full coverage of all liability of tagsured Any insurer that refuses or fails &mswer correspondence from
underthis chapter unless the departmgpecifically consents by the departmenbr to allow the department to examine its books
written order to the issuance of a contract providing divided insuind records is subject to enforcement proceedings under s.
anceor partial insurance. 601.64

(c) 1. Liability under s102.35 (3)is the sole liability of the (4) If any insurer authorized to transact workerompensa
employer,notwithstanding any agreement of the parties to thign insurance in this state fails to promptly pagims for com
contrary. pensationfor which it is liable or fails to make reports to the

2. An intermediate agency or publisher referred to 108.07 departmentequired by s102.3§ the department may recem
(6) may under its own contracif insurance, cover liability of mendto the commissioner of insuranceith detailed reasons,
employeesas defined in s102.07 (6)for an intermediate or inde thatenforcement proceedings unde661.64beinvoked. The
pendeninews agencyf the contract of insurance of tpeblisher commissioneshall furnish a copy of theecommendation to the
or intermediate agency is endorsed to cover those persons. [fitisgeirerand shall set a date for a hearing, at which both the insurer
publisherso covers, the intermediate or independent news ageacylthe department shdie aforded an opportunity to present-evi
neednot cover liability for those persons. dence. If after the hearing the commissioner firiat the insurer

(d) A contract procured to insure a partnersigy not be hasfailed to carry out its obligations under this chapites corm
construedo cover the individual liability of the members of thenissioner shall institute enforcement proceedings under
partnershipin the course of a trade, business, profession 891.64 If the commissioner doe®t so find, the commissioner
occupationconducted by them as individuals. A contrpat  shall dismiss the complaint.
curedto insure an individual may not be construed to cover the (5) If any employer whom the department exempted from car
liability of a partnership of which the individual is a member or tying compensatioisurance arbitrarily or unreasonably refuses
coverthe liability of the individual arising as a member of angmploymentto or dischages employees because of a nondis
partnership. abling physical condition, the department shall revoke the exemp

(dL) A contract procured to insure a limited liability companyion of that employer
may not be construed to cover the individual liability of the mem (6) The department has standing to appear as a complainant
bers of the limitediability company in the course of a trade, busiandpresent evidence in amgministrative hearing or court pro
ness profession or occupation conducted by them as individuatseding instituted for alleged violation 0fG28.34 (7)

A contract procured to insure an individual may not be construed(7) f the department by one or more written orders specifi
to cover the liability of a limited liability company of which the 4l consents to the issuance of one or more contcastsing
individual is a member or to cover the liability of the individu nly the liability incurred on a construction project and if the-con

arisingas a member of any limited liability company _ structionproject owner designates the insurance carriepagd
(e) Aninsurer who provides a contract undet (@rshall file  for each such contract, the construction project owner shall reim
the contract as provided in 626.35 bursethe department for all cositscurred by the department in

(2) (a) No party to a contract of insurance may cancel the cdesuingthe written orders and in ensuring minimum confusion and
tractwithin the contract period or terminate or not renewcti'e  maximum safety on the construction project. All moneys
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receivedunder this subsection shall be deposited in the wisrkeentitiesor oiganizations that are under common control or owner
compensatioroperations fund and credited to the appropriatioship with the client, thais equal to or less than the threshold below
accountunder s20.445 (1) (rb) which employers are not experience rated utldeistandards and
(8) TheWisconsin compensation rating bureau shall provid@iteriaunder s$626.11and626.12 without regard to whether the
the departmentwith any information that the department maglient has a divided workforce.
requestrelating to workels compensation insuranceverage, (2) EMPLOYEE LEASING COMPANY LIABLE. An employee leas
including the names ofemployers insured and any insuredng company is liable under $02.03for all compensation pay
employer’saddress, business status, type and datewdrage, ableunder this chaptep a leased employee, including any pay
manualpremium code, and policy information including nummentsrequired under €02.16 (3)102.18 (1) (b)r (bp), 102.22
bers, cancellations, terminations, endorsements, and reinstgte), 102.35 (3) 102.57 or 102.6Q0 Except as permitted under
mentdates. The department may enter into contracts with thé2.29 an employee leasing company may not seek or receive
Wisconsincompensation rating bureau to share the costs of degémbursementrom another employer for any payments made as
processingand other services. No information obtained by theeresult of that liability An employee leasing company is not
departmentunder this subsection may be made public by thiable under s102.03for any compensation payable under this
departmenexcept as authorized by thésabnsin compensation chapterto an employee of a client who is not a leased employee.

rating bureau. (3) MULTIPLE COORDINATED POLICY REQUIRED. Except as pro

History: 1971 c. 260307 1975 c. 391975 c. 14%s.26, 54 1975 ¢. 199371\ 4y :
1977¢. 26195 1979 c. 2781981 . 921683 a. 188,329 (25) 1085 a 2083 1087  vVidedin subs(4) and(S) (a) an employee leasing company shall

a.179 1989 a. 64332 1993 a. 81112 2001 a. 372003 a. 1442005 a. 1722007  insure its liability under sul§2) by obtaining a separate worker

a.185 2009 a. 206 compensatiorinsurance policy for each client of the employee
gﬂ%sflar‘af)‘;“[fn”;ﬁ (f)egj;'fi‘;:fr:’;’?aigis13’;"5)?6?%’\”[“3}:‘12:{ dci?gi-r nee wrirJe@singcompany under a multiple coordinated palidie policy

in the name of one venturer is cient to cover his or her joint liabilitylnsurance Shall name both the em_plo_yee Ieas!ng company and the _C“ent as

Companyof North America vDILHR, 45 Ws. 2d 361173 N.W2d 192(1970). named insureds, shall indicate which named insured is the

employedeasing company and which is the client, shall designate

102.315 Worker’s compensation insurance; employee eitherthe employee leasing company or the clieat, not both,

leasing companies. (1) DEerINITIONS. In this section: asthe first named insured, and shall providle mailing address
(a) “Bureau” means the \W¥consin compensation ratingof each named insured. Exceptpgsmitted under sul§6), an

bureauunder s626.06 insurermay issue a policy for a client under this subsection only

(b) “Client” means a person that obtains all or part of its noff all of the employees of the client are leased employees and are
temporary,ongoing employee workforce through an employegoveredunder the policy
leasingagreement with an employee leasing company (4) MASTERPOLICY; APPROVAL REQUIRED. An employee leas

(c) “Divided workforce” means a workforce in which some offg company may insure its liability under si) by obtaining

the employees of client are leased employees and some of thénaster policy that has been approved by the commissioner of
employee®f the client are not leased employees. insuranceas provided in this subsection. The commissioner of

(d) “Divided workforce plan” meana plan under which 2 insurancemay approve the issuance of a master policy if the

worker’s compensation insurance policies are issued to cover {i8Ur€TProposing to issue the master policy submits a filing to the
employeesof a client that has a divided workforce, one policUreaushowing that the insurer has the technological capandy

coveringthe leased employees of the client and one policy cov@pPerationcapability to provide to the bureau information, inelud
ing the employees of the client who are not leased employeedd Unit statistical datanformation concerning proof of coverage
nd cancellation, termination, and nonrenewal of coverage, and

e) “Employee leasingigreement” means a written contrac : : . :
bet(w)eenan %myployedaeas%% company and a client under Whicll‘gbny other information that the bureauay require, at the client

the emolovedeasing company provides all or part of the nonte vel and in a format required by the bureau and the bureau sub
ployeaeasing company provides afl or p Mhits the filing to the commissioner of insurance for approval

porary,ongoing employee Workforce” of the client. unders.626.13 A master policy filing under this subsection shall
(f) “Employee leasing company” means a person ¢bat s establish basic manual rules governing the issuance of an
tractsto provide the nontemporaryngoing employee workforce jhsyrancepolicy covering the leased employees of a divided
of a client under a written agreement, regardless of whether {figkforce that are consistent with sui) and the cancellation,
personuses the term “professional employemanization,”  termination,andnonrenewal of policies that are consistent with
PEO,” "staff leasing company “registered stdfleasing com  gyp,(10). On approval by the commissioner of insurance of a
pany,”or “employee leasing compaghygr uses any othesimilar  masterpolicy filing, an insurer may issue a master policy to an

name as part of the pers@business name or to describe the PEEmployedeasing company insuring the liabiliof the employee
son’sbusiness. “Employee leasing company” does not 'nClUd‘Fe%singcompany under suk2).

cooperativeeducational service agencyhis definitionapplies

gplﬁgo{etprﬁ ﬁ]ugaosgfhg]; Trl]zc{]apter and does not apply to the\l?ﬁ'l thera master policy has beeapproved under sul§4), an
p y \ pter ) employedeasing company may insure its liability under g@b.

(9) “Leasedemployee” means a nontemporagngoing yyith réspect ta group of small clients of the employee leasing
employeewhose services are obtained by a client under @3mpanyby obtaining a master policy in the voluntary market
employeeleasing agreement. insuringthat liability. The fact that an employee leasing company

(h) “Master policy” means a single workercompensation hasa client that is covered undemmndatory risk-sharing plan
insurancepolicy issued by an insurer authorized to do businessiinders.619.01does not preclude the employee leasing company
this state to an employee leasing company in the name of thgém obtaining a master poliaynder this paragraph so long as that
employedeasing company that covers more thandieat of the  client is not covered under the master poliéy insurer may issue
employeeleasing company a master policy under this paragraph insuring in the voluntary

(i) “Multiple coordinated policy” means a contract of insurmarketthe liability under sub(2) of an employee leasingpm
ancefor workers compensationnder which an insurer autho panywith respect to a group of small clients of the employee leas
rized to do business in this state issues separate Woda@am ing company regardless of whether any of those small clients has
pensatiorinsurance policies to an employee leasing company f@divided workforce.
eachclient of theemployee leasing company that is insured under (b) Within 30 days after the fctive date of an employee leas
the contract. ing agreement with a small client that is covered under a master

() “Small client” means client that has an unmodified annuapolicy under par(a), theemployee leasing company shall report
premiumassignable to its business, including the business of @mlithe department all of the following information:

5) MASTER POLICY; SMALL CLIENTS. (a) Regardless of
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1. The name and address of the smi@ht and of each entity  (c) If the leased employees of a client are covered under-a man
or organization that is under common control or ownership witlhatoryrisk—sharing plan under 619.01 the client mayinstead

the small client. of proyio!ing thg evidence required under.flay 2, provideevi-
2. The number of employees initially covered under the ma@encein its notification under pafb) that both the leased employ
ter policy. eesof the client and the employees of the client wt®not leased

3. The estimated unmodified annual premium assignableglgploy‘?esare covered under that mandatory risk-sharing plan.
the small clients business, including the business of all entities fat ewéjenlce f.ha” be in tfhe formh;)f a copy oft.thellnformatlon
organizationghat are under common control or ownership wi'[Ha?eor scgra 'Of‘dpag.e o Ia wor {cofmpensa :don {Esurance
the small client, without regard to whether the small client hasP tlcy or k'_” Ifr evl e?cmg pac_em%n tr? tﬁovenlag erd e ma:n
divided workforce, which informatiothe small client shall report 9310ry fISk=sharing pian covering both those ieased employees
to the employee leasing company andemployees who are not Iease_zd employges._

4. The efective date of the employee leasing agreement. ., (3) When the ﬂeﬁanmer&t. reclelves a ant'f'Cat'on ;Jrgd%(h:)ar

(c) Within 30 days aftethe efective date of coverage of at edepartment shall immediately provide a copy ofrthsfica:

X . : ~ “tion to the bureau.
smallclient under a master policy under.gay, the insurer qrif S . -
authorizedby the insurerthe employee leasing company shall file, (€) 1. Ifa client intends to terminate a divided workforce plan,
proof of that coverage with the department. Coverage of a srﬁgﬁ.d'em shall notify the department of that intent on a form pre
clientunder a master policy becomes binding when the insurers(?r“bedby the department. efmination of a divided workforce
employedeasing company files proof of theaverage under this Pranby a clientis not ééctive until 10 days after notice of the-ter
paragraphor provides notice of coverage tbe small client, Minationis received by the department.
whicheveroccurs first. Nothing in this paragraph requires an 2. Ifaninsurer cancels, terminates, or does not renew a work
employedeasing companygr an employee of an employee lease!’s compensation insurance policy issued under a divided-

ing companyto be licensed as an insurance intermediary under £yce plan that covers in the voluntary market the employees of
628 clientwho are not leased employees, the divided workforce plan

is terminated orthe efective date of the cancellation, termination,
&reponrenewal of the policyunless the client submits evidence
underpat (c) thatboth the leased employees of the client and the
nizationsthat are under commarontrol or ownership with the employeewf the client who areot leased employees are covered

small client, without regard to whether the small client has undera mandatory risk—sharing plan.

divided workforce, exceeds the threshold below which employers 3- If an insurer cancels, terminates, or does not renew a work
arenot experience rated under $tandards and criteria under ss€f'S compensation insurance policy issued under a diwie-
626.11and626.12 the employee leasing compashall notify the force plan that covers under thraandatory risk—sharing plan

insurerand obtaircoverage for the small client under s(#).or unders. 619.01the employees of a client who are not leased
(). employeesthe divided workforce plan is terminated the diec-

tive date of the cancellatiotermination, or nonrenewal of the

(d) If at any time the unmodified annual premiassignable
to the business of a small client that is covered under a ma
policy under par(a), includingthe business of all entities ogar

(6) DivibED WORKFORCE. (@) If a clientnotifies the depart i
mentas provided under pab) of its intent to have a divided policy. . . )
workforce,an insurer may issue a workecompensation insur  (7) FILING OF CONTRACTS. An insurer that provides a policy
ancepolicy covering only théeased employees of the client. Arindersub.(3), (4), or(5) (a)shall file the policy as provided in s.
insurerthat issues a policy covering only the leased employeesﬁgiﬁ-
aclient isnot liable under €02.03for any compensation payable (8) COVERAGE OF CERTAIN EMPLOYEES. (a) A sole proprietor
underthis chapter to an employee of the client who is neased a partneyor a member of a limited liability company is not eligible
employeeunless the insurer also issues a policy covering tHar worker's compensation benefits under a policy issued under
employee. A client that has divided workforce shall insure its sub.(3), (4), or (5) (a)unless the sole propriefqrartney or mem
employeesvho are not leased employeeghia voluntary market ber elects coverage underX02.075by an endorsement on the
andmay not insure those employees under the mandatory rigkelicy namingthe sole proprietopartney or member who has so
sharingplan under $619.01unless the leased employees of thelected.
clientare covered under that plan. (b) An officer of a corporation is covered for workeicom

(b) A client that intends to have a divided workforce shaliensatiorbenefits under a policy issued under £8h.(4), or (5)
notify the department of that intent on a form prescribed by tf@), unless the dicer elects under s.02.076not to be covered
departmenthat includes all of the following: underthe policy by an endorsement on the pofieyning the di-

1. The names and mailing addresses of the client and ffWho has so elected.
employeeleasing companythe effective date of the employee () An employee leasing company shall obtain a wdsker
leasingagreement, a description of the employees of the cligf@mpensatioinsurance policy that is separate from a poticy
who are not leased employees, and such other information as&figg the employees whom it leases to its clients to cover the
departmentnay require. employeeof theemployee leasing company who are not leased

2. Except as provided in p4c), evidence that the employees€Mployees. _ _ _
of the client who are not leased employees are covered in the vol(9) PREMIUMS. (a) An insurer that issues a policy under sub.
untarymarket. That evidence shall be in the form of a copy of t8), (4), or (5) (a) maychage a premium for coverage under that
information page or declaration page of a wokeompensation policy that complies with the applicable classifications, rules,
insurancepolicy or binder evidencing placement of coverage ifates,and rating plans filed with and approved by the cormmis
the voluntary market covering those employees. sionerof insurance under §26.13

3. An agreement by the clietd assume full responsibility to () For a policy issued under su#) in which an employee
immediatelypay all compensation and other payments payadgasingcompany is the first named insured ordamaster policy
underthis chapter as may be required by the department shouigsvedunder sub(4) or (5) (a) an insurer magbligate only the
disputearise betwee® or more insurers as to liability under thiggmployeeleasing company to pay premiums due for a ckent’
chapter for an injury sustained while a divided workforce plan $§verageunder the policy and may not recover any unpaid pre
in effect, pending final resolution of that dispufEhis subdivision Miumsdue for that coverage from the client.
doesnot preclude a client from insuring that responsibility in an (c) This subsection does not prohibit an insén@n doing any
insurerauthorized to do business in this state. of the following:
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1. Collecting premiums or othehages due with respect to 2. The insureds under a policy described in sibchay can
aclient bymeans of list billing through an employee leasing-coneel the policy during the policy period if bothe employee leasing
pany. companyand the client agree to the cancellation, the cancellation

2. Requiring an employee leasing company to maintain a l& confirmedby the employee leasing company promptly previd

ter of credit or other form of security to ensure payment of a pi@d written confirmation of the cancellationtie client or by the
mium. client agreeing to theancellation in writing, and the insurer pro

vides written notice of the cancellation to the department as
requiredunder s102.31 (2) (a)

3. An insurer may cancel, terminate, or nonrenepokcy
cribedn subd.1., including cancellation or termination of a

3. Issuing policies that have a common renewal teddl, or
aclass of all, clients of an employee leasing company

4. Grouping together the clients of an employee leasing com..
panyfor the purpose of &éring dividend eligibility anchaying policy providing continued coverage under subdby providing

dividendsto those clients in compliance with681.51 : ; . A
. . . . written notice of the cancellation, terminatiasr, nonrenewal to

5. Applying a discount téthe premium chaed with respect he jnsured employdeasing company and to the department as
to a client as permitted by the bureau. o requiredunder s102.31 (2) (apnd by providing that notice to the

6. Applying a retrospective rating optiéor determining the insuredclient. Except as provided :102.31 (2) (b)cancella
premiumchaged with respect ta client. No insurer or employeetion or termination of a policy under this subdivision for any rea
leasingcompany maympose on, allocate to, or collect from a cli sonother than nonrenewal is nofegtive until 30 days after the
enta penalty under a retrospectivating option arrangement. insurerhas provided written notice of the cancellation or termina
This subdivision does not prohikén insurer from requiring an tion to the insured employee leasing compahg insuredlient,
employeeeasing company to paypenalty under a retrospectiveandthe department. Except as provided it02.31 (2) (b)nonre
rating option arrangement with respect to a clieithe employee newalof apolicy under this subdivision is notfettive until 60
leasingcompany days after the insurer has provided written notice of the- can

(10) CANCELLATION, TERMINATION, AND NONRENEWALOFPOLI-  cellationor termination to the insured employee leasing company
cies. (@) 1. A policy issued under siB) in which the employee theinsured client, and the department.

leasingcompany is the first named insured angolicy issued 4. If an employee leasing agreement is terminated during the
undersub.(4) or (5) (a)may be cancelled, terminated,rmnre  policy period of a policy described in sulid, an insurer shall can
newed as provided in subds.to 4. cel the employee leasing compasgbverage under the policy by

2. The insureds under a policy described in sibothay can  anendorsement to the policy and coverage of the client under the
celthe policy during the policy period if bothe employee leasing policy shall continue as to all employees of the client unless the
companyand the client agree to the cancellation, the cancellatipalicy is cancelled or terminated as permitted under skibd.
is confirmedby the employee leasing company promptly previd History: 2007 a. 185
ing written confirmation of the cancellationttee client or by the o o
clientagreeing to theancellation in writing, and the insurer pro 102.32  Continuing  liability; guarantee settlement,

vides written notice of the cancellation to the department &0sS payment. (1m) In any case in which compensation pay
requiredunder s102.31 (2) (a) mentsfor an injury have extended wiill extend over 6 months

Br moreafter the date of the injury or in any case in which death

3. Subject to subdi., an insurer may cancel, terminate, o enefitsare payable, any party in interest miaythe discretion of

nonrenewa policy described in subd. by providing written :
notice of the cancellation, termination, sronrenewal to the (€ department, be disctyedfrom, or compelled to guarantee,

insured employee leasing company and to the department fagure compe_n_satlon payments by doing any of the followmg.
requiredunder s102.31 (2) (apnd by providing that notice to the _ (2) Depositing the present value of the total unpaid compensa
insuredclient. The insurer is not required to statéhia notice to tion upon a 5 percent interest discount basis witedit union,
theinsured client the facts on which the decision to cancel,terrfifVingsbank, savings and loan association, bank, or tuist
nate,or nonrenew the policy is based. Except as provided inP&nydesignated by the department.
102.31(2) (b), cancellation or termination of a policy under this (b) Purchasing an annujtyithin the limitations provided by
subdivisionfor any reason other than nonrenewal is nigiotiffe  law, from an insurance company licensed in this state that is- desig
until 30 days after the insurer has provided written notice of thatedby the department.
cancellationor termination to the insurezinployee leasing com  (c) Making payment in gross upon @&rcent interest discount
pany,the insured client, and the department. Except as providssbisto be approved by the department.
in s.102.31 (2) (b)nonrenewal of a policy under this subdivision (d) In casesn which the time for making payments or the
is not efective until 60 days aftehe insurer has provided written amountsof payments cannot be definitely determined, furnishing
noticeof the cancellation or termination to the insueedployee 5 hond, or other securitgatisfactory to the department five
leasingcompanythe insured client, and the department. paymentof compensation as maye due or become due. The

4. If an employee leasing company terminates an employaseptancef the bond, or other securignd theform and suff-
leasingagreement with a client in its entireninsurer may can ciency of the bond or other securitghall be subject to the
cel or terminatea policy described in subil. covering that client approvalof the department. If the employer or insurer is unable
during the policy period by providing written notice of the ean or fails to immediately procure the bond, then, in lieprfcuring
cellationor termination to the insured employee leasing compathe bond, deposit shall be made with a credit union, savings bank,
and the department as requirettlers.102.31 (2) (apnd by pre  savingsand loan association, bank, or trust company designated
viding that notice to the insured client. The insurer shall stateli the department, of the maximum amount that may reasonably
the notice to the insured client that the policy is being cancellbécomepayable in theseases, to be determined by the depart
or terminated due to the termination of the employee leasingntat amounts consistent with the extent of the injuries and the
agreement.Except as provided in $02.31 (2) (b)cancellation law. The bondsand deposits are to be reduced only to satisfy
or termination of a policy under this subdivision is ndeetive claimsand withdrawn only after the claims which traeg to guar
until 30 days after the insurer has provided written notice of thateeare fully satisfied or liquidated under pé&), (b), or (c).
cancellatipnor termination to the insurezmployee leasing com (5) Any insured employer maithin the discretion of the
pany,the insured client, and the department. departmentcompel the insurer to disclogr, or to guarantee pay

(b) 1. A policy issued under suf) in which the client is the mentof, the employes liabilities inany case described in sub.
first named insured may be cancelled, terminated, or nonrenew&ah) and thereby releaske employer from compensation liabil
asprovided in subd<. to 4. ity in that case, but if for any reasarbond furnished or deposit
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madeunder sub(1m) (d)does not fullyprotect, the compensationee’sdisability, or the amount, type, or duration of benefits paid to
insureror insured employeas the case may be, shall still be liabléhe employee and a record maintained by the department that
to the beneficiary of the bond or deposit. revealsanyfinancial information provided to the department by
(6) (a) If compensation is due f@ermanent disability follow & self-insured employesr by an applicant for exemption under
ing an injury or if death benefits are payable, payments shall $d02.28 (2)b) are confidential and not open to public inspection

madeto the employee or dependent on a monthly basis as ppbcopying under s19.35 (1) The department or commission may
videdin pars.(b) to (e). deny a request made undet$.35 (1)or, subject to s102.17 (2m)

(b) Subject to pafd), if the employer or the employsrinsurer o
concedediability for an injury that results in permanent disabili i A ; ;
andif the extent of the permanent disability can be determin@gdcopy a record that is confidential under this paragrapless
basedon a minimum permanent disabiligting promulgated by Oneof the following applies: _ _
the department by rule, compensation for permarsebility 1. The requester is the employee who is the subject of the
shallbegin within 30 days after the end of the emplaykealing recordor an attorney or authorized agenfithat employee. An
periodor the date on which compensation for temporary disabili@jtorneyor authorized agent of an employee who is the subject of
endsdue to the employesteturn to work, whichever is earlier @record shall provide a written authorizatifam inspection and

(c) Subject to patd), if the employer or the employeinsurer COPYingfrom the employee if requested by tiepartment or the
concedediability for an injury that results in permanatisability, ~COMMISSION. _ . o
but the extent of th@ermanent disability cannot be determined 2. The record that is requested contains confideinfiatma:
without a medical report that provides the basis for a minimu##n concerning a workes compensation claimnd the requester
permanentlisability rating, compensation for permanent disabilis an insurance carrier employer that is a party to any worker
ity shall begin within 3@ays after the employer or the empldyer Compensatiortlaim involving the same employee orattorney
insurer receives a medical report that provideasisfor a perma  Or authorized agent of that insurance carrier or empleyeept
nentdisability rating. thatthe department or the commission is not requiretbta ran

(d) The departmenshall promulgate rules for determiningdom search of its recordmd may require the requester to provide

whencompensation for permanent disability shall begin in casg @PProximate date of the injury and any other relemémma

in which the employer or the emploj®insurer concedes liabil toN that would assist the department or the commissitinding
ity, but disputes the extent of permanent disability therecord requested. An attorney or authorized agfesm insur

o . ancecarrier or employer that is a party to an emplayeeirkeis
(e), Payments for permanent disabilitpcluding payments o, honsationclaim shall provide a written authorization for

basedon minimum permanent disability ratings promulgated ; ; : : ;
the department by rule, shall continue on a monttalgis and shall qi%%ee%ttlggiln?hgodpgg)g?tg%wttgre tlhnes Légagrcneiscsei\cr)?remployer i

accrueand be payablbetween intermittent periods of temporary 3. The record that is requested contains finaiisfatmation

?Azagg:%:gé?‘?%igzgnsyemployer or insurer knows the nature[gjrfovided by a self-insured employer or by an applicant for

. exemptionunder s102.28 (2) (b)andthe requester is the self-
(6m) Thedepartment may direct an advance on a payment; >iuredemployer or applicant for exemption or an attorney or

unaccrueccompensation for permanent disability or death ben thorizedaqgent of the self-insured emplover or applicant for
fits if the department determines that the advance paymentis in ﬁgmption. gn attorney or authorized ag%nty of the spepl)f—insured

bestinterest ofthe injured employee or the employeeepen em ; ; i Ay
S - ployeror of the applicant for exemption shall providerétten
dents. In directing the advance, the department shall gee iz ationfor inspection and copying from tiself-insured

employeror the employés insurer an interest credit against it ; i
liability. The credit shall be computed at 5 percent. An injur mployeror applicant for exemptioii requested by the depart

employeeor dependent may receive no more than 3 advanee pay 4. A court of competent jurisdiction in this state orders the

mentsper calendar year -
P y d?partmen'or the commission to release the record.

(7) No lump sum settlement shall be allowed in any case 0 . . L
permanenttotal disability upon an estimated life expectancy, 5. The requester is the department of children and faroilies

exceptupon consent of all parties, after hearing and finding by tR&ECUNtY child support agency undeiSS.53 (5) the request is

; e ; adeunder s49.22 (2m) and the request is limited to the name
departmenthat the interests of the injured employee will beco'g]ndaddress of the employee who is fubject of the record, the

servedthereby d add fh | | d i ial
History: 1977 c. 1951979 ¢. 2781983 a98 368 538 1991 a. 2211993 a. 492 N@Me and address of the emplogesnployerand any financial

2001a. 37 2003 a. 1442005 a. 1722007 a. 185 informationabout that employee contained in the record.

couross-eference: See also SDWD 80.32 80.33 80.39 and80.50 Wis. adm. 6. Thedepartment of revenue requests the record for the pur

Theinterest credit under sub. (6) [now sub. (6m)] was properly calculated on a p&@S€ Of locating a person, or the assets of a pasgunhas failed
annumbasis rather than a one-tirsienple interest basis. HammlIRC,223 Ws. o file tax returns, who has underreported taxable income or who
20183 588 N.W2d 358(Ct. App. 1998)98-0051 is a delinquent taxpayer; identifying fraudulent tax returns; or pro
viding information for tax—related prosecutions.

(c) A record maintained bthe department or the commission
that contains employer ansurer information obtained from the
Wisconsincompensation rating bureau underl82.31 (8)or
626.32(1) (a)is confidentialand not open to public inspection or
copyingunder s19.35 (1)unless the \lgconsin compensation
rating bureau authorizes public inspection or copying of that

102.33 Department forms and records; public access.

(1) Thedepartment shall print and furnish free to anyployer

or employee any blank forms that the department consigeess

sary to facilitate eficient administrationof this chapter The

departmenshall keep any record books or recdid# the depait

mentconsiders necessary for the proper afidieft administra

tion of this chapter information
(2) (a) Except aprovided in pars(b) and(c), the records of L. .

the department, and the records of the commissiated to the ~ (d) 1. Inthis paragraph: o

administration of this chapter are subject to inspection and copy & “Government unit” has the meaning given ia@8.02 (17)

ing under s19.35 (1) and also includes a corresponding unit in the government of
(b) Except as provided in this paragraph and(pira record anotherstate or a unit of the federal government.

maintainedby the department or by tlbemmission that reveals ~ b. “Institution of higher education” has the meaning giiren

the identity of an employee who claims workecompensation s-108.02 (18)

benefits the nature of the employseilaimed injurythe employ c. “Nonprofit research ganization” means an ganization

ee'spast or present medical conditiche extent of the empley thatis exempt from federal income tax under secsioh(a) of the
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Internal Revenue Code and whose mission is to engage aiplicationfor rehire refused due to the injur¥niversal Foods CorporationiMRC,
research 161Wis. 2d 1467 N.w2d 793(Ct. App. 1991).

o . Sub.(3) does not baan employee from seeking arbitration under a collective bar
2. The department dhe commission may release informagainingagreemento determine whether termination following an injury violated the

i i ] ; i agreement.Sub. (3) relates to harm other than worker injusied is not subject to
tion that is confidential under pgp) to a government unit, an the exclusive remedy provision of s. 102.03 (2); the “exclusive liability” language in

Institution of higher education, or a nonprofit re_searogiaﬁmza- sub.(3) does not bar lawsuitsit imposes a penalty on the employer for refusal to hire.
tion for purposes of research and may release information thagégntyof LaCrosse WWERC,182 Ws. 2d 15513 N.W2d 708(1994).
confidentialunder par(c) to those persons for that purpose if the A LIRC interpretation of sub. (3), that a violatizquires an employee who is.

- . \ - h lnableto return to a prior employment to express an interest in reemploynment in
Wisconsincompensation rating bureauthorizes that release. Auifierentcapacity was reasonable. Hill LIRC, 184 Ws. 2d 1.0, 516 N.W2d 441
governmentunit, institution of higher education, or nonprofit (Ct. App. 1994).
research)rganizationmay not permit inspection or disclosure of !f an employer shows that it refused to rehire an injured employee because the

f . . . e . mployee’osition was eliminated to reduce costs and increéisenty, reason
anymformanon released to it under this SUbd|V'S|0n.th°Tlt IS eor"ﬁblecause has been shown under sub. (3). Ray Hutson Chevrolet LifRCy186
dentialunder par(b) unless the department or commission auth@Vis. 2d 118, 519 N.w2d 649(Ct. App. 1994).
rizesthat inspection or disclosure and may not peinsipection An attendance policthat includes absences due to work-related injuries as part
or disclosure of any information released to it under this subdi JP;&?{TH@;’al%sf?,\‘fg_szﬂlg"fggfffﬁﬁ,%”;Ef(t'c"{'X'F?F',‘f“tfggs;ﬁ.t" (3). Great Northern
sion thatis confidential under pafc) unless the department or Sub.(3) does not contemplate requiring employers to either deviate from a facially
commission.and the \Wisconsin compensation ratirigureau reasonabl@nd uniformly applied poligyor explain why it would be burdensome to

X ', . . ... . doso, when areturning employee requests the deviation to accommodate a non—-work
E}Uthorlzethe Inspection or d|5C|Osure_- A government unit, institndnon-injury-related personal need. Sub. (3) does not cdatiommodation”
tion of higher education, or nonprofit researcigamization that r?qutij(emer}t?ynd tf,oes r]crteqéliretan emQIOyer to Ichamg_e its Iegitimate anddog?—

; ; ial i ; ; i standingsafety policies in order to assist an employee in meeting personal-obliga
obtainsany confidential Informatlon undehis subdivision for tions. DeBoer Tansportation, Inc..\8wenson2011 WI 64, 335 Ws. 2d 599 804_
purpose®f research shall provide the results of that research fieey.2d 658,09-0564
of chage to the persothat released or authorized the release ofNeithersub. (2) nor case law authorizes employees who are terminated for filing
thatinformation. worker’s compensation claim® bring wrongful dischge claims against their

. ick F Supp. 2 .
History: 1975 c. 147,54 1989 a. 641991 a, 851995 a117: 1097 a, 101237 CMPIOYers:Brown v Pick n Save Food Store38 F Supp. 2d 133(2001)

2001a. 37 107, 2005 a. 1722009 a. 180 ,
102.37 Employers’ records. Every employer of 3 or more

102.35 Penalties. (1) Every employer and every insuranc{ersonsand edve?y (Ialmplc_)()j/er who is _subgject ?10 thig_ chél_lpter ?hall
companythat fails to keep the records to make the reports <€€P a record of all accidents causing death or disability of any

requiredby this chapter or that knowingfglsifies such records employeewhile performing servicegrowing out of and inciden

or makes false reportall pay a work injury supplemental benetal to the employment. This record shall gthe name, address,

fit surchage to the statef not less than $10 nor more than $10§9¢:2nd \é\r/]agesf‘éhe de;q:eased or 'njcli”ed emp#o%/]ee., the time and
for each ofense. The department mayaive or reduce a sur causgsfo € accl ﬁ”t'dt e nature and extent o E e injmy anyl
chargeimposed under this subsection if the employer or insurar@€rinformation the department may requirerble or genera
companythat violated this subsection requests a waiveedue order. Reports based upon this record shall be furnished to the
tion of the surchaye within 45 days after the date on which noticEPartmenatsuch times and in such manner as the department
of the surchage is mailed to the employer or insurance compa ayrequire by rule or general ordé a format approved by the
and shows that the violation was due to mistaikan absence of partment.

. . . . A h History: 1975 c. 14%.54; 1985 a. 832001 a. 37
information. A surchage imposed under this subsection is due y

mailed to the employer or insurance companinterest shall ancecompany that transacts the business of compensasion

accrueon amounts that are not paid whitre at the rate of 1 per gnce and every employer who is subject to this chaptemwhose

centper month. All surchges and interest payments receivegiapility is not insured, shall keep a record of all payments made

under this subsection shall be depOSlted in the fund eStabllShﬂaerthis Chapter and of thene and manner of making the pay

unders.102.65 mentsand shall furnish reports basegon these records and any
(2) Any employer or duly authorized agent thereof, whoptherinformation to the department as the department may require

without reasonable cause, refuses to rehire an employee injureblyimule or general ordein a format approved by the department.

the course of employment, or who, becao$a claim or attempt ~ History: 1975 c. 14%.54; 1975 c. 1991979 c. 891985 a. 832001 a. 37

to claim compensation benefits from such emplpgéscrimi o

natesor threatens to discriminate against an employee as to ##2-39 Rules and general orders; application of stat -

employee’ssmployment, shall forfeib the state not less than $5gHtes. The provisions of Q.OB.OOSre.Iatlng to the adoption, publi

nor more than $500 for eacHerfse. No action under this subsecCation,modification, and court review of rules general orders

tion may be commenced except upon request of the departmé’ﬁ he department shall apply to all rules promulgated or general

(3) Any employer who without reasonable cause refuses ?E]_“gtf; gdlc;g;idzléggoelr; ha|75 chapter
rehireanemployee who is injured in the course of employment, Y ' '
where suitable employment is availabethin the employee’ 102 40 Reports not evidence in actions.  Reports fur
physicaland mental limitations, upon order of the department apgshedto the department pursuant to $62.37and102.38shall

in addition to other benefits, has exclusiiaility to pay to the notbe admissible as evidence in any action or proceedising
employeethe wages lost during the period of such refusal, ngit of the death or accident reported.
exceedingone years wages. In determining the availability of
suitableemployment the continuance in business of the employgy2 42 Incidental compensation. (1) TREATMENT OF
shall be considered and any written rules promulgated by tB@pLovee. The employer shall supply suotedical, sugical, chi
employerwith respect to seniority or the provisiafsany collee  ropractic, psychological, podiatric, dental, and hospital treatment,
tive bagaining agreement with respect to seniority shall govermedicines, medical and swical supplies, crutches, artificial
:istoryil 1975 c. 1471977 c. b29§9§ 20?13 a 14;4§OOS a. 1722?31 a 1|83 § membersappliances, and training in the use of artificial members
Dia eyt el s ()Y (LG il o et o 7ot & st dind appliances, orat the option of the employee, Christian-Sci
An employer has the burden to prove that rehiring was in good faidist Allis encetreat_ment in lieu of medical treatment_' medlcmes, and'me_‘d|
School Dist. vDILHR, 116 Ws. 2d 410342 N.W2d 415(1984). cal supplies, as may be reasonably required to cure and relieve
A one-day absence from work due to an injury triggered the rehire provision unfrgm the efects of the injuryand to attain &€ient use ofartificial
%37()3) Link Industries, Inc..\LIRC, 141 Ws. 2d 551415 N.w2d 574(Ct. App.  membersand appliances, and in case of the empleyeeglect or
For liability under sub. (3), the employee must show that he origheas an refusalseasonably to ‘3?0 SO, Or In egeEncy until it is practicable
employee;2) sustained a compensable injury;. 3) applied for rehire; 4) had ther the employee to give notice ofjury, the employer shall be
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liable for the reasonable expense incurred by or on behalf of the department to be necessafihe right to compensation aceru
employeein providing such treatment, medicines, supplies, anag during aperiod of refusal or neglect to submit to or follow-hos
training. When the employer has knowledge of the injury and tipétal or medical treatment when found by the departmehieto
necessityfor treatment, the employerfailure to tender the neees necessaryn the case of tuberculosis shall be barred, irrespective
sarytreatment, medicines, supplies, and training constitutes swthwhether disability was aggravated, caused or continued
neglector refusal. The employer shall also be liablerémson thereby.

ableexpense incurred by the employeerfecessary treatmentto  (8) AwaRrD TO STATE EMPLOYEE. Whenever an award is made
cureand relieve the employee from théeetsof occupational dis by the department in behalf of a state employee, the department
easeprior to the time that the employee knew or should hawg workforce development shall file duplicate copies of the award
knownthe nature of his or her disabiliyd its relation to empley with the department of administration. Upon receipt of the copies
ment,and as to such treatment sut®.and(3) shall not apply of the award, the department of administration shall promptly
The obligation to furnish such treatment and appliances shall cegsuea voucher in payment of the award from the proper appropri
tinueas required to prevent fqrther depetloratlon |ndbed|t|on ationunder s20.865 (1) (fm)(kr) or (ur), and shall transmit one

of the employee or to maintain the existing statusuch condi  copy of the voucher and the awaiaithe oficer, department or
tion whether or not healing is completed. agencyby whom the décted employee is employed.

(1m) LIABILITY FORUNNECESSARYTREATMENT. If an employee (9) REHABILITATION; PHYSICAL AND VOCATIONAL. (&) One of
who has sustained a compensabljary undertakes in good faith the primary purposes of this chapter is restoration of an injured
invasivetreatment that is generally medically acceptable, but thahployeeto gainful employment. @ this end, the department
is unnecessayyhe employer shafiay disability indemnity for all shallemploy aspecialist in physical, medical and vocational reha
disability incurredas a result of that treatment. An employer is n@jilitation.

liable for disability indemnity forany disability incurred as a ) gych specialist shall study the problems of rehabilitation,
resultof any unnecessary treatment undertakegowd faith that ¢, 'hhysical and vocational and shall refeitablecases to the

is nlqninvaﬁi}/.e d9r nort] medicall;q accehptable. .Thids subsectiQiyarimentor vocational evaluation and training. The specialist
appliesto all findings that an employee has sustained a COMpensgy || investigate and maintain a directory of such rehabilitation

ble injury, whether the finding results from a hearing, deéault (5 jjities, private and public, as are capabfaendering compe
of a party or a compromise or stipulation confirmed by the depatkn; renabilitation service to seriously injured employees.

ment. -~ : L

(c) The specialist shall review and evaluate reported injuries
(2) CHOICE OF PRACTITIONER. (a) When the employer hasg,qtential cases in which seriously injuretiployees may be
notice of an injury and its relationship the employment, the

| hall ofer to the iniured | hi her choi in need of physical and medical rehabilitation and may confer
emp oze@ all o er:. o the |tnjure ﬁmlp o_yttaedls tc')rt erﬁ OIC€ Qlith the injured employee, employémsurance carrier or attend
any p yS'C'ém' c aroprac_ orpsychologist, denust, pd.ys'f:'aning practitioner regarding treatment and rehabilitation.
assistant, advanced practice nurse prescribeor podiatrist Yoy 1971 ¢, 611073 c. 150282 1975 ¢. 1471977 c. 19552410 28, 45
licensedto practice and practicing in thégate for treatment of the 1977c. 2731979 c. 2781981 c. 201987 a. 1791989 a. 641995 a. 2%s.3743m
injury. By mutual agreement, the emp|0yee may havehbee 37449130 (4) 1997 a. 338; 1999 a. 92001 a. 372003 a. 1442005 a. 1722007
of any quallfled practitioner not licensed in this state. . In o&se The requirement that medical treatment be supplied during the healing period,
emergencythe employer may arrange for treatment without teRefinedas prior to the time theondition becomes stationaig not determined by

deringa choice. After the emgency has passed teenployee referenceo the percentagef disability but by a determination that the injury has sta

: ; ; ; . _ ilized. Custodiakare, as distinguished from nursing services, is not compensable.
shallbe given his or heshoice of attending practitioner at the-earyeynicoftv. DILHR, 54 Wis. 2d 7 194 N.W2d 670(1972).
liest opportunity The employee has the right to a 2nd choice 0fin appropriatecases, the department may postpone a determination of permanent

attendingpractitioner on notice to the employ@rits insurance disability for a reasonable period until after a claimant completes a competent and

i i _ asonableourse ophysical therapy or vocational rehabilitation as an essential part
carrier. Any further choice shall be by mutual agreement. Pa%ﬁ the treatment required for full recovery and minimization of damagesnsT

nersand clinics are considered to be @nactitioner Treatment americainsurance Co..\DILHR, 54 Ws. 2d 272195 N.W2d 656(1972).
by a practitioner on referral from another practitionecassid An employee who wishes to consult a second dactdhe panel after the first says
eredto be treatment by one practitioner no further treatment is needed may do so without notice or consent. If the second doc
7 tor prescribes an operation that increases the amount of disah#itgmployer is
(b) Theemployer is liable for the expense of reasonable traviable. Spencer WDILHR, 55 Ws. 2d 525200 N.W2d 61 (1972).

to obtain treatment at the same rate as is provided for siaeref  Sub.(7) [now sub. (6)] relieves an employer of liability when the employee refuses

; ; treatmenprovided by the employeas required under sub. (1). An employee is not
andemployees under £0.916 (8) The employer is not liable for requiredto seek treatment from someone other th@employer Klein Industrial

the expense of unreasonable travel to obtain treatment. Salvage vDILHR, 80 Wis. 2d 457259 N.W2d 124(1972).

(3) PRACTITIONER CHOICEUNRESTRICTED. If the employer fails U“dgfssb%ﬂt)Z-fZ (9|) (a), 102.43 (3)’ af!dtloz-ﬁl, the ?eganm$£?a¥ eétde.nd tem
. H B H porary aisanility, travel expense, and maintenance Costs beyo S IT addl
to tender treatment as provided in s(ih).or choice of an attending tionaltraining is warranted. Beloit CorporatiorState,152 Ws. 2d579 449 N.W2d

practitioneras provided in sul§2), the employes'right to choose 299(Ct. App. 1989).
the attending practitioner is naestricted and the employer is_ Sub.(1) requires an employer to pay medical expensesaftara final order has

B beenissued. Linsey.\LIRC, 171 Ws. 2d 499493 N.W2d 14(1992).
liable for the reasonable and necessary expense thereof. Sub.(2) (a) does not require @mployer to consent to out—of-state health care

(4) CHrisTIAN SCIENCE. The liability of an employer for the expenseshat result from a referral by an in-state practitioner selected in accordance
cost of Christian Science treatment provided to an injureﬂ'th the statute. UFE Inc. LIRC, 201 Ws. 2d 274548 N.W2d 57(1996),94-2794

i limi The continuing obligation to compensate an employee for work related medical
employeels limited to the usual and customary (gmfor that expensesinder s. 102.42 does not allagency review of compromise agreements

treatment. afterthe one-year statute of limitations in s. 102.16 (1) has run if the employee incurs
iahili i medicalexpenses after that tim&chenkoski MLIRC, 203 Wis. 2d 109552 N.W2d
(5) ARTIFICIAL MEMBERS. Liability for repair and replacement ;> (Ct. App. 1996)96-0051
of prosthetic devices is limited to thefegfts of normal wear and ™ undersub. (2), an employee can seek reimbursement for expenses related to 2
tear. Artificial members furnished at the end of the healing perimjacltition;rsregardleHss ogsvayhetth&r rttheaf_ Isrg 2”218 \;\ilrstzfi g]rlagggo“evrvsz (\jfvgggﬁ the
; ; employeehas seen. Hermaarpet Marts ) . s. , .
for cosmetic purposes only need not be duplicated. (Ct. App. 1998)97-1119

(6) TREATMENT REJECTEDBY EMPLOYEE. Unless the employee Ogeocti(or)lloz.odl (2)h(g) sedts tr|19 date iofury of ag t(:cfcupationalp(djiseasefarr:d s.
isti i in i i 102.01(1) provides that medical expenses incurred before an emioges of the
Sha”.have elected ChI’I_StIan Scierteeatment in lieu Of. medical, work-relatednjury are compensable. Read togetheedical expenses in occupa
surgical,dentalor hospital treatment, no compensation shall @nal disease cases are not compensable until the date of ljtignce the date is

payablefor the deatlor disability of an employee, if the death besstablished all expenses associated withlisase, even if incurred before the date
jury, are compensable. Unitedidkonsininsurance Co..\LIRC, 229 Ws. 2d

causedpr insofar as the disability may be aggravated, caqsedgﬁ;g‘ 600 N.W2d 186(Ct. App. 1999)97-3776
continuedby an unreasonable refusal or neglect to submit to OBpencercreates an exception to the general rule that compensapemiited
follow any competent and reasonable medicagisal ordental only if medical expenses are reasonably required and necessalgng as a claim

; [ ntengages in unnecessary and unreasonable treatment in good faith, the employer
treatmentr, in the casef tuberculosns, by refusal or negleCt tqas responsible for payment. Honthaners Restaurimatsy LIRC, 2000 WI App 273

submitto or follow hospital or medical treatmemhen found by 240wis. 2d 234621 N.W2d 660 99-3002
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_ ContinuingPayments for Medical Expensesiforker's Compensation Proceed the Drug Topics Red Book, published by Medical Economics

ings. Carnell & Wbog. Ws. Law Nov 1993. Company/nc. or its successor

102.425 Prescription and nonprescription drug treat - 2. A dispensing fee of $3 per prescription oratrich shall

ment. (1) DerNnTIoNs. In this section: be paéllamefftﬁr f|i” ptr.escfrlptlon hdrl;]gt?‘ dlspensgﬁgierdsub(?)d

“ryi ” : : : regardles®f the location from which the prescription drug is dis

(@) “Dlspfnse has the meaning given 1#50.01 (7) pensedput which shall be payable only to a pharmacist who dis
(b) “Drug” has the meaning given in450.01 (1.0.) . _ penseghe prescription drug.

45(()‘:%3 Erug product equivalent” has the meaning giversin = 3 Any state or federal taxes that may be applicable to the pre

. ( ): o ) ) ) scriptiondrug dispensed.
(d) “Nonprescription drug product” has the meaning given in (b) In addition to the liability undepar (a), an employer or

s.450.01 (13m) insureris also liable for reimbursement to an injured employee for

(e) “Pharmacist” has the meaning given id30.01 (15) all out-of-pocketexpenses incurred by the injured employee in
(f) “Practitioner” has the meaning given ir4$0.01 (17) obtainingthe prescription drug dispensed.

(g) “Prescription” has the meaning given ir50.01 (19) (c) A billing statement submitted to an employer or insurer for
(h) “Prescription drug” has the meaning giviens. 450.01 a prescription drug dispensed under s(#). shall include the
(20). national drugcode number of the prescription as listed in the

(i) “Prescription order” has the meaning given in50.01 nationaldrug codedirectory maintained by the federal food and
(21). drugadministratiorand shall state separately the price of the pre

(2) SuBSTITUTION OF DRUG PRODUCTEQUIVALENTS. (a) Except scriptiondrug and the dispensing fee. . .
asprovided in pars(b) and(c), when a drug is prescribed to treat (4) LIABILITY OFEMPLOYEE. (a) Except as provided in pé),
an injury for which an employer or insurer is liable under thig Pharmacist or practitioner who dispenses a prescripliog
chapterthe pharmacist or practitioner dispensing the drug shiftdersub.(2) to an injured employee may not collect, or bring an

substitutea drug product equivalent in place of the prescribedftionto collect, from the injured employee any deathat is in
drugif all of the following apply: excesf the liability ofthe injured employee under syB) (c)

1. In the professiongudgment of the dispensing pharmacist- ©" the liability of the employer or insurer under s{).(a)

or practitioner the drug producequivalent is therapeutically ~ (b) If an employer or insurer denies or dispuigsility for the
equivalentto the prescribed drug. costof a drug prescribetb an injured employee under s(),

2. The chage for the drug product equivalent is less than ﬂfgetphagmacist or ;t)_racttition?lr V\{m?sper;ﬁeq the (ér“g rr:ay CO{h
chargefor the prescribed drug, &ct, or bring an action to collect, from the injured employee the

(b) A pharmacist or practitioner may not substitute a dr costof the prescription drug dispensed, subject to the limitations
productequivalent under paga) in place of a prescribed drifg Whecifiedin sub.(3) (a) If an employer or insurer concedes liabil

: : ity for the cost of a drug prescribed to an injured employeker
any of the following apply: sub.(2), but disputes the reasonableness of the amourgazhtor

1. The prescribed drug is a single-source patented drug {8é prescription drug, the employer or insurer shall provide notice
which there is no drug product equivalent. undersub.(4m) (b)to the pharmacist or practitioner that the rea
2. The prescriber determines that the prescribed dmgd sonablenessf the amount chged is in dispute and the phar
cally necessary and indicates that no substitution may be madevacistor practitioner who dispensed the drug may not collect, or
that prescribed drug by writing on the face of the prescriptidsring an action to collecfrom the injured employee the cost of
orderor, in the case of a prescription order that is transmitted eleéle prescription drug dispensed after receiving that notice.
tronically, by designating in electronformat the phrase “"No sub  (4m) ResOLUTION OF PRESCRIPTIONDRUG CHARGE DISPUTES.
stitutions” or “Dispense as written” or words of similar meaninga) The departmerttas jurisdiction under this subsection and s.
or the initials “N.S.” or “D.A.W 102.16(1m)(c) and s102.17to resolve a dispute between a phar
(c) Unless pa(b) applies, if an injured employee requests thahacistor practitioner and an employer or insurer over the reason
aspecific brand name drug be used to treat the emp®iygery,  ablenes®f the amount chged for a prescription drug dispensed
the pharmacist or practitioner dispensing the prescription shalidersub.(2) for outpatient use by an injured employee who
dispensehe specific brand name drug as requested. If a speciflaimsbenefits under this chapter
brandname drug is dispensed under this paragraph, the employeys) An employer or insurer that disputes the reasonableness of
or insurer and the employee shall share the cost giré®eription  the amount chaged for a prescription drug dispensed under sub.
asfollows: (2) for outpatient usey an injured employee or the department
1. The employer or insurehall be liable in an amount equalundersub.(4) (b)or 5.102.16 (1m) (cpr102.18 (1) (bg) 3shall
to the average wholesale price, as determined undef3uh) 1, provide, within 30 daysafter receiving a completed bill for the
of the lowest—priced drug product equivalent that the pharmagigescriptiondrug, reasonable written notice to the pharmacist or
or practitioner has in stock on the day on which the brand namectitionerthat the chaye is beinglisputed. After receiving rea
drugis dispensed, plus the dispensing fee under(8)fe) 2.and  sonablewritten notice undethis paragraph or under su#) (b)
anyapplicable taxes under syB) (a) 3.that would be payable for or s.102.16 (1m) (cpr102.18 (1) (bg) 1thata prescription drug
thatdrug product equivalent. chargeis being disputed, a pharmacist or practitianay not col
2. The employee shall be liable in an amount etutde dif  lectthe disputed chge from, or bring an action for collection of
ferencebetween the amount for whithe employer or insurer is the disputed chae against, the employee who received the pre
liable under subdl. and an amount equal to the average wholesaeription drug.
price,as determined under syB) (a) 1, of the brand name drug  (c) A pharmacist or practition¢hat receives notice under par
on the day on which the brand name drug is dispensed, plus @gthat the reasonableness of #meount chaged for a prescrip
applicabletaxes under sulB) (a) 3.that are payabifer that brand tion drug dispensed under si(B) for outpatient use by an injured
namedrug. employeeis in dispute shall file the dispute with the department
(3) LIABILITY OFEMPLOYERORINSURER. (&) The liability of an within 6 months after receiving that notice.
employeror insurer for the cost of a prescription drug dispensed (d) The department shall deny payment of a prescription drug
undersub.(2) for outpatient use by an injured employee is limiteghargethat the department determines under this subsection to be
to the sum of all of the following: unreasonable A pharmacist or practitioner and an employer or
1. The average wholesale price of the prescription drug asimgurerthat are parties to a dispute under thibsection over the
the date on which thgrescription drug is dispensed, as quoted ireasonablenessf a prescription drug chge are bound by the
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department'sietermination under this subsection on the reasamry disability under sul§2). An employee who is receiving cem
ablenesof thedisputed chaye, unless that determination is sepensationfor temporary disability on account of receiving
asideon judicial review as provided in p&e). instructionunder s.102.61 (1)or (1m) shall report any wages

(e) Within 30 days after a determination under this subsectigtgrnedduring the period in which the employee is receiving that
the department may set aside, reversanodify the determina instructionto the insurance carrier self-insured employer pay
tion for any reason that the department considesficient. ing that compensation. This paragrajges not apply after April
Within 60 days after a determination under this subsedtien, 30,2014.
departmentnay set aside, reverse, or modify the determination on (6) (a) Except as provideth par (b), no sick leave benefits
groundsof mistake. A pharmacist, practitioneemployer or providedin connection with other employment or wages received
insurerthat isaggrieved by a determination of the departmeffitom other employment held by the employee when the injury
underthis subsection may seek judicial review of that determinaccurredmay be considered tomputing actual wage loss from
tion in the same manner that compensatitaims are reviewed the employer in whose employ the employee sustained injury
unders.102.23 (b) In the case of an employee whose average weekhings

(5) NONPRESCRIPTIONDRUG PRODUCTS. The liability of an arecalculated under 402.11 (1) (a) wages received from other
employeror insurer for the cost of a nonprescription drug produetmploymentheld by the employee when timgury occurred shall
usedto treat an injured employee is limitegthe usual and cus be considered in computing actusage loss from the employer
tomarychage to the general public for the nonprescription drug whose employhe employee sustained the injury as provided
product. in this paragraph. If an employseiverageveekly earnings are

History: 2005 a. 1722007 a. 1852009 a. 206 calculatedunder s.102.11 (1) (a) wages received from other
. . employmenteld by the employee when timgury occurred shall
102.43 Weekly compensation schedule.  If the injury e offset against those average weekly earnings andgeinst
causedlisability, anindemnity shall be due as wages commencinge employees actual earnings ithe employment in which the
e i S e o s et STPOyeataS Srgaged a he e of e

! (c) Wages received from the employer in whose employ the

wherethe employee works on Sundagter the employee IeaVesemployeesustained injury or from other employmentitained

work as the result of the injurgnd shall be payable weekly there e : . - '
after, during sucldisability. If the disability exists after 7 calendar2er the injury occurred shall be considered in computing benefits

daysfrom the date the employee leaves work as a result of ti% t7emporﬁry d|sab:I|ty h d period of temoatisr
iy and a0 st ety shll iz becue and ey, () 0 120 STROI=2 1o v pe o by
gxc%pc;irngv'veheli thecgrﬁgloa;eeav{?)'rkesxg# S%in(?asailénw?éii; n@?ceptas provided in patb), the employee returned to work for
indemnityshall be as follows: atleast10 days preceding the renewed period of disabiy

(1) If the injury causes total disabilityo—thirds of the aver ment of compensation for the neperiod of disability shall be

ageweekly earnings during such disability ma((:)()ea:\r:) reoxdegSeig Ezt(e(;i)ét return to work at least 10 days-pre
2) If the injury causes partial disabilityuring the partial dis : . o ; .
abi(litzl, such prJop%rtion of tﬁe weekly in(ljemnig/ ratepfor total di cedinga renewed period of temporary disability to obtain benefits

ability as the actual wage loss of the injured employee bears to ersub. (5) (b) for rehabilitativetraining commenced more

o . L t 2 years after the date of injunBenefits for rehabilitative
injured employea average weekly wagethe time of the injury trainingshall be made as prOVid(J%d)i?l @),

(3) If the disability caused by the injury is at times total and at . .
- " : ’ : 15 (€) 1. If the employee was entitled to maximum weekly bene
timespartial, the weekly indemnity during each total or partial d'?its(a)t the time ofnjﬂryypayment for the renewed tempora¥y— dis
ability shall be inaccordance with subl) and(2), respectively ability or the rehabilitétive training shall be at the maxinmate

(4) If the disability period involves a fractional week, indem;

nity shall be paid for each day of such week, except Sundays Omyeffect at the commencement of the new period.
atthe rate of one-sixth of the weekly inden%nity 2. If the employee was entitled to less than the maximum rate,

o : : . theemployee shall receive the same proportibthe maximum
(5) (8) Temporary disability during which compensation yhich isin efect at the time of the commencement of the renewed
shallbe payable for loss of earnings, shall include such period

- ) 2l . -getiodor the rehabilitative training as the emplogesctual rate
may be reasonably required for training in the use of artificigl ihe time of injury bore to the maximum rate ifeef at that time.
membersand appliances.

. . - 3. For an employee who is receiving rehabilitative training,
(b) Except as provided 1.102.61 (1g)temporary disability 4 sliday breaksemester break or otheimilar scheduled inter
shallalso include such period as the employee may be receiv

Hi¥tionin a course of instruction does not commence a new period
instructionunder s102.61 (1)or (1m). Temporary disability on B P

L S A of rehabilitative training under this paragraph.

account of receiving instruction underl92.61 (1)or (1m), and . ; ; .
not otherwise resulting from the injyrghall not ben excess of 8 _E)hurlng ﬁ cc;_mpli)lsor_y vacation permtt.heduled in accord
80 weeks. Such 80-week limitation does not apply to temporaq'pceW' a colective bagaining agreement. .
disability benefits under this section, the cost of tuition, fees, (8) Regardless of whether taeployees healing period has
books,travel, or maintenance underi€2.61 (1) or the cost of endedno employee at work immediately before the compulsory
private rehabilitation counseling aehabilitative training under Vacationperiod may receive a temporary total disability benefit
5.102.61 (1m)f the department determines that additional traifOf injury sustained while engaged in employment for that
ing is warranted. The necessfty additional training as autho employer. o S
rized by the department for any employee shall be subjemtrio (b)) An employeeeceiving temporary partial disability bene
odic review and reevaluation. fits immediately before the compulsory vacation period for injury

(c) Compensation for temporary disability on account ¢fStainedvhile engaged in employment for that emplogball
receiving instruction under s102.61 (1)or (1m) shall not be Ccontinueto receive those benefits. )
reducedunder sub(2) on account of any wages eartiedthe first ~ (9) Temporarydisability, during which compensation sha¢
24 hours worked by an employee during a week in which tigyable for loss of earnings, shall |n;:|ude the period durlng which
employeseis receiving that instruction. If an employee performg@nemployee could return to a restricted type of work during the
morethan 24 hours of work during a week in which the employédgalingperiod, unless any of the following apply:
is receiving that instruction, all wages earned for hours worked in(a) Suitable employment thatwgthin the physical and mental
excesof 24 during that week shall befedtagainst the empley limitations of the employee is furnished to the employee by the
ee'saverage weekly wage in calculating compensatiotefope  employeror some other employeFor purposes of this paragraph,
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if the employer or some other employer makgea faith ofer  weekly benefits to the same proportion of $582 as the empbyee’
of suitable employment that is within the physical and mental linveekly benefit bears to the maximum irfeft on the date of
itationsof the employee and if the employee refuses without raajury.
sonablecause to accephat ofer, the employee is considered to  (¢) Subject to any certificate filed under92.65 (4) an
havereturned to work as of the date of dfler at the earnings that employeror insurance carrier paying the supplemehtaiefits
the employee would have received but for teiisal. In case of requiredunder this subsection shall be entitled to reimbursement
adisputeas to the extent of an employ@physical or mental limi  for each such case from the fund established b9Z65 com
tationsor as to what employment is suitable within those-limimencingone year aftethe date of the first payment of those bene
tations,the employee may file an application undetG2.17and  fits and annually thereafter while those payments continge. T
ss.102.17to0 102.26shall apply receive reimbursement under this paragraph, an employer or
(b) The employes’employment with the employer has beeimsurancecarrier must file a claim for that reimbursement with the
suspended or terminated duetie employees alleged commis departmenby no later than 12 months after the end of the iyear
sion of a crime, the circumstances of which are substantiallyhich the supplemental benefits were paid thetlaim must be
relatedto that employment, and the employee has beemetiar approvedoy the department.

with the commission of that crime. If the employee is not found (2 | case of permanent total disability aggregate indemnity
guilty of the crime, compensatidor temporary disability shall be ghajihe weekly indemnity for the period that the employee may
payablein full. live. Total impairment for industrial use of both eyesthe loss

(c) The employes’employment with the employer has beeof both arms at or near the should@rof both legs at or near the
suspendear terminateddue to the employeVviolation of the hip, or of one arm at the shoulder and one leg at the hip, constitutes
employer’s policy concerningemployee drug use during thepermanentotal disability This enumeration is not exclusive, but
periodwhen the employee could return to a restricted type of warkother cases the department shall find the facts.

! ) e causingpermanent total disability and shall be payable at the rate
(d) The employee has been convicté@ crime, is incarcer of two—thirds of the average weekly earnings of the employee, the
ated,and is not available to return to a restricted type of work dWarningsto be computed as provided in1€2.11 The weekly
ing the healing period. indemnity shall bein addition to compensation for the healing
History: 1971 c. 1481973 c. 1501975 c. 1471977 ¢. 1951979 c. 2781983 periodand shall be for the period that the employes live, not

a.98 1985 a. 831987 a. 1791993 a. 370492 1995 a. 225413 2001 a. 372005
a.172 2009 a. 2062011 a. 183 to exceed 1,000 weeks.

Committee Note, 1971:Employees who have two jolso have been injured at (4) Where the permanedisability is covered by s402.52

oneof them have in some cases been made totally disabled for work at either job. j : . ;
leavebenefits from the other employer has suspended eligibility for comper\@xatior‘ielz53 and102.55 such sections shall govern, prowded, fhat

hasreduced compensation even though the employéeredfa wage loss. This ~NO case shall thpercentage of permanent total disability be taken
consideredo be inequitable. Sick leave benefits from the employer where injugismore than 100 percent.

occurredare to be considered, howevierdetermining eligibility for compensation L. . . .
from such employer[Bill 371-A] (5) In cases where it is determined that periodic benefits

Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend tgrantedby the federal social security are paid to the employee
porarydisability, travel expense, and maintenance costs beyowde4@s if addi because of disabilityhe benefits payable under this chapter shall

tionaltraining iswarranted. Beloit Corp. Btate 152 Ws. 2d 579449 N.w2d 299
(Ct. App. 1989). bereduced as follows:

Thephrase “ifthe injury causes disability” is interpreted in light of the “as is” rule (a) For each dollar that the total monthly benefits payable
thatan employee’ susceptibility to injurylue to a pre—existing condition does not

relievethe employer from liability ITW Deltar v LIRC, 226 Ws. 2d11,593 Nwad  under this Chapterexcluding attorney f_ees and. costs, p|U$ th?
90%2(3- App. 1?99)9?_—29t12d lavs in treatment of related ini dmonthlybeneflts payable under the social security act for disabil
e“as is” rule applies to delays in treatment of a work-related injury cause 0 ;
apre—existing condition. It was reasonable to find that a woman was entitled to biﬁz exc‘?ed 80% of the emp"?yee’a"‘?r?‘ge purrent eam"?gs as
fits for the period she was unable to umgtesugeryto repair a work-related injury determinedby the social security administration, the benefits-pay
dueto the threat that anesthesia would cause harm to her pre—existing pregnaapje under this Chapter shall be reduced by the same amount so
ITW Deltar v LIRC, 226 Ws. 2d 1, 593 N.W2d 908(Ct. App. 1999)98-2912  tatthe total benefits payable shall not exceed 80% of the employ
. L . ee’'saverage current earnings. Howewver total benefit payable
%eoc%tgélthel\?gﬁ((l)r\?vlijnm l:m;ﬁf'&:‘s Section02.43shall be sub underthis chapter and under the federal social security act may be
] .g " ) o . reducedto an amountess than the benefit payable under this
(1) (ag) Notwithstanding angther provision of this chapter chapter.
everyemployee who iseceiving compensation under this chapter (b) No reduction under this section shall be made because of

for permanent total disability or continuous temporary tdisi ; : : - .
ability more than 24 months after the date of injury resulting fro?gllir\]/(i:r:gaasélajl?st?nqteendt by the social security administration as a cost

an injury that occurred prior to January 1, 2001, shall receive s .
plemental benefits that shall be payable in the first instance by thd®) Failure of the employee, except for excusable neglect, to
employeror the employes insurance carrieor in the case of '€port social security disability payments within 30 days after
benefitspayable to an employee undel82.66 shall be paid by Written request shall allow the employer or insurance catoier
the department out of the fund created und@0g.65 Those sup reduceweekly compensation peneflts p_ayable under this chapter
plemental benefitshall be paid only for weeks of disability occur PY 75%. Compensation benefits otherwise payable shall be reim
ring after January 1, 2003, and shaihtinue during the period of bursedto the employee after reporting.
suchtotal disability subsequent to that date. (d) The employer or insurance carrier making such reduction
(am) If the employee iseceiving the maximum weekly bene Shallreport to the department the reduction anbqeested by the
fits in effect at the time of thimjury, the supplemental benefit for departmentfurnish to the department satisfactory proof of the
a week of disability occurring after May 1, 2010, shall be apasisfor the reduction.
amountthat, when added to the regular benefit establishetidor  (e) The reductiorprescribed by this section shall be allowed
caseshall equal $582. only as to payments made on or after July 1, 1980, and shall be
(b) If the employee is receiving a weekly benefit that is le§®mputedon the basis of paymentsade for temporary total, tem
thanthe maximum benefithat was in déct on the date of the Porarypartial, permanent total and permanent partial disability
injury, the supplemental benefit farweek of disability occurring  (f) No reduction shall takiato account payments made under
afterMay 1, 2010shall be an amount didient to bring the total the social security act to dependents of an employee.
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(g9) No reduction under this subsection shall be maderon Sub_-t(;) (b)allows thﬁ cgjerraatment to reofpen ar? 3W|arg to account fortgko':z_of earning
; i " f ; ; ; acityfrom an unscheduled injyrgven if a scheduled injury causes ina
porary disability benefits payable during a period in which affRCea o0 TSRS IR 000 Wi 96237 Ws. 26 69613 N W2d 875
injured employeeis receiving vocational rehabilitation service9s-1607
unders.102.61 (1)or (1m). ~Sub.(2) allows the awarding of permanent total disability that results from a com
.. - . bination of scheduled and unscheduled injuries, provided that the applicant estab
(6) (a) Where an injured employee claimiegmpensation |ishesthat a clearascertainable portion of the disability is attributable taitigehed
for disability under sub(2) or (3) has returned to work fdhe uledinjury or injuries. Secura Insurancel\RC, 2000 W1 App 237239 Ws. 2d 315

; . 620N.W.2d 626 00-0303
employerfor whom he or she worked at the time of the injtig . A claimant is not required to present evidence of a job search as part of prima facie

pe_rmanendisability awal’d S_ha" b_e based upon the physicat "_We_lseof odd-lot unemployabilityprovided the claimant shows thagcause of the
tationsresulting from the injury without regard to loss of earningiury and otheBalczewskfactors suctas age, education, capacéyd training, he

; ; ; o r she is unable to secure continuing, gainful employment. If the claimant is within
capacity unless the actual wage loss in comparisoneaithings the odd-lot categoryit falls to the employer to rebut the prima facie case by demon

atthe time of injury equals or exceeds 15%. stratingthat the claimant is employable and that jobs exist for him orBeecher
; i i v. LIRC, 2004 WI| 88 273 Wis. 2d 136682 N.W2d 29 02-1582
(b) I, (_jurlng_ the perlc_)d sdorth in 5.102.17 (4)the. employ Theburden that shifts from the claimant to the employer uBekzewskis a bur
mentrelationship is terminated by the emplogéthe time of the genof persuasion, but only as to the sub—issue of whether a job exists that the claimant

injury, or by the employee because his or her physical or mers@ido. The burden of persuasion on the other aspects of the clainwsg for per

Sitati ; - ; nenttotal disability benefitsemains, as always, with the claimant. Beecher v
limitations prevent his or her continuing |nosuch employment, (ﬂ‘aRC’ 2004 W1 88273 Ws. 2d 136682 N.W2d 29 02-1582
if during such period a wage loss of 15%nwore occurs the — Thesocial security det under sub. (5) may be used to reduce temporary disability
departmenimay reopen any award and make a redeterminatimetf_itSpallidhuT)dﬁr tS 102.43 (5) dugng thg %e,riod tlhoazt glle \ﬁ/ﬂorﬁerl iSPengl_agedc ina
H H H H vocationalrenabilitation program as descrioead in s. .ol. Ichels Pipeline Con
taking into account loss of earning capacity _ struction v LIRC, 2008 W1 App 55309 Wis. 2d 470750 N.W2d 485 07-0607
(c) The determination of wage loss shall not take into accounsub. (fi) (a()i applies to persons “cla_lmlngS c?]mpbensgtlog,” \mge d%%% g?/tv ||nclude
H H i 1 ic personsalreaqy receiving compensatlon. cnreipber Fooas, y
an_y_perlod during which benefigre payable for temporary dis App 40,316 W, 2d 516765 N-W2d 850 081977
ability. UnderBalczewskandBeecherpnce a claimant has established a prima facie odd—

(d) The determination of wage loss shall not take into accolgjtcase, the employer must prove that the clairisgpiobably employable and that
anactual, suitable job is regularly and continuowsfgilable. It is not stitient to

any period during which benefits are paid underid8 show that the claimant is physically capable of performing light work and that light

ini ork is available. NeitheBalczewsknorBeecherequire aremployer to disclose
(e) For the purpose Gﬂetermmmg wage loss, payment oty y descriptive information of a claimant to a prospective emplayesatisfy its

benefitsfor permanent partial disability shall not be ConSiderqaé]buttalburden. The employerduty in ascertaining whether an actual job exists is
paymentof wages. to obtain information from the prospective employer about the job requirements, not
f - - ovideinformation about the claiman€agill Feed Division/Cagill Malt v. LIRC,
() Wage losshall be determined on wages, as defined in %10W| App 115, 329 Wis. 2d 206789 N.W2d 326 09-1877
102.11 Percentage of wage loss shall be calculated on the basisRc improperly expanded the evidentiary burden on employers seeking to rebut
of actual average wages over a period of at least 13 weeks. aclaimants prima facie odd-lot case beyond that establishégécherandBalc-
. R R . zewskby establishing a preference for evidence that the employer referred the claim
(9) For purposes of this subsection, if the employer in go@gkto prospective employers with specific job openiagsially available, although
faith makes an d&ér of employment which is refused lilge anemployer may rely on evidence that it actually referred a claimant to a prospective
; : : employerto support its rebuttal case. GitirFeed Division/Cagill Malt v. LIRC,
employeewithout reasonab_le cause, trb_lmployee is considered ﬁ?l"w' App 115, 329 Wis. 2d 206789 N.W2d 326 091877
to havereturned to work with the earnings the employee wouldpaymenof the supplemental benefit of 102.44 (1) is not precluded to former state

havereceived had it not been for the refusal. employeesy Art. IV, s. 26. The second injury fund is not impressed with a construc
. . . i hich i f f h | | fits. A
(h) In all cases of permanent partial disabifityt covered by téveent.%gtw ich prevents itsse for payment of such supplemental benefits. 62 Atty

$s.102.52t0 102.56 whether or not the employee has returned to

work, the permanent partial disability shall not be less than the§2 .45 Benefits payable to minors; how paid. Com
imposedby the physical limitations. pensatiorand deatfbenefit payable to an employee or dependent

History: 1971 c. 1481973 c. 1501975 c. 14%s.33, 54, 57; 1975 ¢. 1991977 ; i
c. 195 1979'c. 2781981 c. 921983 298 1991 a. 851995 & 17, 2001 a. 372003 V1O Was a minor when themployees or dependerstright began
a. 144 2005 a. 1722007 a. 1852009 a. 177206 2011 a. 183257 to accrue, mayin the discretion of the department, be ordered paid

Cross-reference: See also sOWD 80.32 80.34 and80.5Q Wis. adm. code.  to a bank, trust companyrustee, parent or guardian, for the use
Committee Note, 1971:Employees who are totalljisabled receive compensa of such employee or dependent as may be found best calculated

tion at the wage level and the compensation rateécteds of the date of their injury , )
This is an average of approximately $45.90 per week foethployees who are to conserve the employee'or depender’ interests. Such

injured previous to February 1, 1970. The intent is to providedgment of supple employeeor dependent shall be entitled to receive payments, in
mental benefits; for exam;gleh, an employee% 2\T:vho was injured in$October 1k9f51 aggregate, at a ratet less than that applicable to payments
earningwages in excess of the maximum of $52.86 is receiving $37 a week for tq b ' . . o 4
disability. Thisemployee will receive supplemental benefits of $42 a week to bri f primary compensation for total disability death benefit as
thetotal up to $79, which was the maximum February 1, 1970. An employee inju@dcruingfrom the employes’or dependerst’18th birthday

in October 1951 with a wage of $26.43 has been receiving $18.50 per week for totglistory: 1973 c. 1501993 a. 492

disability. This is 50%of the maximum in ééct in October 1951. Such employee

will receive supplemental benefits of $21 a week to bring the total up to $39.50, which . .

is 50% of the maximum in fct February 1, 1970. Itis not intended that any deatl02.46 Death benefit. Where death proximately resuitsm

benefitpayment be &écted by this section. [Bill 371-A] the injury and the deceased leaves a person wholly dependent

The department must disregard total lo§®arning capacity in the case of arela ; - ;
tive scheduled injury Mednicof v. DILHR, 54 Ws. 2d 7 194 N.W2d 670(1972). uponhim or her for support, the death benefit shall equal 4 times

The“odd-lot” doctrine is a part of Wconsin law It provides that if a claimant _hiS or her average annual earnings_,, but when added to the disabil
makesa prima facie case that he or she was injured in an industrial accident dtyl,indemnitypaid and due at the time of death, shall not exceed

becausef injury, age, education, and capacisyunable to secure continuing gainful —thi Sogati
employmentthe burden oShowing that the claimant is employable shifts to thetWO thirds of weekly wage for the number of week in s.

employer. Balczewski vDILHR, 76 Wis. 2d 487251 N.W2d 794(1977). 102.44 (3)
Sub.(6) (a) includes only wage loss fared at the employment where the injury  History: 1979 c. 2781981 c. 92
occurredand does not include wage loss frarsecond job. Rif. LIRC, 159 Ws. Death benefits under the workeicompensation lawFortune. WBB Apr1987.

2d 239 464 N.W2d 56(Ct. App. 1990).
LIRC exceeded its authority when it ordered temporary total disapdygynents : ;
for an indefinite future period. Such payments are not authorizékfgeriod after _192'47 Death benefit, continued. _If death occurs to an
a medical condition has stabilized and before the employeegaedesugery GTC  injured employee other than as a proximate result ofirthey,
Auto Parts vLIRC, 184 Ws. 2d 450516 N.W2d 313(Ct. App. 1993). before disability indemnity ceases, death benefit and burial

Sub. (4) requires apportionment between scheduled and unschedjueds .
whenboth contribute to permanent total disahilityoss of earning capacity may not expenseallowance shall be as follows:

gggx(lgrd:d foi sgggjgl%% i2r12juries. LanghukIRC, 206 Wis. 2d 494557 N.W2d (1) Wherethe injuryproximately causes permanent totat dis

. App. _ hS . o>

In order for sub. (6) (b) to applihe physical limitations must be from an unsehedablhty’ they shall b.e the same as if the Injury had. caused .death‘
uled injury. Mireles v LIRC, 226 Ws. 2d 53593 N.W2d 859(Ct. App. 1999), exceptthat the burial expense allowance shall be included in the
98;350(;) governs the permanent total disability indemrii@ther cases” of disabil items subject to the limitation stated in ¥)2.46 The amount

ity under sub. (2) may include a combination of scheduled and unscheduled inju@e\é.a”,ableSha” be applled.toward burial eXpen,Se, before any is

Mirelesv. LIRC, 2000 WI 96 237 Ws. 2d 69613 N.W2d 875 98-1607 appliedtowarddeath benefit. If there are no surviving dependents
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theamount payablé dependents shall be paid, as provided in s. (a) “Correctionalofficer” means any person employed by the
102.49(5) (b), to the fund created underl€2.65 stateor any political subdivision as a guard diicgr whose prip

(2) Wherethe injury proximatelycauses permanent partiaI_Clpf%| dutiesare supervision and discipline of inmates at a penal
disability, the unaccrued compensation shall first dgplied institution, prison, jail, house of correction or other place of penal
towardfuneral expenses, not to exceed the amount specified ifetention.
102.50 Any remaining sum shall be paid to dependents, as pro (am) “Diving team member” means a member degally
vided in this section and s§02.46and102.48 and there is no organizeddiving team.
liability for any other payments. All computations under this sub (b) “Fire fighter” means any person employed by the state or
sectionshall take into consideratidhe present value of future any political subdivision as a member oficér of a fire depart

payments.If there are nsurviving dependents the amount paymentor a member of a volunteer departmémt|uding the state
ableto dependents shall be paid, as provided 108.49 (5) (b) fire marshal and deputies.

to the fund created under®02.65 (c) “Law enforcement diter” means any person employed by

History: 1971 c. 1481977 c. 1951983 a. 981987 a. 179 it viai i
Whena deceased worker dies before the level of permauzetial disability is the stateor any political subdivision for the purpose of detecting

establishedthe dependent'death benefit is not wiped out. “Unaccrued compens@nd preventing crimeand enforcing laws or ordinances and who
tion” under sub. (2) is compensation that has not become due, or compensatiopsf@uthorized to make arrests for violations of the laws or ordi

which a claim is not yet enforceablét is not limited to compensation awarded but i
not yet paid. Edward Brothers, Ine. LIRC, 2007 W App 128300 Wis. 2d 63g7a1  nancesthe person is employed to enforce, whether that enforce

N.W.2d 302, 06-2398 mentauthority extends to alaws or ordinances or is limited to
specificlaws or ordinances.

102.475 Death benefit; law enforcement and correc - (d) “Political subdivision” includes counties, municipalities

tional officers, fire fighters, rescue squad members, div. - andmunicipal corporations.

ing team members, national or state guard members (dm) “Rescue squad member’ means a memberleally

and emergency management personnel. (1) SPECIAL  organizedrescue squad.

BENEFIT. If the deceased employee is a law enforcemditeof

correctionalofficer, fire fighter rescue squad membefiving iyisions, boards, bureaus, commissions, authorities and colleges
teammembernational guard member or state defense force'meﬂhduniversities

ber on state active duty as describeds. 102.07 (9)or if @ \jsiory: 1975 c. 274421 1977 c. 2%5.1029mt0 10295 165 1977 c. 48203
deceasegberson is an employee or volunteer performing emerig 1979 c. 10s.60 (11); 1979 c. 2211981 c. 3251983 a. 98189, 1985 a. 29
gencymanagement activities undgr.323 during a state of emer 1987a. 631991 a. 851993 a. 811995 a. 2471999 a. 142009 a. 2842.
gencyor a circumstance describeds.323.12 (2) (c)who sus ) .
tainedan accidental injury while performing services growing ok02-48 Death benefit, continued.  If no person who sur
of and incidental to that employment or volunteer activity so thdes the deceased employee is wholly dependent upon the
benefitsare payable under $02.460r 102.47 (1) the department deceasecmployee for support, pallrtlal dependency and death
shallvoucher and pay from the appropriation und@0s445 (1) benéfitstherefor shall be as follows:
(aa)a sum equal to 75% of the primary deagiefit as of the date (1) An unestranged surviving parent or parents to whose sup
of death, but not less than $50,000 to the persons wholly depe@rtthe deceased has contributed less than $500 in the 52 weeks
dentupon the deceased. For purposes of this subsection,-depé¥tpreceding the injury causing death shall receive a death bene
dency shall be determined under®32.49and102.51 fit of $6,500. If the parents are not living togetttiee department

(2) PAYMENTS TODEPENDENTS. (a) If there are more than 4 per shalldivide this sum in such proportion as it deems to be just, con

sonswho are wholly dependent upon the deceased employee®dgringtheir ages and other facts bearing on dependency

additionalbenefit of $2,000 shall be paid feach dependent in ~ (2) In all other cases the death benefit shall be such sum as the

excesof 4. department shall determine to represent fairly and justly te aid
(b) If there is more than one person who is wholly depend pportwhich thedependent might reasonably have anticipated

uponthe deceased employee, the benefits under this section F})ﬁaq;:]h; gﬁgg‘gﬁ;ﬂgggg%;]edeeggyg{];“engj%—%’%Sét:grl]itsigl ?r?gf lh e
Egnzqggg;ggidthbeegﬂrﬁfgr; 3thﬁeb%enn§ﬁnts on the paoper decease@mployee made any contribution to support. The aggre

. . 3 . ate benefits in such case shall not exceed twice the average

(c) Notwithstanding sul{1), if there are partial dependents 01g\nnualearnings of the deceaseu:4 times the contributions of the
the deceased employee who aatitled to benefits under s. geceasedd the supporof such dependents during the year imme
102.48 they shall be entitled to sugiortion of the benefit deter diately preceding the deceased emplogedeath,whichever
minedunder sul(1) that their partial dependency benefit bears tgmountis the greaterin no event shall the aggregate benefits in
the primary benefit payable to one wholly dependent upon thgch case exceed themount which would accrue to a person
deceased.No payment to a partial dependent shall be less thagjely and wholly dependent. Where there is more than one partial
$1,000. dependenthe weekly benefit shall bepportioned according to

(3) Disputes. In case of dispute, dependents may file applicéheir relative dependency The term “support” as used in ss.
tionsas provided in 402.17 and ss102.17t0102.27shall apply  102.42to 102.63shall include contributions to the capital fund of
In such case, if the claim for a primary debénefit is compro the dependents, for their necessary comfort.
mised,any claim under this section shall be compromised on the(g) A deathbenefit, other than burial expenses, except as
sameproportional basis. The attorney general shall represent §iRerwiseprovided, shall be paid in weekly installments corre

(e) “State” means the state ofi$onsin and its departments,

interestsof the state in case of such dispute. spondingin amount tawo-thirds of the weekly earnings of the
(5) Minors. Benefits due to minors under this section may Employee until otherwise ordered by the department.
paid as provided in s102.45 History: 1975 c. 1471979 c. 2781989 a. 641993 a. 492

(6) ProoF. In administering this section the department may C"0sseference: See also DWD 80.46 Wis. adm. code.

requirereasonable proof of birtimarriage, domestic partnership102 49 Additional death benefit for children state

underch.770, relationship, or dependency fund. (1) Subject to any certificate filed under102.65 (4)
(7) NOTTO AFFECTOTHERRIGHTS,BENEFITSORCOMPENSATION.  henthe beneficiary under $02.460r 102.47 (1)is thespouse
The compensation provided for in this section is in addition to, agy Jomestic partner undeh. 770 of the deceased employee and

not exc_luswe of, any pension rights, death benefitsther com g wholly dependent on the deceased empldpesupport, an
pensatiorotherwise payable by law additionaldeath benefit shall be paiidm the funds provided by
(8) DerINITIONS. As used in this section: sub.(5) for each child bytheir marriage or domestic partnership
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underch.770who is living at the time of the death of taemployee 102.50 Burial expenses. In all cases in which the death
andwho is likewise whollydependent on the deceased employem employee proximatelyesults from the injurythe employer or
for support. That payment shall commence when primary deatburer shall pay the actual expense faurial, not exceeding
benefitpaymentsare completed oif advancement of compensa $10,000.

tion has been paid, when payments wontdmally have been  History: 1971 c. 1481977 c. 1951985 a. 831991 a. 851995 a. 17, 2009 a.
completed. Payments shall continue at the rate of 10 percent3f

the surviving parents weekly indemnity until the chilg’ 18th
birthday. If the child is physically omentally incapacitated, pay
mentsmay be continuetleyond the child 18th birthday but the )
paymentsmay not continue for more than a total of 15 years. dePendentor support upon a deceased employee: _

(2) A child lawfully adopted by the deceased employee an 1. A wife upon a husband with whom she is living at the time
the surviving spouse adomestic partner under c70, prior to  ©! his death. o o _
thetime of theinjury, and a child not the deceased emplayeein 2. A husband upon wife with whom he is living at the time
by birth oradoption but living with the deceased employee aso4 her death.
memberof the deceased employsdamily at the time of the 2m. A domestic partner undeh.770upon his or her partner
injury shall for the purpose of this section be taken as a child Wwith whom he or she is living at the time of the parmeeath.
their marriage or domestic partnership under . 3. A child under the age of 18 years upon the parent with

(3) If the employee leaves a spouse or domestic partner unghomhe or she is living at the time of tHeath of the parent, there
ch.770wholly dependent and also a child by a former marriagegeingno surviving dependent parent.
domesticpartnership under cfi70, or adoption, likewise wholly 4. A child over the age of 18 years, but physically or mentally
dependentaggregate benefits shall be the same in anamifithe  incapacitatedrom earning, upon the parent with whom he or she
child were thechild of the surviving spouse or partnend the s Jiving at the time of the death of the parent, there being ro sur
entire benefit shall be apportioned to the dependents in tiking dependent parent.
amountghat thedepartment determines to be just, considering the b) Where a dependent whoeistitled to death benefits under
agesof the dependents and other factors bearing on dependeqey s hsectiorsurvives the deceased employee, all other depen
The benefit awarded to the surviving spouse or partner shall s shall be excluded. The diag of any portion of the sup
exceed4 times the average annual earnings of the deceaﬁ%gt and maintenance of a child upon afehe parents, or any
employee. _ _ ~ voluntary contribution toward the support afchild by a parent,

(4) Dependencyf any child for the purposes of this sectiorbr an obligation to suppoe child by a parent constitutes living
shallbe determined according to1€)2.51 (1) in like manner as with any such parent within the meaning of this subsection.
would be done if there Wa§ no survwlpg erendent parent. (2) WHoARENOT. (a) No person shall be considered a depen

(5) (a) In each case of injury resulting in death, the employgentunless that person is a spouse, a domestic partner under ch.
or insurer shall pay into the state treasury the sum of $20,00077(, a divorced spouse who has not remarried, or a lineal descen

(b) In addition to the payment required under. sy in each dant,lineal ancestoibrother sister or other member of the family
caseof injury resulting in death leaving no person dependent fathetherby blood or by adoption, of the deceased employee.
supporttheemployer or insurer shall pay into the state treasury (b) If for 8 years or more prior to the date of injury a deceased
theamount of theleath benefit otherwise payable, minus any pagmployeehas been a resident of the Unigtes, it shall be cen
ment made under $02.48 (1)in 5 equal annual installments withclusively presumed thato person who has remained a nonresi
thefirst installment due as of the date of death. dentalien during that period is either totally or partially dependent

(c) In addition to the payment requiradder par(a), in each uponthe deceased employee for support.
caseof injury resulting in death, leaving one or more persons par (c) No person who is aonresident alien shall be found to be
tially dependent for suppothe employer or insurer shall pay intogjthertotally or partially dependemin a deceased employee for
the state treasury an amount WhICh, when added to the sums gajfportwho cannot establish dependermy proving contribu
or to be paid on account of partial dependency and undé2s48  tionsfrom the deceased employleg written evidence or tokens
(1), shall equal the death benefit payable to a person who§lythe transfer of moneguch as drafts, letteos credit, microfilm
dependent. or other copies of paid share drafts, canceled checkeceipts

(d) The payment into the state treasury shall be made in all sémhthe payment to any bangxpress compannited States post
casegegardless of whether the dependemtgersonal represen office, or other agency commercially engaged in the transfer of
tativesof the deceased employeemmence action against a 3rdundsfrom one country to anothebor transmissiorof funds on
partyunder s102.29 If the payment is not made within 20 day$ehalfof said deceased employee to such nonresidentcidiemn
after the department makes request thergfory sum payable ing dependencyThis provision shall not be applicable unltes
shallbear interest at the rate of 7% per year employeehas been continuously in the United States for at least

(e) The adjustments liability provided in ss102.57102.58 ©neyear prior to hisr her injury and has been remuneratively
and102.60do not apply to payments made under this section.employedtherein for at least 6 months.

(6) Thedepartment may award the additional benefits payable (3) DIVISION AMONG DEPENDENTS. If there is more than one
under this section to the surviving parent of the chiltheéehild’s Personwholly or partially dependent, the death benefit shall be
guardianor to such otheperson, bank or trust company for thelivided between such dependents in such propoetsttie depait
child’s use as may be found best calculated to conserve the intefe@tshall determine tbe just, considering their ages and other
of the child. In the case of death of a child while benefits are stactsbearing on such dependency
payablethere shall be paid the reasonable expense for burial, no{4) DEPENDENCYAS OF THE DATE OF DEATH. Questions as to

102.51 Dependents. (1) WHo ARE. (a) The following per
sonsare entitled to death benefits as if they are solely and wholly

exceeding$1,500. whois a dependent and the extenhif or her dependency shall
(7) All payments received under this section shall be dep®& determined as of the date of the death oktheloyee, and the
ited in the fund established by ¥02.65 dependent'sight to any death benefiecomes fixed at that time,

History: 1971 c. 2605.92 (4) 1975 c. 147199, 1977 c. 1951979 c. 10s.60  regardlessof any subsequent change in conditiondhe death
(13); 1979 c. 2783551985 a. 831991 a. 851993 a. 4921997 a. 2532003 a. 144 benefitshall be directly recoverable by and payable to the depen
zogifs'sl_ﬁé?e‘)ngc:: égzeogllsj' sé\?\?D 60,48 Wis. adm. code dentsentitled thereto or their legal guardians or trusteesase
' ' i ' f the death of a dependent whose right to a death benefit has thus

Deathbenefits for dependent children are not increased by s. 102.57. Sohwarg 3 . : i
DILHR, 72 Wis. 2d 217240 N.W2d 173(1976). ecomefixed, so much of the benefit as is then unpaid is payable
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to the dependerd’personal representatives in gross, unless the(p) A little finger at the distal joint, 6 weeks;
departmentletermines that the unpaid benefit shall be reassigned,10) The loss of a leg at the hip joint, 500 weeks;
undersub.(6), and paid to any other dependent who is physically (11) The loss of a leg at the knee, 425 weeks;
or mentally incapacitated or a minoA posthumous child is for 12) The loss of a foot at the ankle, 250 weeks:
the purpose of this subsection a dependent as of the date of death] RS, !

(5) WHEN NOT INTERESTED. No dependenof an injured (1/3) Thilqss of the great toe with the metatarsal bone thereof,
employeeshall be deemed a party in interest to any proceeding$31/3 weeks;
the employee forthe enforcement of the employeelaim for ~  (14) Losses of toes on each foot as follows:
compensationpor with respect to the compromise thereof by such (a) A great toe at the proximal joint, 25 weeks;
employee. A compromise of all liability enterethto by an (b) A great toe at the distal joint, 12 weeks;
employeds binding upon the employsedependents, except that (c) The second toe with theetatarsal bone thereof, 25 weeks;
any dependent of a deceased employee may submit the compro . s
mise for review under €02.16 (1) (d) The second toe at the proximal joint, 8 weeks;

(6) DIVISION AMONG DEPENDENTS. Benefits accruing to a  (8) The second toe at the second joint, 6 weeks;
minor dependent child may be awarded to either parent in the dis (f) The second toe at the distal joint, 4 weeks;
cretionof the department. Notwithstanding s(b), the depart (g) The third, fourth or little toe witlthe metatarsal bone
ment may reassign the death benefit, in accordance with thgiereof,20 weeks;
respectiveneeds for the death benefit as between a surviving ) The third, fourth or little toe at the proximal joint, 6 weeks;

spouseor a domestic partner under &7.0 and children desig : . . . L
natedin sub.(1) and s102.49 we(el)l<sThe third, fourth or little toe at the seconddistal joint, 4

(7) CeRTAIN DEFENSEBARRED. In proceedings for the collec . . .
tion of primary death benefit or burial expense it shall not be a Eelki)_ The loss ofan eye by enucleation or evisceration, 275

defense that the applicant, either individually or as a partner X

History: 1975 c. 94147 1977 c. 1951981 c. 921983 a. 98368 1993 a. 12, WeeKks;
492 1995 a. 2251997 a. 2531999 a. 1622009 a. 28 (17) Total deafness from accident or sudden trauma, 330

Cross—-reference: See also DWD 80.48 Wis. adm. code. ks:
A posthumously born illegitimaighild does not qualify as a dependent under sufVeeKs;

(4). Claimants not falling within one of the classifications under sub. (2) (a) willnot (18) Total deafnessof one ear from accident or sudden

qualify for benefits, regardless of dependencfaut. Larson vDILHR, 76 Ws. 2d
595, 252 N.W2d 33(1977). trauma,55 weeks.

Sub. (5) has no application to a claim for a death benefit because a death benéflistory: 1973 c. 1501975 c. 1471979 c. 278
claim is not an “employee’ claim for compensation.While sub. (5) prohibits a ~ Cross-reference: See also s®WD 80.32and80.5Q Wis. adm. code.
dependentrom being a party to a workerclaim for disability benefits, a dependent In a proceeding brought by an employee whéesedl total deafness in one ear
claiminga death benefit is prosecutingly his or her own claim. Edward Brothers, skull fracture, loss of taste and smell, facial paralysis, and periods of intermittent

Inc. v. LIRC, 2007 WI App 128300 Ws. 2d 638731 N.W2d 302 06-2398 headacheand dizziness, the@epartment did not err in determining that the hearing
losswas a scheduled disability under sub. (18), with a separate award for the addi
102.52 Permanent partial disability schedule. In cases tional physical eflects of the deafness, ratttban considering the entire range of dis

: . . . X ...abilitiesas awhole. When a loss is recognized by and compensable under this sec
includedin the following schedule of permanent partial disabiliion, the schedule therein is exclusivearde Zande ILHR Dept.70 Ws. 2d 1086

tiesindemnity shall be paid for the healing period, and in additio?6 N.W.2d 255(1975). ) o
for the period specified, at the rate of two-thirds ofdlierage |, The loss ofanam atthe fQg‘g'é,’%”Vﬂgﬁgﬁ%}é@;’%iig‘é‘ﬁes to the shoulder
weekly earnings of the employee, to be compwegrovided in genv. ' ' ' '

s.102.11 102.53 Multiple injury variations. In case an injury causes
(1) The loss of an arm at the should&®0 weeks; morethan one permanent disability specified in32.44 (3)
(2) The loss of an arm at the elbo#b0 weeks; 102.52and102.55 theperiod for which indemnity shall be pay
(3) The loss of a hand, 400 weeks; able for each additional equal or lesser disability shall be

(4) Theloss of a palm where the thumb remains, 325 weelgcreaseds follows:
(5) Theloss of a thumb anthe metacarpal bone thereof, 160 (1) In the case of impairment of both eyes, by 200%.

weeks; (2) In the case of disabilities on the same hand covered by s.
(6) Theloss of a thumb at the proximal joint, 120 weeks; 102.52(9), by 100% for the first equal or lesser disability and by
(7) The loss of a thumb at the distal joint, 50 weeks; 150%for the 2nd and 3rd equal or lesser disabilities.

8) Theloss of all fingers on one hand at their proximal joints, (3) In the case of disabilities on the same foot covered by s.
22év31eeks- "9 " proximatjol 102.52(14), by 20%.

(9) Losses of fingers on each hand as follows: (4) In all other cases, by 20%.

(a) An index finger and the metacarpal bone thereof, 60 weelﬁ,;(5) Theaggregate result as computed by applying @)band
(b) An index finger at the proximal joint, 50 weeks; the aggregate result for members on the same hand or foot as com

lyi 2 hall h k i
(¢) An index finger at the second joint, 30 weeks; For apBiing ScbCs) a5 betwieen such Unts, and a6 between such
(d) Anindex finger at the distal joint, 12 weeks; unitsand each other disability

(e) A middle fingerand the metacarpal bone thereof, 45 weeks;History: 1973 c. 1501979 c. 278
() A middle finger at the proximal joint, 35 weeks; . . .
(g) A middle finger at the second joint, 20 weeks; 102.54 Injury to dominant hand. _If an injury to an employ

. ) ) NN o ee’sdominant hand causes a disability specified.t02.52 (1)
(h) A middle finger at the distal joint, 8 weeks; to (9) or amputation of more than two-thirds of the distal joint of
(i) Aring finger and the metacarpal bone thereof, 26 weekgfinger, theperiod for which indemnity is payable for that disabil

() Aring finger at the proximal joint, 20 weeks; ity or amputation is increased B$%. This increase is in addition
(k) A ring finger at the second joint, 15 weeks; to any other increase payable undei@2.53but, for cases in
(L) A ring finger at the distal joint, 6 weeks: which an injury causes more than one permanent disalitiigy

creaseunder this section shall be based on the periods specified

i i
(m) A !lttle flngerand the me'tacarp.al bone theref)f, 28 weel# s.102.52(1) to (9) for each disability and not on any increased
(n) A little finger at the proximal joint, 22 weeks; periodspecified in $102.53

(o) A little finger at the second joint, 16 weeks; History: 1993 a. 81
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102.55 Application of schedules. (1) Wheneveramputa (7) No payment shall be made to an employee under this sec
tion of a member is made between any 2 joints mentioned in ti@ unless the employee shall have workedoisy employment
scheduldn s.102.52the determined losand resultant indemnity for a total period of at least 90 dds the employer from whom
thereforshall bear such relation to the loss and indenapplica the employee claims compensation.
blein case of amputatioat the joint next nearer the body as such (8) An employer is liable for the entire occupational deafness
injury bears to one of amputation at the joint nearer the.body to which his or her employment has contributed; birévious

(2) Forthe purposes of this schedplermanent and completedeafness is established by a hearing test or other competent evi
paralysisof any member shall be deemed equivalent to the lodgnce whether or not the employee was exposed to vaitsen
thereof. the 2 months preceding such test, the employer is not liable for

(3) Forall other injuries to the members of the body or its fa@réviousloss scestablished nor is the employer liable for any loss
ultieswhich are specified in this schedule resulting in permandRf Which compensation has previously been paid or awarded.
disability, though the member be not actually severed or the fac (9) Any amount paid to an employee under this section by any
ulty totally lost, compensation shall bear such relation to themployershall be credited against compensation payabngy
namedin this schedule as disabilitisar to the disabilities namedemployerto such employee for occupational deafness under subs.
in this schedule. Indemnity in such cases shall be deterrbjned3) and(4). No employee shall in the aggregate receive greater
allowing weekly indemnity during the healing period resultingompensatiorfrom any or all employers for occupational deaf
from the injury and the percentage of permanent disability resutessthan that provided in this section for total occupational-deaf
ing thereafter as found by the department. ness.

(10) No compensatiomaybe paid for tinnitus unless a hear

102.555 Occupational deafness; definitions. (1) In this ing test demonstrates a compensable hearing loss other than tinni

section: tus. Fo_r injuries occ_urring oor after January 1, 1992, no com
(a) “Noise” means sound capatié producing occupational Pensatiommay be paid for tinnitus. o
deafness. (11) Compensatiomnder s102.66for permanent partial dis

(b) “Noisy employment” means employment in the perfo@b“ity due tooccupational deafness may be paid only if the loss
manceof which an employee is subjected to noise. of hearing exceeds 20% of binaural hearing loss.

(c) “Occupational deafnessiieans permanent partial or per (12) (a) An employer othe department is not liable for the

manenttotal loss of hearing of one or both ears due to prolong'éiﬁ'c’enseof any examination or test for hearilogs, any evaluation
exposureo noise in employment. of such an exam or test, any medical treatrf@nimproving or

(2) No benefits shalbe payable for temporary total or ternpoLe;toringhearing, or any hearing aidrglieve the déct of hearing
0

A ! ; ss unlessit is determined that compensation for occupational
rary partial disability under this chapter for loss of hearing due afnesss payable under sutg), (4), or (11)
prolongedexposure to noise. i, ’

(3) An employee who because otcupational deafness is (b) For a case obccupational deafness in which the date of

. X injury is on or afterApril 1, 2008, this subsection applies begin
transferredy his or her employer to other noisy employment angi. s 'on that date. Notwithstanding $62.03 (4)and102.17 (4)

therebysustains actual wage loss shall be compensated at the case of occupational deafness in which the date of injury is

providedin s.102.43 (2) notexceeding $7,000 in the aggregatgeforeApril 1, 2008, this subsection appliesginning on January

from all employers. “ime of injury”, “occurrence of injury”, and 1 2g12.

“date of injury” in such case mean the date of wage loss. History: 1971 c. 1481973 c. 1501975 c. 147199, 200, 1977 c. 1951979 c.
(4) Subjectto the limitations provided in this secticthere 27g 1981 ¢ 92198_3Sa- 98|19895) 3\;33;%931 & 852307 a-d1852009 a. 206

shall be payable for total occupational deafness of ong3@ar <035 relerence. see aso 23 Wis. adm. code. .

. . Committee Note, 1971:Where an employer discontinues@isy operation and
weeksof compensation; for t0t§| occupational d_eafness of _bQTansfersthe employees to nonnoisy employment, they have been unable to make
ears,216 weeks of compensation; and for partial occupatlor?dimforloccumtlilonal dheafneﬁs until thefof?,nditionlsgf SUbH (b), (c) ff)r (d) \?/ere mhet-

: H employee will now ave the optlon or 1iling a claim at the time of transfer at the
de_afnesscomper_lsatl_qr) shall bear such rel_at|on to_that_ n.amedcﬁﬁentrate of compensation with a 2-1/2% reduction for each yeagebver 50
this section as disabilities bear to the maximum disabilities prer waiting until he meets the conditions of sub. (b), (c) or (d) when he may file claim

videdin this section. In cases covered by this subsection “tirgighethen-current rate of compensation with a 1/2% reduction for each year of age
S« e “ PR ' over50. [Bill 371-A]
of Injury’, “occurrence of injury , or datef injury shall, at the It is a prerequisite for an award of benefits under sub. (10) that the employee must

option of the employee, be the dateoccurrence of any of the ol havesufered some compensable hearing loss other than tinnitus; sub. (10) does not
lowing events to an employee: require a compensable hearing loss in both ears or in a particul@ezeral Cast
fer t . | th | h |nequorporat|on VLIRC, 152 Wis. 2d 631449 N.W2d 619(Ct. App. 1989).

(a) Transfer to nonnoisy emp Qymen y an employer whos Agencyinterpretation and application of sub. (8) is discussed. Harnischfeger Cor
employment has caused occupational deafness; porationv. LIRC, 196 Ws. 2d 650539 N.W2d 335(1995),93-0947

(b) The last day actually worked before retiring, regardless of o . .
vacationpay or time, sick leave or any other benefit to which thE02.56  Disfigurement. (1) Subject to sub.(2), if an
employesis entitled; employeeis so permanently disfigured as to occasion potential

(c) Termination of the employer-employee relationship; Orwageloss due to the disfigurement, the department may allow

. ; . suchsum as the department considers just as compensation for the
(d) Layof, provided the laydfis complete and continuous for gisfigurement, not exceeding the employseaverage annual

6 months. earnings. In determining the potential for wage loss due to the dis

(5) No claim under sub(4) may be filed until Zconsecutive figurementand the sum awarded, the department shall take into
daysof removal from noisy employment after the time of injurccounttheage, education, training, and previous experience and
exceptthat under sul{4) (d)the 7 consecutive days’ period mayearningsof the employee, the employseresent occupation and
commencawithin the last 2 months of layfof earnings,and likelihood of future suitable occupatiomhlange.

(6) The limitation provisions in this chapter shall controlConsideratiorfor disfigurement allowance is confined to those
claimsarisingunder this section. Such provisions shall run frorareasof the body that are exposed in the normal course of employ
thefirst date upon which claim may be filed, or from the date #fient. The department shall also take into account the appearance
subsequentleath, provided that nolaim shall accrue to any of thg disfigure.ment, its Io.cation, and the Iik.eliho.od of its expo
dependentinless an award has been issued or hearing tests Hi€in occupations for which the employee is suited.
been conducted by a competent medical specialist after the (2) If an employee who claims compensatimer sub(1)
employeehas been removed from the noisy environment forraturnsto work for the employer who employed the employee at
periodof 2 months. the time of the injury or is ofered employment with that

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2011/102.52
https://docs.legis.wisconsin.gov/document/statutes/2011/102.43(2)
https://docs.legis.wisconsin.gov/document/statutes/2011/102.555(4)
https://docs.legis.wisconsin.gov/document/statutes/2011/102.555(4)(d)
https://docs.legis.wisconsin.gov/document/statutes/2011/102.555(3)
https://docs.legis.wisconsin.gov/document/statutes/2011/102.555(4)
https://docs.legis.wisconsin.gov/document/statutes/2011/102.66
https://docs.legis.wisconsin.gov/document/statutes/2011/102.555(3)
https://docs.legis.wisconsin.gov/document/statutes/2011/102.555(4)
https://docs.legis.wisconsin.gov/document/statutes/2011/102.555(11)
https://docs.legis.wisconsin.gov/document/statutes/2011/102.03(4)
https://docs.legis.wisconsin.gov/document/statutes/2011/102.17(4)
https://docs.legis.wisconsin.gov/document/acts/1971/148
https://docs.legis.wisconsin.gov/document/acts/1973/150
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1975/199
https://docs.legis.wisconsin.gov/document/acts/1975/200
https://docs.legis.wisconsin.gov/document/acts/1977/195
https://docs.legis.wisconsin.gov/document/acts/1979/278
https://docs.legis.wisconsin.gov/document/acts/1979/278
https://docs.legis.wisconsin.gov/document/acts/1981/92
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/1985/83
https://docs.legis.wisconsin.gov/document/acts/1991/85
https://docs.legis.wisconsin.gov/document/acts/2007/185
https://docs.legis.wisconsin.gov/document/acts/2009/206
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.25
https://docs.legis.wisconsin.gov/document/courts/152%20Wis.%202d%20631
https://docs.legis.wisconsin.gov/document/courts/449%20N.W.2d%20619
https://docs.legis.wisconsin.gov/document/courts/196%20Wis.%202d%20650
https://docs.legis.wisconsin.gov/document/courts/539%20N.W.2d%20335
https://docs.legis.wisconsin.gov/document/wisupremecourt/93-0947
https://docs.legis.wisconsin.gov/document/statutes/2011/102.56(2)
https://docs.legis.wisconsin.gov/document/statutes/2011/102.56(1)

43 Updated 11-12Wis. Stats. Database WORKER’S COMPENSATION 102.59

employer at the same orlsigherwage, the department may notably to enforce compliance gmployees with any statute, rule,
allow that compensation unless the employeéessifan actual or order of the department constitutes failure by the employer to
wageloss due to the disfigurement. comply with that statute, rule, or order

History: 1971 c. 1481977 c. 1951987 a. 1792011 a. 183 History: 1981 c. 921983 a. 982001 a. 37

LIRC's allowance of a disfigurement award based on a limp was a reasonable inteThis section and s. 102.58 may be applicable in the same case if the negligence of
pretationof this section. Nothing in sull) limits disfigurement to amputations, boththe employer and employee are causes of the employgary. Milwaukee
scarsand burns. County of Danebabor and Industry Review Commissi@@09  Forgev. DILHR, 66 Ws. 2d 428225 N.W2d 476(1975).
WI 9,315 Ws. 2d 293759 N.W2d 571 06-2695

) . 102.58 Decreased compensation. If injury is causedy

102.565 Toxic or hazardous exposure; medical thefailure of the employee to use safety devices thaprandded
examination; ~ conditions of liability . (1) When an jn accordance with any statute, rule, or ordg¢hefdepartment and
employeeworking subject to this chaptexs aresult of exposure thatare adequately maintained, and the use of which is reasonably
in the course of hisr her employment over a period of time tqnforcedby the employerif injury results from theemployees
toxic or hazardous substances or conditions, developslamy fajlure to obey any reasonable rule adopted and reasonably
cally observable abnormality or condition which, @mpetent enforcedby the employer for the safety of the employee and of
medicalopinion, predisposes or renders the employ in any manigiich the employee has notiaer, if injury results from the intox
diﬁerentially SUSCGptible to dlsablllty to such an extent that it .i.‘éation of the emp|oyee by alcohol beverageS, as definesd in
inadvisablefor the employee to continue employmentolving  125.02(1), or use of a controlled substanas defined in £61.01
such exposure and the employee is diggirom or ceases to (4), or a controlled substance analog, as defineddks01(4m),
continuethe employment, anslifers wage loss by reason of suclihe compensation and death benefit providethis chapter shall

dischargepr such cessation, the department may allow such sy@reduced 15% but the total reduction may not exceed $15,000.
asit deems just as compensation therafot exceeding13,000.  History: 1971 c. 1481981 c. 921983 a.98 1987 a. 1791995 a. 4482001 a.

In the event a nondisabling condition may also be caused by toXic

or hazardous exposure not related to employment, and h?heburden of proof i®n the employer to establish not only the fact of intoxication,
’ E)u also a causal connection between the condition and the injury or accident. Haller

employeehas a history of such exposure, compensatig@s geverageCorporation vDILHR, 49 Wis. 2d 233181 N.w2d 418(1970).

vided by this sectiorshall not be allowed nor shall any other ¥fem Thissection and s. 102.57 may be applicable in the same case if the negligence of
i j i i both the employer and employee are causes of the employgery. Milwaukee

edy for loss of earning capaciin case of such disclyer prior ot 1S STROVEL 1 TRIYSS 21 Uases o, 0

0a g by . € . €p € a S a . S e 1o eWhethera traveling employes’multiple drinks at a tavern was a deviation was

employeeto continue in such employment and if it is reasonabltelevantwhen the employee was injured while engaged in a later act reasonably nec

probablethat continued exposure would result in disabiling ~ essaryto living. Under this section, intoxication does not defeat a wirkem
il ; : . pensatiorclaim but only decreases thenefits. Heritage Mutual Insurance Co. v
liability of the employer who so disclgas the employee is Pri [ ;reen2001 Wi 30242 Ws. 2d 47624 N.W2d 129 98-3577

mary, and the liability of the employes insurer is secondary
underthe same procedure and to the sarfeceés provided by 102.59 Preexisting disability , indemnity . (1) Subject to
s.102.62 any certificate filed under €02.65 (4) if at the time of injury an

(2) Uponapplication of any employer or employee the depaemployeehas permanent disability that if it had resulted ftbet
mentmay direct any employee of the employer or an employagury would have entitled the employee to indemnity for 200
who, in the coursef his or her employment, has been exposed weeeksand if as a result of that injury the employee incurs further
toxic or hazardous substances or conditions, to submit permanentisability that entitles the employee to indemnity for
examinationby a physician or physicians to be appointed by tl#00weeks, themployee shall be paid from the funds provided in
departmento determine whether the employee has developed ahys section additional compensation equivalerthevamount that
abnormalityor condition under sulgl), and the degree thereof.would be payable for that previous disability if that previdis
The cost of the medical examination shall be borne by the persaility had resulted from that injury or the amount that is payable
makingapplication. The results of the examination shall be suter that further disability whichever is less, except that an
mitted by the physician to the department, which shall subogit employeemay not be paid that additional compensation if the
ies of the reports to the employand employee, who shall haveemployeehas already received compensation under this subsec
opportunityto rebut the reports provided request therefardage tion. If the previous and further disabilities result in permanent
to the departmenwithin 10 days from the mailing of the report tototal disability, the additional compensation shall be in such
the parties. The department shall matsdfindings as to whether amountaswill complete the payments that would have been due
or not it is inadvisable for the employee to continugigor her had the permanent total disability resulted from that injdiyis
employment. additionalcompensation accrues from, and may not be paid to any

(3) If an employee refuses to submit to the examination affé@rsonbefore, the end of the period for which compensation for
directionby the commission, or amgember thereof or the depart PErmanentlisability resulting from the injury ipayable by the
mentor an examiner thereof, or in any way obstrtintssame, the €Mployer.and shall be subject to¥02.32 (6)(6m), and(7). No

employee’sright to compensation under this section shall eompromiseagreement of liability fothis additional compensa
barred. tion may provide for any lump sum payment.

(4) No payment shall be made to an employee under this sec (1m) A compromise order issued undei82.16 (1may not
tion unless he or she shathve worked for a reasonable period oge admitted as evidence in any action or proceeding for benefits
time for the employer from whom he or she claims compensatigpmPensablender this section. o
for exposing him or her to toxic or hazardous conditions. (2) Inthe case of the loss or of the total impairment of a hand,

(5) Paymentof a benefit under this section to an employe@™. 00t leg, or eye, the employer shall pay $20,000 intsttie
shall stop such employefeom any further recovery whatsoeveriréasury. The payment shall be made in all such cases regardless

from any employer under this section. of whether the employee or the emplogaEpendent or personal
History: 1977 c. 29195 1979 c. 278 representativeommences action against a 3rd partprasided
Sub.(1) requires that aemployees termination be connected to the employmentn S. 102.29

thatcaused the susceptibilitp disease. General Castings CorpMnstead, 156 (3) All payments received under this section shall be depos

Wis. 2d 752 457 N.W2d SS7(Ct. App. 1990). ited in the fund established by ¥02.65

N - o History: 1971 c. 1481971 c. 26.92 (4) 1973 c. 1501975 c. 1471977 c. 195
102.57 Violations of safety provisions, penalty. Ifinjury  1081c. 92 1985 a. 83173 1987 a. 1792001 a. 372003 a. 1442005 a. 1722011
is caused by the failure of the employer to comply with any statuiels2

rule, or order of the department, compensatiod death benefits ~ Cross—reference: See also DWD 80.6§ Wis. adm. code.

; ; ; f Thefund was not liable for disability benefits when an employerliabke for per
prO\”dEd in this chapter shall be increased 15t the total manentotal disability Green Bay Soap Ca.DILHR, 87 Ws. 2d 561275 N.W2d

increasemaynot exceed $15,000. Failure of an employer reasoryo(Ct. App. 1979).
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102.60 Minor illegally employed. (1m) When the injury 1. The employes'education, training, or employment expe
is sustained by a minor who is illegally employed, the empJoyerencedemonstrates that the employeerisa career or vocational
in addition to paying compensation to the minor and death bepath,the employea’ average weekly wage on the date of injury
fits to the dependents of the minahall pay the following doesnot reflect the average weekly wage that the employee rea
amountsinto the state treasyrfpr deposit in the fund establishedsonablycould have been expected to earn in the demonstrated
unders.102.65 careeror vocational path, and the permanent work restrictions
(a) An amount equal to the amount recoverdiyi¢he injured Ccausedy the injury impede the employsedbility to pursue the
employeebut not to exceed $7,500, if the injured employee isdgmonstrate¢areer or vocational path.
minor of permit age and at the time of the injury is employed, 2. The employee was performipgrt—time employment at
required,suffered, or permitted to work without a written permithe time of the injury the employes’ average weekly wader
issuedunder ch103, except as provided in pa(b) to (d). compensatiofpurposes is calculated unded2.11 (1) (f) 1.or
(b) Anamount equal to double the amount recoverable by tBe and that average weekly wage exceeds the emptogess
injured employee, but not to exceed $15,000, if the injureaverageweekly wage for the part-time employment.
employeeis a minor of permit age and at the time of the injury is (b) If an employer dérs an employee suitable employment as
employed required, suféred, or permitted to workithout a per  providedin par (c), the employer or the employeiinsurance car
mit in any place of employment or at any employment in or feier is not liable for temporary disability benefitader s102.43
which the department acting under 83 has adopted a written (5) (b) or for the cost of tuition, fees, books, travel, anginte
resolutionproviding that permits shall not be issued. nanceunder sub(1). Ineligibility for compensation under this
(c) An amount equal to double the amount recoverable by tharagraphdoes not preclude an employeem receiving voca
injured employee, but not to exceed $15,000, if the injurdibnal rehabilitation services und@9 USC 701to 797bif the
employeeis a minor of permit age and at the time of the injury department determines that the employee is elidibleceive
employed required, suéred, or permitted to work at prohibitedthoseservices.
employment. (c) On receiving notice that he or she is eligiblegoeive
(d) Anamount equal to double the amount recoverable by thecationalrehabilitation services undg® USC 701to 7973 an
injured employee, but not to exceed $15,000, if the injurezmployeeshall provide the employer with a written repioam
employeeis a minor under permit age and is illegaiyployed. a physician, chiropractpipsychologist, or podiatrist stating the
(5) (a) A permit or certificate of age that is unlawfully issue@mployee’spermanent work restrictions. itMn 60 days after
by an oficer specified in ch103, or that is unlawfully altered after receivingthat report, the employer shall provide to the employee
issuancewithout fraud on the part of the emp|0’ydna|| becon In ertlng an ofer of _SUItable employment, a statement that the
sidereda permit for purposes of this section. empl(t)%/erhas ?10 su.ltableh.emplo%;ment }’fIOIi tbﬂgmoyeea.otr 'at
e mi ; ; Coar eportfrom a physician, chiropractgpsychologist, or podiatris
(b) If the employer is misled in employing a minor IIIegaII))rgowingthat the permanent work restrictions provided by the

becausef fraudulent written evidence of age presented by ti¥

minor, the employer is not requirdd pay the amounts Speciﬁed_employee’spractitioner are in dispute and documentation show

in sub.(1m). ing that the diference in work restrictions would materiallyesft
(7) This sectiondoes not apply to an employee, as defined

s.102.07 (6) if the agency or publisher establishes biyragtive

proofthat at the time of the injury the employee was not employ

;/i\g}]heﬁhe actual or constructive knowledge of the agengyuor employer’sreport and documentation, the employer or employee
. . o . may request a hearing before the department to determine the
(8) This section does not apply liability arising under s. employee’swork restrictions. Whin 30 days after the depart
102.06unless the employer sought to be gearknew or should jentdetermines themployees work restrictions, the employer
haveknown that the minor was illegally employed by togtrac  gp 4| provide to the employee in writing anfef of suitable

tOL_Or sglig%ntr?%o;. 1075 ¢ 1991677 c. 26105 2005 4. 1722000 a. 205 ETPIOYMeNtor a statement that the employer has no suitable
istory: ¢ 14%.57,1975 ¢. 1991977 c. 29195 2005 a. 172009 & employmentfor the employee.

102.61 Indemnity under rehabilitation law . (1) Subject _ (1m) (&) If the department has determined under €Ljthat
to subs(1g) and(1m), an employee whis entitled to receive and &" employee is eligible for vocational rehabilitation services
has received compensation under this chaaterwho is entitled Under29 USC 7010797k butthat the department cannot provide
to and is receiving instruction und&® USC 701to 797h as those services for the employee, the employeeseiegt a private
administeredby the state in which the employessides or in rehabilitationcounselor certified by t_he department to det_ermlne
which the employee resided tte time of becoming physically wheth_e_rthga emp_lo_yee careturn to suitable employment without
disabled shall, in addition to other indemnityepaid the actual '€habilitative training andf that counselor determines that reha
andnecessary costs of tuition, fees, books, tametl required for bilitative training is necessario devel_op a rehabilitative training
the employees rehabilitation training program and, the programto restore as ngarly as pOSS|b]e the employee to his or her
employeereceives that instruction elsewhere than at the miacePreinjury earning capacity and potential.
residencethe actual and necessary costs of maintenance, duringb) Notwithstanding s102.03 (4) an employee whose date of
rehabilitation,subject to the conditiorend limitations specified injury is before May 4, 1994, magceive private rehabilitative
in sub.(1r). The costs of travel under this subsection shatidie counselingand rehabilitative training under péa).
at the same rate as is provided for stafecefs and employees  (c) The employer or insurance carrier shall payréssonable
unders.20.916 (8) costof any services provided for an employee by a private rehabi
(1g) (@) In this subsection;suitable employment” means litation counselor under p&g) and, subject to the conditions and
employmenthat is within an employegpermanent work restric limitations specified in sul(1r) (a)to(c) and by rule, if the private
tions, that the employee has the necessary physical capadighabilitationcounselor determines that rehabilitative training is
knowledge,transferable skills, and ability to perform, and thatecessarythe reasonable cost of thehabilitative training pro
pays not less than 90% of the employeeireinjury average gram recommended by that counselancluding the cost of
weekly wage, except that employment that pays 90% or mioretuition, fees, books, maintenance, and travel at the same rate as is
the employees preinjury average weekly wagees not consti providedfor state dicers and employees under2).916 (8)
tute suitable employment if any of the following apply: Notwithstandingthat the department may authorize under s.

eitherthe employes ability to provide suitable employment or a
Ubcationalrehabilitation counselts ability to recommend i@ha
ilitative training program. If the employer and employee cannot
olve the dispute withiBO days after the employee receives the
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102.43(5) (b) a rehabilitative training program that lasts longetion hasfirst been issued against the employer and has been
than 80 weeks, a rehabilitative training program that lasts 88turnedunsatisfied as to any part of that liabilitny provision
weeksor less is presumed to be reasonable. in any insurance policy undertaking to guarantee primary liability
(d) If an emp|0yee receives services frarprivate rehabilita Of to ay0|d .Secondary ||ab||lty for a |Iabl|lt¥ under ®)2.57or
tion counselor under pafa) and later receives similar servicest02.60is void. If the employer has been adjudbedkrupt or has
from the department under sy(ft) without the prior approval of madean assignment for the benefit of creditors, or if the employer
the employer or insurance carri¢ne employer or insurance ear otherthan an individual, has gone outinfsiness or has been-dis
rier is not liable for temporary disability benefitader s102.43 solved, or if the employer is a corporation and its charter has been
(5) (b) or for tuition, fee,book, travel, and maintenance costéorfeited or revoked, the insurer shall be liable for the payment of
undersub.(1) that exceed what the employer or insurance carrigiatliability without judgmentor execution against the employer
would have been liable for under thehabilitative training pro but without altering the primary liability of the employer
gramdeveloped by the private rehabilitation counselor History: 2005 a. 172

(e) Nothing in this subsection prevents an employer orinsufp2 63 Refunds by state. Whenever the departmestall
ancecarrier from providing an employee withe services of a pri certify to the secretary of administration that excess payment has
vaterehabilitation counselor or with rehabilitative training undefeenmade under £02.590r under s102.49 (5)either because
sub.(3) before the department makes its determination umater o mistake or otherwise, the secretary of administrasiball
(a). o within 5 days after receipif such certificate draw an order against

(f) The department shall promulgate rules establishing proeke fund in the state treasury into which such excess was paid,
duresand requirements for the private rehabilitation counselimgimbursingsuch payor of such excess payment, together with
andrehabilitative training process under this subsection. Thosgerestactually earned theredithe excess payment has been on
rules shall include rules specifying the procedure and reguirgepositfor at least 6 months.
mentsfor certification of private rehabilitation counselors. History: 1981 c. 922003 a. 33

(1r) An employee who receives a course of instruction

;
otherrehabilitative training under sufi) or(1m)is subject to the 102,64 Attomey general shall represent state and

commission. (1) Upon request of the department of admin

following conditions and limitations: ; h ; v
g istration,a representative of tleepartment of justice shall repre

(@) The employee must undertake the course of instructiggmthe state in cases involvin ;
0 - g payment into or out ofsthee
within 60 days from the date when the employee hdisuitly treasuryunder $20.865 (1) (fm) (kr), or (ur) or 102.29 The

recoveredrom the injury to permit so doing, or as sabareafter oo tmentof justice, after giving notice to the department of
asthe oficer or agency having cge of thenstruction shall pro 5 qministrationmay compromise the amount of those payments
vide opportunity for the rehabilitation. ~ butsuch compromises shall be subject to review by the depart
(b) The employee musbntinue in rehabilitation training with mentof workforce development. If the spouse or domegstitner
suchreasonable regularity as health and situation will permit. ynderch. 770 of the deceased employee compromises his or her
(c) The employee may not have the costs of tuitfees, claimfor a primary death benefit, the claim of the children of the
books,travel, andnaintenance paid under sib) or the costs of employeeunder s102.49shall be compromised on the same pro
private rehabilitation counseling and rehabilitative training paigortionalbasis, subjedb approval by the department. If the-per
undersub.(1m) on account of training for a period in excess of 88onsentitled to compensation on the basis of total dependency
weeksin all, except as provided in 502.43 (5) (b) unders. 102.51 (1)compromise their claim, payments under s.

(2) The department, the commission, and the courts sha2.49(5) (a)shall be compromised on the sapreportional
determinethe rights and liabilities of the parties under this sectid¥®sis-
in like manner and with like fefct as the department, the commis  (2) Upon request of the department of administration, the
sion,and the courts determine other issues under this chajpterattorneygeneral shall appear on behalf of the state in proceedings
determinatiorunder this subsection mayclude a determination uponclaims for compensation against the state. Exceptas
basedon the evidence regarding the cost or scope of the servigiskedin s.102.65 (3) the department of justice shall represent the
providedby a private rehabilitation counselor under €lim) (a) interestsof the state in proceedings undei82.44 (1)102.49
or the cost or reasonableness of a rehabilitative trajpiogram 102.59 102.6Q or 102.66 The department géistice may com
developedunder sub(1m) (a) promiseclaims in those proceedings, but the compromises are

(3) Nothingin this section prevents an employer or insuran@IPiectto review by the department of workforce development.
carrier from providing an employee with the serviceapfivate Costsincurred by the department of justice in prosecuting or
rehabilitation counselor or with rehabilitative training if thedefendingany claim for payment into or out of the work injury

employeevoluntarily accepts those services or that training. SuPplementabenefitfund under s102.63 including expert wit
History: 1975 c. 1471985 a. 83135 1993 a. 3701995 a. 2537459126 (19) Nessand witness fees but not including attorney fees or attorney

9130(4), 1997 a. 3112 2001 a. 372005 a. 1722011 a. 183 travelexpenses for services performed under this subsection, shall
Cross-reference: See also DWD 80.49 Wis. adm. code. be paid from the work injury supplemental benefit fund.
Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend tem 3) | tion t . d d of th .
porarydisability, travel expense, and maintenance costs beyonded@s if addi (3) In any action to revievan order or award of the commis

tionaltraining iswarranted. Beloit Corp. Btate152 Ws. 2d 579449 N.w2d 299  sion,and upon any appeal therein to the court of appeals, the attor
(c'tllrﬁapz;olv?gig)ﬁs of this section encompass formalized courses of instruction oneygeneraI shall appear on behalf of mission, whether any
Johnson VLIRC, 177 Ws. 2d 736503 N.W2d 1(Ct. App. 1993). Hi’herparty defendant shall be represented or extept that in

Nothing in sub. (1g) or ch. 102 provides taatnjured employee can be denied actionsbrought by the state tlgovernor shall appoint an attorney
vocationalrehabilitation benefits when he or skefered suitable employment after tg appear on behalf of the commission.
aninjury and is subsequently fired for just cause. Oshkosh CorpovatitiRC, 2011 History: 1975 c. 1471977 c. 18%.134 1977 c. 1951979 ¢. 10s.60 (11); 1981

WI App 42,332 Ws. 2d 261796 N.W2d 21710-1219 c. 20,1983 a. 981995 a. 27%s.3745¢ 9130 (4) 1097 a. 32007 a. 1852009 a. 28
5011a. 183

102.62 Primary and secondary liability; unchange - Sub.(3) does not result in providing public counsel for a private party litigant,
able. In case of Iiability under €02.570r 102.6Q the Iiability becauseowhere does the statute make the attorney general the claiattomtiey

’ . i L X butexpressly states that the attorney general shall appear ondfehaltlepartment.
of the employer shall be primary and the liabibfthe insurance pHunterv. DICHR, 64 Wis. 2d 97 218 N.W2d 314(1974).
carrier shall be secondarylf proceedings are had before the
departmenfor the recovery ofhat liability, the department shall 102.65 Work injury supplemental benefit fund. (1) The
setforth in its award the amount and order of liability as providadoneyspayable to thetate treasury under 4€2.35 (1)102.47
in this section.Execution shall not be issued against the insurant@2.49 102.59 and102.6Q together with all accrued interest on
carrierto satisfy any judgment covering that liability until executhosemoneys, and all interest payments received ur@ﬁﬁ
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(2), shall constitute a separate nonlapsible fund designated asttheletermined or when there is otherwise no adequate remedy
work injury supplemental benefit fund. Mondpghe fund may subjectto the limitations contained in sufd.).
be expendednly as provided in £20.445 (1) (tand may not be  History: 1975 c. 1471979 c. 2782001 a. 372005 a. 1722011 a. 183

usedfor any other purpose of the state. Cross—reference: See also DWD 80.06 Wis. adm. code.
This section authorizes the award lénefits for otherwise meritorious claims

(2) For proper administration of the moneys available in thyredby the statute of limitations infett at the time the claim arose. State v
fund the department shall by ordset aside in the state treasurpILHR, 101 Ws. 2d 396304 N.W2d 758(1981).
suitablereserves to carry to maturity tHiabiIity for benefits Whena disabled worker could have claimed permanent total disability benefits
underthis section, but failed to do so before dying of causes unrelated to a compensa
un(_jerss.102.44 102_'49 102'59and102_'66 Such moneys shall ble injury, a surviving dependent may not claim the disability benefits. StalR@,
be invested by the investment board in accordance wib.44  136Wis. 2d 281401 N.W2d 578(1987).

(5).

(3) Thedepartment ofvorkforce development may retain thel02.75  Administrative ~ expenses. (1) The department
departmentof administration to process, investigate, and pajhallassess upon and collect from each licensed werkem
claims under ss102.44 (1) 102.49 102.59 and 102.66 If Pensationinsurance carrier and from each employer ex_empted
retainedby the department of workforce development, the deparnders.102.28 (2)by special order or by rule, the proportion of
mentof administration may compromise a claim processed by tfigtal costs and expenses incurred by the council on werkem
departmentbut a compromise made by that department is subj@@nsatiorfor travel and research and by the department and the
to review by the department of workforce developmemhe commissionin the administration of this chapter for tberrent
departmenbf workforce development shall pay for the servicefiscal year plus any deficiencies in collections and anticipated

retainedunder this subsection from the appropriation accouf@stsfrom the previous fiscal yeathat the total indemnity paid
unders.20.445 (1) (t) or payable under this chapter by each such carrier and exempt

(4) The secretary shall monitor the cash balance in, afinPloyerin workers compensation casestially closed during

incurred losses to, the work injury supplemental benefit funﬁmebpl)receding cal_endatl)r yea)‘[hehr than lfo_r (ijncreqsed, %ogble or
using generally accepted actuarial principles. If the secret e compensation bore to the total indemnity paid in cases

determinegthat the expected ultimate lossesthe work injury Cclosedthe previous calendar year under this chapter maatiers

supplementabenefit fund on knowrlaims exceed 85 percent of2ndexempt employers other than for increased, double or treble
: ; gompensation.The council on workes compensation and the

commissionshall annually certifyany costs and expenses for

ing with the councilon workefs compensation, determines that/Orker's compensation activities to the department at such time
thereis a reasonable likelihood that the cash balance in the wgi€ Secretary requires.

injury supplemental benefit fund may become inadequate to fund(1m) The moneys collected under sufl) and under ss.

all claims under s4.02.44 (1) (c)102.49102.59 and102.66 the 102.2_8(2) and102.31 (7) toget_her with all a_ccrued interest, shall
secretanyshall file with the secretary of administration a certificonstitutea separate nonlapsible fund designated as the visorker
cateattesting that the cash balance in that fund is likely to becoffénpensationoperations fund. Moneys in the fund may be
inadequateto fund all claims under s§02.44 (1) (c)102.49 expendednly as provided in £0.445 (1) (ra)(rb), and(rp) and

councilon workets compensation. If the secretaafter consukt

102.59 and102.66and specifying one of the following: may not be used for any other purpose of the state.
(a) That payment of those claims will be made as provided in (2) The department shall require that payments for costs and
aschedule that the department shall promulgate by rule. expensedor each fiscal year shall be made on such dates as the

e(aepartmenprescribes by each licensed workecompensation
insurancecarrierand employer exempted underl92.28 (2)
will be paid Eachsuch payment shall be a sum equal to a proportionate share

History: 1975 c. 1471977 c. 291981 c. 22202 (28) (8)1983 a. 9&.31; 1989 of the annual costs and expenassessed upon each carrier and
a.64: 1991 a. 1741995 a. 17: 2005 a. 1722007 a, 1852011 a. 183 employeras estimated by the department. Interest shall accrue on

amountsnot paidwithin 30 days after the date prescribed by the
102.66 Payment of certain barred claims. (1) Subjectto departmentunder this subsection at thate of 1 percent per
any certificate filed under s102.65 (4) if there is an otherwise month. All interest payments received under this subsection shall
meritorious claim for occupational disease, or for a traumatiee deposited in the fund established undei02.65
injury described in s102.17 (4)in which the date of injury or  (4) Fromthe appropriation under20.445 (1) (ra)the depart
deathor last payment of compensation, other than for treatmenéntshall allocate the amounts that it collects in application fees
or burial expenses, is before April 1, 2006, and if the claim feom employers applying for exemption unded62.28 (2)and
barredsolely by the statute of limitations undef62.17 (4)the theannual amount that it colledi®m employers that have been
departmentnay in lieu of workef's compensation benefits, directexemptedunder s102.28 (2)to fund the activities of the depart
paymentfrom the work injury supplemental benefit fund under snentunder s102.28 (2) (b)nd(c).
102.650f such compensation and such medical expenses as wcz)%tgiy: %9713 35391197752 ch é47s.1574;21(§907; c. 2135418 1981 c. 2092, 1987 a.
i ini ) a. a. s a. a.

_ot_herW|sebe due, based on the _date of injaoyor on behalf of the bross—refe?ence: See also DWD 820.38 Wis. adm. code.
injured employee. The benefits shall be supplemental, to the
extentof compensation liabilityto any disabilityor medical bene
fits payable from any grouimsurance policy whose premium is
paid in whole or in part by any employesr under any federal
insuranceor benefit program providing disability or medica
benefits. Death benefits payable under any such group policy
not limit the benefits payable under this section.

(2) In the case of occupational disease, or of a traumatic injti%
describedn s.102.17 (4)in which the date of injury or death or
lastpayment of compensation, other than for treatment for burial (d) Amounts collected from employees or dependeits
expensesis before April 1, 2006, appropriate benefits ny employeesinder s102.81 (4) (b)
awardedrom the work injury supplemental benefit fund when the (e) All moneys received by the department for the uninsured
statusor existence of the employer or its insurance carrier canmohployers fund from any other source.

(b) A date after which payment of those claims will be reduc
(c) A date after which no new claimsder those provisions

102.80 Uninsured employers fund. (1) There isestab
lisheda separate, nonlapsible trust fund designated as the unin
Isuredemployers fund consisting of all the following:

%8(8[) Amounts collected from uninsured employers under s.
2.82

(b) Uninsured employer surchgas collected under $02.85
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(Im) The moneys collected or received under s@b), 102.81 Compensation for injured employee of unin-
togetherwith all accrued interest, shall constitute a separate nasured employer. (1) (a) If an employeef an uninsured
lapsible fund designated as the uninsured employers fund- Memployer,other than an employee wigeligible to receive alter
eysin the fund maye expended only as provided i128.445 (1) native benefits under $02.28 (3) sufers an injury for which the
(sm)and may not be used for any other purpose of the state. uninsuredemployer is liable under 402.03 the department or

(3) (a) If the cash balancie the uninsured employers fundthe departmens reinsurer shall pay to or on behalf of the injured
equalsor exceeds $4,000,000, the secretary shall consult #@ployeeorto the employes’dependents an amount equal to the
council on workets compensation within 45 days after that castPmpensatiorowed them bythe uninsured employer under this
balanceequals or exceeds $4,000,000. Feeretary may file chapterexcept penalties and interest due ursed02.16 (3)
with the secretary of administrationithin 15 days after consult 102.18 (1) (b) and (bp), 102.22 (1), 102.35 (3) 102.57 and
ing the council on workes compensation, a certificate attestin 2.60
thatthe cash balance in the uninsured employers fund equals ob) The department shall make the payments required under
exceeds$4,000,000. par. (a) from the uninsured employers fund, except that if the

(ag) The secretary shall monitor the cash balanceai, departmenhas obtained reinsurance under $@pand is unable
incurredlosses to, the uninsured employers fund using generdfymake those payments from the uninsured employers fund, the
acceptechctuarial principlesf the secretary determines that thélepartmentgeinsurer shall make those payments according to
expectedultimate losses to the uninsured employers fund dfie terms of the contract of reinsurance.
known claims exceed 85 percent of the cash balance in the unin (2) The department may retain an insurance carrier or insur
suredemployers fund, the secretary shall consult with the coungiice service ganization to process, investigate and pay claims
onworker's compensation. If the secretaaiter consulting with underthis section and may obtain excesstop-loss reinsurance
the council on workels compensatiorjetermines that there is awith an insurance carrier authorized to do business in this state in
reasonablelikelihood that the cash balande the uninsured anamount that the secretary determines is necessary feouhe
employersfund may become inadequatefund all claims under operationof the uninsured employers fund. In caseslving
5.102.81 (1) the secretary shall file with the secretary of adminiglisputedclaims, the department may retain an attorney to repre
tration a certificate attesting that the cash balance in the uninsufegtthe interests of the uninsured employers fund andake
employer’sfund is likely to becom&adequate to fund all claims @Ppearances on behalf thie uninsured employers fund in pro
unders. 102.81(1) and specifying a date after which no nevgeedingaunder ss102.16to102.29 Sectior20.930and all provi
claimsunder s102.81 (L)will be paid. sionsof subchlV of ch. 16 except s16.753 do not apply to an

(am) If the secretary files theertificate under pafa), the attorneyhired under this subsection. The dea for the services

: : ainedunder this subsection shall be paid from the appropriation
departmentnay expend the moneys in the uninsured employJ'%tders. 20.445 (1) (rp) The cost of any reinsurance obtained

fund, beginning on the first day of the first July after the secreta) A . / : e
files that certificate, to make payments undelG2.81 (1)to mggzzlss(sil;tgﬁ%tlon shall kpaid from the appropriation under

employeesof uninsured employers and to obtain reinsurance - . .
unders.102.81 (2) (3) An injured employee of an uninsured employer or his or

' . her dependents may attempd recover from the uninsured
(b) If the secretary does not file the certificate under(pgr employer,or a 3rd party under £02.29 while receiving or

the department may not expend the moneys in the uninsurg mptingto receive payment under suhb).

I sfund.
employersiun (4) An injured employee, othe dependent of an injured

(c) If, after filing the certificate under pdpn), the secretary :
files the certificate under pgeg), the department may expend th%epaqllg)éegivg??hree?;;\ésﬁng?e or more payments under €Ljp.

moneysin theuninsured employers fund only to make payments . .
unders. 102.81 (1)to employees of uninsured employers on (a) If the employeer dependent begins an action to recover

claims made before the date specifiedthat certificate and to cor&wpeniggogrom th%empl?]yeg’employer or a 3rd rilart'bable
obtain reinsurance under $02.81 (2)for the payment of those Unders. 102.29 provide to the department a coplall papers
claims. filed by any party in the action.
; b) If the employee or dependent receives compensation from
(4) (a) If an uninsured employsvho owes to the department ( :
anyamount under £02.820r102.85 (4)ransfers his or her busi :hetﬁmé)loyeis emtptlﬁyelr ora Srf(itﬁar;yl:lab!e undet82.29 pay
nessassets or activities, the transferee is lidbtethe amounts '© € départment the fesser or the following:

owedby the uninsured employender s102.820r 102.85 (4)if 1. The amount after attorney fees and costs that the employee
the department determines that all of the following conditions afé dependent received under s(b.
satisfied: 2. The amount after attorney fees and costs that the employee

1. At the time of the transfethe uninsured employaendthe ©Of dependent received from the employer or 3rd party
transferee are owned or controlled in whole or in substantial part,(5) The department of justice may bring an action to collect
eitherdirectly or indirectlyby the same interest or interestsith/  the payment under sul4).
out limitation by reason of enumeration, it is presumed unless (6) (a) Subject to parb), an employee, dependent of an
shownto the contrary that the “same interest or interests” includesiployee an uninsured employea 3rd party who is liablender
the spouse, child or parent of the individual who owned or coB.102.290r the department may enfato an agreement to settle
trolled the business, or any combination of more than one of theabilities under this chapter

2. The transferee has continued or resumed the business of thgh) A settlement under pda) is void without the departmest’
uninsuredemployer either in the same establishmentetse  written approval.
where; or the transferee has employed substantially the same(7) This section first applies to injuries occurring on the first
employeesas those the uninsurechployer had employed in con gay of the first July beginning after the day that the secretary files
nectionwith the business assets or activities transferred. acertificate under £02.80 (3)a), except that if the secretary files

(b) The department may collect from a transferee describedaipertificate under <02.80 (3) (ag}his section does not apply to
par.(a) an amount owed under®)2.820r 102.85 (4)using the claimsfiled on or after the date specified in that certificate.
proceduresspecified inss.102.83 102.835and102.87and the _ History: 1989 a. 641995 a. 17; 2003 a. 1442005 a. 172253 410, 2007 a. 97

ifiad i i 009a. 206
preferencespecified in s102.84in the same manner as the depart Cross-reference: See also OWD 80.62 Wis. adm. code.

mentmay collect from an uninsured emplayer Section102.18 (1) (bp) does not govern the conduthefDepartment or its agent
History: 1989 a. 641991 a. 851993 a. 811995 a. 17,2003 a. 1392005 a. 172  anddoes not impose any penalty on the department or its agent for bad faith conduct
2007a. 185 in administering the Uninsured Employé&nsnd. Section 102.18 (1) (bp) constitutes
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the exclusive remedy for the bad faith conduct obamployer or an insurance carrier proceedingfor review is pending, the department or any autho
Becausesub. (1) (bp) does not apply to the departnsaagent, it does not provide : : ;

an exclusive remedy for the agenbad faith. Moreovesub. (1) (a) exempthe r|_zed_representat|ve may Issue a warrant directeti¢cclerk of
Departmentnd its agent from paying an employee the statpiemalties and interest Circuit court for any county of the state.

imposedon an employer or an insurance carrier for thesdeeds, but nothing in sub ; : : ;

(1) (a) exempts the department or its agent from liability for its bad faith conduct in 2. The clerk of circuit Cc_)urt shall enter in the JUd_gm_e_nt and
processingslaims. Aslakson.vGallagher Bassett Services, 12007 W1 39300  lien docket the name of theninsured employer or the individual
Wis. 2d 92729 N.W2d 712 04-2588 mentionedn the warrant and the amount of the paymentsf-

) est,costs, and other fees for which the warrant is issued and the
102.82 Uninsured employer payments. (1) Except as gatewhen the warrant is entered.

providedin sub.(2) (ar) an uninsured employer shall reimburse
the department for any payment made undé02.81 (1)o or on
behalfof an employee of the uninsurethployer or to an empley
ee'sdependentand for any expenses paid by the department
administeringthe claim of the employee or dependents, le
amountgepaid by the employee or dependents undédz81(4)
(b). The reimbursement owed under this subsection is due withi: o
30days after the date on which the department notifies the u éltr;e a;nount ovvte(_inclu%lng interest, costs, and other fees to
suredemployer that the reimbursement is owed. Interest sh fdate o payment, IS _pal ’ o )
accrueon amounts not paid when due at the rate of 1% per month. 4- After the warrant is entered fine judgment and lien docket,
(2) (a) Except as provided in patag), (am)and(ar), all unir the department or any authorized representative fiteign exe

tion with the clerk o€ircuit court for filing by the clerk of cir
%lt(’(ier(]j;_mployers shall pay to the department the greater of the 1(ci)lLIJIit court with the_sherﬁfof any county wher_e r_eal or personal
1. Twice the amount determined by the department to eq 7 pertygf thﬁ unrllns#redl employer %r thﬁ |rL1f(fj|y|duaIfurx|;|nda
what the ransured smployer would have paid ring paiods gimmorandne et levy uponand sell sifient e and
illegal nonpayment for worké& compensation insurance in th

dincG— iod based on th | i th aythe amount stated in the warrant in the same manner as upon
g:gggdmgg yﬁ;’g period based on the empldygrayroll in the - 5, oy utioragainst property issued upon the judgment of a court

i of record, and to return the warrante department and pay to
2. Seven hundred and fifty dollars. it themoney collected by virtue of the warrant within 60 days after
(ag) An uninsured employer who is liable to the departmeréceiptof the warrant.

underpat () 2 shall pay to the department, in lieu of the payment () The clerk of circuit court shall accept agmter the warrant

requiredunder par(a) 2, $100 per day for each day that then the judgment and lien docket without prepayment of any fee,

3. A warrant entered under sulid shall be considered in all
respectsas a final judgment constituting a perfected lien on the
right, title, and interest of the uninsured employer or the individual
"iall of that persos real andpersonal property located in the
untywhere the warrant is entered. The lienfieative wherthe
S’E{)artmenissues thevarrant under subd.. and shall continue
i

employeris uninsured if all of the following apply: butthe clerk of circuit court shall submit a statement of the proper
1. Theemployer is uninsured for 7 consecutive days or legee semiannually to the department covering the periods from Jan
2. The employer has not previously been uninsured. uary 1 to June 30 and Julytd December 31 unless afdient bilk

3. No injury for which the employer is liable unded§2.03 ing period is agreed to between the clerk and the department. The

hasoccurred during the period in which the employer is unii€€s shall then beaid by the department, but the fees provided by
sured. $.814.61 (5)for entering the warrants shall be adtkethe amount

: of the warrant and collected from the uninsured employer or the
(am) The department may waive any payment owed ypater =~ - ' h ; )
(a) by an uninsured employer if the department determines that fpvidual when satisfaction or release is preser?ted for entry
uninsuredemployer is subject to this chapter only because the (2) Thedepartment may issue a warrant of like terms, force,

uninsuredemployer has elected to become subtiethis chapter andeffect to any employee or other agent of the department, who
unders.102.05 (2)or 102.28 (2) may file a copyof the warrant with the clerk of circuit court of any

; tyin the state, and thereupon the clerkiofuit court shall
(ar) The department may waive any payment owed under pat-" ; . .
(a) or(ag)or sub(1) if the department determines that the sole reﬁﬁt‘?lrtt)he warranlt_ in the rj]udgment and lien dq(;]kﬁt and th? warrant
sonfor the uninsured employerfailureto comply with s102.28 Shallbecome a lien in the same manrerd withthe same force

(2) is that the uninsureemployer was a victim of fraud, misrepre andeffect, as provided in sufil). In the execution of the warrant,
sentatioror grossnegligence by an insurance agent or insuranfa€ €mployee or other agent shall have all the powers conferred by
aw upon a sherff but may not collect from the uninsured

brokeror bya person whom a reasonable person would believ: s .
aninsurance agent or insurance broker employeror Fhe individual any fee athage for the execution of

(b) The payment owed under péa) or (ag)is due within 30 the warrant in excess of the actual expenses paid in the perfor
daysafter the date on whidhe employer is notified. Interest shaIImanceof his or her.duty P
accrueon amounts not paid when due at the rate of 1% per montn.(3) If a warrant is returned not satisfied in full, tepartment

(c) Thedepartment of justice oif the department of justice shallhave the same remedies to enforce the amount due for pay

consentsthe department of workforce development may bring ﬁgf/sélgtqel:?trhggft:' ;}Qgt ?ﬁzﬁ{nfseﬁz da:n']f fgee?%??ﬁénien%ﬁ had

actionin circuitcourt to recover payments and interest owed to t 9 g ploy .

departmentf workforce development under this section vidual and an execution had been returned wholly or partially not
' satisfied.

(3) (&) When an employee dies as a result of an injury for . .
which an uninsured employer is liahleder s102.03 the unin . (%) Whenthe payments, interesiosts, and other fees speci
suredemplover shall pay $1.000 to the department fied in a warrant have been paid to the department, the department

ploy pay -, o " P . . shallissue a satisfaction of the warrant and file it with the clerk of

h(b) The payment un_((jjer péa) is ml addition to any be”efﬁ” cgcuit court. The clerk of circuit court shall immediately enter the
%.u?rcgrpfg;aetr'ﬁgl %z:ngﬁt?ﬂn%muqu}éfigzr i‘ért‘(’)"i%rzs g;t & WQHtisfactionof thejudgment in the judgment and lien docket. The
jury supp : : departmenshall send a copy of the satisfaction to the uninsured

History: 1989 a. 64359 1991 a. 851993 a. 811995 a. 2%.9130 (4) 1997 a. g
5 Ston: 1989 8. 94359 1991 2. 851993 2. 811995 2. 25 @1972.  amployer or the individual.

(5) Thedepartment, ift finds that the interests of the state will
102.83 Collection of uninsured employer payments.  not bejeopardizedand upon such conditions as it may exact, may
(1) (@) 1. If an uninsured employer or amdividual who is issuea release of any warrant with respect to any real or personal
found personally liable under sufB) fails to pay to the depart propertyupon which the warrant is a lien or cloud upon title. The
mentany amount owed to the department und&éb2.82and no clerk of circuit court shall enter the release upon presentation of
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therelease to the clerk and payment of the fee for filingatease (b) Any 3rd party who fails to surrender any property or rights
andthe release shall be conclusive proof that the lien or clotalproperty subject to leyyipon demand of the department, is-sub
upon the title of the property covered by the release is extifectto proceedings to enforce the levihe 3rd party is not liable
guished. to the department under this paragraph for more than 25% of the

(6) At anytime after the filing of a warrant, the departmengiebt. The department shall serve a final demand as provided
may commence and maintain a garnishee action as providedusgersub.(13) on any 3rd party who fails to surrengeoperty
ch.812or may use theemedy of attachment as provided by chProceedingsnay not be initiated by the department untddys
811 for actions to enforce a judgment. The place of trial of @iter service of the final demand. The department shall issue a
actionunder ch811or812may be either in Dane County or thedeterminatiorunder s102.82to the 3rd party for the amount of
countywhere the debtor resides and may not be changedtiemthe liability.
county in which the action is commenced, except upon coasent (c) When a 3rd party surrenders the property or rights to the
the parties. property on demand of the department or digpsathe obliga

(7) If the department issues an erroneous warrantigpart tion to the department for which the levy is made, the 3rd party is
mentshall issue a notice of withdrawal of the warrant to the clefliSchargedfrom any obligation or liability to the debtaith
of circuit court for the county in which the warrant is filed. ThéeSpecto the property or rights tthe property arising from the
clerk shall void the warrant and any liens attached by it. surrenderor payment to the department.

(8) Any officer or director of an uninsured employer that is a (5) ACTIONSAGAINST THISSTATE. (a) If the department has lev
corporation and any membeor manager of an uninsuredied upon propertyany person, other than the debtor who is liable
employerthat is a limited liability company may be found individ to pay the debt out of which the levy arose, who claimistenest
ually and jointly and severally liable fahe payments, interest, in or lien on that propertyand who claims that that property was
costsand other fees specified in a warrant under this sectioMfongfully leviedupon may bring a civil action against the state
after proper proceedings for the collection of those amduots N the circuit court for Dane Countyrhat action may be brought
the corporation or limited liability companys provided in this Whetheror not that property has been surrendécetthe depart
section the corporation or limited liability company is unable tgn€nt. The court may grant only the relief under. fiay. No other
pay those amounts to the department. The personal liability of @fgionto question the validity of or to restrain or enjoin a levy by
officersand directorsf a corporation or of the members and marth€ department may be maintained.
agersof a limited liability companyas provided in this subsection  (b) In an action under p4e), if a levy would irreparably injure
is an independent obligation, survives dissolutienganization, rightsto property the court may enjoin the enforcementthut
bankruptcyreceivership, assignment for thenefit of creditors, levy. If the court determines that the property has been wrongfully
judicially confirmed extension or composition, or any analogol@vied upon, itmay grant a judgment for the amount of money
situationof the corporation or limited liabilitgompanyand shall obtainedoy levy.
be set forth in aletermination or decision issued undet(2.82 (c) For purposesf an adjudication under this subsection, the

History: 1993 a. 811995 a. 17, 224 1997 a. 3538; 2007 a. 185 determinationof the debt upon which thaterest or lien of the
) departments based is conclusively presumed to be valid.
102.835 Levy for delinquent payments. (1) DEFINITIONS. (6) DETERMINATION OF EXPENSES. Thedepartment shall deter
In this feCt'O”n' _ mineits costs and expenses to be paid in all cases of levy

(2) “Debt” means a delinquent payment. (7) Use oF PRoceeDs. (a) The department shall apply all

(ad) “Debtor” means an uninsured employer or an individuahoneyobtained under this section first against the expenses of the
found personallyliable under s102.83 (8)who owes the depart proceedingsind then against the liability in respect to which the

menta debt. levy was madend any other liability owed to the department by
(d) “Levy” means all powers of distraint and seizure. the debtor
(e) “Payment” means a payment owed to the department under(b) The department may refund or credit any amount left after
s.102.82and includes interest on that payment. the applications under pa@), upon submission of a claim for a

() “Property” includes all tangible and intangible personépfqndor credit and satisfactory proof of the claim, to the person
propertyand rights to that propertincluding compensation paid entitledto that amount.
or payable for personakrvices, whether denominated as wages, (8) RELEASE OF LEvy. The department maglease the levy
salary,commission, bonus or otherwise, amounts paid periodiponall or part of property levied upon tacilitate the collection
cally pursuant to a pension or retirement program, renteeeds Of the liability or to grant relief from a wrongful leviput that
of insurance and amounts paid pursuant to a contract. releasedoes not prevent any later levy

(2) POWERSOFLEVY AND DISTRAINT. If any debtor who is liable ~ (9) WRoNGFULLEVY. If the department determines that prop
for any debt fails to pathat debt after the department has madrty has been wrongfully levied upon, the department may return
demandor payment, the department may collect that debt and tfhe property at any time, or may return an amount of money equal
expensesf the levy by levy upon any property belonging to th& the amount of money levied upon.
debtor. If the value ofany property that has been levied upon (10) PRESERVATIONOFREMEDIES. The availability of the rem
underthis section is not sfifient to satisfy the claim of thdepart  edy under this section do@st abridge the right of the department
ment,the department may levy upon any additional property td pursue other remedies.
the debtor until the debt and expenses of the |eVy are fu”y pald. (11) EVASION. Any person who removes, deposits or conceals

(3) DuriEs TO SURRENDER. Any person in possession of or aids in removing, depositing or concealing any property upon
obligatedwith respect to property or rights to property that is sulhich a levy is authorized under this section wittent to evade
ject to levy and upon which a levy has been made shall, upondefeat the assessment or collection of any debt is guilty of a
demandof the department, surrender the property or rights er diSlassl felony and shall be liable to the state for the costs of pro
chargethe obligation to the department, except that part of theecution.
propertyor rights which is, at the time of the demand, subject to (12) NoTice BeForeLEVY. If no proceedindor review per
any prior attachment or execution under any judicial process. mitted by lawis pending, the department shall make a demand to

(4) FAILURE TO SURRENDERENFORCEMENTOF LEVY. (&) Any thedebtor for payment of the debt which is subject to levy and give
debtorwho fails to surrender any property or rights to propertyoticethat the department may pursue legal actiorcédiection
thatis subject to levyyupon demand by the department, is subjeof the debt against the dehtorhe department shall make the
to proceedings to enforce the amount of the.levy demandfor payment and give the notice at least 10 days prior to
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thelevy, personally or by any type of mail service which requiredaimsof general creditors and shall be paid next aftepétyenent
asignature of acceptance, at the address of the debt@pgedrs of preferred claims for wages.

on the records of the department. The demand for payment anistory: 1993 a. 81

noticeshall include a statement of the amount of the debt, includ

ing costs and fees, and the name of the debtor who is liable for18&.85 Uninsured employers; penalties. (1) (a) An
debt. The debtds failure toaccept or receive the notice does na@mployerwho fails to comply with s102.16 (3)or 102.28 (2)for
preventthe department from making the lewyioticeprior to levy  lessthan 1 days shall forfeit not leshan $100 nor more than
is not required for a subsequent levy amy debt of the same $1,000.

debtorwithin one year after the date of service of the oridanat (b) An employer who fails to comply with $02.16 (3)or

(13) ServICEOFLEVY. (a) The department shatrve the levy 102.28(2) for more than 10 days shall forfeibt less than $10 nor
uponthe debtor and 3rd parby personal service or by any typenorethan $100 for each dayn which the employer fails to cem
of mail service which requires a signature of acceptance.  ply with s.102.16 (3)or 102.28 (2)

(b) Personal service shall lbeade upon an individual, other  (2) An employer who is required to provide worleecom
thana minor or incapacitatguerson, by delivering a copy of thepensatiorinsurance coverage under this chapter shall forfeit not
levy to the debtor or 3rd party personally;lbgving a copy of the lessthan $100 nor more than $1,000 if the employer does any of
levy at the debtds dwelling or usual place of abode withme thefollowing:
personof suitable age and discretion residing there; by leaving a(a) Gives false information about the coverage to his or her
copy of the levy at the business establishmerthefdebtor with employeesthe department or any other person who contracts with
anofficer or employee of the debtor; or by delivering a copy of thae employer and who requests evidence of woskeompensa
levy to an agent authorized by law to receive service of procetien coverage in relation to that contract.

(c) The department representative who serves the levy shal(b) Failsto notify a person who contracts with the employer
certify service of process on the notice of levy form and the perapaitthe coverage has been canceled in relation to that contract.
servedshall acknowledge receipt of the certification by signing (om) The court may waive a forfeiture imposed under €up.
anddating it. If service is made by mail, the return receipt is thg (2) if the court finds that the employer is subject to this chapter

certificateof service of the levy only because the employer electedb&zome subject to this chap
~(d) The failure of a debtor or 3rd party to accept or receive sesrunder s102.05 (2)or 102.28 (2)
vice of the levy does not invalidate the levy (2p) Thecourt may waive a forfeiture imposed under tp.

(14) AnswerBy 3RrRD PARTY. Within 20 daysafter the service or (2) if the court finds that the sole reason for the uninsured
of thelevy upon a 3rd partyhe 3rd party shall file an answer withemployer’sfailure to comply with s102.82 (2)is that the unin
the department stating whether the 3rd party is in possession ofaredemployer was a victim of fraud, misrepresentation or gross
obligatedwith respect toproperty or rights to property of the negligenceby an insurance agent or insurance broker or by-a per
debtor, including a description of the property or the rights teon whom a reasonable person would believe is an insurance
propertyand the nature and dollamount of any such obligation. agentor insurance broker

If the 3rd party is an insurance compahyg insuranceompany (3) An employer who violates an order to cease operations
shallfile an answer with the department within 45 days after thg\gers. 102.28 (4)is guilty of a Class | felony

service of the levy . ) (4) (a) If a court imposes a finer forfeiture under sub$l)
(15) DuraTioN OF LEVY. A levy is efective from the date on 1 (3), the court shall impose under &14an uninsuregémployer
which the levy is first served on the 3rd party until the liability oWy rchargeequal to 75% of the amount of the fine or forfeiture.
of which the levy arose is satisfied, until the levy is released or ) ¢4 fine or forfeiture is suspended in whole or in part, the
until one year after the date of service, whichever occurs f'rStuninsuredemponer surchae shall be reduced in proportion, to
(18) RESTRICTIONON EMPLOYMENT PENALTIES BY REASONOF  the suspension.
LEVY. No employer magischage or otherwise discriminate with
respectto theterms and conditions of employment against al
employeeby reason ofhe fact that his or her earnings have be
subjectto levy for any one levy or because of compliance with ar
provisionof this section.Whoever willfully violates this subsec

(c) If any deposit is made for anfefise to which this section
%oplies,the person making the deposit shall also depasitfa
entamount to include the uninsured employer sughander
Mis section. If the deposit is forfeited, the amount of the uninsured
; . P employer surchge shallbe transmitted to the secretary of admin
tion mﬁy be flnedhnot ngorﬁ than $10,000 or imprisoned for Nrationunder par(d). If the deposit is returned, the uninsured
morethan 9 months or both. ) . . employersurchage shall also be returned.
(19) HearING. Any debtor who is subject to a levy proceeding (d) The clerk of the court shall collect and transmit to the

againstand mistaken identity of the debtdrhe levy is not stayed yiqeqin's 59,25 (3) (f) 2. The secretargf administration shall
pendingthe hearing in any case in which property is Secu'“fx‘fpositthe amount of the uninsuredhployer surchage, together
throughthe levy '

. . with any interest thereon, in the uninsured employers fund as pro
(20) CosToFLEVY. Any 3rd party is entitled to a levy fee ofyjgedin s.102.80 (1)
$5 for each levy in any case where property is secured through th?5) (a) The payment of any judgment under this section may

levy. The 3rd party shall deduct the fee from the proceeds of Wgsuspended or deferred for not more than 90 it discre

levy. tion of the court. The court shall suspend a judgment under this

o istory: 1993 2. 811995 2. 17,1997 a. 18/283 2001 a. 102005 2. 4422007 oo rinnupon the motion of the departmentitie department is
satisfiedthat the employés violation of s102.16(3) or 102.28

102.84 Preference of required payments.  Subject tahe (2) was beyond the employsrcontrol and that the employer no

federalbankruptcy lawsin the event of an uninsured empldger longer violates s.102.16 (3)or 102.28 (2) In cases where a

dissolution reoganization, bankruptcyeceivership, assignmentdeposithas been made, any forfeitures, surgbsy fees, and costs

for benefit ofcreditors, judicially confirmed extension proposalmposedunder ch814shall be taken out of the deposit andithk

or compositionor any analogous situation including the adminisance.if any, returned to the employer

tration of estates in circuit courtthe payments required of the (b) In addition to any monetary penalties, the court may order

uninsuredemployer under 4.02.82shall have preference over allan employer to perform or refraimom performing such acts as
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may be necessary to fully protect anfibefuatethe public inter (4) A defendant may make a stipulation of no contest by sub
est,including ceasing business operations. mitting a deposit and a stipulation in the manner provided by sub.
(c) All civil remedies are available in order to enforce the{judg3) before the court appearance date. The signed stipulation is a

mentof thecourt, including the power of contempt under@s.  pleaof no contest and submission to a forfeityrieis the costs,
History: 1989 a. 641993 a. 811995 a20% 1997 a. 2832001 a. 1092003 a. fees,and surchaes imposed under cB14, notto exceed the

33,139 326 amountof the deposit.

- I (5) Exceptas providedby sub.(6), a person receiving a

102.87 Citation procedure. (1) (a) The citation procedures depositshallprepare a receipt in triplicate showing the purpose for

establishedby this section shall be used only in an action hich thedeposit i ; o
. LG posit is made, stating that the defendant may inquire
recovera forfeiture under £02.85 (Ljor (2). The citation form 546 ofice of the clerk of the circuit court regarding the disposi

providedby this section magerve as the initial pleading for theFon of the deposit, and notifyinthe defendant that if he or she
actionand is adequate process to give a court jurisdiction over {1, anpear in court at the tirspecified in the citation he or she
personif the citation is filed with the circuit court. . shallbe considered tbave tendered a plea of no contest and sub
(b) The citation may be served on the defendant by registeffited to a forfeiture, plus costs, fees, and surgearimposed
mail with a return receipt requested. underch.814, not to exceed the amount of the deposit and that the
(2) A citation under this section shall be signed by a depatourt may accept the plea. The original of the receipt shall be
mentdeputy or by an dicer who has authority to make arrests fodeliveredto the defendant in person or by mail. If the defendant
theviolation, and shall contain substantially the followinfpr-  paysby check, the canceled check is the receipt.
mation: (6) Theperson receiving a deposit and stipulation of ne con
(a) The name, address and date of birth of the defendant. testshall prepare a receipt in triplicate showing the purpose for
(b) The namand department of the issuing department depughich thedeposit is made, stating that the defendant may inquire
or officer. atthe ofice of the clerk of the circuit court regarding the disposi
(c) Theviolation alleged, the time and place of occurrence,i@n Of the deposit, and notifying the defendant that if the stipula
statementhat the defendant committed the violation, the statu#{en of no contests accepted by the court the defendant will be
or rule violated and a designation of the violation in |angua§n3|deredo have submitted to a forfeiture, plus costs, fees, and
e

which can be readily understood by a person making a reasonaEehargeimposed under c814, not to exceed the amount of the
effort to do so. posit. Delivery of the receipt shall be made in the same manner

. sprovided in sub(5).
not(i?:)et(?\a?ﬁptgértlme anglace for the court appearance, and 8 (7) If adefendant issued a citation under this section fails to

(€) The maximum forfeiture, plus costs, fees, and suekar appearin court at the time specified in the citation or by subse
imposed under cl814, for which the defendant is liable. quentpostponement, the following procedure applies:

L . . L (a) If the defendant has not maddeposit, the court may issue
apéféarZL%\QS|ons for deposit and stipulation in lieu of a coutt < \mmons or an arrest warrant.

() Notice that if the defendant makes a deposit and failség(b) If the defendant has made a deposit, the citation may serve

h k L e . the initial pleadingand the defendant shall be considered to
appearin court at the time specified in the citation, the failure t, e tendered alea of no contest and submitted to a forfeiture
appeawill be consideredender of a plea of no contest and-su '

issionto aforfeit | s f d ; d lus costs, fees, and surchas imposed under cB14, not to
missionto aforfeiture, plus costs, fees, and surgeasrimposed o, coedhe amount of the deposit. The court may either adeept

underch.814, not to exceed the amount of the deposit. The noti - B -
shallalso state that the court, instead of accepting the deposit g%ggfngﬂscsﬁge:tsim mec?r::r JT;i?urgtfegrt]da;rio;gilgggigggg‘? 0

plea, may decide to summon the defendant or may issue an afiesl a0 the summons, the court shall issue an arrest warrant.

warrantfor.the defgndant upon failure to respcmdi_su.mmons. If the court accepts the pleamb contest, the defendant may
_(h) Notice that if the defendant makes a depasit signs the \yithin 90 days after the date $et appearance, move to withdraw
stipulationthe stipulation will be treated as a plea of no contest afik plea of no contest, open the judgment, and enter a pheat of
submissionto a forfeiture, plus costs, fees, asdrchages guilty if the defendant shows to the satisfaction of the court that
imposedunder ch814, not to exceethe amount of the deposit. fajlure to appear was due to mistake, inadvertence, surprise, or
Thenotice shall also state that the court, instead of accetping excusableneglect. If a defendant is relievédm the plea of no
depositand stipulation, may decide to summon the defendant@jntestthe court may order a written complaint or petitioféo
issue an arrest warrant for the defendant upon failure to respgrdy. If on reopening the defendantfaaind not guilty the court

to a summons, and that the defendant,rafigny time before or sha|l deletethe record of conviction and shali order the defen
atthe time of the court appearance date, move the court for refight'sdeposit returned.

from the efect of the stipulation. . (c) If the defendant hamade a deposit and stipulation of no
(i) Notice that thedefendant mayby mail before the court contestthe citation serves as the initial pleading and the defendant
appearancesnter a plea of not guilty and request another date || be considered thave tendered a plea of no contest and sub
acourt appearance. mitted to a forfeiture, plus costs, fees, and surgbarimposed
()) Notice that if the defendant does not make a deposit amtderch.814, not to exceed the amounttbe deposit. The court
fails to appear in court at the time specifiedthie citation, the may either accept the plea of no contest and enter judgment
courtmay issue a summons or an arrest warrant. accordingly,or reject the plea and issue a summons or an arrest
(3) A defendantissued a citation under this section mayvarrant. After signing a stipulation of no contest, the defendant
depositthe amount of monethat the issuing department deputynay,at any time before or at the time of the court appeardatee
or officer directs by mailing or delivering the deposit and a cogjovethe court for relief from the ffct of the stipulation. The
of the citation before the court appearance date to the clerk of éagrt may acton the motion, with or without notice, for cause
circuit court in the county where the violation occurred, to thghownby afidavit and upon just terms, and relieve the defendant
departmentor to the sherifs ofice or police headquarters of thefrom the stipulation and thefetts of the stipulation.
officer who issuedhe citation. The basic amount of the deposit (8) If a citation or summons is issued to a defendant under this
shall be determinedinder a deposit schedule established by tisectionand he or she is unable to appear in coutherday speei
judicial conference. The judicial conference shall annualfjed, the defendant may enter a plea of not guilty by mailing a letter
review and revise the schedule. In addition to the basic amoustatingthat inabilityto the judge at the address indicated on the
determinedby theschedule, the deposit shall include the costsitation. The letter must show the defendaméturn address. The
fees,and surchayes imposed under c814. lettermay include a request for trial during normal daytime-busi
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nesshours. Upon receipt of the letténejudge shall reply by let trial or ascertained by the court after conviction that such person
ter to the defendars’addressetting a time and place for trial. Thehadbeenbefore subjected to a fine or forfeiture 3 times within a
time shall be during normal business hours ifequested. The period of 3 years under s102.85and that those convictions
dateof the trial shall be at least 10 days from the date on which #egnain of record and unreversed, the person may be fined not
letterwas mailed by thiudge. Nothing in this subsection forbidsmorethan $10,000 or imprisoned for not more ti@amonths or
the setting of the trial at any timeonvenient to all parties con pgth.
cerned. History: 1989 a. 641991 a. 85

(9) A department deputy or arfiokr who collects a forfeiture
andcosts, fees, and surchas imposed under cBl4 under this 102.89 Parties to a violation. (1) Whoeveris concerned in
sectionshall pay the money to the county treasurer within 20 dayfe commission o violation of this chapter or of any department
afterits receipt. If the department deputy diiagr fails to make ryle or order under this chapter for which a forfeiture is imposed
timely payment, the countyreasurer may collect the paymenis a principal and may be cluygd with and convicted of the viela
from the department deputy orficEr by an action in the treasur tjon although he or she did not directly commit it and although the

er's name ofoffice and upon the &¢ial bond of the department e rsonwho directly committed it has not been convicted of the
deputyor officer, with interest at the rate of 12% per year from the|ation.

time when it should have been paid. . . . L
History: 1989 a. 641997 a. 271999 a. 142003 a. 1392005 a. 172 (2) A person is concerned in the commission of the violation

if the person does any of the following:
102.88 Penalties; repeaters. (1) When a person is cen (a) Directly commits the violation.
victed of any violation of this chapter or of any department rule or b) Aid d abets th o f the violati
order,and it is alleged ithe indictment, information or complaint, () Aids and abets the commission of the violation.
andproved or admitted otrial or ascertained by the court after  (C) Is a party to a conspiracy with another to commit the viola
convictionthat the person was previously subjected to a fine &@n or.a}dwses, hires or counsels or otherwise procures another to
forfeiture within a period of 5 years underi02.85 theperson commitit.
may be fined not more than $2,000 or imprisoned for not more (3) No penalty for any violation of this chapter or rule or order
than90 days or both. of this chapter mape reduced or diminished by reason of this sec

(2) When any person is convicted and it is alleged in thgon.

indictment,information or complaint and proved or admitt®d  History: 1989 a. 64
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