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CHAPTER 977

STATE PUBLIC DEFENDER

977.01 Definitions. 977.075 Payment for legal representation.
977.02 Board;duties. 977.076 Collections.

977.03 Board; powers. 977.077 Deposit of payments received.
977.04 Board,; restrictions. 977.08 Appointment of counsel.

977.05 State public defender 977.085 Quarterly report procedure.

977.06 Indigency determinations; redeterminations; verification; collection. 977.09 Confidentiality of files.
977.07 Determination of indigency

Cross-reference: See definitions in £67.02 the collection of payment orderashder s48.275 (2) 757.66
Cross—reference: See als@D, Wis. adm. code. 938.275(2), 973.06 (1) (e))r 977.076 (1)
977.01 Definitions. In this chapter unless the context (5) Promulgaterules establishing procedurés assure that
requiresotherwise: representatiorf indigent clients by the private bar at the initial

stageof cases assigned under this chapter is at the same level as
therepresentation provided by the state public defender

(6) Promulgateules to accommodate thandling of certain
potentialconflict of interest cases by theioé of the state public
defender.The rules shall not provide for the automatic referral of
all potential conflict of interest cases to private counsel.

(1) “Board” means the public defender board.

(2) “Public assistance” means relief provided bgunties
unders.59.53 (21) Wisconsin works under $49.141t049.161
medicalassistance undsubchlV of ch. 49 low-income engy
assistanceunder s.16.27, weatherization assistance under
16.26 and the food stamp program und@edSC 201 to 2029

History: 1977 c. 292003 a. 33s.1913 2776 2777, (7) Review decisions of the state pUb'IC defendegarding
bill payments, as provided under937.08 (4) The board may
977.02 Board; duties. The board shall: affirm, modify or reject the decision of the state public defender
(1) Appoint the state public defender aedtablish the state  (7m) Establish agreementswith the state bar association,
public defende's salary under 20.923 local bar associations, law firms and private counsel designed to

(2) Submitthe budget of the state public defender to the gove&ncouragea certain amounof legal representation under this
nor aftersuch budget is submitted to the board by the state pulsiitapterwithout compensation as a service to the state.
defenderand approved by the board. (7r) (a) Promulgate rules to allow the reduction of payment

(2m) Promulgaterulesregarding eligibility for legal services ratesfor cases assigned by the state public defender under s.
underthis chapterincluding legal services fqzersons who are 977.08(4m)for any of the following:

entitledto be represented by counsel withauletermination of 1. A reduction of not more than $2 per hour for time spent in
indigency,as provided in $48.23 (4) 51.6Q 55.105 or938.23 court.
(4). 2. A reductionof not more than $2 per hour for time spent out

(3) Promulgaterules regarding the determination of indiof court, excluding travel.
gencyof persons entitletb be represented by counsel, other than (b) Any reduction under paia) applies to cases assigned on
personswho are entitled to be representeddmynsel under s. or afterthe efective date of the applicable rule promulgated under
48.23 51.6Q 55.105 or 938.23 including the time periodh par.(a).
which the determination must be made and the criteria to be useq8) Performall other duties necessary and incidental to the
to determine indigency and partial indigencyhe rules shall e formancenf any duty enumerated in this chapter
specifythat, in determining indigencshe representative of the (9) Promulgaterules establishing the maximum fees that the

statepublic defender shall do all of the following: . C= '
. - . . statepublic defender may pay for copies, in any formatmaferi
(2) Consider thanticipated costs of fective representation 5iqhat are subject to discovery in cases in witighstate public
for the type of case in which the person seeks representationyefenderor counsel assigned unded77.08provides legal repre
~ (b) Subjectto par(d), consider assets in the manner describegntation. In promulgating the rules under this subsection, the
in 5.49.145 (3) (apnd treat assets as availaoléhe person to pay boardshall consider information regarding the actual, necessary

the costs of legal representation if the assets exceed the resogfgedirect cost of producing copies of materials that are subject to
limitations under $49.145(3) (a), except that the representativediscovery.

of the state public defender shall exclude only the first $30,000 Ofjistory: 1977 c. 291979 c. 221356, 1981 c. 201985 a. 291987 a. 82399,

the equity value of the home theg¢rves as the individualhome  1989a. 31 1993 a. 4511995 a. 2777, 2007 a. 202009 a. 28164
stead Cross—reference: See als@D, Wis. adm. code.

(c) Subject to pald), treat income as available to the persogz7 03 Board; powers. (1) The board may remove tiseate
to pay the costs of legal representation only if the income excegdg)ic defender pursuant to the procedure und@r .05 (2) The
theincome limitations in s49.145 (3) (b) boardmay enter into contracts wifederal governmental agen

(d) Treat assets or income of thersons spouse as the per ciesand local public defenderganizations for the provision of
son'sassets or income, unless the spouse was the wittimrime |egal services under this chapter

the person allegedly committe'd. o (2) Theboard may promulgateiles to establish exceptions to
(4) Promulgateules regarding the determination of paymentgmiting the amount that may be reimbursed for investigative

requiredof persons found to be indigent in part. expertservices under 9.77.05 (4r)
(4m) Promulgaterules for payments to the state public (2m) The board may promulgate rules that establish proce
defenderunder s977.075 duresto collectpayment ordered under 48.275 (2) 757.66

(4r) Promulgateules that establish procedutesgrovide the 938.275(2),973.06 (1) (epr977.076 (1from a prisonés prison
departmeniof administration with any information concerningfinancial account.
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(3) Thestate public defender may establish procedures by rolethe nameand address of the specific attorney who has been
under which the state public defender may appoint attorneys widssignedo the case.

outregard tos.977.08 (3) (cland(d) based on the state public (h) Accept requests for legal services from persons avho

defender’sevaluation of the attorneys’ performance. entitled to be represented by counsel unde#&23 51.6Q
History: 1977 c. 291991 a. 2691993 a. 4371995 a. 2777. 55.105 or 938.23and from indigent persons who are entitled to
Cross-reference: See alsD, Wis. adm. code. be representethy counsel under 967.06or who are otherwise

o entitled under the constitution or laws of the United States or

977.04 Board; restrictions. The board shall not make any>° tate and id h ith leqal ; hen. in th
decisionregarding the handling of any case nor interfere with tlﬁ?'ss ale and provide such persons with legal services when, in the

statepublic defender or any member of his or &&f in carrying iscretionof the state public defendeuch provision of legal ser

out professional duties. vicesis appropriate.
History: 1977 c. 29 (i) Provide legal services in:

1. Cases involving persons chad with a crime againste
977.05 State public defender. (1) AppoINTMENT. The underss.940.01to 940.12
boardshall appoint a state public defendeno shall be a member 2. Cases involving persons ched with a felony not speci
of the State Bar of Wconsin. The state public defender shalied under subdil.
servefor a period of 5 years and shall contirurdil a successor 3 cases involving persons chad with a misdemeanor that
'tiggt%ct’é”;i%’ligﬁ%ﬁg;ég?ti s‘ftm;g%g%??&;'i” 109f ggetﬁgg‘f;;f{]@@bunishable by imprisonment but is not specified under dubd.
lic defender shall be appointed to seatethe pleasure of the B}VOA}L'Jn(-t::rsyecsi\llir;\(/:%lx’l]rljgit?ﬁéi?TJSI‘ISL(—'J,“?J(?F%]EO egeacy detention or

board. He or she shall devote full time to the performance . . ) .
dutiesas state public defender 5. Cases involving children who are entitled to counsel or are

(2) RemovaL. During a 5-year term commencing priodtdy gg%vgjgedcounsel at the discretion of the court undet8s23or

1, 1980, the state public defender may be diggthronlyfor . . . I o
causeby the board after a public hearing. If the state public 7. Cases involving paternity determinations, as specified

defendeiis serving at the pleasure of the boalor she is subject Unders.767.83 in which the state is the petitionerder s767.80
to removal undlergs:w.oz pleasu ° 1S SUD) (1) (g) or in whichthe action is commenced on behalf of the child

(3) SaLARY. The salary of the stapublic defender shall not by an attorne)_/ appglntt_ed gpdeﬂ§.7.407 (1) (C). "
be decreased while he or she serves in that position. 8. Cases involving individuals who are subject to petitions for

. . protective placement or involuntargdministration of psycho
(4) DutiEs. The state public defender shall: tropic medication under cl5.
(a) Supervise theperation, activities, policies and procedures . )
of the ofice of the state public defender () Subject tasub.(6) (e)and(f), at the request of any person
(am) Establish a case management system for use by the geferminedby the state public defender to be indigent or upon

and appellate stafattorneys of the dite of the state public '€ferralof any court, prosecue writ of error appeal, action or
defender. The system shall require the attorneys to record tifgk°ceedingfor habeas corpus or othpostconviction or post-
spenton each case and otassify or describe the type of workCommitmentremedy on behalf of theerson before any court, if
done the state public defender determines the case sheyldrsued.

\ Thestate public defender must pursue the casepfndigent per

(b) Be the chief legal &iter of the ofice of the state public )
defenderand make all final decisions regarding the disposition SOnentitled to counsel under&71.17 (7) (b)L.or980.03 (2) (a)

any case handled by thefick. (jim) Atthe request of an inmate determined by the state public
(c) Prepare and submit to the board for its approval the bienrfigfenderto be indigent or upon referral of the department of
budgetof the ofice of the state public defender correctionsunder s302.1135 (10) represent the inmate in pro

(cm) Appoint one depufithe number of divisioadministra ceedingsfor modification of a sentence undeB82.1135%before
tors specified in s230.08(2) (e) 8mand all stdfattorneys in the theearned releaseview commission, if the state public defender
unclassifiedservice and appoint all other employees in the elas&etermineshe case should be pursued. _
fied service. (k) Represent members of the @ffthe ofice of the state

(d) Prepare and submit to the board fomitproval such per public defender who are named as defendamtawsuits arising
sonneland employment policies as the board shall require. from their dutieswithin the ofice. The attorney general may also,

(e) Prepare and submit to the board and such other personé @BPropriate, represent such staémbersn such litigation. In
may be appropriate an annual report of the activities of fleeof casesvhere a member could be represented by eitheputhlic
in such form as the board shall direct. defenderor the attorney general, the public defender shall deter

() Determine when and where it is necessary to establ/EH€ who shall represent the member )
officesfor the state public defender and arrange for the reftal (L) Commence actions in the naofehe state public defender

suchspace consistent withe policy and procedure of the depart®F @ny client or group of clients seek declaratory judgment on
mentof administration. any matterof concern to persons being represented by fieeof

(g) In accordance with the standards under pajsand(j), (m) Perform all other duties necessary or incidental tpére
accepteferrals from judgessourts or appropriate state agencieformanceof any duty enumerated in this chapter
for the determination of indigency of persons who claim or appear(4r) SERVICESREIMBURSEMENT. (&) The state publidefender
to be indigent. If a referral is accepted and if the person is-detéay not provide reimbursement for investigative or expert ser
minedto be indigent in full or in part, the state public defendaficesprovided in a case assigned to afsiétbrney or to private
shallappoint counsel in accordance with contracts and potitiescounselunder s977.08unless the staattorney or private counsel
the board, and inform the referring judge, court or agency of th@sreceived authorization from the state public defender to retain
nameand address dhe specific attorney who has been assignédn investigator or expert.
to the case. (b) An authorization under pafa) shall state a maximum
(gm) In accordance with the standards under gaysnd(i), amountthat may beeimbursed, and the state public defender may

acceptreferralsfrom judges and courts for the provision of legdt Pay more than that amount except as allowed under the rules
serviceswithout a determination of indigency of persons whe Promulgatedinder s977.03 (2)

entitled to be represented by counsel unde#&23 51.6Q (5) Powers. The state public defender may:

55.105 or 938.23 appoint counsel in accordance with contracts (a) Delegate the legal representation of any person to any
andpolicies of the board, and inform the referring judgearrt memberof the State Bar of Wconsin certified under 877.08
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(b) Designate persons as representatives of the state pubdintenceof imprisonment will be imposed on the probationer
defenderfor the purpose of making indigency determinations anghonthe revocation of probation.
appointingcounsel, if applicable. History: 1977 c. 291979 c. 34352 356, 1981 c. 2027, 289, 1983 a. 3771987

: ; ; e 8,27, 1989 a. 1231, 56,334 1991 a. 263269, 1993a. 318437,451,479,481; 1995
(c) Negotiate contracts with thénited States or any executive,: 57 77.1997 5. 35083 2001 4. 1661 103 109, 2005 2. 2642005 a. 443,265

legislativeor judicial branch thereof to provide legal servit®s 2007a. 29 2009 a. 28
personsappearing before the federal district courts located in thisludicial Council Note, 1981 Reference irsub. (4) (j) to a “writ” of habeas corpus

stateor who are incarcerated in federal custody in this stateoandasbeen removed &icﬁgfgt‘r?grgfé“e[dg’missgg"_":}"ai'ab'e in an ordinary action. See s.

takewhatever legal action suchpresentation requires, including cross-reference: See also ctPD 5 Wis. adm. code.
appealor the commencement of any appropriate original actionswhenthe court of appeals refeacase under sub. (4) (j), representation is discre
(d) Negotiate contracts with local public defendganiza_ tionary, and the public defender must explain its decision to the courtfinieof

tionsas directed by the board. i%tglli/\gl;ghé?.a reasonable time. StateAlston,92 Ws. 2d 893288 N.W2d 866(Ct.

(e) Sponsor conferences and training for attorneys and mayhe public defendes refusal to act under sub. (4) (j) waplained in sticient
chargetuition for attendance at the conferencestaaiding. All  detailto demonstrate a proper exercise of discretion. State ex rel. Pagth, 135

b - : - Wis. 2d 202 400 N.W2d 285(Ct. App. 1986).
moneysreceived shall be deposited ir28.550 (1) (i) The public defender may not be ordered to represent non-indigent parties, except

(6) ResTrICTIONS. (@) The state public defender may not prainderunique andinusual circumstances. State ex rel. Chiark&kow 160 Ws.
vide legal services or assign counsel for caseslving a person 2d 123 465 N.w2d 625(1990).

f : : : The public defendemot the countywasobligated to pay the costs of necessary
subjectto contempt of court proceedings involving the alleQeg(pertwimesses hirethy an appointed private attorney without prior approval, as

failure of the person to pay a forfeiture to a county or municipalityéquiredby rule. Payment dMitness Fees in Statektuisman167 Ws. 2d 168482

; P ; .2d 665(Ct. App. 1992).
(b) The state pUbIIC defender may not prowde Iegal serwc@ ub. (4r) overrules the holding iHuisman that the public defender is liable for

or aS_Sign counsel for a person SUbje_Ct to contempt of court pP&ehertfees incurred by a private attorney without prior approval, but does net over
ceedingaunder s767.770r 767.78for failure to pay child or fam  rule Huisman's holding that the public defendand not theounty is liable for expert

i i ; ing: servicedor indigent defendants. Polk CountyState Public Defendet79 Ws. 2d
ily support, if any of the following applies: 312,507 N.W2d 576(Ct. App. 1993). See also Polk Countydeate Public Defender
1. The action is not brought by the state, its delegate under&swis. 2d 665524 N.W2d 389(1994).

59.53(6) (a)or an attorney appointed undei767.407 (1) (c) _ Readtogetheyss. 809.32 (4) and 977.05 (§)create a statutorjput not constitu
K . . .. tional, right to counsel in petitions for review and cases before any court, provided
2. The judge or circuitourt commissioner before whom thecounseldoes not determine the appeal to be without merit. If counsel faisely
proceedingShaII be held certifies to the state public defetiakr file a petition for reviewthe defendant may petition for a writ of habeas corpus and
P ; ; ; f supreme court has the power to allow late filing. Schmel2duxphy, 201 Ws.
the person will not be incarcerated if he or she is found in contenfifis 46 548 N.W2d 45(1996),95-1096

of court. Although public defenders may Ipermittedto provide representation when the
; i i cgnditionsof sub. (6) (h) are met, the statute does not require them to do so and does
(e) The state public defender may no_t provide "?ga' servmesn@?mandate a per se right to assistance of counsel for filgigon for certiorari
assign counsel for a person wiiles a motion to modify sentence reviewof an administrative appeal. Howeypetitioners were entitled to equitable
e O Rt el o T s A s N ol e
973.19(4), the denial of a motion to modify sentence filed undef " :
’ . riffin v. Smith, 2004 W1 36270 Ws. 2d 235677 N.W2d 259 01-2345
$.973.19 (1) (a)unless the person does one of the following:  Thepublic defender has discretion under sub. (4) (j) to refuse appointment for indi
1. Files the notice of intent to pursue postconvictielief gentsin conditionsof confinement cases and in cases seeking postconviction and
e X L ip . . . postcommitmentemedies when there is no absolute right to courdeAtty. Gen.
within the time limit specified in $809.30 (2) (b)or, if thetime 317
limit specified in s809.30 (2) (b)s enlaged under $809.82 (2) The public defender may represea indigent material witness, subject to s.

within the time limit specified in the order erdarg time. 969.01(3) bail provisions, so long as that representation does not create a conflict of
interestwith another client, but it may not represent an indigent in aforféiture

2. Files the motion to modify sentence undé78.19 (1) (&) actionunless that action is reasonably relatedrte for which the indigent is entitled

within 20 days after the sentence or order is entered. to counsel.72 Atty. Gen. 61

. . . Whenthe public defender declined to pursue a frivolous appeal, it did not violate
(f) The state public defender magt provide legal services OF the prisonets constitutional rights. Polk CountyDodson454 U.S. 3141981).

assigncounsel in cases involving an appeal or postconviction

motionunder s809.30 (2)if the notice of intent to pursue posteon977.06 Indigency determinations; redeterminations;

viction relief is not filed within théime limit specified in s809.30 verification; collection. (1) Dumies. The state public

(2) (b) o, if the time limit specified in 809.30 (2)b) is enlaged  defendershall determine whethgersons are indigent and shall

unders. 809.82 (2) within the time limit specified in the order establisha system to do all of the following:

enlargingtime. (a) Verify the information necessary to determine indigency
(9) The state public defender may not provide legal servicesderrules promulgated under 877.02 (3) Theinformation

or assign counsel in a proceeding undéi78.09 (3)o modify the providedby a person seeking assigremlinsel that is subject to

conditionsof a probationés probation unless all of the following verification shall include any social security numbers providied

apply: an application undesub.(1m), income records, value of assets,
1. The probationer is contesting the modification of the eondiligibility for public assistance, and claims of expenses.
tions of probation_ NOTE: Par. (a) is shown as amendeeff. 6-19-1 by 2009 Wis. Act 164 Prior

. " to 6-19-1 it reads:
2. The state or the court seeks to modify the conditions o (a) Verify the information necessary to determine indigencynder s. 977.07

probationto include a period of confinement unde®®3.09 (4) (2). The information provided by a person seeking assigned counsel that is sub
(h) The state public defender may not provide |ega| servicég to verification shall include any social security numbers pvided on an

or assigncounsel in parole or extended supervision revocati(ﬁﬁgi“sﬁgﬂggg‘nngi,r;ﬁ% gﬂiggﬁggg ecords, value of assets, eligibility fopublic

proceedingsinless all of the following apply: S (b) Redetermine indigency during the course of representation
1. The parolee or person on extended supervision is cont@ftpersons receiving representation.

ing the revocation of parole or extended supervision. (c) Record the amount of time spent on each case atttire
2. Thedepartment of corrections seeks to have the paroleengly appointed under 977.08

personon extended supervision imprisoned uponrtwdcation () Collect for the cost of representation from persons who are
of parole or extended supervision. _ ~indigentin part or who have been otherwise determined to be able
(i) Thestate public defender may not provide legal services @f reimburse the state public defender for the cost of providing
assigncounsel in probation revocation proceedings unless all @unsel.
thefollowing apply: . . _ (1m) APPLICATION FOR REPRESENTATION. The state public
1. The probationer is contesting the revocation of probatioflefender shall request each person seeking to have counsel
2. The department of corrections seeks to have the probasignedor him or her under £77.08 other than a child who is
tioner imprisoned upon the revocation of probation or a stayedtitled to be represented by counsediers.48.230r938.23 to
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provide the state public defender with his or her social security (bm) In response to a request for information undd9s22
numberand the social securityumbers of his or her spouse ang2m) made by the department of children and families or a county
dependent children, if any child support agency unders9.53 (5) the state public defender
(2) VERIFICaTIONS. (a) A person seeking to have counseihallprovide th_e name and addressmﬁndiv_idual,_the_ name qnd
assignedor him or her under £77.08 other than a person whoaddressof the individuals employer and financial information
is entitled to be represented by counsel undet823 51.6q relatedto the individual, if the name, address or financial inferma
55.105 or 938.23 shall sign a statement declaring thator she tion is included in anystatement, &flavit or other information
hasnot disposed of any assets for the purposialifying for that Providedby the individual regarding financial eligibility under s.
assignmenbf counsel. If the representative or authority making77-07and if, at the time the request for information is made, the
theindigency determination finds that any asses disposed of individual is represented by the state public defender or by-coun
for less than its fair market value for the purpose of obtaining t% assigned under 877.08
assignment of counsel, the asset shall be counted under rules prgc) Paragraphéb) and(bm) do not limit the authority of the
mulgatedunder s977.02 (3)at its fair market value at the time itstatepublic defender to release a copy of a statemditaeit or
wasdisposed of, minus the amount of compensation received éherinformation regarding financial eligibility under $77.07

the asset. underother circumstances.
NOTE: Par. (a) is shown as amendeeff. 6-19-1 by 2009 Wis. Act 164 Prior History: 1995 a. 28s.7269t07272 7274mto 7281, 1995 a. 77417,1997 a. 191
to 6-19-1 it reads: 283 2001 a. 1092003 a. 332007 a. 202009 a. 164

(a) A person seeking to have counsel assigned for him or her under s. 977.08, Cross-reference: See also ctPD 3 Wis. adm. code. = ) )
other than a person who is entitled to beapresented by counsel under s. 48.23, _ Not Poor Enough: Why Wconsins System for Providing Indigent Defense is

51.60,55.105, or 938.23, shall sign a statemesitclaring that he or she has not  Failng. Velazquez—Aguilu. 2006 WLR 193.

disposedof any assets for the purpose of qualifying for that assignment of coun . . L .

sel. If the representative or authority making the indigency determination finds 977.07 Determination of indigency. (1) (a) Determina

that any asset was disposed of for less than its fair market value for the purpose tion of indigency for persons entitled ¢tounsel shall be made as
of obtaining that assignment of counsel, the asset shall be counted under s. 977.0%00nas possible and shall be in accordance with the rules promul

2) at its fair market value at the time it was disposedaf, minus the amount of .
((:O)mpensaﬁonreceived for the asset. P gatedby the board under 877.02 (3)and the system established

(am) A persorseeking to have counsel assigned for him or hBPders.977.06 No determination of indigency is required for a
unders.977.08 other than a person who is entitiecbe repre Personwho is entitled to be represented by counsel undé. 23
sentecby counsel under 88.23 51.60 55.105 or938.23 shall ©1.60 55.105 0r938.23
sign a statement declaring that the information that he or she ha§pd) For referrals not made under €09.30 974.06 and
givento determine eligibility for assignment of counsel he or st¥/4.07 a representative of the state public defendexsponsible

believesto be true and that he or she is informed thatrtghe is for making indigency determinations unless the county became
subjectto the penalty under pgb). responsiblainder s977.07 (1) (b) 2or 3., 1983 stats., for these

(b) A person who makes a false representation that he or §fErminations.Subject to the provisions of péan), those coun

; ; P ; figs may continue to beesponsible for making indigency deter
minations. Any such county may change the agencies or persons
who are designated to make indigerusterminations only upon
the approval of the state public defender
(bn) Notwithstanding par(b), if the state public defender
arddetermines that standards und&7..02 (3)are not being

of counsel is guilty of a Class | felony

(3) REDETERMINATIONS. (a) Unless the court has made a
adjustmentinder s973.06 (1) (e)upon determination at the con
clusion of a case that a persenfinancial circumstances arep,

changedthe state public defender may adjust the amount of P&etor that there is pattern of improper denial of indigency find
mentfor counsel.

(b) Thestate public defender may petition a court that order(gfsm a countythe state public defender board shall transfer indi

" ncy determination authorityn the county to the state public
paymentunder s757.66 973.06 (1) (epr977.076 (1Yo modify  jefender. In addition, if less than 100% of the cases at the trial
an order or judgment to adjust the amount of payment or t

- el are assigned to private bar attorneys in a cotimypublic
schedulecamounts at. any_tlme. defendemboard may transfer indigency determination authority in
(c) Except as provided in $48.275 (2) (bpnd938.275 (2)Yb),  the county to the state public defender
anadjustment under this subsection shalbased on the persen’ () For all referrals made under 889.107809.30974.06 (3)

abiéity t%g?%?gd;n the feschedule established by the boaf?b) and974.07 (1), except a referral of a person who is entitled
uncers. : ®) o ) o to be represented by counsel unded&23 51.6Q 55.105 or

(4) OveRsIGHT. (a) A circuitcourt may review any indigency 938.23 a representative of thetate public defender shall deter
determinatiorupon its own motion or the motiar the defendant mineindigency For referrals made under 869.107809.30and
andshall review any indigency determination ugbe motion of  974.06(3) (b), except a referral of a person who is entitled to be
thedistrict attorney or the state pubtiefender The court, district represented by counsahder s48.23 51.6Q 55.105 or 938.23
attorneyor state public defender may summon the _defendan_t. TipR representative of the state public defender ,mmyessa
defendantnay be compelled to testify only as to his or her finagequesfor redetermination has been filadder s809.30 (2) (d)
cial eligibility under this section. If the defendamfuses to tes or the persors request for representation states that his or her
tify, thecourt may find the defendant is not eligible to have eoufinancial circumstances have materially improved, rely ugon
sel assigned for him or her under%/7.08 If the defendant geterminatiorof indigency made for purposes of trial representa
testlflgs_at_ FhIS hearlng_, his or her testimony as todnglaer flnan_ tion under this section.
cial eligibility under this section may not be used directly orindi (d) If the representative of the state public defender or the
rectly in any criminal action, except in a criminal action regardingountydesignee determines that a person is indigent or if no deter
asubsequent chge of perjury or false swearing. minationof indigency is required as provided in faJ, thecase

(b) Thestate public defender shall promptly release a copy giallbe referred to or within thefafe of the state public defender
any statement, &iflavit or other information providelly a person  for assignment of counsel unde©37.08
regardingfinancial eligibility under s977.07only if the state pub 5y The representative of the state public defender or the
lic defender or a circuit court finds all of the following: authority for indigency determinations specified under s@p.

1. Theperson is not eligible to have counsel assigned undggkinga determination of indigency shall ascertain the aséets

s.977.08 the person which exceed the amount needed for the payment of
2. Theperson disposed of an asset for less than its fair markeisonableand necessary expenses incurred, or which st
valuefor the purpose of obtaining assignment of counsel. incurredto supporthe person and the perssimhmediate family
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The assets shall include disposaliieome, cash in hand, stocksg’cigr\s\tfo eggbég it ;gzmﬁﬁ ;élihlag gsgiggment- Steemedy 2008 WI App 186,
andbonds, bank accounts and other property which caobe s 7762 N. 2 A o
L . . . The state public defender may be denied access to jail inmates who have not
vertedto (?aSh within a reasonable period of time and is not nee Ehiesteatounsel, and jail authorities need optpvide by telephone that informa
to hold a job,or to shelterclothe and care for the person and then necessary for the public defender to assess the need to make an indégency
person’simmediate family Assets which cannot be converted t(gunatlomn person under s. 977.07 (1) for an inmate who has requested counsel and
|

> > ; imsindi 78 Atty. Gen. 133
cashwithin a reasonable period of time, such as a pesswrhe, aimsindigency - Gen
car,household furnishings, clothirad other property which hasg77 g75 Payment for legal representation. (1g) In this
beendeclared exempt from attachment or execution bysaall <o qtion “client responsible for payment” means a client of the

be calculated to be assets equivalent in dollars to the amount ofdigenplic defender other than a client entitled to legal represen
loanwhich could be, in fact, raised by using thassets as collat (ation without a determination of indigency

eral. Assets also include any money expendedhieyperson to
postbond toobtain release regarding the current allegéehse. paeﬁ
If the persors assets, less reasonable and necessary living-ex| L - :
: ' - . of the legal representation if the client doespay the applicable
ses,are not sdicient to cover the anticipated cost ofeeftive 1ep  yise. o ntfee under sul3m). The schedule shall establish a fee
resentatiorwhen the length and complexity of the anticipated prg, 2" en type of case, and the fee for a given type of case shall
ceedingsare taken fully into account, the person shall bﬁ !
0

(3) Theboard shall establish by rule a fee schedule that sets the
ountthat a client responsible for payment shall pay for the cost

determinedo be indigent in full or in part. The determination ebased on the average cost, as determined thord, for rep

the ability of theperson to contribute to the cost of legal services sentatiorfor that type of case.

shallbe based upon specific written standards relating to income (3M) Theboard shall establish by rule a fee schedule that sets
assetand the anticipated cost of representation. Under this s discount amount that a client responsible for payment may pay

; i ing a time period established by rule instexdbaying the
igg}f&gﬁgﬁ?zﬂ%ﬁgg u?\%%ifgé%h(vjllr)l%agxf %?uss zt%%l#aslptggi a[ggllmrolicablefee under sul(3). The fee schedule shall establish a
fied, emegency or essential costs. The representative or authofffgcountfee for each type of case included in the schedule under
makingthe determination of indigency shall consider any ass&ld?:(3)- If a client responsible for payment pays the applicable
of the spouse of theerson claiming to be indigent as if they wer. iscountfee withinthe time period established under this section,
assetof the personunless the spouse was the victim of a crim e client may not be held liable for any additional payment for

allegedly committed by the person. counsel. .
NOTE: Sub. (2) is epealed eff. 6-19-1 by 2009 Wis. Act 164 (4) Theboard shall establish by rule a fee schedule that sets the

(2m) If the person is found to be indigent in full or in part, théyaximumamount that a parent subject t048.275 (2) (b)or
personshall be promptly informed of the stateight to payment 938.275(2) (t_))shall pay as reimbursement for_legal services and
or recoupment under 48.275 (2)757.66938.275(2),973.06 (1) Setsthe maximum amount that a person subject &l%050r
(e), 0r977.076 (1)and the possibility that thgayment of attorney 55.107shall pay as relr.nburseme.nt fegal services. The maxi
feesmay bemade a condition of probation, should the person §aumamounts under this subsection shall be based on the average

placedon probation. Furthermore, if found to be indigent in pargSt; @s determined liyeboard, for each applicable type of case.
History: 1995 a. 2777, 2005 a. 1292007 a. 20

the person shall be promptly informed of the extent to which heCrOSS_reference: See also ctPD 6 Wis. adm. code.

or she will be expected to pay for counsel, and whether the pay

mentshall be in théorm of a lump sum payment or periodic payg77.076 Collections. (1) If the statepublic defender notifies
ments. The person shall be informed that the payment amoypk court in which the underlying action was filed that a person
may be adjusted if his or her financial circumstarndenge by the \vh is required to reimburse the state public defender for legal
time of sentencing. The payment and payment schedule Sha'bw%‘?resentatiomas failed to make the required payment or to
setforth in writing. This subsection does not apply to persons wi ely make periodic payments, the court may issue a judgment

havepaid under $977.075 (3m) on behalf of the state for the unpaid balance and direct the clerk

History: 1977 c. 291979 c. 17%.53; 1979 c. 3561981 c. 205.1833 2202 (41) P : : :
(), Sup. Ct. Order1 23 Ws. 2d xi (1985)1985 a, 291987 a. 2761, 399 1991 . of circuit court to file and docket a transcript of the judgment,

39,1993 a. 16451 491 1995 a. 2777; 2001 a. 162005 a. 2022007 a. 20972009  Withoutfee. If the court issues a judgment for the unpaid balance,
a.164 the court shall send a notice to the person at his diakerknown

Cross—reference: See also ct?D 3 Wis. adm. code. wil i ; i
Judicial Council Note, 1984:Sub. (1) (c) is amended by dispensing with redeteraddreSShat acivil JUdgment has been issued for the unpald bal

minationsof indigency unless the notice under s. 809.30 (2) (b) indicates that RBCE- The judgment has the same forpe ar.f'dcehs judgments
defendant'financial circumstances have materially improved or the distiiotney  issued under 806.1Q0 Except as provided in $43.275 (2) (b)

timely requests a redetermination under s. 809.30 (2) (d). The intent is to limit h4938.275 (2Xb) the judgment shall be based on the pesson’
costand delay associated with indigency redeterminations to cases in which therg,is : !

reasorto believe thathe defendant no longer qualifies for public defender assistanc%b”'ty to pay and on the fegchedule established by the board
[Re order efective July 1, 1985] unders.977.075 (3)

Thedefendant must prove an inability téaal counsel by @reponderance of the (2) The department of administration may CO||Gﬂ:l1paid
evidence. State vBuelow 122 Ws. 2d 465363 N.W2d 255(Ct. App. 1984). . .

A determination of indigency by theublic defender is not the end of a courtre'mbursemenpaymer]ts to the state pUb“C defender ordered by

inquiry of the right to counselState vDean,163 Ws. 2d 503471 N.w2d 310(Ct. ~ acourt under sul{1) or s.48.275 (2) 757.66 938.275 (2) (apr

Aplﬁ'%%?(%rzéits separate determination of whether a defendant is indigent for p973'06(1) (€) The department may contract with a private cellec
posesof court-appointed counsel, the trial court should consider federal poveﬂ?n agency to collect thesg paymentg. Sectiér705does not
guidelines. If a defendanhas no assets and an income well below the poverty lev@pply to a contract under this subsection.
thetrial court should set forth why it determined that the defendant cdatd aburt History: 1995 a. 2777, 352, 417. 1997 a. 35
sel. State vNieves—-Gonzales, 2001 WI App 042 Ws. 2d 782625 N.W2d 913
00-2138 . .

UnderDean, a trial court is only obligated to advise a defendant of the right 877.077 Deposit of payments received. Payments for

counsel. The trial court is not required to conduct a colloguy that includes specifiervicesprovided by the state public defender or other counsel

adviceto a defendant that the right to appointed counsel is broader than the rig f i
counselprovided by the state public defender and includes the right to counltgl?derthls chapter that are received pursuant 878.07977.075

appointecby the court and paid for by the counState vDrexler 2003 Wi App 169, Or 977.076shall be deposited in the state treasury and credited to
266Wis. 2d 438669 N.W2d 182 02-1313 ) o the appropriation under 20.550 (1) (L)

Theprocedures set forth Dean suggest that the inherent power of the circuit court History: 1995 a. 27
shallbe exercised to cover situations when a defendant cooperated witRBfse ’ '
financial analysis, was found not to be indigent under the legislative criteria, . .
basedon the individual circumstances of the case, public justice, and sound pol2¢7.08 Appointment of counsel. (1) If the representative
wasin fact indigent. The inherent power of the court should not be invoked whega the authority forindigency determinations specified under s.

defendanfails to seek SPD appointment, fails to cooperate with the SPD for the in P . ;
gencyassessment, or fails to submit the required information to enpkaper assess @77,07(1) refers a case to or within tldfice of the state public

ment. A defendant in this position carries the burden of subnyitoafto the circuit - defenderor if a case is referred unde#$.23 (4) 51.6Q 55.105
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or 938.23 (4) the state public defender shall assign counsel (4) At the conclusion of each case, qrivate local attorney
accordingto subs(3) and(4). If a defendant makes a request fowho has been appointed shall submit a copy obhfger bill to the
changeof attorney assignment, the change of attorney st statepublic defender The state public defender shall review the
approvedby the circuit court. bill and reject it or approve it in whole or in part. The state public
(2) All attorneys in a county shall be notified in writingthg ~ defendershall then pay the bill according to the rates ursdér.
statepublic defender tha set of lists is being prepared of attor(4m). Any attorney dissatisfied with the decision of the state pub
neys willing to represent persons referred under8.23 (4) lic defender regarding the bill may have the decision reviewed by
51.6Q 55.105 or938.23 (4)andindigent clients in the following: the board.This subsection does not apply if the attorney is work
(a) Cases involving persons chad with a crime against life ing under an agreement authorizeutier s977.02 (7m)r a con

underss.940.01t0 940.12 tractauthorized under suf®) (f).
(b) Cases involving persons cpad with a felony not speci (4m) (a) Unless otherwise provided by a rule promulgated
fied under par(a). unders.977.02 (7r) for casesssigned before December 1, 1992,

(c) Cases involving persormbaged with a misdemeanor thatprivatelocal attorneys shalle paid $45 per hour for time spent in
is punishable by imprisonment but is not specified unde(g@gar court; $35 perhour for time spent out of court, excluding travel,

(e) Casesnvolving children who are entitled to counsel or aréelatedto a case; and $25 per hour for time spent in travel related
providedcounsel at the discretion of the court undet8s23or  t0 @ case if any portion of the trip is outside the county in which
0938.23 theattorneys principal ofice is located or if the trip requires trav

(g) Cases involving persons entitled to counsel undet&h. €ling a distance of more than 30 miles, one weym the attor

(h) Cases involving paternity determinations as provided inn€y’s principal ofice.

767.83 (b) Unless otherwise provided by a rgi@mulgated under s.

(3) (a) Attorneys notifiecunder sub(2) shall have a reasen 977.02(7r) or by a contract authorized under s(@®).(f), for cases
abletime to submit their names for inclusion on any or all of ti@ssignecbn or after December 1, 1992, and before July 29, 1995,
lists. Attorneys shall, in submitting their nameast forth their Privatelocal attorneys shalie paid $50 per hour for time spent in
legal education and experience which qualifies therprivide  court; $40 pethour for time spent out of court, excluding travel,
representatioin the types of cases they have expressed an inteféttedto a case; and $25 per hour for time spent in travel related
in handling. The state public defender shall compile a list of tHga case if any portion of the trip is outside the county in which
names and qualifications submitted. theattorneys principal ofice is located or if the trip requires trav

(b) A final set of lists for each county shall be prepared,-cer@lling a distance of more than 30 miles, one weym the attor
fied and annually updated by the state public defenBersons ney'sprincipal ofice.
may not be excluded from any list unless the state public defender(c) Unless otherwise provided layrule promulgated under s.
states in writing the reasons for such action in the context of exB77.02(7r) or by a contract authorized under si@).(f), for cases
ing rules adopted by the state puldlefender board. Any attorneyassignedn or after July29, 1995, private local attorneys shall be
thusexcluded shall then have the opportunity to appeal the stagd $40 per hour for time spent related to a case, excluding travel,
public defende’s decision to the board, which shall issue a finaind$25 per hour for time spent in travel related to a case if any
decision in writing. portion of the trip is outside the county in which the attoreey’

(c) A persorappointed from the set of lists prepared under pgrincipal office is located or if the trip requires traveling a distance
(b) shall be appointed in order from the top of each list; if any-att@f more than 30 miles, one wafyom the attorney' principal
neythus appointed states in writing that he or she cannot acceffice.
the appointment, he or she shall be placed on the bottom of the list(5) (a) The purpose of this subsection is to provide standards
and the attorney thus elevated to the top of the list shall ks use in budgetary determinations.

appointed. (bn) Except as provided in pafbr), any of thefollowing
_(d) Whenever the director of a local public defendgroiza-  ¢onstitutesan annual caseload standard for an assistanpsiate
tlonl[? ac?pct)tlnted as cout?sel, he or ;she dm"’k‘)y atShSIQIn th? casbelzl t9j@MWefender in the subunit responsible for trials:

qualified attorney or attorneyemployed by the local public e .
defenderrganization. 1. Felgny cases npt spgcmed in subnh 184.?.

(e) An attorneymaybe appointed without regard to pais. 1m. First-degree |nFent|onaI homicide cases: 15.
and(d) if the attorney is currently or has previouspresented 1r. Cases representing persons undégg.05 15.
thedefe_ndant. Any appointment out of order shall serve in lieu of 2. Misdemeanor cases: 492.
anappointment in the regular order _ 3. Cases not covered under subdlm, 1r.or2.: 246.

(f) The state publidefender shall enter into as many annual (br) Beginning on July 1, 2000, the state public defender may
contractsas possible, subjettt par (fg), with private local atter — exemptup to 10 full-time assistant state public defenders in the
neysor law firms forthe provision of legal representation. Undegpunitresponsible for trials from the annual caseload standards
any such contract, the state public defender shall assiges ynderpar (bn) based on their need to perform other assigned
without regard to pars(c) and (d), shall set a fixed-fee total g ties.
amountfor all cases handled and shall pay that amount, except thafc) At the trial level, 67%f the felony and juvenile cases shall
the state public defender may not pay an attorney more for a Cgg§andled within the dice.
thanhe or she would receive accorditigthe rates under sub. pistory: 1977 c. 29354 1979 c. 352356 1981 c. 201983 a. 3771985 a. 29
(4m). The contract shall include a procedure authorizing the sta$e473to 24763 3202 (42) 1985 a. 1201987 a.27, 399 1989 a. 121991 a. 39
public defender to make additional payments for a case or? Slggg{ 2 o5318 923 451, 491, 1995 a. 2777, 1997 a. 271999 a. 92005 a.
reassigna case if the circumstances surroundimgcase justify  cross—reference: See also ch®D 1, 2, and4, Wis. adm. code.
the additional payment or reassignment. The cor%ts’ power to appropriate compensation for court-appointed counsel is

P ssaryor the efective operation of the judicial system. In ordering compensation

(fg) The total number of g:ases that may be SUbJECt to the anr;ﬁégourt—ordered attorneyscaurt should abide by the s. 977.08 (4m) ratg when it
contractsunder par(f) for a given year magot exceed 33% of the canretainqualified and ééctive counsel at that rate, but should order compensation
total number of cases at the trial level that are assigned by the Sitihe rate undeBCR 81.0%or 81.02, or a higher rate when necessargecure ééc-

public defender to private counsel under this section foryibat 8/5905(;9%6" Friedrich.\Dane County Circuit Ctl92 Wis. 2d 1, 531 N.w2d 32

(g) The state public defender may appoint an attorney without
regardto pars.(c) and(d) based on the state public defersler 977.085 Quarterly report procedure. (1) The board shall
evaluationof that attorney performance if the board promul providequarterly reports to the departmeftadministration and
gatesrules under €977.03 (3) the joint committee on finance regarding all of the following:
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(a) Privatebar and stéfcase loads at the trial and appellate lev  (3) Theboard shalprovide quarterly reports to the joint com
elsand expenditures of moneys unde2&550 (1) (bYo (d) for mitteeon finance orthe status of reimbursement for or recoup
the current fiscal year ment of payments under s€8.275 51.605 55.107 757.66

(b) Projections for the private bar and &tzdse loads at the 938.275977.06 977.075and977.076 including the amount of
trial andappellate levels and for expenditures of moneys undef@venuegenerated by reimbursementd recoupment. The quar

20.550(1) (b)to(d) for the remainder of the current fiscal year ant®rly reports shall include any alternative means suggestéteby
for the next fiscal year boardto improve reimbursement and recoupment procedures and

ta increase the amount of revenue generated. The depardment
Mlstice, district attorneys, circuit courts and applicable county
gencieshall cooperate by providing any necessary information

(c) In all of the quarterly reports for fiscal years 1995-96 al
1996-97 jnformation regarding the status of contracting underg

977.08(3) (f) and in the first 2 quarterly reports for fiscal yeafy'ine state public defender

199_7_981 including informat_ion showing the costavings NOTE: Sub. (3) is shown as amended eff. 6-19-dy2009 Wis. Act 164 Prior
achievedthrough the contracting. to 6-19-1L it reads:

P : (3) The board shall provide quarterly r eports to the joint committee on
(1m) The projections under subl) (b) shall include the num finance on the status of eimbursement for or recoupment of payments under ss.

ber of cases projected to be assigned to the private bar and4#g75,51.605, 55.107, 757.66, 938.275, 977.06, 977.07 (2), 977.075 and 977.076,

numberof cases for which reimbursement will de under s. including the amount of revenue generated bygimbursement and ecoupment.
20.550 (1) (d) The quarterly reports shall include anyalternative means suggested by the
: : board to improve reimbursement and ecoupment pocedures and to incease

(2) If the projections under sufd) (b)indicate that moneys the amount of revenue generated. The department of justice, district attorneys,

; f 71| circuit courts and applicable county agencies shall cooperate bygwiding any
arebeing expended under 20.550(1) (d) at a rate which will necessary information to the state public defender

depletethe appropriation prior to the end of the current fiscal, year History: 1987 a. 271989a. 31 1993 a. 161995 a. 2%s.7289 7290p 1995 a.
theboard shall include in the report a plan to address the probl&m2007 a. 202009 a. 164

The plan shall include proposals for one or more of the followings 7 g confidentiality of files. The files maintained by the
(@) Agency actions, including whethgre reduced payment yfice of the state public defender which relate to the handling of
ratesestablished by rules promulgated und&7s.02 (7r) (@ill  any case shall be considered confidential and shall not be open to

be put into efect. o inspectionby any person unless authorized by, lesurt orderthe
(b) Requests for appropriation changes undeg4.01 boardor the state public defender
(c) Legislation. History: 1977 c. 29
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