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CHAPTER 973
SENTENCING

973.01  Bifurcatedsentence of imprisonment and extended supervision. 973.07  Failureto pay fine, fees, surctges, or costsr to comply with certain
973.013 Indeterminate sentence;i$tfonsin state prisons. communityservice work.

973.0135 Sentence for certain serious felonies; parole eligibility determination.973.075 Forfeiture of property derived from crime and certain vehicles.
973.014 Sentencef life imprisonment; parole eligibility determinatioextended 973.076 Forfeiture proceedings.

supervisioreligibility determination. 973.077 Burden of proof; liabilities.
973.015 Special disposition. 973.08  Records accompanying prisoner
973.017 Bifurcatedsentencesjse of guidelines; consideration of aggravating an873.09  Probation.
mitigating factors. 973.10  Control and supervision of probationers.
973.02  Place of imprisonment when none expressed. 973.11  Placements with volunteers in probation program.
973.03  Jail sentence. 973.12  Sentence of a repeater or persistent repeater
973.031 Risk reduction sentence. 973.125 Notice of lifetime supervision for serious sefeofders.
973.032 Sentence to intensive sanctions program. 973.13  Excessive sentence, errors cured.
973.0335 Sentencing; restriction on possession of body armor 973.135 Courtsto report convictions to thetate superintendent of public instruc
973.035 Transfer to state—local shared correctional facilities. tion.
973.04  Credit for imprisonment under earlier sentence for the same crime. 973.137 Courtsto report convictions to the department of transportation.
973.042 Child pornography surchge. 973.14  Sentence to house of correction.
973.043 Drug ofender diversion surchge. 973.15  Sentence, terms, escapes.
973.045 Crime victim and witness assistance surgbar 973.155 Sentence credit.
973.046 Deoxyribonucleic acid analysis surchar 973.16  Time out.
973.047 Deoxyribonucleic acid analysis requirements. 973.17  Judgment against a corporation or limited liability company
973.048 Sex ofender reporting requirements. 973.176 Notice of restrictions.
973.049 Sentencing; restrictions on contact. 973.18  Notice of rights to appeal and representation.
973.05  Fines. 973.19  Motion to modify sentence.
973.055 Domestic abuse surchyas. 973.195 Sentence adjustment.
973.06  Costs, fees, and surchas. 973.20  Restitution.
Cross-reference: See definitions in 967.02 8. For a Class H felonghe term of confinement in prison may

. . not exceed 3 years.
973.01 Bifurcated sentence of imprisonment and

tended o 1 B 9. For a Class | felonyhe term of confinement in prison may
extended supervision. (1) BIFURCATED SENTENCEREQUIRED. not exceed one year and 6 months.

Except as provided in su{8), whenever a cougentences a per . .

sonto imprisonment in the &consin state prisons for a felony 10: For any crime other than one of the following, the term
committedon or after December 31, 1999, or a misdemear;?gconf”,‘emem in prison may not exceed 75% of the total length
committedon or after February 1, 2003, the court shall imposeP4 the bifurcated sentence:

bifurcatedsentence under this section. a. A felony specified in subds. to 9.

(2) STRUCTUREOF BIFURCATED SENTENCES. A bifurcated sen b. An attempt to commit a classified felony if the attempt is
tenceis a sentence that consists of a term of confinement in priganmishable under 839.32 (1) (intro.)
followed by a term of extended supervision und&02.113 The (c) Penalty enhancement.. Subject tdhe minimum period

total length of a bifurcated sentence equals the leafthe term  of extended supervision required under. ga), the maximum
of confinement in prison plus the length of the term of extendgstm of confinement inprison specified in parb) may be
supervision. An order imposing a bifurcated sentence under thigcreasecby any applicable penalty enhancement statute. If the
sectionshall comply with all of the following: maximumterm of confinement in prison specified in jpd) is

(a) Total length of bifucated sentenceExcept as provided in increasedunder this paragraph, the total length of the bifurcated
par.(c), the total length of the bifurcated sentence may not excegshtencehat may be imposed is increased by the same amount.
the maximum period of imprisonment specified i89.50 (3) 2. If more than one dhe following penalty enhancement stat
if the crime isa classified felonyor the maximum term of IMPAS esapply to a crime, the court shall apply them in the order listed
onmentprovided by statute for the crime, if the crime is not & clag, 0y jating the maximum term of imprisonment for that crime:

sified felony, plus additional imprisonment authorized by any .
applicablepenalty enhancement statutes. andgélSigtIOnSBS&fiZl 939.632 939.645 946.42 (4) 961.46

(b) Confinement portion of bifaated sentenceThe portion .
of the bifurcated sentence that imposes a term of confinement in P- Sectior839.63
prisonmay not be less than one year and, except as provided in parC. Sectior39.62 (1)or 961.48
(c), is subject to whichever of the following limits is applicable: (d) Minimum and maximum term of extended supervisite.
1. For a Class B felonghe term of confinement in prison mayterm of extended supervision may not be less than 25% of the

not exceed 40 years. lengthof the term of confinement in prison imposed under(par

3. For a Class C felonthe term of confinement in prison mayand,_fo_r a_classifi_ed felonyis subject to whichever of the follew
not exceed 25 years. ing limits is applicable:

4. For a Class D felonyhe term of confinement in prison may 1. For a Class B felonyhe term of extended supervision may
not exceed 15 years. not exceed 20 years.

5. For a Class E felonyhe ternof confinement in prison may 2. For a Class C felonyhe term of extended supervision may
not exceed 10 years. notexceed 15 years.

6m. Fora Class F felonythe term of confinement in prison 3. For a Class D felonyhe term of extended supervision may
may not exceed 7 years and 6 months. not exceed 10 years.

7. For a Class G felonthe term of confinement in prison may 4. For a Class E, Br G felony the term of extended supervi
not exceed 5 years. sionmay not exceed 5 years.
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5. For a Class H felonyhe term of extended supervision may (7) DiscHARGE. The department of corrections shall disgear

not exceed 3 years. aperson who is serving a bifurcated sentence from custody
6. For a Class | felonyhe term of extended supervision ma)trol and supervision when the person has served the entire bifur
not exceed 2 years. catedsentence, as modified under s(hmn) or s.302.113 (2) (b)

(3) NOT APPLICABLE TO LIFE SENTENCES. If a person is being ©F (9N), 302.11350r304.06 (1) if applicable. _
sentencedor a felony that is punishable kife imprisonment, he ~ (8) EXPLANATION OF SENTENCE. () When a court imposes a

or she is not subject to this section but shall be sentenced undbifarcatedsentence under this section it shall explain in writing all
973.014(19). of the following to the person being sentenced:

(3d) POSITIVE ADJUSTMENT TIME ELIGIBILITY. (a) Thedepart 1. The total length of the bifurcated sentence.
ment shall apply to every person serving a sentence imposed 2. The amount of time the person will serve in prison under
undersub.(1) an objective risk assessment instrument supportgtk term of confinement in prison portion of the sentence.
by researcthio determine how likely it is that the person willcom 3 The amount of time the person will spend esttiended
mit another dense. supervision,assuming that the person does not commit any act
(b) If the department of corrections determines under(@gr thatresults in the extension of the term of confinemenmrison
thatthe person poses a high risk of feafling, the person shall under s302.113 (3)

beineligible to earn positive adjustment time unde(2.113 (2) 4. That the amount of time the person must actually serve in

(b). ) ) prisonmay be extended as provided unsl®02.113 (3)and that
(39) EARNED RELEASEPROGRAMELIGIBILITY. Whenimposing becausef extensions under 302.113(3) the person could serve
abifurcated sentence under this section on a person convicteghefentire bifurcated sentence in prison.

a crime other than a crime specified in &0 or s.948.02 5. That the person will be subj : s ;

. ject to certain conditions while
948.025 948.03 948.05 948.051 943055 948h'0|? 948'07'f on releaseto extended supervision, and that violation of any of
948.075 948.08 948.085 or 948.095 the court shallas part of ,pseconditions may result in the person being returned to prison,
the exercise of its sentencing discretion, decide whether the P& provided under €02.113 (9)

sonbeing sentenced is eligible mreligible to participate in the
earnedrelease program undei3l2. 05 (3)luring the term of con gible to participate in the earned release proguanter s302.05

finementin prison portion of the bifurcated sentence. . e
(3), the court shall also inform the person of the provisions of s.
(3m) CHALLENGE ~INCARCERATION PROGRAM ELIGIBILITY. 355 05(3) (c).
Whenimposing a bifurcated sentence under this section orra per,’ fth id d hatth .
sonconvicted of a crime other than a crime specified irod®. (am) If the court provides under suf@m) thatthe person is

or 5.948.02 948.025 948.03 948.05 948.051 948.055 948.06 eligible for the challenge incarceration progratime court shall
948.07 948.075 948.08 948.085 or 948.095 the court shall, as &!sinform the person of the provisions 0f3612.045 (3m)

partof the exercise of its sentencing discretion, decide whitther ~ (b) The courts explanation under paf@) 3. of a persors
personbeing sentenced is eligible or ineligilite the challenge potentialperiod of extended supervision does not create a right to
incarcerationprogram under $302.045during the term of con aminimum period of extended supervision.

finementin prison portion of the bifurcated sentence. zHéstory: 1997 a. 2832001 a. 1092003 a. 332005 a. 2772007 a. 16, 226, 2009
a.
(4) EXTENSION OR REDUCTION OF TERM OF IMPRISONMENT. A While an ofender must meet the eligibility requirements of s. 302.045 (2) to-partic
personsentenced to a bifurcated sentence umsdér (1) shall ipatein the challenge incarceration program, the trial court must, pursuant to sub.

1 H i ; ), also determine if the fefinder is eligible for the program, in the exercise of its
servethe term of confinement in prison portion of the Sentené ntencingdiscretion. State.\Steele, 2001 WI App 16@46 Ws. 2d 744 632

without reduction for good behavioihe termof confinement in - N.w.2d 112, 00-2864
prisonportion is subject to extension undeB882.113 (3)and, if The exercise of sentencing discretion requires the court to exiésalscretion

i i to create a sentence within trenge provided by the legislature that reflects the cir
applicable to reduction under £02.045(3m), 302.05 (3) (c) 2. cumstancesf the situation and the particular characteristics obffender The

a, or 973.195 (1r) or adjustment under £02.113 (2) (b) courtmust consider the gravity of tlifense, the dénders character and the pub
302.1135(6) (a) or304.06 (1) lic's need for protection. The weight given to any factor is left tariflecourts dis

(4m) DISCHARGE FROM EXTENDED SUPERVISION. (a) The groe_tlggéftatev. Steele, 2001 WI App 16@46 Ws. 2d 744 632 N.w2d 112,
departmenimay dischage a person from eXtendee_rWS_'(m If a defendant makes a fraudulent representation to the court, which the court
after he or she has served 2 yeafextended supervision if the acceptsand relies upon in granting a sentence, the court mayltzttare the sentence

iti sl id, and double jeopardy does not bar a subsequierttigased sentence. State v
personhas met the conditions of extended supervision and R e 5002 Wi App 508 257424, 163650 N V2 844 012060

reduc;ionis in the interests of jUStice- Th_is SubseCtion does ro courtmay, in specific circumstances, consider credit for time spent in presen
apply if the court sentencesperson for a violation of €40.03  tencecustody as a factor in determining an appropriate sentence. Because the length
940.06 940.11 (1) 940.235 940.302 940.31 (1) 040.32 (3) of the defendarg’presentence custodyeafted the time the defendant would actually

spendin prison and the expect@ttarceration term impacted the circuit caugoal
941_-21 946.465948.03 (2)a), 0r948.40 (4) (apr f_OI’ an_ ofense thatthe defendant receivsex ofender treatment in an institutional setting while not
againstan elderly or vulnerable person, as defined i838.22 remainingincarcerated longer than wascessary to receive treatment, presentence
(20d), an ofense related to ethical government, as defined in%fg‘ggf\la@gfg%%tg'13’_01‘2354"’9“-“‘- Stat&enz, 2002 WI App 24458 Ws. 2d
93993322(20(2% c;r an ofense related to school Saf,&kﬁ defined in Previouslyexisting rules governing sentencing discretion are not unconstitutional
S. . S whenappliedto sentences imposed under this section. St&allion, 2002 WI App
: - g 5,258 Ws. 2d 473653 N.W2d 284 01-0051
(_b) Thedepartment shall ”‘?t'fy the V'Ctl_m of the person, al%(SSub.(Z) (c)does not authorize a sentencing court to impose any portion of a penalty
definedunder s950.02 (4) (a)of its intent to dischge theperson  enhanceas extended supervision. Statstlk, 2002 W1 App 274258 Ws. 2d 584
from extended supervision. 654 N.W.2d 479 01-3342
P Events subsequent to sentencing and relatimgttabilitation do not constitute a
) (C) Th? department may.promulgames lflnder Cflﬂ27 e_Stab newsentencing factor justifying sentence modification. Sta@hampion, 2002 WI
lishing guidelines and criteria for the exercise of discretion undépp 267,258 Ws. 2d 781654 N.w2d 24201-1894 o
this section Despitethefailure to object, a defendant may be entitled to resentencing if the sen
' tencewas afected by a trial coud’reliance on an improper factoBtate vGroth,
(5) EXTENDED SUPERVISIONCONDITIONS. Whenever the court 2002w App 299,258 Wis. 2d 889655 N.W2d 163 01-3000

imposesa bifurcated sentence under Sl(lb) the court may When a statutory definition is available that provides a defendant witbiesodf
’ noticeas to the expected course of conduct and an ascertainable standard for enforce

imposeconditions upon the term of extended supervision. ment,the condition of extended supervision is not unconstitutionally vague. Fhe def

(6) No pArROLE. A person serving a bifurcated sentenc?itioq Of(;daéing aelagonshitp" in s 813f-12h(1) (ag) 1-d ptr_ovidedﬁpfgltljau?: an r?bjetc
. . . ive standard and adequate notice of when a condition applie ed her to
|mposedunder SUb(l) Is not e“glble for release on parculeder introduceany person she was “dating” to her supervising agent. \Skxenig, 2003

thatsentence. WI App 12,259 Ws. 2d 833656 N.W2d 499 02-1076

(ag) If the court provides under su@8g) that the person isli-
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Calculationof confinement and extended supervision for the presumptive mirof a concurrent sentence. Stat€©glesby 2006 WI App 95292 Ws. 2d 716715
mum for unclassified felonies under tlsisction prior to February 1, 2003 amend N.W.2d 727, 05-1565
mentsare discussed. State@ole, 2003VN1 59,262 Ws. 2d 167663 N.W2d 700 Subs.(3g) and (3m) are not applicable to reconfinement under s.130@) (am).
02-0681 Statev. Hall, 2007 WI App 168304 Wis. 2d 504737 N.w2d 13 06-1439
Resentencingn convictions that remain intact aftere or more counts in a multi- ~ Sub.(5) does not require a sentencing court to make an ability—to—pay determina
countcase is vacated is not always required. When the vacated count doéschot &fon when the court orders a contribution payment as a condition of extended-supervi
the overall dispositional structure of thariginal sentence, resentencing on thesion. Neither the requirement that an ability-to—pay determinationdme when a
remainingcounts is unnecessargtate vChurch, 2003 WI 7262 Ws. 2d 678665  contributionsurchage is taxed against a defendant under s. 973.06 (1) or when a con
N.W.2d 141, 01-3100 tribution surchage is imposed as a condition of probation under s. 973.09 (1x) applies
Subs.(2) and (5) prohibit confinement in any facility as a condition of extendetd sub. (5). State. Galvan, 2007 WI App 17304 Ws. 2d 466736 N.W2d 89Q
supervision. Absent express authoritg trial court cannot order confinement as a06—-2052
conditionof extended supervision. Statd-arson, 2003 WI App 23268 Ws. 2d A fine that an dender has the ability to pay may satisfy sentencing objectives the
162 672 N.w2d 32203-0019 trial court hafound to be material and relevant to the particular defendant. A trial
A penalty enhancer under s. 939.62 is not subject to bifurcation, nor is it to be adu®gt is not required to explain the reason for a specific amount of a fine, but some
to the underlying term of imprisonment. Statdackson 2004 WI 2270 Ws. 2d  explanationof why the court imposes a fine is required. If the sentencing court
113 676 N.w2d 87202-0947 intendsto impose a fine, the court must determine at the time of sentencing whether
Sub.(3m) allows a sentencing court to determine not only whetldefendant is adefendant has the ability to pay a fine during the total sentence. The standard for
eligible for the challenge incarceration program, but also to set a date of eligibilitgposinga fine, which igpart of the punishment, should require no less consideration
within the term of confinement in prison. Stateehman, 2004 WI App 5270 Ws.  of the defendard’ability to pay than is required as part of an order of restituBtate
2d 695 677 N.w2d 644 03-1269 v. Ramel, 2007 WI App 27B06 Ws. 2d 654743 N.W2d 502 07-0355
Requisiteto a prima facie valid sentence is a statement by the trial judge detailingA defendant has a due process right to be sentenced based on accurate information.
the reasons for selecting the particular sentence imposed. Circuit courts shallStHtev. Payette, 2008 WI App 108,13 Wis. 2d 39 756 N.W2d 423 07-1192
specifythe objectives of the sentence on the record and identify the general objectivéhe circuit court had thauthority to order the defendant to reimburse his mother
of greatest importance; 2) describe the facts relevant to those objectives and exfiaiforfeited bail his mother paid, either as restitutiom® condition of extended
why the particular component pad§the sentence imposed advance the specifiesupervision. State vAgosto, 2008 W1 App 14814 Ws. 2d 385760 N.W2d 415
objectives;3) identify the factors that were considered in arrivinpaisentence and 06-2646
indicatehow those factors fit the objectives and influence the decision. SGig v Sections302.1.3 (4), 973.01, and 973.15 establish that consecutive periods of
lion, 2004 W1 42270 Ws. 2d 535678 N.W2d 197 01-0051 extendedsupervisiorare to be served consecutivelggregated into one continuous
The sentence imposed shall call for the minimum amount of custody or confiperiod,so that revocation of extended supervisioarst time allows revocation as
mentconsistent with the protection tife public, the gravity of the feinse, and the to all consecutivesentences. State @ollins, 2008 WI App 163314 Wis. 2d 653
rehabilitativeneeds of the defendant. Probation should be the disposition unless ¢80 N.W.2d 438 07-2580
finementis necessary to protect the publfe ofender needs correctional treatment  Due process requires that vindictivenaegsinsta defendant for having success
availableonly in confinement, or it would unduly depreciate the seriousness of thély attacked his or her first conviction play no part in the sentence received after a
offense. State vGallion, 2004 WK2,270 Ws. 2d 535678 N.W2d 19701-0051 newtrial. When a judge imposes a more severe sentence upon a defendant after a new
Thegood character of a victim killed as the result of a crime is relevant to senteti@l, the reasons for doing so must be freen a retaliatory motive. Because retalia
ing, but the court should not attempt to measure the relative value of thes/iifém’ tory motives can be complex andfidifilt to prove, the U.S. Supreme Court has found
Although there may be circumstances in which the court could weigh the posititenecessary to presume an improper vindictive motive, which also applies when a
contributionsand worth of the victim in assessitige harm caused by the crime, it defendants resentenced following a successful attackmmvalid sentence. Hew
doesnot follow that there is a right to have a caummsider that a victim was a terrible ever,the presumption stands only when a reasonable likelihowthdictiveness
burdenon society State vGallion, 2004 W1 42270 Ws. 2d 535678 N.W2d 197  exists. A new sentence that is longer than the original sentence that implements the
01-0051 original dispositional scheme is not tainted by vindictiveness. St&auxdivant,
A court, after giving consideration to the relevant sentencing factors, may give &809WI App 5,316 Ws. 2d 197763 N.W2d 18507-2508
proportionateor controlling weight to a single factoBalancing the factors is forthe A sentencing court may consider ungfeat and unproven feinses andacts
trial court. Ordering a lengthy term sfipervision in order to enable the defendantelatedto offenses for which the defendant has been acquitted. Sentencing courts are
to pay a sizeable restitution amount did not violate the right to equal protection. Sedikgedto acquire full knowledge of the character and behavior pattern of the defend
v. Longmire, 2004 WI App 9®72 Wis. 2d 759681 N.W2d 354 03-0300 antbefore imposing sentence. Stat®xineas, 2009 WI App 2816 Ws. 2d 414
The defendand’ life expectancycoupled with a lengthy sentence, while perhap§66 N.W2d 206 07-1982
guaranteeinghat the defendant will spend the balance of his or her life in prison, doesA court may certainly tell a defendant what could happen ibhier extended
not have to be taken into consideratiorthm®y circuit court. If the circuit court chooses supervisionis revoked. But telling defendant what will happen imperils the defen
to consider a defendastlife expectancyit must explain, on the record, how the dant’sdueprocess right to an impartial judge at a reconfinement hearing. State v
defendant'dife expectancy fits into the sentencing objectives. St&&enzel, 2004 Goodson2009 WI App 107320 Ws. 2d 166771 N.W2d 385 08-2623
WI App 181,276 Ws. 2d 224688 N.W2d 224 03-2974 A defendanhas a constitutional due process right not to be sentenced on the basis
Consistentith Lehman sub. (3g) allows aentencing court to determine whetherof raceor gender The defendant has the burden to prove that the circuit court actually
adefendant is eligible for the earned release program aset todate of eligibility reliedon race or gender in imposing its sentence. The standard of proof is clear and
within the term of confinement in prison. Stat&\thite, 2004 WI App 237277 Ws.”  convincingevidence. The defendant must provide evidence indicating that it is
2d 580 690 N.W2d 880 04-1211 highly probable or reasonably certain that the circuit court actually relied on race or
A defendant age is aecondary factor that the trial court miayt is not required gender when imposing its sentendereasonable observer test is rejected. State v
to, consider in fashioning an appropriate sentence. The trial court, if it considers &#@ris,2010 WI 79, _W.2d ___, __ N.\V#d___08-0810
determines whethétrshould carry any weight. StateDavis, 2005 WI App 9&81 Truth-In-SentencinGomes to Wéconsin. Brennan & Latorraca. is¥Law June
Wis. 2d 118, 698 N.W2d 823 04-1163 2000. i . .
A condition of extended supervision need not directly relate to the defendant’ Fully Implementing Tuth-In-Sentencing. Hammer & LatorracaisW.aw Nov.
criminal conduct in theinderlying conviction. fial courts are granted broad discre 2002.
tion in determiningconditions necessary for extended supervision subject only to a
standard of rrt]aa?joneliblegdgss and appropr)iater?eg? determfinﬁd gyfhm(/jv well thg COTB. 013 Indeterminate sentence: W isconsin state
tion serves the dual goat$ supervision: 1) rehabilitation of the defendant, and 2)_ . . . Lo e . .
protectionof astate or community interest. A condition of extended supervision thgf1SONS. (1) (&) If imprisonment in the consin state prisons
the defendant maintain his child support payments igasonable and appropriate. for a term of years isnposed, the court may fix a term less than

Statev. Miller, 2005 Wi App 14,283 Ws. 2d 465701 N.W2d 47 04-1406 the prescribed maximum. The form of such sentence shall be sub
A condition of extended supervision and probation that the defendant have no ¢

ne : ;

tactwith the drug community was not unconstitutionally overbroad or vague. Whéiﬁnt'al.lyas follows: ‘You are hereby sentenced to thisdinsin

thetrial court specifically told the defendant not be around any person when, ordtateprisons for an indeterminate termrat more than .... (the

in any place where, drugs are being possessed, used, or solmhdh®n was clear i i "

andgavefair notice of what a drug community is. Statdngueros, 2005 Wl App miaximumas fixed by‘the C.:OUrt) years.

112,282 Ws. 2d 445701 N.W2d 54 04-1701 (b) Except as provided in873.01, the sentence shall have the
Whena person is beingentenced after revocation of extended supervision, discigffact of a sentence at hard labor for the maximum term fixed by

tion can exist without an explicit delineation of tiieClearysentencing factors: 1 . .
the gravity of the dense; (2) the character of tiender; and (3) the need to protectth€ court, subject to the power of actual release from confinement

thepublic. There must be an indication that the court considered those factors. dwgtgparole by the department or pgrdon as provided by lawf

v. Jones, 2005 WI App 25288 Wis. 2d 475707 N.W2d 876 05-0018 i A i i
A defendant who requests resentencing due to the circuitcosetof inaccurate a person is sentenced for a definite tlme for m for which .
information at the sentencing hearing must show theththe information was inac the person may be sentenced under this section, the person is in

curateand that there was actual reliance, not prejudicial reliance, on the inaccutgigal effect sentenced as required by this section, said definite

informationby the court irthe sentencing. Once actual reliance on inaccurate infor; B ; i R

mationis shown, the burden then shifts to the state to prove the error was harmcl)ggg.e bemg t.he max”_“!lm peI’IOd. A d.efendant convicted of a

Statev. Tiepelman, 2006 WI 6@91 Ws. 2d 179717 N.W2d 1, 04-0914 crime for which the minimum penalty is life shall be sentenced for
Gallion does not require that thigal court explain why it imposed three years adjife.

opposed to one or two. Stateklubertanz2006 WI App 71291 Ws. 2d 751713 .

NF.)\E)VZd 116, 05-1256 2 pp 712 ! (2) Upon the recommendation of ‘ghiepartment, t_he gover
Thg}test"of_ v¥heth%r the statqtotr\xl Ianguagefésﬂecatpable of gEiquuPderSt(iOd by rrar may, without the procedure required by @&@4, dischage

sonablywell-informed persons in two or morefdifent ways isxdopted for sentence it i i

constructiondisputes. As it looks for legislative intent when fagétth an ambiguous abso'.l‘lte.ly’(.)r upon such Condltlons and restrlct_lons and under

statute the appellate court should look for the trial cosisentencing intent when Suchlimitation as the governor thinks propany inmate com

facedwith an ambiguous oral sentencing pronouncement. The appellate courtrifttedto the Wsconsin state prisons after he or she has served the

requiredto determinghe trial cours sentencing intent from other parts of the record,,; ; ; :
including the judgment of conviction. ithout more, the bald recital of a consecutivgm'mmum term of pun|5hment prescrlbed by law for thieose

sentencen the judgment of conviction is indigient to overcome the presumption fOr which he or she was sentenced, except that if the term was life
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imprisonment,5 years must elapse after release on pa]go|e Thedouble jeopardy clause did not bar prosecuticanchage after it was consid

g ; eredas evidence of character in sentencing the defendant on a prior unrelated convic
extendedsupervision before such a recommendat@ambe made ;- “c e vJackson]10 Wis. 2d 548329 N.W2d 182(1983).

to the governor The dischage has the & ct of an absolute or con  |ncreasinga sentence following the vacation of agaaned for no contest plea did

ditional pardon, respectively notgli)olatctie tlj(ue p\r/(\:;cess(:j. The test for jgdicia(l vindi)ctiveness is discussed. .State v
. : ubbendick110 Wis. 2d 693329 N.W2d 399(1983).
(3) Femalepersons convicted of a felony may be CommltteatAn 80-year sentence for a first-time sexuéder was not aabuse of discre

to the Taycheedah Correctional Institution unléssy are subject tion. Staté vCurbello-Rodriguezl19 Wis. 2d 414351 N.W2d 758(Ct. App. 1984).

to sub.(3m). An unambiguous sentence pronounced orally and recordbd gentencing tran
; riptcontrols over the written judgmeot conviction. State.\Perry 136 Ws. 2d
(3m) If a person who has not attained the age of 16 year§?$£01 N.W2d 748(1987)

sentencedo the Wsconsin state prisons, the department shallthesentencing court does not abuse its discretion by considering a vittite
placethe person at a juvenile correctional facility or a secured resintsand recommendations. Statdehnson]58 Ws. 2d 458463 N.W2d 352(Ct.
dentialcare center for children and youth, unless the departmé&fg: 1990).

N . . . : The primary factors to be considered in exercising discretion in sentencing are: 1)
determinesthat placement in an institution under302.01iS 0 yravity of the diense; 2) the rehabilitative needs of the defendant; and 3) the

appropriatebasedn the persos’prior record of adjustment in aprotectionof the public. State.\Paske]163 Ws. 2d 52471 N.W2d 55(1991).
correctionalsetting, if any; the persm’present and potential Dueprocess does not require the presence of counsel at a presentence investigation
vocationaland educational needs, interests and abilities; the affgeniewof the defendant. StateRerezl70 Ws. 2d 130487 N.W2d 630(Ct. App.

quacyand S_UItabI|Ity of available facilities; th_e $erV|CeS a_nd PrO whethera particular factor will be considered as a mitigating or aggraviatitoy
ceduresavailable for treatment of the persaithin the various will depend on the particular defendant and case. Statempson172 Ws. 2d

institutions;the protection of the public; and any otlkensider 257 493 N.w2d 729(Ct. App. 1992).

i hetrial courts possible consideration at sentencing of the defesdampability
ationspromulgated by the department by rule. The departmqlpg more serious f#nse, although the jury convicted on a lesser includiethss,

may not place any person under the age of 18 years in the-Corge not error State vMarhal, 172 Wis. 2d 491493 N.W2d 758(Ct. App. 1992).
tional institution authorized in $801.16 (1n) This subsection See also State Bobbitt, 178 Ws. 2d 1, 503 N.W2d 11 (Ct. App. 1993).
does not preclude the department from designatingadnlt No specific burden of proof is imposed as to read-fiensfes that bear upon sen

correctional institution, other than the correctional institutio egnf\',r\‘,?s;_a;'hfgé%’l%"ﬂ_@;g%g&iS,&?J%fjigjggr_'”d'c'a' discretion. \Stésbert,

authorizedn s.301.16 (1n)as a reception center for the person a sentencing cournay consider a defendanteligious beliefs and practices only
andsubsequently transferring the persoa favenile correctional if a reliable nexus exists between the defensianitninal conduct and those beliefs

facility or a secured residential care center for children and youfffPractices. State ¥uerst181 Ws. 2d 903512 N.W2d 243(Ct. App. 1994).
f an oral pronouncement is ambiguous, it is proper to look to the wuittgment

Sectior_BOZ.llqr_ld ch304apply to aIIp_ersons placed in ajuven”e_to ascertain a cougtintent in sentencing. An omission in the oral pronouncement
correctionalfacility or a secured residential care center for-chitancreate an ambiguittate vLipke, 186 Ws. 2d 358521 N.W2d 444(Ct. App.
)

drenand youth under this subsection. 1984d- 073013 b. (L), fe impri t without parole is nafi
. . . . nders. 973. now sub. (1)], life imprisonment without parole is nafpdion.
(4) If information under $972.15 (2mhas been provided in statev. Setagord187 Ws. 2d 339523 N.W2d 124(Ct. App. 1994).
a presentence investigation report, the court shall consider that trial courtin exercising sentencing discretion is not prohibited from entertaining
informationwhen sentencing the defendant, Sever bb <6 Specilias  ignore. e partcular aircumStnces of the indvicual
History: 1973 c. 901975 c. 18%.99 (1) 1975 c. 224.146n7 1983 a. 1021983 offender. State vO _
. . . gden199 Wis. 2d 566544 N.W2d 574(1996),94-1485
g: 327711595’ gtg%sSZ%QOBlS;.fgfdglgggg glzgaigsg a 311071993 a. 4861995 A defendant who requests resentencing must show that specific information was
The sentencing judge shall state for the recordh@épresence of the _defendant,gricr%]trg}]eaﬁ‘gggtggtgpge%?ggcﬁge?h%ns'ém\g:gﬂg?ﬁésgztiﬁzg 'gp‘?)rp(;&%gg@g?e report
thereasongor selecting the particular sentence imposedf the sentencing judge em. State vMosley 201 Ws. 2d Y36 547 N.W2d 806(Ct. App. 1996)95-1340
considerst in the interest of the defendamit to state reasons in the presence of thihrem ¥ : L - L. App- 49 S
ceendantahalfrepare o tatement o rsnsmsin o the revieun cort a pg, COULTUSLCRA0E e it QBT D eneng,
of the record. McCleary. Btate/ s. . . / IS€, - ' /
It was not a denial of equal protection to sentence a defendant to 4 years’ knpri%@)%bl'cz' d%erggésﬁ I\?\Igg ?gg'gnﬁl fac{%rg?atSTg%/7b§ 'gons'de“':‘d' tsmﬂfgetrﬁ
ment,although other persons involvead, minors, received lesser or no puniShmemadditiosn'alfact%rs that may be ((:oﬁsigg}ed S)?ate \Barnegéggwgr%of?g%zer
Statev. Schilz,50 Ws. 2d 395184 N.W2d 134(1971). N W.20857 (Ct. App 199%)95_1831 i : :

An abuse of discretion, as it relates to sentencing procedures, will be found onl . . - .
if there is no rationabasisfor the imposition of the sentence or the rationale is nat A defendant is automatically prejudiced when the prosecutor materially and sub

articulatedin, or inferable from, the record, or if discretion is exercimethe basis Stantiallybreaches a plea agreement. New sentencing is requiredv. Statth,207

of clearly irrelevant or improper factors. DavisState52 Wis. 2d 697190N.W.2d ~ Wis. 2d 258 558 N.W2d 379(1997),94-3364 ) i )

890(1971). bWhendre%segtenmlngIadtjefentgant, a court should con3|dker all mfﬁrmatlon relevant
Theseriousness of thefehse is a proper criteridor imposing a maximum sen  @Pouta defendant, including informatiorot existing or not known when sentence

tence. While warehousing dangerous individuals is not the sole purpose for impositgsfirst passed. State Carter208 Ws. 2d 142560 N.W2d 256(1997),94-2001

long prison terms, it is a legitimate factor for a trial court to consiBastian vState, A marital relationship between a caserosecutor and the presentence report

54 Wis. 2d 240194 N.W2d 687(1972). writer was suficient to drawthe objectivity of the report into question. It was error
A prison sentence is reduced to reflect days of pretrial incarceration diniciy ~ NOtt0 strike the report. StateSuchocki208 Ws. 2d 509561 N.W2d 332(Ct. App.

the defendant wasnable to raise bail because of indigeridjlkins v. State6 Ws. ~ 1997),96-1712 ) . . )

2d 628 225 N.W2d 492(1975). Evidenceof unproven denses involving the defendant my be considered in sen
A defendant change in attitude or rehabilitative progress subsequsehtene tencingdecisions, as the court must consider whether the dsiareisolated act or

ing is afactor to be considered in determining parole but is not a proper considerafi@ftof a pattern of conduct. StateRisher211 Wis. 2d 665565 N.W2d 565(Ct.

uponwhich a trial court might base a reduction of sentence. Stateensch69Wis.  APp. 1997) 96-1764 ) o .

2d 467,230 N.W2d 665(1975). A defendant agument that his sentence was excessive in relation to other sen
Although evidence concerning incidents of sexual activity abroad was relevant:gacesfor similar r(]:nmes committed in éhefsam%;?u;nty was without m_en_tl. There is

to defendant character and admissible at the sentencing hearing, the trial ciffequirement t a't1 persons\A(l:onwcte ot simi €s must receive similar sen

abusedts discretion by punishing the defendant not only for the crime of which fgnces. State Lechner217 Ws. 2d 392576 N.W2d 912(1998),96-2830

stoodconvicted, but for the events that occurred outsiitisin, as indicated by ~ Thata conviction followed aAlford plea did not prevent requiring the defendant,

thefact that both sentencing hearings were devotgeliato these foreign incidents. asa condition, to complete a treatment program that required acknowledgfun

Rosadov. State;70 Wis. 2d 280234 N.W2d 69(1975). sibility for the crime which resulteid the conviction. The imposition of the condition
Thetrial court exceeded its jurisdiction by specifying conditions of incarceratioﬂ!d not violate thedefendant due process rights. There is nothing inherent in an

Statev. Gibbons71 Ws. 2d 94237 N.W2d 33(1976). Iford plea thagives a defendant any rights as to punishment. State exaeerW
A pleabagain agreement by law enforcemerftails not to reveal relevant and V- Schwarz219 Wis. 2d 615579 N.W2d 698(1998) 96-2441

; ; ; P : ; hena victim’s criminal record supports a defendantérsion of a crime, the
Sﬁrbtllir;epng“é?rrg?gg? \t/%:g?e ign\}&gcghg L{Zggis}” ,31 Wzn(f ggoé?fs%bé?‘ as being agala§ vity of which crime is a sentencing facttdre criminal record should be admitted

Chronicoffensesof theft by fraud by promising to marry several persons provideﬁg\,/\'f_j\?vhfg ??%ng%egff ggisélé%rétencm@eanng. State Bpears227 Ws. 2d 495

gzrzltlgg%bass for a lengthy sentence. Lamb@tate;73 Ws. 2d 590243 N.w2d Propersentencing discretion can exist without delineation of sentencing factors;
( )- N L i . whatis required is consideration of the sentencing factors (see the iRueders)

A sentencing judge does not deny due process by considering pending crimigaknthe same judge presides at sentencing after probation revocation arigithe
chargesn determining a sentence. The scope of judicial inquriigr to sentencing  nalsentencing, the judge does not have to restate the reasons supporting the original
is discussed. Handel 8tate74 Ws. 2d 699247 N.W2d 711 (1976). sentencingwhich is implicitly adopted. State Wegner 2000 WI App 231239 Wis.

A defendans refusal to name accomplices was properly considered by the sgd 96, 619 N.W2d 289 99-3079
tencing judge. Becaus¢he defendant had pleaded guilty to the crime, self- |t is entirely reasonable thatcompetency examination designed to address a
incriminationwould not have resulted from the requested cooperation. Holmesgefendant'sability to understand the proceedings and assist counsel maddisss

State,76 Ws. 2d 259251 N.w2d 56(1977). issues of future dangerousness, which a court may reaseoasiger when gauging
Courtsmay correct formal or clerical errors or an illegal sentence at any tintée need for public protection in setting a sentence. St&kgoski2001 WI App
Kruegerv. State 86 Wis. 2d 435272 N.W2d 847(1979). 112,244 Ws. 2d 49629 N.w2d 5Q 00-1586
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Spearsdoes not stand for the proposition that a defendantahagntencing, pres (4) If a prior conviction is being considered as being covered

entany and all evidence that he or she wishes to present. SRateinson, 2001 WI| ™
App 127,246 Ws. 2d 180629 N.W2d 810 00-1170 undersub.(1) (b) 4.as comparable to a felospecified under sub.

Whena plea agreement indicates that a recommendation was to be for concuridt(b) 1, 2. or3., the convictiormay be counted as a prior convic

Sentencinghearno. there ia & material and SUbSantal breach of the agreemugty Under sub(l) (ajonlyif the court determines, beyond a-rea

Absentan objectioﬁ, the right to directly appeal is waived and the defendant is entit%gnablajoumv that the Y'_datlon relatlng to that ConV'C_tlon would

to a remedy for the breach only if there wasfitive assistance of counsel, the rem constitutea felony specified under sud) (b) 1, 2. or 3. if com-

edyfor which isallowing the withdrawal of the plea or specific performance of thenpitted by an adult in this state.

agreement State vHoward, 2001 W1 App 13246 Ws. 2d 475630 NW2d 244 isiory:” 1993 a. 104483 1995 a. 4481997 a. 219283 295 1999 a. 32188
The exercise of sentencing discretion requires the court to exercise its discregtgrql a. 1092007 a. 16.

to create a sentence within ttenge provided by the legislature that reflects the cir . . N

cumstancesf the situation and the particular characteristics obffender The 973.014 Sentence of life imprisonment; parole eligibil -

ok meed for proteation. “The weight ghven to an factor s i trsecourts dle | _determination; - extended supervision - eligibility

cretion. Statev. Steele, 2001 Wi App 16@46 Ws. 2d 744632 N.w2d 12, determination. (1) Except as provided in suf2), when a court

00-2864 sentences person tdife imprisonment for a crime committed on

In sentencing aftgrobation revocation, if the judge did not preside at the origingdy gfter July 1. 1988. but before December 31, 1999. the court shall
sentencingthe judge must be able to rely upon the entire record, including comme%i; ! ! 1 !

atthe first sentencing. When the record at the second sentencing reflected ne rechjakea parole eligibility d_etermipation regarding the person and
tion by the second judge of trial testimottiye presentence investigation report, ochoose one of the following options:
thetrial judges comments on the severity of théeake, the sentence could not stand. . P
Statev. Reynolds, 2002 W1 App 1249 Ws. 2d 798640 N.W2d 140 01-0498 (@) The person is eligible for parole undes®4.06 (1)
A courts correction of an invalid sentence by increasing the punishment does not(b) The person is eligible for parole on a date set by the court.

constitute double jeopardy; the initial sentence being invillidsecond sentence is R

theonly valid sentence imposed. An increased sentence is permissible at resentleill;w.erthl.s paragraph, the court may set any later date than that
ing only when it is based upordasire to implement the original dispositional schemgrovidedin $.304.06 (1) but may not set a date that occurs before
from the firstsentencing and when the initial conviction and sentence are invalid, e earliest possible parole eligibility date as calculated under s.
resentencingourt has no new information or newly known information, and th%04 06(1

resentencingourt seeks to impose a greater sentence. Statgdna, 2002 WI App : ( )

154,256 Wis. 2d 285647 N.W2d 405 01-2398 (c) The person isiot eligible for parole. This paragraph

In fixing a sentence within statutoliynits, the judge may consider the defendant’ i i i i
falsetestimony observed ke judge during trial. United StatesGrayson438 U.S. appllesonly if the court sentences a person for a crime committed

41.(1978). on or after August 31, 1995, but before December 31, 1999.
The Lodestar of Personal ResponsihiliBrennan. 88 MLR 365 (2004). (1g) (a) Except as provided in suf?), when a coursen
Appellate sentence reviewl976 WLR 655. (1983). tencesa person to life imprisonment for a crime committed on or
. . . afterDecember 31, 1999, the court shall make an extended super
973.0135 Sentence for certain serious felonies; parole vision eligibility date determination regardirthe person and
eligibility determination. (1) In this section: chooseone of the following options:
(a) “Prior offender” means person who meets all of thefol 1 The person is eligible for release to extended supervision
lowing conditions: after serving 20 years.

1. The person has been convicted of a serious felony on at 2 The person is eligible for release to extended supervision
leastone separate occasion at inye preceding the seriousel on 3 date set by the court. Under this subdivision, the court may

ony for which he or she is being sentenced. setany later date than that provided in subgdbut may not set
2. The persos’ conviction under subd. remains ofecord datethat occurs before the earliest possible date under $ubd.
and unreversed. 3. The person is not eligible for release to extended supervi
3. As aresult of theonviction under subd.., the person was sion.
sentencedo more than one year of imprisonment. (b) When sentencing a person to life imprisonment under par
(b) “Serious felony” means any of the following: (a), the court shall inform the person of the provisions of s.

1. Any felony under s961.41 (1) (1m) or (1x) if the felony 302.114(3) and the procedure for petitioning unde3@2.114 (5)
is punishable by a maximum prison term of 30 years or more.for release to extended supervision.

2. Any felony under £940.09 (1) 1999 stats., £43.23 (1m) (c) A person sentenced to life imprisonment under (pars
or(1r), 1999 stats., ©48.35 (1) (bpr(c), 1999 stats., or 848.3 noteligible for release on parole.
1999 stats., $.940.01 940.02 940.03 940.05 940.09 (1c) (2) When a court sentences a person to life imprisonment
940.16 940.19 (5) 940.195 (5) 940.21 940.225 (1)or (2), unders.939.62 (2m) (c)the court shall provide that the sentence
940.305 940.31 941.327 (2) (b) 4.943.02 943.10 (2)943.23 is without the possibility of parole or extended supervision.
(19), 943.32 (2)946.43 (1m)948.02 (1)or (2), 948.025 948.03 3H£story: 1987 a. 4121989 a. 311993 a. 2891995 a. 481997 a. 283326 1999

a.
5)2")9(2%%6(3()2:;4805 948.051 948.06 948.07 948.075 948.08 8‘|2'he co;(jstggg?ngegg of this section is upheld. StatBarrell, 167 Ws. 2d 749
. 482 N.W. 1992).
3. The solicitation, conspiracy or attempt, unde®39.3Q Thedenial of presentena®nfinement credit when parole was established under

939.310r939.32 to commit a Class A felony Zggézwg%wzggf)ct(zgég)] i/gagsa)c.onstitutional. Stat€hapmanl75 Ws. 2d 231

4. A crime at any time under federal law or the law of any Sub.(1) (b) [now sub. (2) (b)] allows a circuit court to impose a parole eligibility
otherstate orprior to April 21, 1994, under the law of this stat atebeyond a defendastxpected lifetime. State 8etagord?211 Wis. 2d 397565

. . A - \W.2d 506 (1997),95-0207
thatis comparable to a crime SpeCIerd in subd?. or 3. A trial court sentencing a defendant under sub. (1) (b) [now sub. (BxXe)tising

(2) Exceptas provided in sul{3), when a court sentences dts discretion, may or may not give credit for presentence incarceration. State v
; ; ; ; : : _tn| Seeley212 Ws. 2d 75567 N.W2d 897(Ct. App. 1997)96-1939
prior offen(_:ier to lmprlsonment_ ia state prison for a serious-fel Paroleeligibility is not a statutorily oconstitutionally necessary component of a
ony committed on or after April 21, 1998ut before December valid plea colloguy in a case in which a life sentence is imposed. SEyeye,225

31,1999, the court shall makeparole eligibility determination Wis. 2d 702594 N.W2d 388(Ct. App. 1999)97-3217
regardingthe person and choose one of the following optlons.973.015 Special disposition. (1) (a) Subject to patb)

(a) The person is eligible for parole unde3®4.06 (1) andexcept as provided in péc), when a person is under the age
(b) The person is eligible for parole on a date set by the cowt.25 at the time of the commission of afeae for which theer
Under this paragraph, the court may not set a date that occss has been found guilty in a court for violation of a law for which
before the earliest possible parole eligibility date as calculatgg maximum period of imprisonment is 6 yeardass, the court
unders. 304.06 (1)and may not set date that occurs later thanmay order at the time of sentencing that the record be expunged

two-thirdsof the sentence imposed for the felony uponsuccessful completion of the sentence if the court determines
(3) A person is not subject to this section if the cursenious the person will benefit and society will not be harmed by digs
felony is punishable by life imprisonment. position. This subsection does not apply to information main
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tainedby the department of transportation regarding a convictiaefinedin s.939.22 (9) with the specific intent to promote, fur
that is required to be included in a record kept und®t323 (2) ther,or assist in any criminal conduct by criminal gang members,
(a). asdefined in s939.22 (9g)

(b) The court shall order at the time of sentencing that the (d) The fact that the person committed the felony wiiar
recordbe expunged upon successful completion of the senteig a vest or other garment designed, redesigned, or adapted
if the ofense was a violation of 842.08 (2) (b)(c), or(d), and preventbullets from penetrating the garment.
the person was under the agel@&when he or she committed it.  (e) 1. Subject to subd., the fact that the person committed

(c) No court may order that a record of a conviction for any ttie felony with the intent to influendhe policy of a governmental
the following be expunged: unit or to punish a governmental unit for a prior policy decision,

1. A Class H felonyif the person has, in his or héetime, if any of the following circumstances also applies to the felony
beenconvicted of a prior felony &énse, or if the felony is@o- committedby the person:
lent offense, aslefined in $301.048 (2) (bm)or is a violation of a. The person caused bodily harm, great bodily harm, or death
$.940.32 948.03 (2)or (3), or948.095 to another

2. A Class | felonyif the person has, in his or her lifetime, b. The person caused damage to the propéranother and
beenconvicted of a prior felony &nse, or if the felony is@o-  the total property damaged is reduced in vahye$25,000 or
lent offense, aslefined in s301.048 (2) (bm)or is a violation of more. For the purposes of this suldd b, property is reduced in

5.948.23 valueby the amount that would cost either to repair or to replace
(2) A person has successfully completed skatence if the it, whichever is less.
personhas noteen convicted of a subsequerien$e and, if on c. The person used force or violence or the threat of furce

probation,the probation has not been revoked and the probation@lence.

has satisfied the conditions of probation. Upon successful 2. a. In this subdivision, “labor dispute” includes any contro
completionof the sentencthe detaining or probationary authorityyersy concerningerms, tenure, or conditions of employment or
shallissue a certificate of disclygrwhich shall be forwarded to concerningthe association or representation of persons in-nego
the court of record and which shall have tHeatfof expunging tiating, fixing, maintaining, changing, or seeking to arrange terms
the record. If the persohas been imprisoned, the detainingr conditions of employment, regardless of whether the disputants
authorityshall also forward a copy of the certificate of disgear standin the proximate relation of employer and employee.

to the department. - .
History: 1975 c. 391975 c. 18%.105 1975 c. 1991983 a. 5191991 a. 189 b. Subdivisionl. does not apply to conduct arising out of or

2003 a. 3350, 320 2000 a. 28 in connection with a labor dispute.
Forfeituresmay not be expunged undarb. (1). State.WMichaels,142 Ws. 2d (4) AGGRAVATING FACTORS; SERIOUS SEX CRIMES COMMITTED
172,417 N.w2d 415(Ct. App. 1987). _ -, WHILE INFECTEDWITH CERTAIN DISEASES. (@) In this subsection:
An expunged conviction is not admissible to attack a witeesedibility State “ " . . . .
v. Anderson]160 Ws. 2d 435466 N.W2d 681(Ct. App. 1991). 1. “HIV” means any straimf human immunodeficiency

This section does not require law enforcement agencipeosecutors to destroy virus, which causes acquired immunodeficiency syndrome.
recordsrelating to an expunged conviction, nor does it prohibit courts from consider

ing the facts underlying an expunged conviction in sentencing in another case. State1m. “HIV test” has the meaning given in252.01 (2m)

v. Leitner 2002 WI 77253 Wis. 2d 449646 N.W2d 341 00-1718 2. “Serious sex crime” means a violation 0940.225 (1br
“Expunge”under this section means to strike or oblitefiae the record all refer 2 9-48 02 (1 2) 948.025 948.085 '
encedo the defendarg’name and identity67 Atty Gen. 301. (2), . (Lor (2), 025 .

Circuit courts do not possess inherent powers to expunge or destroy conviction 3, “Sexually transmitted diseasafeans syphilis, gonorrhea,
records. 70 Atty. Gen. 15. hepatitisB, hepatitis C, or chlamydia.

4. “Significantly exposed” means sustaining a contact that
sideration of aggravating and mitigating factors carriesa potential for transmission of a sexually transmitted dis

(1) Derinimion. In this section, “sentencing decision” means §2S€ O HIV by one or more of the following:

decisionas to whether to imposebifurcated sentence under s, . Transmission, into a body orifice or onto mucous mem
973.010r place a person on probation and a deciamio the DPrane,of blood; semen; vaginal secretions; cerebrospsyat,
lengthof a bifurcated sentence, including the lermfteach com ovial, pl_eural, pen@o_neal, perlca_rdlal, or amniotic fluid; or other
ponentof the bifurcated sentence, the amount of a fine, and thedy fluid that is visibly contaminated with blood.

lengthof a term of probation. b. Exchange, during the accidental or intentional infliction of

(2) GENERALREQUIREMENT. When a court makessentencing & Penetratingwound, including a needle puncture, of blood;
decisionconcerning a person convicted of a criminégiée com Semenyaginal secretions; cerebrospinal, synovial, pleural; peri
mitted on or after February 1, 2003, the court sbafisider all of toneal,pericardial, or amniotic fluid; or other body fluid that is
the following: visibly contaminated with blood.

(ad) The protection of the public. c. Exchange, into an eye, apen wound, an oozing lesion,

: or other place where a significant breakdown in the epidermal bar

(ag) The gravity of the &dnse r other pl h ficant breakd th d | bz

K The rehabilitati d ' f the defend rier has occurreaf blood; semen; vaginal secretions; cerebrospi

(ak) The rehabilitative needs of the defendant. __nal,synovial, pleural, peritoneal, pericardial, or amniotic flaid;

(b) Any applicable mitigating factors and any applicablgtherbody fluid that is visibly contaminated with blood.
aggravatingactors, including the aggravating factors specified in (b) When making a sentencing decision concerning a person

subs.(3) to (8). convictedof a serious segrime, the court shall consider as an

(3) AGGRAVATING FACTORS;GENERALLY. When making a sen aggravating factor the fact that the serious sex crime was com
tencing decision for any criméye court shall consider all of the mitted under all of the following circumstances:

following as aggravating factors: , o 1. At the time that he or she committed the serious sex crime,
(a) The fact that the person committed the crime while his fife person convicted of committing the serious sex crime had a

her usual appearance was concealed, disguised, or altered, wiRuallytransmitted disease or acquired immunodeficiency syn
theintent to make it less likely that he or she would be identifiefome or had had a positive HIV test.

with the crime. _ _ o 2. At the time that he or she committed the serious sex crime,
(b) The fact that the persmommitted the crime using infor the person convicted of committirtipe serious sex crime knew
mationthat was disclosed to him or her unde3Gl.46 that he or she had a sexually transmiteidease or acquired
(c) The fact that theerson committed the crime for the benefimmunodeficiencysyndromeor that he or she had had a positive
of, at the direction of, or in associatiaith any criminal gang, as HIV test.

973.017 Bifurcated sentences; use of guidelines; con -
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3. The victim of the serious sex crime wsignificantly (c) When making a sentencing decision concerning a person
exposedo HIV or to the sexually transmitted disease, whichevepnvictedof violating s.961.65 the court shall consider as an
is applicable, by the acts constituting the serious sex crime. aggravatingactor the fact that the person intended to delorer

(5) AGGRAVATING FACTORS; VIOLENT FELONY commirTep distributemethamphetamine or a controlled substance analog of

AGAINST ELDER PERSON. (@) In this subsection: methamphetaminand that the person knowingly useg@ublic
1. “Elder person” means any individual who is 62 years of a&@ns'tvemde during the violation.
or older (9) AGGRAVATING FACTORSNOT AN ELEMENTOFTHECRIME. The

2. “Violent felony” means any felony undei9d0.19 (2)(4) aggravatingactors listed in this section are not elements of any
’ o '’ crime. A prosecutor is not required to charany aggravatinfac
(5), or (6), 940.225 (1)(2), or (3), 940.23 0r 943.32 tor or otherwise allege the existence of an aggravating factor in

(b) When making a sentencing decision concerning a persgfy pleading for a court to consider the aggravating factor when
convictedof aviolent felony the court shall consider as an ag9ramaking a sentencing decision.

vating factor the facthat the victim of the violent felony was an

elderperson. This paragraph applies even if the person m'Sthﬁe court shall state the reasons for its sentencing decision and,

enly believed that theictim had not attained the age of 62 yearséxceptas provided in pafb), shall doso in open court and on the
(6) AGGRAVATING FACTORS;CHILD SEXUAL ASSAULT OR CHILD  record. ’

ABUSE BY CERTAIN PERSONS. (@) In this subsection, “person
responsibldor the welfareof the child” includes the child’'par
ent, stepparent, guardian, foster parent, or treatment foster par

anemployee of a public or private residenpial home, .institution, QEntencingJIecision in writing and includthe written statement
agency;any other person legally responsible thoe childs wet in the record

fare in a residential setting; or a person employed by one Who Igiiory; 2001 a. 1092003 a. 3212005 a. 14277 2007 a. 2096, 97, 116 2009
legally responsible for the chilg'welfare to exerciseemporary a.2s, 209
control or care for the child. Nothingin sub. (10) suggestsat a circuit cours failure to consider an applicable

. : : sentencingyuideline under sub. (2) (a) is not a valid grounds for appeal, and an appel
no’t\i‘(ngErbviFt)jzrc'i (g))/ ;ﬁ:?eeor;(tj;r?/ g}egﬁﬁjygﬁ‘aﬁ? fi?]ﬁﬁfésfh:ngagﬁsﬁa;ﬁg dl?nt?r?e late court may review whether or not a circuit court satisfied its sub. (2) (a) obligation.
Wisconsin Administrative Register under s. 48.62 (9) toead: Statev. Grady 2007 W1 81,302 Ws. 2d 80734 N.W2d 364 05-2424

(a) In this subsection, “person esponsible for the welfae of the child” 973.02 Pl fi . h d
includesthe child’s parent, steppaent, guardian, or foster paent; an employee : ace of imprisonment when none expressed.
of a public or private residential home, institution, or agencyany other person ~ Exceptas provided in £73.032 if a statute authorizésprison

legally responsible for the childs welfare in a residential setting; or a person - mentfor its violation but does not prescribe filace of imprison

employed by one who is legallyasponsible for the childs welfare to exercise ment.a sentence of less than one year dimlo the county jaiI

temporary control or care for the child. ¢ . !
a sentence of more than one year shall be to tisedf'sin state

/ AN Sﬁ’rﬁbonsand the minimum under the indeterminate sentence law
convictedof a violation of s948.02 (1)or(2), 948.025 (1)948.03  ghaiibe one yeamand a sentence of one year may be to either the

(2) or (3), 0r948.051 the court shall consider as an aggravatingisonsinstate prisons or the county jail. In any proper czese,

factorthe fact that the person waperson responsible for the wel (gnceand commitment may ke the department or any house of

fare of the child who was the victim of the violation. correctionor other institution as provided by law or to detention
(7) AGGRAVATING FACTORS; HOMICIDE OR INJURY BY INTOXI-  under s973.03 (4)

CATED USEOFA VEHICLE. When making a sentencing decision-con History: 1973 c. 991987 a. 271991 a. 39

cerning a person convicted of a violation d340.09 (1)or940.25 Thelegislature is presumed to have been awéreany existing statutes carrying

(1), the court shall consicer as an aggravating factor the fact (FFFCTCES/cneyed o s o plce of confncnent specieawnn e

atthe time of the violation, there was a minor passenger undergbglasCty. Cir. Ct. 100 Ws. 2d 569302 N.W2d 462(1981).

yearsof age or an unborn child in the personiotor vehicle. Criminal defendants who receive consecutive sentences that in the aggregate
(8) ACGRAATNG  FACTORS: CONTROLLED _ SUBSTANCES Skt ISt} el relies e o s b peacereted i

OFFENSES. (@) Distribution or delivery to prisoners.1. In this

paragraph;’precinct” means a place where any activity is-corp73.03 Jail sentence. (1) If at the time of passingentence
ductedby a prison, jail, or house of correction. upona defendant who is to be imprisoned in a county jail there is
2. When makin@ sentencing decision concerning a persono jail in the county suitable for the defendantd no cooperative
convicted of violating $961.41 (1)or (1m), the court shall cean agreementinder s302.44 the court may sentence the defendant
siderasan aggravating factor the fact that the violation involveh anysuitable county jail in the state. The expenses of supporting
delivering,distributing, or possessing with intent to deliver or dighe defendant there shall be borne by the county in which the crime
tribute a controlled substance or controlled substamzgog to a wascommitted.
prisonerwithin the precincts of any prisoail, or house of correc  (2) A defendant sentenced to thés@énsin state prisons and
tion. to a countyjail or house of correction for separate crimes shall
3. When making a sentencing decision concerning a persggtveall sentences whether concurrent or consecutive istéte
convictedof violating s.961.65 the court shall consider as anprisons.
aggravatingactor the fact that the person intended to deliver  (3) (a) If a court sentences a defendant to imprisonment in the
distributemethamphetamine or a controlled substance analogoeluntyjail, the court may provide that the defendant perfcom
methamphetamint aprisoner within the precincts of any prisonmunity service work under parg) and(c). Except as provided
jail, or house of correction. in par (am), thedefendant earns good time at a rate of one day for
(b) Distribution or delivery orpublic transit vehiclesWhen each3 days ofvork performed. A day of work equals 8 hours of
makinga sentencing decisiocroncerning a person convicted ofwork performed. This good time is in addition to good time autho
violating s. 961.41 (1)or (1m), the court shall consider as arfized under s302.43
aggravatindgactorthe fact that the violation involved delivering, (am) If a court provides that a defendant may perform commu
distributing, or possessing with intent to deliver or distribute aity service work pursuant tpar (a) and the defendant is sen
controlledsubstancéncluded in schedule | or Il or a controlledtencedto probation oimprisonment in a Huber facility under s.
substancanalog of any controlled substance included in sched@@3.09 or if a defendant has been ordered to perform community
I or Il and that the person knowingly used a public transit vehidervicework under s800.09 a county maywith the approval of
during the violation. the chief judge in the countgllow the defendant to perform cem

(10m) STATEMENT OF REASONSFOR SENTENCINGDECISION. (@)

(b) If the court determines thatig not in the interest of the
defendanfor it to state the reasons for its sentencing decision in
'"defendans presence, the court shall state the reasons for its
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munity service work under pargh) and(c). The county may 2. “Serious crime” has the meaning given undé69.08 (10)
determinethe rate at which all defendants in the county earn go(ig).

time, except that a defendant may not earn less than one day ofp) In lieu of a continuous sentence, a court may sentence a per
goodtime for every 3 days of worerformed, nor more than onesonto serve a series of periods, not less than 48 hours nor more
day of good time for each day of work performed. A day of worthan3 daysfor each period, of imprisonment in a county jail. The
equals8 hours ofwork performed. This good time is in additionpersonis not subject to confinement between periods of imprison
to good time authorized under302.43 ment.

(b) The court may require that the defendant perfoommu (c) A court may not sentence a person under(ippregarding
nity servicework for a public agency or a nonprofit charitableiny violation under ch961 or the commission of a serious crime.
organization. The number of hours of wonlequired may not  History: 1971 c. 2981983 a. 10, 192 1985 a. 1501987 a. 271987 a. 333.
exceedwhat would be reasonable considering the seriousnes@‘tiﬁ’g87 a. 398399, 1989 a. 3185, 1993 a. 481995 a. 281448 2001 a. 1052007
the offense and any otherfehse which is read into the recat &
thetime of conviction. An Qrder may only apply if agreed to b¥)73.031 Risk reduction sentence.
the defendant and the ganization or agency The court shall
ensurethat the defendant is provided a written statement of t

termsof the community service order and that the community S¢f,e cort determines that a risk reduction sentenepgigopriate
vice order is morptorgd. o ) _and the person agrees to cooperate in an assessment of his or her
(c) Any organization or agency acting in good faith to whiclgriminogenicfactors andis or her risk of refénding, and to par
adefendant is assigned pursuant to an order under this subsegfi@fatein programming or treatment the department develops for
hasimmunity from any civil liability in excess of $25,000 for actshe person under 802.042 (1) This section does not apply if the
or omissions by or impacting on the defendant. court sentences a person for a violation 0®40.03 940.06
(d) This subsection applies to persons who are senteneed 840.11 (1), 940.235 940.302 940.31 (1) 940.32 (3) 941.2]
countyjail butare transferred to a Huber facility unde883.09 946.465 948.03 (2) (a)or 948.40 (4) (apr for a felony murder
to a county work camp under303.10or to a tribal jail under s. unders.940.03 an ofense against an elderly or vulnerable-per
302.445 son,as defined in ©39.22 (20d)an ofense related to ethical gov

(e) A court may not provide that a defendant perform comm@rnment.as defined in $939.22 (20m)or an ofense related to
nity service work under this subsection if the defendant is beifgfoolsafety as defined in €39.22 (20s)
sentencedegarding any of the following: istory: 2009 a. 28

1. Acrime whichis a Class A, B,orCfelony 973032 Sentence to intensive sanctions program.

2. A crime which is a Class D, E, 61 G felony listed in s. (1) Sentence. Beginning July 1, 1992, a court may sentence a
969.08(10) (b) but not including any crime specified irf43.10  persorwho is convicted of a felony occurring on or after August

(4) (a) Inlieu of a sentenad imprisonment to the county jail, 15, 1991, but before December 31, 1999, to participate in the
a court may impose a sentence of detention at the defemdaimtensivesanctions programnder s301.048 If a person is con
place of residence or other place designated by the court. Ttietedof a felony occurring on or aft@ecember 31, 1999, a court
lengthof detention may not exceed thiaximum possible period may not sentence the person to participate in the intensive sanc
of imprisonment. The detention shall be monitored by the usetiohs program under 01.048
anelectronic device worn continuously on the defendgrerson (2) EuciBiLITY. (a) A court may sentence a person under sub.
andcapable of providing positive identification tife wearer at (1) if the department provides a presentence investigation report
the detention location at any time. A sentence of detention in lisscommendindhat the person be sentenced to the program. If the
of jail confinement may be imposed orifyagreed to by the departmentioes not make the recommendation, a court may order
defendant. The court shall ensutbat the defendant is providedthe department to assess and evaluate the person. After that
a written statement of the terms of the sentenceaséntion, assessmergnd evaluation, the court may sentence the person to
including a description of the detention monitoripgocedures the program unless the department objects on the ground that it
andrequirements and @y applicable liability issues. The termsecommendshat the person be placed on probation.

of the sentence of detention may include a requirement that the(b) Notwithstanding pata), the courimay not sentence a per

defendanpay a daily fee to cover the costs associatedmitht  sonunder sub(1) if he or she is convicted affelony punishable

toring him or her In that case, the terms must specify to witieen py |ife imprisonment or has at any time been convicted, adjudi

paymentsare made. cateddelinquentor found not guilty or not responsible by reason
(b) A person sentenced to detention under (@ais eligible of insanity or mental disease, defect or illness for committing a

to earn good time in the amount of one-fowthhis or her term violent offense, as defined in 301.048 (2) (bm)

for good behavior if sentenced to at least 4 days, but fractions of(3) LimiTations. The following apply to a sentence under sub.

a day shall be ignored. The person shalfiven credit for time (1):

servedprior to sentencing under®73.155 including good time 3) The court shall provide a maximum period for the sentence,

unders. 973.155 (4) If the defendant fails to comply with the,nich may not exceed the maximum teafimprisonment that

termsof the sentence afetention, the court may order the defend. 4 he imposed on the persdncluding imprisonment autho
ant brought before the court and the court may order the defendgiig by any penalty enhancement statute.

deprivedof good time. ) . (b) The court shall provida maximum period for placements
(c) Ifthe defendant fails to comply with the terms of the seqnders.301.048 (3) (a) 1which may not exceed one year unless
tenceof detention, the court may ordéite defendant brought the defendant waives this requirement.

el courtandtle cour it o eander e ) 1 e, i s e meaning g
' In s. . )

(d) A sentence under this subsection is not a sentehce
imprisonmentexcept for purposes of s373.04 973.15 (8)(a)

Whenever a court
imposesa sentence for gelony under s973.01 the court may
fderthe person it sentences to serve a risk reduction sentence if

2. The court may prescribe reasonable and necessary condi
tions of thesentence in accordance witt861.048 (3)except the

and973.19 ) ) court may not specify a particularyfpe 1 prison, jail, camp or
(5) (@) Inthis subsection: facility wherethe ofender is to be placed undeB§1.048 (3) (a)
1. “Commission of a serious crime” has the meaning giveandthe court may not restrict the departmesatithority under s.
unders.969.08 (10) (a) 301.048(3) (b)or (c).
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(4) MopiFicaTioN. (a) The department may provide for placedepartmentshall credit the defendant with confinement-pre
mentsunder s301.048 (3) (ajor a shorter period than tineaxi  viously served.

mum period specified by the court under s(8). (b). History: 1983 a. 66528

hile periods of time served dueda indigens inability to post bail prior to trial
(b) The depar_tment may requeSt that the court extend the_ mﬁ?d\s/t be credited as time served on a prison sentence imposed, a court need not credit
mum period provided by the court under s(). (a)or the maxi  time served by an indigentfehder against probationary confinement. Stafe/ia,

mum period provided by the court undsub.(3) (b) or both, 192Wis. 2d 870532 N.w2d 423(Ct. App. 1995).

Unlessa hearing is voluntarily waived by the person, the COUta 942 Chi .
: . ild pornography surcharge. 1) In this see
shallhold a hearing on the mattefhe court may not extend the n, “image” incll?des a?vidpegrecording, a vis(ug;\l representation,

. - ti
maximumperiod of the sentence beyond the amount allowab P o ;
undersub.(3) (a) Except as provided in pdc), the court may é]%c;sc:\s/ﬁgg ir:ﬁgg‘telve image on exposed film, and data represent

not extend thanaximum period for placements unde881.048 4
(2) If a courtimposes a sentence or places a person onr proba

(3) (&) 1.beyond a total, including the original period aald . .
extensionsof 2 years or two-thirds of the maximum term QJIO;sI(irsayggrrgeolf”;%eer ﬁﬁgfﬁ%%i%&:;gg;h;ig:as‘iﬂg"?gu?:
imprisonmenthat could have been imposed on the person, whi sﬁlall impose a child pormography surcherof $5001for each

everis less. imageor each copy of an image associatgth the crime. The
() The court may extend under pan) the maximum period courtshall determine the number of imagesopies of images

for placements under 801.048 (3) (a) 1to a period not exceed o osqciateaith the crime by a preponderance of the evidence and
ing two—thirds of the maximum term of imprisonment that COUIa/ithouta jury

have been imposeash the person under suB) (a)for his or her . .
sentencdo the intensive sanctions program if all of the following (3) Theclerk shall record any surclygrimposed under this
ectionin 3 parts as follows:

apply: )
1. The person escaped fronsentence to the intensive sanc (@) PartA IS 50 percent of any amount collected.
tions program. (b) Part B is 30 percent of any amount collected.

2. The person is sentenced for the escape to a sentence ¢f) Part C is 20 percent of any amount collected.
imprisonmentoncurrent with the sentencette intensive sanc ~ (4) After determining the amount due, the clerk of court shall
tions program. collectand transmit the amount to the county treasurer usider

3. The sentence under sulidexceedshe total of the maxi  22-40(2) (m). The county treasurer shall then make payment to

mum period originally provided by the court under s(@.(b)for e Secretary of administration undeb8.25 (3) (f) 2.

the sentence to the intensive sanctions program amdatkienum (5) The secretary ohdministration shall credit part A of the

extensiongavailable under pab). surchargeto the appropriation account undei26.410 (1) (gj)
(5) PAROLE RESTRICTIONS. A person sentenced under s(). The secretary of administration shall cregiitrt B of the surchge

fe Al : . to the appropriation account unde28.455 (2) (gj) The secre
goijfgg)le for parole except as provided in382.11 304.02and tary of administration shall credit part & the surchaye to the

iati t under 20.505 (6) (gj)
(6) CreDIT. Any sentence credit under9y3.155 (1)or(1m) appropriatioraccotint Uncer (6) (ai)

) . ; (6) If aninmate in a state prison or a person sentéo@estate
ZBg:Iftsot\?vg?c;dszf\r/\i/égeocf)ft;heerl)O:rrilc?g Sr?ggrr ;s((%((%))but does not prison has not paid thehild pornography surchge under this

History: 1991 a. 391993 a. 791995 a. 27390, 1997 a. 2831999 a. 9185 2001 section the department shall assess and collect the amount owed
a.109 2005 a. 25 from the inmates wages or othenoneys. Any amount collected
When a presentence investigation recommendsihing prohibits a court from under this subsection shall be transmitted to the secretary of
sentencinga person to the intensive sanctions program although the sentenciigministration.
guidelineswould recommend probation. StateMiller, 180 Wis. 2d 320 509 History: 2005 a. 433
N.W.2d 98 (Ct. App. 1993). Istory: a.

An extension of confinement under this provision may be appealed by com . .
law writ of certiorari. The time for appeal is governed by s. 808.04. Sttalges, "873.043 Drug offender diversion surcharge. (1 Ifa

195Wis. 2d 254536 N.W2d 153(Ct. App. 1995)94-0880 courtimposes a sentence or placegeason on probation for a
Theextension of a placement period under the intensive sanctions program ngt$ine under ch 943 that was committed on or after October 1,

be based on public safety considerations and the participae¢d for punishment : ; :
andtreatment. All that needs to be shown at an extension hearing is that the paﬁ?igoathe court shall |_m_pose a droﬁender diversion SUI’Cth
$10 for each conviction.

panthas not made sfidient progressn the program and that more time is requiredO
fo meet those concens.  Statdurmer 200 Ws. 2d 168546 N.W2d 880(Ct. App. (2) After determining the amount due, the clerk of court shall
Theright, under s. 972.14 (2), of a defendant to maktatement prior to sentenc collectand transmit the amount to the county treasurer under
ing does not apply to an extension of a placement under the intensive sanctionsp840(2) (m). The county treasurer shall then make payment to
gram. S_tate.vTurr_1er200 Ws. 2d 168546 N.W2_d 880{Ct. App. 1996)95-1295  the secretary of administration undebs.25 (3) (f) 2.
IntensiveSanctions: A New Sentencing Option. FiedMfs. Law June 1992. . .
(3) All moneys collectedrom drug ofender diversion sur
973.0335 Sentencing; restriction on possession of chargesshall be credited to the appropriation account under s.

body armor. Whenever a court imposes a sentence or placeg%sos(& (ku) and used for the purpose of making grants to-coun

defendanton probation for a conviction for a violent felgrgs 1€S under s16.964 (12) .
definedin 5.941.291 (1) (b)the court shall inform the defendant _(4) If aninmate in a state prison or a person sentdocestate

of the requirements and penalties und@44.291 prisonhas not paid the drugfehder diversion surchge under
History: 2001 a. 95 this section, the department shall assess and collect the amount
owedfrom the inmates wages or other moneys. Any amount col
973.035 Transfer to state—local shared correctional lectedshall be transmitted to the secretary of administration.

facilities. Any person serving a sentence of imprisonment to thefistory: 2005 a. 25
Wisconsinstate prisons, a county jailcaunty reforestation camp 973.045 Crime victim and witness assistance sur -
or a county house of correctiam serving a sentence to the inten ge. (1) If a courtimposes a sentence or places a person on
sive sanctions program may be transferred to a state-local shig@aion the court shall impose a crime victim and witness
coljirs f;“p?ggfg”é%ggg? 331?1’831'153&1) assistancsurchage calculated as follows:

v ’ ' ' (a) For each misdemeanofesfse or count, $67.
973.04 Credit for imprisonment under earlier sentence (b) For each felony &énse or count, $92.

for the same crime. When a sentence is vacated and a new sen (1m) (a) In this subsectioricivil offense” means an fehse
tenceis imposed upon the defendant for the same crime, thenishableby a forfeiture.
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(b) If all of the following applythe court shall impose a crimeamountcollected shall be transmitted to the secretary of adminis
victim and witness assistance surggain addition to any forfei tration.

turethat it imposes: History: 1993 a. 161995 a. 2011997 a. 271999 a. 92003 a. 332005 a. 277
. . . . Thetrial court has the discretion to oréeDNA surchage upon the entry of a judg
1 The person is chged with one or more crimes incam:  mentin a felony case. Nothing in sub. (1g) requires a DNA sample to be collected
plalnt. beforethe court can order the payment of the sugghaGtate. Jones, 2004 WI App
2. A It of th laint bei ded. th 212,277 Wis. 2d 234689 N.W2d 917 03-3245
. As aresult of the complaint being amended, the personi§,p. (1g) contemplates the exercise of discretion by theaiait. The trial court
chargedwith a civil offense in lieu of one of those crimes. shouldconsider all factors pertinent to the case setdorth in the record the factors
] . e it considered and the rationale underlyingdiégision for imposing the surclyer
3. The court finds that the person committed that ci¥éirtfe  Faciorsio be considered could include: whether the defendant has provitéd a
on or after October 27, 2007. samplein connection with the case whether the case involved any evidence that
. neededDNA analysis so as to have caused DNA cost; financial resources of the
(C) The amount Of_ t_he s_,urctwlmposed under pa(b)_ shall defendantand any other factors the trial court finds pertinent. Sta@é&erry 2008
be the amount specified in sufl) (a) or (b), depending on Wi App 80,312 Wis. 2d 203752 N.Ww2d 393 07-1808

whetherthe crime thatvas the subject of the amendment under

par.(b) 2.was a misdemeanor or a felony 973.047 Deoxyribonucleic  acid analysis require -
(1r) (a) The clerk shall record any crime victim and witned¥€nts. (1f) If a court imposes a sentence or places a person on
surchage imposed under sufl) in 2 parts as follows: probationfor a felony convictioror for a conviction for a violation

of 5.165.765 (1)940.225 (3m)944.2Q or948.1Q the court shall
requirethe person to provide a biological specimen to the state
crime laboratories for deoxyribonucleic acid analysis.
2. Part B equals $27 for each misdemeanfansk or count y . . ) y .

(Im) The results from deoxyribonucleic acid analysiseof

and$27 for ea(?h felony &nse or count. . specimerprovided under this section may be usety as autho

(b) The entire amount of any surcgarimposed under sub. \jzeq under s.165.77 (3) The state crime laboratories shall
(1m) shall be allocated to part A. destroyany such specimen in accordance withes.77 (3)

(2) After the clerk determines tr@mount due, the clerk of 2y Thedepartment of justice shall promulgate ryjesviding
courtshall collect andransmit the amount to the county treasurgp; procedures fordefendants to provide specimens when
under $59.40 (2) (m) The county treasurer shall then make-payequiredto do so under this section and for the transportation of
mentto the secretary of administration undes®.25 (3) () 2. thosespecimens to the state crime laboratories for analysis under

(2m) The secretary of administratioshall credit part A and s.165.77
26 percent of part B of the crime victim and witness sugihéo History: 1993 a. 1698, 227, 1995 a. 4401999 a. 92005 a. 2752009 a. 202

1

1. Part A equals $40 for each misdemeanferde or count
and$65 for each felony ténse or count.

the appropriation account under29.455 (5) (gland 74 percent 26
of part B to the appropriation account unde2G455 (5) (gc) . .
NOTE: Sub. (2m) is epealed and ecreated eff, 7-1-1 by 2009 Wis. Act 28~ 973.048  Sex Offe_nde'j reporting requirements. (Im)
to read: (a) Except as provided in sut2m), if a court imposes sentence

(2m) (a) The secetary of administration shall credit to the appropriation  or places a person on probation for any violation, or for the solici
account under s. 20.45%5) (gc) the first $20 of part B of the crime victim and tation, conspiracyor attempt to commit any violation, undzr.
W'tf‘(‘f;S_IS_E;C::(:;W of administration shall credit to the appropriation account 240, 944, or 948 or S-'942'080r 942.09 or 55'943'.01t0 943.15 .
under s. 20.455 (5) (gpart A of the crime victim and witness sucharge and any the C,ourt may require the pgrson to comply W|t,h the reporting
part of part B of the crime victim and witness sucharge that remains after the ~ requirementsunder s.301.45if the court determines that the
secretary of administration complies with par. (a). underlying conduct was sexuallynotivated, as defined in s.

(3) (b) The person paying theime victim and witness sur 980.01(5), and that it would be in the interestpublic protection
chargeshall pay all of the moneys due under part A before he torhave the person report undeB81.45
she pays any of the moneys due under part B. (b) If a court under paa) orders a person to comply with the

(4) If aninmate in a state prison or a person sent¢a@estate reportingrequirements under 301.45in connection with a&iola-
prisonhas not paid the crime victim amdtness assistance sur tion, or the solicitation, conspiracygr attempt tacommit a viola
chargeunder this section, theepartment shall assess and colledion, of s.942.09and the person was under the age of 21 when he
the amount owed from the inmaseivages or other moneyAny or she committed the feinse the court may provide that the per
amount collected shall be transmitted to the secretary of admirsignbe released from the requirement to comply with the reporting

tration. requirementunder s301.45upon successfully completing the
History: 1983 a. 271987 a. 271989 a. 311993 a. 161995 a. 2012003 a. 33  sentencer probation imposed for thefefise. A person success
2005a. 25 2007 a. 202009 a. 28 fully completes a sentence if he or she is not convicted of a-subse

. . . ) quentoffense during the term of tleentence. A person success
973.046 Deoxyribonucleic acid analysis surcharge.  fy|ly completes probation if probation is not revoked and the
(19) Exceptas provided in sulfl), if a court imposes a sentencepersonsatisfes the conditions of probation.
orplaces a person on probaton for a fefony conviction, e CoUrt 5.,y ¢ 5 court imposes a sentence or places a person on
may impose a deoxyribonucleic acid analysis sugshaf $250. probationfor a violation, or for the solicitation, conspiracy or

_ (1) If acourtimposes a sentence or plagesraon on proba  zttemptto commit a violation, of €940.22 (2)940.225 (1)(2),
tion for a violation of $.940.225 948.02 (1)or (2), 948.025 or (3), 944.06 948.02 (1)or (2), 948.025 948.05 948.05]
948.085 the court shall imposedeoxyribonucleic acid analysis 948.055 948.06 948.07 948.075 948.08 948.085 948.095
surchargeof $250. 948.11(2) (a)or(am), 948.12 948.13 0r948.3Q of 5.940.302 (2)

(2) After the clerk of courdetermines the amount due, thef s.940.302 (2) (a) 1. kapplies, or of $940.300r 940.31if the
clerk shallcollect and transmit the amount to the county treasungctim was a minor and the person was notilaém’s parent, the
under s59.40 (2) (m) The county treasurer shtilen make pay court shall require the person to comply with the reporting
mentto the secretary of administration undes%.25 (3) (f) 2.  requirementsinder s301.45unless the court determines, after a

(3) All moneyscollected from deoxyribonucleic acid analysidiearingon a motion made by the person, that the person is not
surchages shall be deposited by the secretary of administratiorf@guiredto comply under s301.45 (1m)
specifiedin s.20.455 (2) (Lm)and utilized under 4.65.77 (3) In determining under suilm) (a)whether it would be in

(4) If an inmate in a state prison or a person sentdacestate theinterest of public protect.ion to have the person report wder
prisonhas not paid the deoxyribonucleic acid analysis sugehar301.45 the court may consider any of the following:
underthis section, the department shall assess and collect thga) The ages, at the time of the violation, of the person and the
amountowed from the inmate’wagesor other moneys. Any victim of the violation.
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(b) The relationship between the person and the victim of the(c) To payment of part A of the crime victim and witness assist

violation. ancesurchage until paid in full.
(c) Whether the violation resulted in bodily harm, as defined (d) To payment of part B of the crime victim and witness assist
in 5.939.22 (4) to the victim. ancesurchage until paid in full.

(d) Whether the victim stéred from a mentallness or mental (e) To payment of the crime laboratories and drugéaforce
deficiencythat rendered him or her temporarily or permanentiypentsurchage until paid in full.
incapableof understanding or evaluating the consequences of his(f) To payment of the deoxyribonucleic acid analysis sur
or her actions. chargeuntil paid in full.

) (e) The probablllty that the person will commit other violations (fm) To payment of the child pornography Sur@mﬂnt“ pa|d
in the future. in full.

(9) Any other factor that the court determines may be relevant(g) To payment of the drug abuse program improvement sur
to the particular case. chargeuntil paid in full.

(4) If the court orders a person to comply with the reporting (gm) To payment of the drugffender diversion surchge
requirements under 801.45 the court may order the person tqyngjf paid in full.

gggttwueto comply with the reporting requirements until his or her (h) To payment of the driver improvement surgfeaantil paid
' in full.

(5) If the court orders a person to comply with the reporting . . . .
requirementsinder s301.45 the clerk of the court in which the pai((?in-?a”paymem of the truck driver education surgeauntil

orderis entered shall promptly forward a copythe order to the . . o
departmenbf corrections.If the conviction on which the order is (i) To payment of the domestic abuse surghamtil paid in
baseds reversed, set aside or vacated, the clerk of the court shdl

promptly forward to the department abrrections a certificate (k) To payment of the consumer protection surgkanntil
statingthat the conviction has been reversed, set aside or vacapedd in full.

History: 1995 a. 4401997 a. 1301999 a. 892001 a. 1092003 a. 502005 a. i i
2772007 a. 16, 2009 a. 137 o f(l.ll]? To payment of the natural resources surg@amtil paid

Cross—reference: See also chlus 9 Wis. adm. code.

Sex-offenderegistration as a condition of bail-jumping probation was not autho  (m) To payment of the natural resources restitution sugehar
rizedby s. 973.09 (1) (a). Bail jumping is mmte of the denses enumerated in the til paid in full
sex—offenderegistration statutes, ss. 301.45 or 973.048, that permit or require reég] p :

tration,and read-in, but dismissed, sexual assaulgelsatonot bring a case within (n) To payment of thenvironmental surchge until paid in
s. 973.048. State Martel, 2003 WI 70262 Wis. 2d 483664 N.W2d 69 02-1599 full

973.049 Sentencing; restrictions on contact. (1) In this (0) To payment of the wild animal protection surgeuantil

section: paid in full.
(a) “Co-actor’ means anjndividual who was a party to a__(0mM) To the payment of the wildlife violator compzsir
crime considered at sentencing, whether or not the individual welargeuntil paid in full.
chargedwith or convicted of the crime considered at sentencing. (p) To payment of the weapons surajeuntil paid in full.
(b) “Crime considered at sentencing” means any crime for () To payment of the uninsured employer surghamtil paid
which the defendant was convicted any read—in crime, as in full.
definedin s.973.20 (19) (h) (r) To payment of the enforcement surg@under s253.06
(2) When a court imposes a sentence am individual or (4) (c) until paid in full.
placesan individual on probation for the convictiona€rime, the (rm) To the payment of the ignition interlock surd@under
courtmay prohibit the individual from contacting victims of, ors. 343.301 (5)until paid in full.
co-actorsn, a crime considered at sentencing during any part of gy 1o payment of the fine and the costs &b imposed under
theindividual's sentence or period of probation if the court detegp, 'g14
minesthat the prohibition would be in the interest of public protec

tion. For purposes of the prohibition, the court nagermine courtma X

e . : ; y stay the execution of part or all of #emtence and pro
whoare the "'C“”.“S of any crime considered at sentencing. vide that the defendant perform community service wanier
__(3) If a court issues an order under s(#), the court shall a5 (1)) and(c). Any applicable driver improvement suroper
inform the individual of the prohibition and of the penalty U”d‘:ﬁnder s. 346.655 or any domestic abuse surag@runder s.
S. 9_41-39 973.055shall be imposed under @14 regardless of whetheart

History: 2005 a. 32 or all of the sentence has been stayed. If the defendant fails to

complywith the communityservice orderthe court shall order the
@efendanbrought before the court for imposition of sentence. If

(3) (a) In lieu of part orall of a fine imposed by a court, the

973.05 Fines. (1) When a defendant is sentenced to pay

e o B oo e e defendant compis ihthe communi Serice ateo

within a period not to exceed 60 days. Ifsuch permission is shehas satisfied that po”'f’” of the sentence.

embodiedn the sentence, the fine, plus costs, fees, and sgeshar _ (b) The court may require that the defendant perfoommu

imposedunder ch814, shall be payable immediately nity servicework for a public agency or a nonprofit charitable
(Am) If thecourt orders payment of restitution and a fine an ganization. The number of hours of worlequired may not

: xceedwhat would be reasonable considering the seriousness of
related payments underg.3.20 the court may authorize a pay the offense and any otherfehse which is read into the recat
mentperiod in excess of the limit imposed under . : N ;

) N thetime of conviction. An order may only apply if agreed to by
(2) Whena defendant is sentenced to pay a &in€ is also e gefendant and the ganization or agencyThe court shall
placedon probation, the court may make the payment of the fing,q rethat the defendant is provided a written statement of the
plus costs, fees, and surchas imposed under c814, a condi  termsof the community service order and that the community ser
tion of probation. , . . _ vice order is monitored.

(2m) Paymentsinder this section shall be applied as applica ) any organization or agency acting in good faith to which
ble in the following order: o adefendant is assigned pursuant to an order under this subsection
(@) To payment of the penalty surcheruntil paid in full. hasimmunity from any civil liability in excess of $25,000 for acts

(b) To payment of the jail surchge until paid in full. or omissions by or impacting on the defendant.
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(4) If a defendant fails to pay the fine, surgearcosts, or fees the clerk of circuit court that sent the notice that the petrsm
within the period specified under syt) or (1m), the court may receiveda prior notice of assignment under suf@) (b). See
do any of the following: tion 241.09does not apply to assignments under this section.

(a) Issue a judgment for the unpaid amount and direct the clerk(d) If after receipt of noticef assignment under péa) 1.the
to file and docket a transcript of the judgmemithout fee. If the personfrom whom the defendant receives money fails to withhold
courtissues a judgment for the unpaid amount, the court shall sémelmoney or send the money to the clerk of circuit court as pro
to the defendant dtis or her last—-known address written notificavided in this subsection, the person mig proceeded against
tion that a civil judgment has been issued for the unpaid fine, sunderthe principal action undesh. 785 for contempt of court or
chargecosts, or fees. The judgment has the same force faatl efmay be proceeded against under €h8 and be required to forfeit
asjudgments docketed under896.10 notlessthan $50 nor more than an amount, if the amount exceeds

(b) Issue an order assigning not more than 25% of the -def&®0, that is equal to 1% of the amount not withheld or sent.
dant’'scommissions, earnings, salaries, wages, pension benefits(e) If an employer who receives noticeanf assignment under
benefits under chl02, and other money due or to be due in theub.(4) (b)fails to notify the clerk of circuit court within 10 days
futureto the clerk of circuit court for payment of the unpaid fineafteran employee is terminated or otherwise temporarily or per
surchargecosts, or fees. In this paragraph, “employer” includesanently leaves the employgiemployment, the employer may
the state and its political subdivisions. be proceeded against under the principal action undét8&for

(c) Issue an order assigning lottery prizes won by a defendaantemptof court.
whosename is orthe list supplied to the clerk of circuit court (f) Compliance by theperson from whom the defendant
unders.565.30(5r) (a) for payment of the unpaid fine, suraf@r receivesmoney with the order operates as a disgdar the per
costs,or fees. son’sliability to the defendant as to that portiohthe defendarg’

(4m) As provided in s767.75 (4)a child support withholding commissiongarnings, salaries, wages, benefits or other memey
assignmentinder state law hawriority over any assignment or affected.
orderunder sub(4). (g) No employer may use an assignment under(gigb) as

(5) (@) 1. Upon entry of the assignment under €dp.(b), abasis for the denial of employmeonta defendant, the dischar
unlessthe court finds that income withholding is likely to causef an employee or any disciplinary action against an employee.
the defendant irreparable harm, the court shall provide notice Al employer who denies employment or disgearor disciplines
the assignment by regular mail to the last-known address of &reemployee in violation athis paragraph may be fined not more
personfrom whom the defendant receives or will receive monethan $500 and may be required to make full restitutiorihie
If the clerk of circuit court does not receive the money from tlaggrievedperson, including reinstatement and back [Rgstitu
person notified, the court shall provide notice of the assignméioin shall be in accordance with®(3.20 An aggrieved person
to any other person from whom the defendant receives or willay apply tothe district attorney or to the department of work
receivemoney Notice ofan assignment under sy#d) (b)shall force development for enforcement of this paragraph.

inform the intended recipient that, if a prior assignment under SUb(|) 1. In this paragraph, “payroll period” has the meaning given
(4) (b) has been received relating to the same defendant, the regips 71.63 (5)

entis required to notify the clerk of circuiburt that sent the sub . If after an assignment is irfeét the defendarg'employer

- ) ‘ 2
sequent notice of assignment that another assignment has alredyqesits payroll period, or the defendant changes employers
beenreceived. A notice of assignment shall include a form Pelhdthe new employés payroll period is diérent from the former

mitting the recipient to designate on the form that another aSSi%rrhployer’s payroll period, the clerk mayunless otherwise

menthas already bggn received. . orderedby a judge, amend the withholding assignment or order so
2. If, after receiving the annual list under565.30 (51) (a)  thatall of the following apply:

Itg(ta frlgglf SL (glrﬁ)lfletcicigrgﬂe;ggigr?;semajr? dg?g’&gf?ﬂgg?g? _a.d The withholding frequencgorresponds to the new payroll
shallinform the court of that determination. If tbeurt issues an P€"°%" . .

orderunder sub(4) (c), the clerk of circuit courshall send the _P- The amounts to be withheld reflect tagjustment to the
notice of that order to the administrator of the lottery division ofithholding frequency

the department of revenue, including a statement of the amount(j) The clerkshall provide notice of the amended withholding
owedunder the judgment and the name and address of the pegsgsignmenbr order under pa(i) by regular mail to the defen
owing the judgment.The court shall notify the administrator ofdant'semployer and to the defendant.

the lottery division of the department of revenue when the-judg g‘ési%%'} 611927773 592399189538% 245%&9%90158?2{ 33592i91§§3 aiélz;%?éﬁal%g?
mentthat is the basis of the assignment has been paid in full. 438 448 1997 4. 327, 35, 148 248 1999 29, 32 2001 a. 1656, 105 2003 a. 139

3. Notice under this paragraph may be a notice of the coafi95a. 25 149, 282, 433 2005 a. 443.265 2007 a. 2097; 2009 a. 28100,

i ections973.05 (1), permitting a delay of 60 days for payment of a fine, and
acopy of the executed assignment or a copy of that part of g]lé.w,providing commitment to jail for nonpayment, are constitutional since the

courtorder which directs payment. courtmay stay the sentence and put the defendant on probation. The bypd®a of
(b) For each payment made under the assignment under gigpnability to pay is on the defendant. State exReblersen.\Blessinger56 Wis.

86 201 N.w2d 778(1972).
(4) (b), the persorfrom whom the defendant under the orde Trial courts are encouraged to use the installment method when dealing with indi

receivegmoney shall receive an amOlﬂmua! to the persmihee  gentdefendants; the installment period may exceed 60 dajlsv \@tate 84 Wis.
essarydisbursements, noo exceed $3, which shall be deductedd 397 267 N.w2d 357(1978).

; After the defendant raised the issue of ability to pay a fine in a postconviction
from the money to be pald to the defendant. motion,a hearing was necessaryaioid an unconstitutional application of the stat

(c) A person who receives notice of the assignment under sutbs. The court should considet) the financial resources of the defendant and the
; i i i urdenthat payment will impose; 2) the ability of the defendant to pay on an-install

(4) (b) shall withhold theamount specified in the notice from am)r%entbasis or on other conditions to be fixed by the couth&gxtent to which pay
moneythat person pays to the defendant later tranweek after mentwill interfere with the ability of the defendant to make any ordered restitution
receiptof the notice of assignment. itin 5 days after the day on or reparation to the victim; and 4) whether there are particular réasons that make a fine

i appropriate as a deterrent or corrective measure. Statechler 2003 WI App 245,
which the person pays money to the defendant, the patsadh 555\ "% ] 102673 N.W2d 335 02-1205
sc_an_dthe am_OL_mt W'th_held to theerk of circuit court of the JUI_'+S A court cannot impose probation or order a defendant to perform community work
diction providing notice. If the person has already receivedirglieu of imposing a statutorily required minimum jail senterice Atty. Gen. 41
noticeof an assignment under s) (b), the person shaiktain
the later assignment and withhotde amount specified in that973.055 Domestic abuse surcharges. (1) If a court
assignmenafter the last of any prior assignments is paid in fulinposesa sentence on an adult person or placeadult person

Within 10 days of receipt of the later notice, the person sbtfy  on probation, regardless of whether any fine is imposed, the court
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shallimpose a domestic abuse surgeaunder ch814 of $100for (b) Fees and travel allowance of witnesses for the state at the
eachoffense if: preliminary examination and the trial.

(&) 1. The court convicts the person of a violatidm crime (c) Fees and disbursements allowed by the ¢owexpert wit
specifiedin s.940.01 940.02 940.03 940.05 940.06 940.19 nesses.Section814.04 (2)shall not apply in criminal cases.

940.20 (1m), 940.201 940.21 940.225 940.23 940.235 (d) Fees andravel allowance of witnesses for the defense
940.285 940.3Q 940.305 940.31 940.42 940.43 940.44 incurredby the county at the requesttbe defendant, at the pre

946.49947.01947.0120r947.01250r of a municipal ordinance (e) Attorne
. y fees payable to the defense attorney by the county
conforming to s. 940.201 941.2Q 941.30 943.01 943.011 or the state.If the court determines at the time of sentencing that

943.14943.15 94,6'49 947.01 947.0120r947..01.25 and .. the defendans financial circumstances are changed, the court
2. The court finds that the conduct constituting the violatiomay adjust the amount in accordance wit®%7.07 (1) (ajand

undersubd.1. involved an act by the adult person against his @fjlespromulgated under 877.02 (3)

herspouse or former spouse, against an adult with whom the aduffote: Par (e) is shown as amended eff. 6-19-tly 2009 Ws. Act 164 Prior

personresides or formerly resided or against an adult with whotné-19-1 it reads:

the adult person has created a child; or (e) Attorney fees payable to the defense attorney by the cournty the state.

. If the court determines at the time of sentencing that the defendastfinancial
(b) The court convicts a person unded13.12 (8) (a))r aCOR  (jrcumstancesare changed, the court may adjust the amount in accordaneeth

forming municipal ordinance. 5.977.07 (1) (a) and (2).

(2) (a) If the surchage is imposed by a court of record, after (g) An amount equal to 10% of any restitution ordered under
the court determines the amount due, the clerthefcourt shall s.973.2Q payable to the county treasurer for use by the county

collectand transmit the amount to the county treasurer as providedh) The cost of performance aftest under £68.38 if ordered
in s.59.40 (2) (m) The county treasurer shall then make paymepy, the court.

to the secretary of administration as provided B9s25 (3) (f) 2. (2) Thecourt may remit the taxable costs, in whole quart.

(b) If the surchage is imposed by a municipal court, after a (3) If the court orders - ;
oo payment of restitution, collection of
determinatiorby thecourt of the amount due, the court shaILcolCostsshall be as provided under¥3.20

lectand transmit the amount to tireasurer of the countyity, History: Sup. Ct. Ordei67 Wis. 2d 585784 (1975)1979 c. 3561981 c. 352

town, or village, and that treasurer shall make payment to the segssa. 291987 a. 347398 403 1991 a. 39269, 1995 a. 2753, 448 1999 a. 58

retaryof administration as provided in@6.0114 (1) (bm) 69, 186, 2003 a. 104139 2007 a. 842009 a. 164

- An accused who cancedgury trial at the last moment to accept a plegaiamisks
(3) Al moneys collected from domestic abuse sugdgr bothtaxation of costs under s. 973.06 and assessment of jury fees under s. 814.51.

shallbe deposited by the secretary of administration 208l37  Statev. Foster100 Ws. 2d 103301 N.W2d 192(1981).
(1) (hh)and utilized in accordance with49.165 A court may not order reimbursement of a law enforcement agency for routine

. . investigativeactivities. State.\Pet 63 Ws. 2d 800472 N.W2d 571(Ct. App.
(4) A court maywaive part or all of the domestic abusesurngf)fga Iveactiviies. State.\Peterson63 Ws 0 (Ct App

chargeunder this section if it determines that the imposition of thecontributionunder sub. (1) (e) toward a defendsutitorney fees payable tye
full surchage would have a negative impact on thtemder’'s county may not be taxed in an order separate from the sentence.. Gtatat\168
family Wis. 2d 682 484 N.W2d 371(Ct. App. 1992).

Sub. (1) (c) does not limit recovery of expert witness fees to fees for court

History: 1979 c. 11; 1979 c. 221s.2202 (20) 1979 c. 3551981 c. 20s.2202 i i i
(20) (s), 1983 a. 25,2202 (20)1967 a. 271989 a. 311991 239, 1993 A, 262319 i\ggg;ﬁted/vltnesses. State 8chmaling;198 Wis. 2d 757543 N.W2d 555(Ct. App.

1995a 23 201, 343 353 1997 a. 2735, 143 1999 a150s.672 1999 a. 1852001 A court was authorized to order that a defendant pay the cost of DNA testing by

a.16,2003 a. 33139 225, 326, 327, 2007 a. 2097, 127 aprivate laboratory aa cost under this section. Stat®egiersdorf208 Wis. 2d 492
561N.W.2d 749(Ct. App. 1997)95-1234
973.06 Costs, fees, and surcharges. (1) Except as pro Expensesncurredby a sherif s department in transporting a witness from a-Flor

i H i ida corrections facility to testify at the defendaritial were chayeable to the defend
vided in s.93.2Q thecosts fees, and surchges taxable against antunder s. 973.06 (1) (a). StateBendey213 Ws. 2d 338570 N.W2d 590(Ct.

the defendant shall consist of the following items and no othergsp. 1997)97-1095

(a) The necessary disbursemeansl fees of dicers allowed For costs to be imposed under sub. (1) (am), all the listed conditions nmast.be

R . . . .. tatev. Neave 220 Wis. 2d 786585 N.W2d 169(Ct. App. 1998)97-3486
by law and incurred in connection with the arrest, prehmmarsyA crime prevention ganization under sub. (1) (f) is arganization designed to

examinatiorand trial of the defendant, including, in the discretioencouragéehe public to report incidences of crime to law enforcement agencies and
of the court, the fees and disbursements of the agent appointéﬂ ist those agencies in apprehending criminals. It does not include law-enforce

ies. State Bizzle,222 Ws. 2d 100585 N.W2d 899(Ct. App. 1998),
returna defendant from another state or country grmagenaies. State Bzzie S 0 (Ct. App. 1998)

(am) Moneys expended by a law enforcement agency under affub.(2) (c) authorized the taxation of the costs of an expertdical examination
whenthe development of that evidence was used in the prosecution of the defendant

of the following conditions: althoughthe examination was ndbne in contemplation of trial and the expert wit
1. The agency expended the moneys to purchaeetm”ed nessdid not testify State vRohe 230 Ws. 2d 294602 N.W2d 125(Ct. App. 1999),
-0233

substancer controlled substance analog thats distributed in - ““.pighrsementsand fees” are given the same meaning in sub(aLand (c).

violation of ch.961 Whetherthe expenses associated with orders to produce a defendant are taxable “fees
; ; -af officers” under sub. (10a) depends upon whether they are ordinarilyggtito
2. The moneys were eXpended in the course of an mvestlg payable by another or are merely internal operating expenses of a governmental

tion that resulted in the defendantonviction. unit. State vDismuke, 2001 WI 75244 Ws. 2d 457628 N.W2d 791 99-1734
; ; Thetrial court has inherent authority to assess theafdstpaneling a jury against
‘?f' The _moneys were used to obtain evidence of the def%’aarty The purpose of imposing jury costs is to deter disruptive practices that con
dant'sviolation of the law tributeto ineficiency in thecourt system. The trial court is not limited to imposing
i H son parties, but may sanction an attorney whose conduct negligently disrupts the
4. The agency has not prewously been reimbursed or r6p§g§(rt's orderly administration of justice. O’Neil Monroe County Circuit Court,
for the expended moneys by the defendant. 2003WI App 149,266 Ws. 2d 155667 N.W2d 774 02-2866

(ar) If the defendant violated 847.017 the moneys expended Whena defendant agrees to reimburse the county for the attorney fees of standby
o ’ counselor the circuit court informs the defendant of his or her potential liability for

by a state or |OC?1| government agency for the following activitig fees and standby counsel functions as traditional defense counsel, ss. 973.06 (1)
in connection with a threat underl7.017 (2) (e) and 973.09 (1g) give a circuit court taethority to impose the attorney fees of
. standbycounsel as a condition of probation. If a defendaes not agree to reim
1. The_resp_onse to the threat by egesicy medical persen pyrsethe county or is not informed of the potential obligation to pay the fees of
nel, as defined in €41.37 (1) (c) standbycounsel, payment of attorney fees may not be a condition of prohatiter,
. .973.06 (1) (). When standby counsel acts primarily for the benefit of the court
2. The analysisf any substance alleged to be a harmfu Sui@-ltherthan as defense counsel, attorney fees for standby counsel are inappropriate.

stanceas defined in ©47.017 (1) Statev. Campbell, 2006 WI 9294 Wis. 2d 100718 N.W2d 649 04-0803
H Theobligation of a defendant under this section is not digeladte in bankruptcy
3. The medical treatmeiof persons who are alleged to ha\/_(fVIatterof Zarzynski 771 F2d 304(1985).
beenexposed to an alleged harmful substance, as defined in

§1’ghtto counsel; repayment of cost of court—appoimeahsel as a condition of
947.017(1). probation. 56 MLR 551.
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973.07 Failure to pay fine, fees, surcharges, or costs holderof the security interest neither had knowledge of nof con
or to comply with certain community  service work. Ifthe sentedo the commission of that violation, the holder of the secu
fine, plus costs, fees, and suraesimposed under cl®14, are rity interest shall be paid from the proceeds of the forfeiture.

not paid or community service work under9#3.017 (3)s not  (bj) Any property used or to be used in the commission of a
completedasrequired by the sentence, the defendant may be cagime under s943.74 but if the property is encumbered by a bona
mittedto the county jail until théne, costs, fees, and surches fide perfected security interest that was perfected before the date
arepaid or dischayed, or the community service work under sof the commission of theurrent violation and the holder of the
943.017(3) is completed, for a period fixed by the court not tgecurityinterest neithehad knowledge of nor consented to the
exceedé months. commission of that violation, the holder of the security interest

History: 1977 c. 291979 c. 34111; 1981 c. 201983 a. 271985 a. 361987 a. i i
27,339 1989 a. 641991 a. 391993a.16, 1995 a. 241997 a. 271999 a. 92001 shallbe pald from the pl’OCGEdS of the forfeiture.

a.16,2003 a. 139 (bm) Any property used in the commission of a crime under
Sections973.05 (1), permitting a delay of 60 days for payment of a fine, and$,813.12 (8)813.122 (1),813.123 (10)813.125 (7)813.128 (2)
973.07,allowing commitment to jail for nonpayment, are constitutional since tr?5§40_32 but if the property is encumbered hy)onafide per

courtmay stay the sentence and put defendant on probation. The burden of pro o
inability to pay is on the defendant. State ex rel. Pederd@lessinger56 Wis. 2d  1ected security interest that was perfediedore the date of the

286,201 N.W2d 778(1972). commissionof the current violation and the holder of the security

Whena fine and payment schedule are reasonably suited téesal@fs means, ; : i
the offender carries a heavy burden of showing inability to psijf v. State84 Ws. interestneither had knOW|Edge oior consented to the commis

2d 397,267 N.W2d 357(1978). sion of that violation, the holder of the security interest shall be
Commitmentunder this section may be consecutive to another term of incarcepid from the proceeds of the forfeiture.

tion. State vWay, 113 Wis. 2d 82334 N.W2d 918(Ct. App. 1983). . . N .
The 6- month limit on commitments under this section is the aggregate amount of (c) All remote sensing equipment, navigational devices, sur

time a defendant may be jailed for nonpaymentfife State vSchumani73 Ws. V€Y equipment and scuba gear and any other equipment or device

2d|743 496tN.W2d 684(Ct. Afpp-"19t9_3)- fine is limited 0 6 months by this secti usedin the commission d crime relating to a subngerd cultural
ncarceratioras a means of collecting a fine is limited to 6 months by this secti s ;

It was error for a court to make payment of an old, unpaid fine a condition of proba&i%rﬁourcen violation of s.44.47

for a new conviction when violation of probation exposed the defendant to inearcera (d) A tank vessel that violates299.62 (2)that is owned by

tion of morethan 6 months. State @akley 2000 WI 37,234 Ws. 2d 528 609 i )
N W.2d 786 981009 aperson who, within 5 years before the commission of the current

In the case of an order for commitment for failure to pay attorney fees, interde¥iolation, was previously convicted of violating289.62 (2) but
be constitutional this section must require a finding of ability to pay prior to any corjf the tank vessel is encumbered by a bona fide perfected security
mitment. The defendant must be given notice and an opportunity to be heard. feci
v. Helsper 2006 W1 App 243297 Ws. 2d 377724 N.W2d 414 06-0835 Sfﬁ't%restthat was perfected before the date of the commission of the
currentviolation and the holder of the security interest neither had

973.075 Forfeiture of property derived from crime and knowledgeof nor consented to the commission of that violation,
certain vehicles. (1) The following are subject to seizure andhe holder of the security interest shall be pa@im the proceeds
forfeiture under ss973.075to 973.077 of the forfeiture.

(a) All property real or personal, including monedirectly or (e) Any recording, as defined in®43.206 (5)created, adver
indirectly derived from or realized through the commission of artised, offered for sale or rent, sold, rented, transported of pos
crime. sessedn violation of ss943.207t0 943.209r s.943.49and any

(b) 1m. Except as provided subd.2m, all vehicles, as €lectronicmechanical or other device for making a recording or
definedin 5.939.22 (44)which are used in any of tfiellowing for manufacturing, reproducing, packaging or assembéing
ways: recordingthat was used tfacilitate a violation of s€943.207to

0961§.2(r)ﬂ90r s.9ﬁ3.49 r:egardlej_s of thg knowledge ord mtlcfant gf the
oo 2o personfrom whom the recording or device is seized. If a device
receivedin the commission of any felony subjectto forfeiture under this paragraph is encumberedimyna
b. In the commission of a crime undeBé6.7Q fide perfected security interest that was perfected before the date
c. In the commission of a crime in violation of®14.3Q  of the commission of theurrent violation and the holder of the

a. To transport any property or weapon used or to be use

944.31,944.32 944.330r 944.34 securityinterest neithehad knowledge of nor consented to the
d. In the commission of a crime relating to a sulgedcul  commission of that violation, the holder of the security interest
tural resource in violation of €4.47. shallbe paid from the proceeds of the forfeiture.

e. To cause mor¢han $2,500 worth of criminal damage to (2) A law enforcement @iter may seizeroperty subject to
cemeteryproperty in violation of $943.01 (2) (d)r 943.012 this section upon process issued by any court of record having
f. In the commission of a crime undeB43.12 (8)813.122 jurisdiction over the property Except for vehicles used the
(11), 813.123 (10)813.125 (7)813.128 (2)or 940.32 commissionof a crime in violation of 944.3Q 944.31, 944.32
g. In the commission of a crime unde®d3.75 (2)or (2m).  944.330r944.34 seizure without process may be made under any

2m. a. No vehicle used by any person as a comeaonmer of the foIIowmg C|r.cu.ms.tances.
in thetransaction of business as a common carrier is subject to for (&) The seizure is incident to an arrest or a search under a search
feiture under ss973.075to 973.077unless it appears that thewarrantor an inspectiorunder any administrative or special
owneror other person in chge of the vehicle had knowledge ofinSpectionwarrant.
or consented to the commission of the crime. (b) The property subject to seizure has been the subject of
b. No vehicle is subject téorfeiture under ss973.075to  Prior judgment in favor of the state.
973.077by reason of any act or omission established by the owner(c) The oficer has probable cause to believe that the property
of the vehicle to have been committed or omitted without his isrdirectly or indirectly dangerous to health or safety
herknowledge or consent. (d) The oficer has probable cause to believe that the property
c. If forfeiture of a vehicle encumbered by a bona fide pewasderived from or realized through a crime or that the property
fectedsecurity interest occurs, the holder of the security interasta vehicle which was used t@nsport any property or weapon
shall be paid from the proceeds of the forfeiture if the securitysedor to be used or received in the commission offafony,
interestwas perfected prior to the date of the commission of téich was used in the commission of a crime relating to a sub
crimewhichforms the basis for the forfeiture and he or she neith@ergedcultural resource in violation of 44.47 or which was
hadknowledge of nor consented to the act or omission. usedto cause more than $2,500 worth of criminal damage te cem
(bg) Any propertyusedor to be used in the commission of &teryproperty in violation of s943.01 (2) (d)or 943.012
crime under s943.75 (2)or (2m), but if the property i®ncum (3) If there is a seizunender sub(2) or s.342.30 (4) (a)pro
beredby a bona fide perfected security interest that was perfectsebdingsunder s.973.076shall be instituted. Properseized
beforethe dateof the commission of the current violation and thenderthis section or 842.30 (4) (a)s not subjecto replevin, but
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is deemed to be in thaustody of the shefibf the county in which (6) Section973.075t0973.077do not apply to crimes com
the seizurewas made subject only to the orders and decrees of thi¢ted under ch961
courthaving jurisdiction over the forfeiture proceedings. When History: 1981 c. 2671985 a. 245258 1987 a. 3481989 a. 2631993a. 92169,

; i ; ; 459, 491; 1995 a. 290448 1997 a. 35285 1999 a. 4551, 186, 2001 a. 1691
propertyis seized under this sections.342.30 (4) (a)the person Thecritical inquiry under sub. (1) (b) is not whetltiee vehicle was used in a crime,

Se|2|ngthe property may do any of the foIIowmg. butwhether property carried by the vehicle was used in a crime. S@tei971
(a) Place the property under seal. Oldsmobile Cutlass59 Ws. 2d 718464 N.W2d 851(Ct. App. 1990).
. . Theforfeiture of amotor vehicle under sub. (1) (b) did not violate the constitutional
(b) Remove the property to a place designated by it. guaranteesgainst excessive punishment. Statdammad212 Ws. 2d 343569

() Require the shefibf the county in which the seizure Was,\‘\évvir?e?grgf;tuﬁggr iﬁ?}%{gﬁggnot controlled by legal title, but will be found
madeto take CUStOdy of the property and remove it to an aPPropfhsedon consideration 6f posséssion, title, control, and fina’ncial stake. State v

atelocation for disposition in accordance with law Kirch, 222 Ws. 2d 598587 N.W2d 919(Ct. App. 1998)98-0582

; ; A punitive forfeitureviolates the prohibition against excessive fines in the U.S.
(4) When F?rc_’perty is forfeited under £§.3.075to 973_'077' constitutionif it is grossly disproportional to the gravity of the defendaafense.
the agency seizing the property may sell the proptrdy is not Whethera forfeiture is fam excess of the maximum fine is a factor appropriately con
requiredby law to be destroyed or transferred to another ageng‘gg%dsé State v Boyd, 2000 WI App 208238 Ws. 2d 693618 N.w2d 251
The_ agency may rEtam_ _any vehicle fofficial use or sell the A law enforcement agency may not retain unclais@draband money for its own
vehicle. The agency seizing the property may deduct 50% of the. in the absence of an asset forfeiture proceditigted by the state or a judicial
amountreceived for administrative expensﬁsseizure mainte determinatiorthat the money constitutes contraband, a local law enforcegenty
- y S?OUIddispose of the money as unclaimed property undi.66 (2). OAG 10-09
nanceof custody advertising and court costs and the costs
investigationand prosecutioreasonably incurred. The remain
dershall be deposited in the school fund as the proceeds of{he?

feiture. If the property forfeited unde_r $873.075t0 973.077is any propertyspecified in $342.30 (4) (apr .973.075 (1) the
money,all the money shall be deposited in the school fund. coZrFt)mgy ré/nger a judgment in rem or against a party perspnally
_(5) All forfeitures under s873.075to 973.077shall be made or poth. The circuit court for the county in which the property was
with due provision for the rights of innocent persons under sujzedshall have jurisdictiomver any proceedings regarding the
(1) (b) 2m, (bg), (bm), (d) and(e). Except as provided isub. propertywhen the action is commenced in state court. Any-prop

(5m), any property seized but not forfeited shall be returned to ggy seized may be the subject of a federal forfeiture action.
rightful owner Any person clglmlng the right to possession of

73.076 Forfeiture proceedings. (1) TYPE OF ACTION;
WiERE BROUGHT. In anaction brought to cause the forfeiture of

. {f¥rthe seizure of the property or the date of conviction, which
andall persons who have or may have an intereste property - eyeris earlier except that the defendant may request that the for
andshall hold a hearing to hear all claims to its true ownershigiy ye proceedings be adjourned until after adjudication of any
If the right to possession is proved to the cewsdltisfaction, it cpargeconcerning a crime whichas the basis for the seizure of
shallorder the property returned if: _ _ the property The request shall be granted. The forfeiture action
(a) The property is not needed as evidencd aeeded, sais shallbe commenced by filing a summonsmplaint and #ilavit
factory arrangements can be made for its return for subsequentgfSthe person who seized the property with the clerk of circuit

asevidence; or court, provided service of authenticated copies of those papers is
(b) All proceedings in which it might be required have beemadein accordance with cl801within 90 days after filing upon

completed. the person fromwhom the property was seized and upon any per
(5m) (a) In this subsection: sonknown to have a bona fide perfected security interest in the

1. “Forfeiture action deadline” means the 30th day after tRLoperty. . .
seizureof the property giif the property was seized asesult of ~ (0) Upon service of an answéhe action shall be set for hear
acriminal conviction, the 30th day after the date of the convictiofd Within 60 days of the service of the answer but may be eontin
2. “Prosecutor” means thdistrict attorney grin counties uedfor cause orupon stipulation (_)f the parties. .
havinga population of 500,000 or more, the district attorney or the (C) In counties having a population of 500,000 or more, the dis

corporationcounsel. trict attorney or the corporation counsel may proceed under par
3. “Victim” means the owneas defined in €43.206 (2) of @) ) )
the sounds in a recordirdescribed in sul§1) (e)or, if the record _(d) If no answer is served or no issue of law or fact has been
ing is seized irconnection with an investigation or prosecution dpinedand the time for that service or joining issue has expired,
aviolation of $.943.208 the performance owner or if any defendant fails to appear at trial after answering or joining
issue,the courtmay render a default judgment as provided in s.

(b) If a recording involved in a violation of s843.207to 806.02
943.209is forfeited, the shefibf the county in which the record : .
ing was seized shall destroy it after the completion of all praceed, (3) BURDENOFPROOF. The state shall have the burden of satis
ingsin which the recording might be required as evidence. fying or convincing to a reasonable certainty by the greater weight

(c) If, by the forfeiture action deadline, a summons, complaiﬁ{]the credible evidence that the property is subject to forfeiture

and affidavit have not been filed under $73.076 (2) (awith ders.973.075t0 973.071

respecto property seized under suf) () the prosecutor shall (4) ACTION AGAINST OTHER PROPERTYOF THE PERSON. The
notify the victim, ifknown, by certified mail no later than 7 dayourtmay order the forfeiture of any other propestya defendant
after the forfeiture action deadline. The prosecutor shall th&iR O the value of property found by the court to be subject o for
returnthe property to the person from whom it was seized no e itureunder s973.075if the property subject to forfeiture meets

lier than 60 days and nlater than 90 days after the forfeitureny Of the following conditions:

actiondeadline unless one of the following applies: (a) Cannot be located.
1. A court has entered an order prohibiting the return of the (b) Has been transferred conveyed to, sold to or deposited
propertyor requiring it to be conveyed to another person. with a 3rd party

2. Theproperty is needed as evidence in a criminal proceed (C) Is beyond the jurisdiction of the court.
ing and is likely to be unavailable for use as evidencetifrned (d) Has been substantially diminished in value while not in the
to the person from whom it was seized. actualphysical custody of the law enforcement agency
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(e) Has been commingled with other property that cannot pesticeof its decision if the victim may be eligible for compensa
divided without difficulty. tion under subchl. of ch. 949

History: 1981 c. 267Sup. Ct. OrderL20 Ws. 2d xiii (1984);1985 a. 2451989 i i i ichi i
& 1201903 &, 82901 491 1607 & 157 (c) When a person is convicted of any crime which is punish

Judicial Council Note, 1984:Sub. (2) (ahas been amended by allowing 60 daysable by life Imprisonment, the court shall not place the person on

afterthe action is commenced for service of the summons, complaintfatelf probation.

on the defendants. The prior statute, requiring service with@a@ after seizure f i ;

of the propertywas an exception to the general rule of s. 801.02 (2), stats. [Re Or: er(d) Ifa person is CO.m.IICted of a.rfmse that provides a me_mda_

effectiveJan. 1, 1985] ory or presumptive minimum period of one year or less of impris
Section801.15 (2) governs extensions of time after the time for setting a heari@iment,a court may place the person on probation undefgar

hasexpired. - State.Elliot, 203 Ws. 2d 95 561 N.W2d 850(Ct. App.1996). if the court requires, as a condition of probation, that the person
Undersub. (2) (a), “adjudication” occurs at the moment of a findihguilt or be Con_f|neq pnder SUk_(A) for at least th_at ma;ndatory or pre

innocenceby a circuit court and does not embrace an apgfeiconviction. Sub. sumptiveminimum period. The person is eligible to egood

(2) (a) does not contemplate adjournment of forfeiture proceedings pending an a i i i
of the underlying criminal conviction. StateGne 1997 Ford F-15@003 WI App PeFAk credit calculated under302.43regarding theperiod of con

128,265 Ws. 2d 264665 N.W2d 411, 02-2685 finement.
(e) The court may impose a sentence und@r3.032 stay its
973.077 Burden of proof; liabilities. (1) It is not neces executionand place the person on probation. A court may net pro
saryfor the state to negate any exemptiorexception regarding vide that a condition of any probation involves participatiothin
any crime in any complaint, information, indictment or otheintensivesanctions program.
pleadingor in any trial, hearing or other proceeding unger  (1g) If the court places the person on probatioe,court may
973.076 The burden of proof ainy exemption or exception isrequire,upon consideration of the factors specified i8%3.20
uponthe person claiming it. (13) (a) 2. to 5., that the probationer reimburse the county or the
(2) In the absence of prottiat a person is the duly authorizedstate,as applicable, for any costs for legal representation to the
holderof an appropriate federal registration or order formptise  countyor the state for the defense of the case. In order to receive
sonis presumed not to be the holder of the registration or forihis reimbursement, the county or the state public defender shall
The burden of proof is upon the person to rebut the presumpti@iovide a statement of its costs of legal representation to the
(3) No liability is imposed by s€73.075t0973.077upon any defendanand_ court within the time period set by the court.
authorizedlaw enforcement diter or employee engaged in the (2) The original term of probation shall be:
lawful performance of duties. (a) 1. Except as provided in suld, for any of the following
History: 1981 c. 267 misdemeanorsjot less than 6 months nor more than 2 years:

) ) a. A misdemeanor thahe defendant committed while pos

973.08 Records accompanying prisoner . (1) Whenany sessinga firearm.
defendants sentenced to the state prisons, a copy of the judgmenty “A misdemeanor that was an actdsfmestic abuse. as
of conviction and a copy of any order fogstitution under s. definédin 5.968.075 (1) (a) '
973.20shall be delivered by theffer executing the judgment to A . d dere40.225 (3 h.948
thewarden or superintendent of the institution whenpttigoner g Ar::issdz%eezr;%rruunndeerr 23'33 (ic)rg?(rlﬁ))'(e) 30.681
is delivered. : : . X

(2) Thetranscript ofany portion of the proceedings relating t%gdee%i(gziGSggfcl)(\)/\th?gr? ;518?3(8')90("1)3?3)'317%2 misdemeanor
the prisonets sentencing shall be filed at the institution with2® ) ' A pples.
daysfrom the date sentence is imposed. 1m. Except as provided in sul®, for Class Amisdemeanors

(3) Thetranscriptof all other testimony and proceedings upoi%’;?overed by subd.., not lesghan 6 months nor more than one

girggior:e&; (;gglrjtessrtlall be delivered to a prisoner within 120 days 1r. Except as provideith subd2., for misdemeanors not cov
: . . 1.orlm, h
(4) Thetranscriptof all other testimony and proceedings upor(?reclby subdL. or 1m, not more than one year

: e 2. If the probationeis convicted of not less than 2 nor more
orderof a court shall be delivered to the department within 1%Ran4 misder%eanors at the same time, the maximum original term
daysof its request. !

) . . of probation may be increased by one ydéathe probationer is
(5) Theclerk of court shall file or deliver a transcript und‘5‘[':or|?victedof 5 orymore misdemeazors atythe sanQe time, the-maxi
sth_).(Z),' (fg;ir (42)é& 26 (1Y 1977¢. 187 Sup. Ct. Orderef. 1-1-80:1979 mum original term of probation may be increased by 2 years.
22],-'312(335%'3_ 398 . 29%.26 (1 ¢- 187 Sup- Ct. Orderet: ' ¢ (am) Notwithstanding pafa) 1. d, and except as provided in
Fora court order tbe entered under sub. (3), at a minimum a requesting prisorf@@r.(a) 2, for a misdemeanor punishable unde346.65 (2) (am)
ocUments. St vwitsan 170 Wa. 24 720490 N Wod 4B(Ct App. To02). . notless than 6 months nor more than 3 years.
(b) 1. Except as provided in sulad. for felonies, not less than
973.09 Probation. (1) (a) Except as provided in pér) or On€year nor more than either the maximum terrmffinement
if probation is prohibited for a particularfefise by statute, if a I Prison for the crime or 3 years, whichever is greater
personis convicted of arime, the court, by ordemay withhold 2. If the probationer is convicted of 2 mrore crimes, includ
sentencer impose sentence underd93.15and stay its exeeu ing at least one felonyt the same time, the maximum original
tion, and in either case place the person on probation to the-dep&fm of probation may bécreased by one year for each felony
mentfor a stated period, stating in the order the reasons theref&nviction.
The court may impose any conditions which appear to be reason (2m) If a court imposes term of probation in excess of the
able and appropriateéThe period of probation may be made eonmaximumauthorized by statute, the excess is void and the term of
secutiveto a sentence on a fitifent chage, whether imposed at probationis valid only to the extent of theaximum term autho
the same time or previoushif the court imposes a term of prebarized by statuteThe term is commuted without further proceed
tion under sub(2) (a) 1.or2. or(b) 2, it shall place its reasons forings.
doing so on the record. (3) (a) Prior to the expiration of any probation period, the
(b) If the court places the person on probation, the court sheglurt, for cause and by ordemay extend probation for a stated
orderthe person to pay restitution unged73.2Q unless the court periodor modify the terms and conditions thereof.
finds there is substantial reason not to order restitution as acondi(b) The department shall notify the sentencing court, any per
tion of probation. If the court does not require restitution to s®nto whom unpaid restitution is owed and the district attorney
paidto a victim, the court shall state its reason on the record. offthe status of the ordered restitution payments unpaid at least 90
the court does require restitution, it shall notify the departroént daysbefore the probation expiration date. If payment as ordered
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hasnot been made, the court shall hold a probation review hearargan agreement under302.445 the probationer shall be con
prior to the expiration date, unless the hearing/dtuntarily fined in the county jail. In those counties with a Huber facility
waived by the probationer witthe knowledge that waiver may unders.303.09 the sherifshall determine whether confinement
resultin an extension of the probation period or in a revocation efiderthis subsection is to be in that facility or in the coyatly
probation. If the court doesiot extend probation, it shall issue dn those counties with a work camp undeB8@3.1Q the sherif
judgment for the unpaid restitution and direct the clerk of circighalldetermine whether confinement is to be in the work camp or
court to file and enter the judgment in the judgment and lighe county jail. The sheffifmay transfer persons confined under
docket, without fee, unless it finds that the victim has alreadis subsection between a Huber facility or a work camp and the
recovered a judgment against the probationer for the damagesntyjail. In those counties withn agreement under302.445
coveredby the restitution orderlf the court issues a judgment forthe sherif shall determine whetherperson who is confined under
the unpaid restitution, theourt shall send to the person at his athis subsection but who is not subjéatan order under pgb) is
herlast-known address written notification that a civil judgmertd be confined in the tribal jail or the counajl, unless otherwise
hasbeen issuetbr the unpaid restitution. The judgment has thprovidedunder the agreement. In those counties, the Eheaif
sameforce and déct as judgments entered unde8®6.10 transferpersons confined under this subsectetween a tribal
(bm) 1. At least 90 days before the expiration date of a prougll and a county jail, unless otherwise provided under the agree
tioner's period ofprobation, the department may notify the-serinent.
tencing court andthe district attorney that a probationer owes (b) With the consent of the department and when recom
unpaidfees to the department undeBg84.074 mendedn the presentence investigation, the court may order that
2. Upon receiving notice frore department under SUU.d,. _afe|0ny Of(_i‘nder S-Ubject FO th|s Subsection be Confiiﬂed faCiI-
the court shall schedule a probation review hearing to be hédly located in the city of Milwaukee under3€11.130r301.16 (1q)
beforethe expiration date of the period pfobation unless the for the purpose of allowing thefehder tocomplete an alcohol
probationerither pays the fees before #eheduled hearing date@ndother drug abuse treatment program.
or voluntarily waives the hearing. A waiver of a probation review (c) While subject to this subsection, the probationer is subject
hearing undethis subdivision shall include an acknowledgemerip s.303.08 (1) (3) to (6), (8) to (12), and(14) or to s.303.1Q
by the probationer that waivenay result in an extension of thewhicheveris applicable, to all theules of the facility to which the
probationperiod, a modification of the terms and conditions girobationeiis confined, and to the discipline of the department, if
probationor a revocation of probation. confinedto a facility under pakb), or the sherff
3. At a probation review hearing under suBd.the depart (4m) The department shaihform each probationer who is
menthasthe burden of proving that the probationer owes unpaitisqualifiedfrom voting undes.6.03 (1) (b)that he or she may
feesunder s304.074and the amount of the unpaid fees. If thaot vote in any election until his or her civights are restored.
departmenproves by a preponderance of the evidence that thee department shall use the form designed undgdk03 (3a)
probationerowes unpaid fees under3®4.074 the court mayby to inform the probationeand the probationer and a witness shall
order,extend the period of probation for a stated period or modi§jgnthe form.
theterms and conditions of probation. (5) When the period of probation for a probationer has
4. If the court does not extend or modify the termproba  expired,the probationer shall be dischad from probation and
tion under subd3., it shall issue a judgment for the unpaid fees ariie department shall do all of the following:
directthe clerk of circuit court to file and enter the judgment in the (a) If the probationer was placed on probation for a fglony
judgmentand lien docket, without fee. If the court issues a-judgssuethe probationer one of the following:
mentfor the unpaid fees, the court shall senthtodepartmenta 1 A certificate of dischge from probation for the felony for
written notification that a civil judgment has been issued for thgnich he or she was placed on probatioraifthe time of dis
unpaidfees. Thqudgment has the same force arfé@fas judg chargethe probationer is on probation or parole for anotéler

mentsentered under 806.10 ony.
(c) An_y of the following may constitute cause for the extension o A certificateof final dischage if, at the time of dischge,
of probation: the probationer is not on probation or parole for another felony

1. The probationer has not made a good faitbrefo dis A certificate of final dischge under this subdivision shall list the
chargecourt—ordered payment obligations orpgay fees owed civil rights which have been restored to the probationer and the
unders.304.074 civil rights which have not been restored to the probationer

~2. The probationer is not presently ablertake required resti  (b) If the probationemwas placed on probation for a misde
tution payments and the probationer and the person to whom rasieanorhotify the probationer that his or her periogobbation
tution is owed consent to the performamfeeommunity service hasexpired.

work under sub(7m) in satisfaction of restitution ordered for that (¢) In all cases, notify the court that placed the probationer on
personfor which an extended period of probation is required. probationthat the period of probation has expired.

3. The probationer stipulatés the extension of supervision (7m) (a) Exceptas provided in 9£43.017 (3)the court may
andthe court finds that extension would serve the purposes faguireas a condition oprobation that the probationer perform
which probation was imposed. communityservice work for a public agency or a nonprofit chari

(d) The department may modify a persopériod of probation tableomyanization. The number of hours of work required may not
anddischage the person from probatidginthe person has com exceedwhat would be reasonable considering the seriousness of
pleted50 percent of his or her period of probation. the offense and any otherfehse which is read into the recat

(4) (a) The court may also require as a condition of probatidhe time of conviction. An order may only apply if agreed to by
that the probationer be confined during such period of the terrilpg probationer and the ganization or agencyThe court shall
probation as the court prescribes, but not to exceed onerear €nsurethat the probationer is providedwritten statement of the
court may grant the privilege of leaving the county jail, Hubeiermsof the community service order and that the community ser
facility, work camp, or tribal jail during the hours or periods ofice order is monitoredlf the court requires the conditions pro
employmenfr other activity undes.303.08 (1)while confined Vided in this subsection and si§8), the probationer reduces the
underthis subsection. The court may specify the necessary d@@fiodof confinementinder sub(4) at a rate of one day for each
reasonabléhours or periodsiuring which the probationer may 3 days of work performed. A day of work equals 8 hours of work
leavethejail, Huber facility work camp, or tribal jail or the court performed.
may delegate that authority to the sHerifi those counties with (b) Any omganization or agency actirig good faith to which
outa Huber facility under 203.09 a work camp under 8303.1Q  a probationer is assigned pursuant to an order under this subsec

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2009/806.10
https://docs.legis.wisconsin.gov/document/statutes/2009/304.074
https://docs.legis.wisconsin.gov/document/statutes/2009/973.09(3)(bm)1.
https://docs.legis.wisconsin.gov/document/statutes/2009/973.09(3)(bm)2.
https://docs.legis.wisconsin.gov/document/statutes/2009/304.074
https://docs.legis.wisconsin.gov/document/statutes/2009/304.074
https://docs.legis.wisconsin.gov/document/statutes/2009/973.09(3)(bm)3.
https://docs.legis.wisconsin.gov/document/statutes/2009/806.10
https://docs.legis.wisconsin.gov/document/statutes/2009/304.074
https://docs.legis.wisconsin.gov/document/statutes/2009/973.09(7m)
https://docs.legis.wisconsin.gov/document/statutes/2009/303.08(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/303.09
https://docs.legis.wisconsin.gov/document/statutes/2009/303.10
https://docs.legis.wisconsin.gov/document/statutes/2009/302.445
https://docs.legis.wisconsin.gov/document/statutes/2009/303.09
https://docs.legis.wisconsin.gov/document/statutes/2009/303.10
https://docs.legis.wisconsin.gov/document/statutes/2009/302.445
https://docs.legis.wisconsin.gov/document/statutes/2009/973.09(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/301.13
https://docs.legis.wisconsin.gov/document/statutes/2009/301.16(1q)
https://docs.legis.wisconsin.gov/document/statutes/2009/303.08(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/303.08(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/303.08(6)
https://docs.legis.wisconsin.gov/document/statutes/2009/303.08(8)
https://docs.legis.wisconsin.gov/document/statutes/2009/303.08(12)
https://docs.legis.wisconsin.gov/document/statutes/2009/303.08(14)
https://docs.legis.wisconsin.gov/document/statutes/2009/303.10
https://docs.legis.wisconsin.gov/document/statutes/2009/973.09(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/6.03(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/301.03(3a)
https://docs.legis.wisconsin.gov/document/statutes/2009/943.017(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/973.09(4)
https://docs.legis.wisconsin.gov/document/statutes/2009/973.09(4)

973.09 SENTENCING Updated 09-10Wis. Stats. Database 18

tion has immunity from any civil liability in excess of $25,000 forblecondition of probation State vBrown, 174 Ws. 2d 550497 N.W2d 463(Ct.

actsor omissions by or impacting on the probationer ApAp.clogr?da;tion of probation not related to the underlying convichiohrelated to
History: 1971 c. 2981979 c. 19, 189, 238 355 356 1981 c. 5088, 326, 352, ; g ; :

391; 1983 a. 27104 254, 346, 519, 538 1985 a. 1501987 a. 347398 403 412 Rlnowrggn&ctfns vi/ggéeasonable and appropriate. Stadler, 175 Ws. 2d 204

1989a. 31 121,188 1991 a. 391993 a. 48486, 1995 a. 24224, 281; 1997 a. 27 W.2d( -t AP _)', ) .

41,289 1999 a. 958, 69, 186, 2001a. 16104, 109 2003 a. 33121, 139, 141; 2005 Thenotification provisions of sub. (3) apply onlythme case of probation extension

a. 25,149, 451 2007 a. 2084; 2009 a. 28100. proceedingsnot revocations. Bartus WHSS,176 Wis. 2d 1063501 N.W2d 419
Judicial Council Note, 1981:A cross—reference to s. 973.15 has been instrted (1993).

clarify that the provisions of that statute govern the imposition of sentence eveisub.(2) (a) applies to probation for misdemeanors and sub. (2) (b) to felonies; sub.

thoughthe court stays execution of the sentence under this statute. [Bill 341-A](2) (b) 2. does not authorize increasing probation for a misdemeanor if the defendant
Judicial Council Note,1987:Sub. (1g) is amended to require the court to considés convicted of a felony at the same time. StatReagles177 Ws. 2d 168501

the defendant ability to pay when ordering reimbursement of the costs of legal reN.W.2d 861 (Ct. App. 1993).

resentation. B . . o A forced confession asendition of probation does not violate the right against
~ Sub.(3) (c) specifies grounds for extending probation. The availability of a civile|f-incrimination. The constitution protects against tige of confessions in subse
judgmentfor unpaid restitution enforceable by the victim under s. 973.20 (1), Staﬁuﬁntcriminal prosecutions, but does not protect against the use of such statements

substantiallyreduces the necessity of extending probation solely for the purpose®f revocation proceeding. Statedarrizales191Wis. 2d 85528 N.W2d 29(Ct.
enforcing court-ordered payments, a practice of questionable césttieéness. p. 1995).

Seelegislative audit bureau report No. 85-10, April 15, 1985, at 17-18. Probatio I - : - I .
may, howevey be extended upon stipulation of the defendant, to enforce community/Vhile time served due to an indigeninability to post bail prior to trial must be
servicein satisfaction of restitution, or when the probationer has not made a gddgditedas time served on a prison sentence imposed, a court need not credit that time
faith effort to make restitution or other payments. HuggeSitate83 Wis. 2d 790  adainsiprobationary confinement. StateAvila, 192 Ws. 2d 870532 N.W2d 423
803(1978). [87 Act 398] (Ct. App. 1995).

The terminology of work—release under sub. (4) Hutierlaw privileges under A jail term probationer eligible for good time credit under sub. (1) (d) may not be
s.56.08 [now s. 303.08] cannot beed interchangeably without the danger of arleniedthe possibility of earning good time as a sent@ocglition. State.\McClin-
inappropriatesentence. Mgling v. State,73 Wis. 2d438 243 N.W2d 420(1976).  ton,195 Ws. 2d 344536 N.W2d 413(Ct. App. 1995)94-0747

Claimsof credit for pretrial or preconviction incarceration maynigde only as A trial courtin exercising sentencing discretion is not prohibited from entertaining
to sentences imposed, and not to periodsoafinementduring nonworking hours  generalpredispositions based on experience, but the jedgedispositions may
imposed as a condition of probation under sub. (4). Full confinement for one ygaverbe so specifias to ignore the particular circumstances of the individual
asa condition of probation is not authorized under sub. (4). St@levdemans/3  offender. State vOgden,199 Ws. 2d 566544 N.W2d 574(1996),94-1485

Wis. 2d 514 243 N.w2d 220(1976). A court was authorized to order a defendargagthe cost of DNA testing by a

A probation condition that the probationer not contact her codefendant fiance Wagatelaboratory as a condition of probation. StatBaiersdorf208 Ws. 2d 492
apermissible infringement of her constitutional rights becausedthelition was rea 561 N \W.2d 749(Ct. App. 1997)95-1234

ggr%blﬂeﬁleﬁ?\%tz%rigg(blllg%gn and was not overly broad. Edwaiiie 74 Ws. A condition of probation placed on a sexeoider that he not engagearsexual

Failureto make restitution is not cause for extending probation under sub. (3) iftrﬁat'OHSh'pw'thoUt first discussing it with his agent and obtaining his agent

robationerdemonstrates good faittaft to pay but lacks the capacity to do so.dur provaldid not unreasonabhestrict the probation&s constitutional rights of pri
ﬁ]g probation Huggett_\s%ate 83 Ws. 2d 996’266 Rned 403897t§’)_ vacy. Krebs v Schwartz212 Ws. 2d 127568 N.W2d 26(Ct. App. 1997)96—2596

An order to pay restitution, in an amount to be determined tatdrorized collec An unfulfilled condition of probation does not automatica&igend the probation

: h period;an extension must be obtained. If the probation has not been staytad and
Elfgg%f)funds from the defendant. ThiemeState96 Ws. 2d 95291 N.W2d 474 probationperiod has been served, the probatiémentitled to dischge even in the
: eof an unfulfilled condition of probation; at that point the trial court loses jurisdic

Remandor resentencing was the proper procedure when the trial court improp: . >
imposeda period of probation to run concurrently with a period of parole. State n. State vStefanovic215 Ws. 2d 310572 N.w2d 140(Ct. App. 1997)97-1791

Givens,102 Wis. 2d 476307 N.W2d 178(1981). A conviction following anAlford pleaof no contest under which the defendant
Issuanceof a warrant during a probationary term tolls the running of the term. Stgj@ésnot admit guilt, does not prevent imposing as a condition of probation that the
exrel. Cox v DHSS,105 Ws. 2d 378314 N.W2d 148(Ct. App. 1981). efendantomplete a treatment program that requires acknowledespmpnsibility

In setting restitution, the court must consider the probatienesources and future for the crime that resulted in the conviction. The imposition of the condition does not
ability to pay State v,‘gopelm Wis. 2d 726321 N.W2d 359(Ct. App. 1982). violatethe defendarg’due process rightState ex rel. \Afren v Schwarz219 Ws.
Therewas a denial of due process in revoking probation without notice of the t 6%]5 579 N'\{VZ% 698(1935?.'96_2341 b (1) (d). it lack thority to ord )
extentand nature of the alleged violations of probation. State ex rel. Thompson y//hena court orders probation under sub. (1) (d), it lacks authority to order moni
Riveland,109 Wis. 2d 580326 N.W2d 768(1982). toredhome detention in lieu of confinement under sub. (4). Stdfastman220
Reimpositionof a sentence after a defendant had been placed on probation, ab 2%833 582 N.'WZd 74.9(Ct' App. 1988)??7;)21.73(1. d Th
violation of a probation condition, violated the double jeopardy clause. Sfaeam, e 90—day notice requirement in sub. (3) (b) is directant mandatory The
111 Wis. 2d 361330 N.W2d 630(Ct. App. 1983). extensiorof probation for the sole purposeaufilecting a debt, when the record €on
Thecourt erred in imposing consecutive terms of probation. Increased punish ?/?/sug%telzrglal é%asonszcrjugegtgnd, was gg;blés%gfodlscretlon. Statson,
onresentencing did not violate double jeopardy protections. Staterse]117 Wis. Is. 3588 N.W2d 256(Ct. App. 1998)98-0201 ) )
2d 83 342N.W.2d 776(Ct. App. 1983). See also StateSereaux114 Ws. 2d 1.0, Sub. (3) (a)allows circuit courts to modify conditions of probation at any time
338N.W.2d 118 (Ct. App. 1983). beforethe period oprobation expires, even before the period of probation begins.
Whenprobation was conditioned on thefendan voluntary commitment to a Statev. Gray 225 Ws. 2d 39590 N.w2d 918(1999),96-3363 o
mentalhospital, but the hospital refused admittariee,court properly modified the _Thecourt has broad discretion to fashion appropriate conditions of probation in
original sentence by imposing a new sentence of 3 years’ imprisonment. Dou@f¢hindividual case. The validity of conditions of probatae tested by how well
jeopardywas not violated. State Sepulvedal20 Ws. 2d 231353 N.W2d 790 theyserve the goals of rehabilitation and protection of the public. St8tmuenetto,

(1984). 2000WI Ap_p 17,232 Wis. _2d 315606 N.w2d 275 99-0486 o
A court may not assetise cost of a special prosecutor as a condition of probation, A Probationer has the right to refuse probation not only whefiiigranted but
Statev. Amato,126 Wis. 2d 212376 N.W2d 75(Ct. App. 1985). atany time while serving it. State McCready 2000 WI App 68234 Wis. 2d 110,

A court may order a defendant to reimburse the police for funds used for a 0¢9$N-V\(-2d 76299-1822 - . . )
purchasehatresulted in the conviction. State@onnelly 143 Ws. 2d 500421 he trial court exceeded its authority in authorizing a probation agent to decide
N.W.2d 859(Ct. App. 1988). whetherto require the defendant to serve three months in jail that the court ordered

A lack of counsel a probation revocation hearing does not deny the probatione@S2 part of probation and then stayed. Stafearing, 2000 Wi App 22239 Ws.
constitutionalights if the probationer does not face the loss of libé@tate vHard ~ 2d 105 619 N.w2d 115, 99-2849 » L .
wick, 144 Wis. 2d 54 422 N.W2d 922(Ct. App. 1988.) Gdetzn%rally,neltper probAatlon %r |mpnsonmentf_as§1 condltlond%f protf)atlor;‘;mnsw

Sub.(1) (b) does not restrict a cosrauthority to condition probation on anyrea €€t be a sentence. As such a person coniined as a condition of pra
sonableand appropriate requirement under sub. (1) (a). Statewn,155 Wss. 2d ~ €arngood time. State. Fearing, 2000 W1 App 22239 Ws. 2d 105619 N.w2d
621, 456 N.w2d 157(1990). 115 99-2849 o . ]

Sub.(3) (a) authorizes eourt to modify all conditions of probation established for _Corroboratiorof a confession is not required for the confession to be udte as
aspecific probationeincluding thosemposed by the corrections department. Stat@asisof a revocation of probation. The appropriate fissadmission of the confes
exrel. Taylor v Linse,161 Ws. 2d 719469 N.W2d 201(Ct. App. 1991). sionis that it must carry sfi€ient indicia of reliability that the fact finder can rely

A plea agreemerto amend a judgment of conviction upon successful completidfpento support the conclusion that revocation is appropriate and neceStteyex
of probation is not authorized by statute. Statéayes167 Ws. 2d 423481 N.w2d  rel- Washingtorv. Schwarz, 2000 WI App 23339 Ws. 2d 443620 N.w2d 414
699 (Ct. App. 1992). 00-0004

Probationerst a hearing to modify probation ametitled: 1) to notice of the hear Sentencing defendant to consecutive terms of probation is not authorized. State
ing and the reasons for the requested change;®) mwesent; 3) to cross—examineVv. Schwebke, 2001 WI App 9242 Ws. 2d 585 627 N.W2d 213 99-3204
andpresent witnesses; 4) to have conditions modified based on dofegstation;  Affirmed onother grounds, 2002 WI 5853 Wis. 2d 1 644 N.W2d 666 99-3204
and5) to counsel, if jaitonfinement is possible. StateHayes, 173 Ws. 2d 439 Thereis no statutoryuthority to orderas a condition of probation, payment of res
496 N.W.2d 645(Ct. App. 1992). titution obligations in a separate criminal case. Stalenpen, 2001 WI App 273,

Requiringa convicted defendant to deposit money for possible future counselli#gg8 Wis. 2d 951637 N.W2d 481 01-0182
costsof victims was impermissible. StateHandley173 Ws. 2d 838496 N.w2d Probationis permitted under sub. (1g) for 4th and subsequent OWI violations
725(Ct. App. 1993). as long ashe probation requires confinement for at least the mandatory minimum

Requiringa defendant convicted of sexual assault to pay a victiosts of tuition  time period under s. 346.65. Statdeekola, 2001 WI App 29249 Ws. 2d 276638
to attend another school to avoid harassment that arose after the assault was a ré&str2d 903 01-1044
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Revocatiorhearing examiners must specifically find that good cause exists for notSub.(2) limits the length of an original term of probation. There is no way o rea
allowing confrontation of adverse witnesses, but failure to do so does not requammablyinterpret “original” tomean original plus any extensions. The statute plainly
automaticreversal. Good cause should generally be baged a balancing of the distinguishedimitations on original terms of probation from possible subsequent
need of the probationer in cross—examining the witness and the interest of the statiensions.Extensions of probation are limited by requiring that they be “for cause,”
in denying confrontation, including considerationtloé¢ reliability of the evidence andrequiring courts to specify the length of the extension. This interpretation does
andthedifficulty, expense, or other barriers to obtaining live testim@tate ex rel. notrender the statute unconstitutional for failing to providédeifit notice of poten
Simpsonv. Schwarz, 2002 WI App 250 Wis. 2d 214640 N.W2d 52701-0008 tial punishment. While “for cause” leaves the determination of maximum sentences

Theright against self-incrimination survives conviction aechains active while to the court, no unlawful delegation of legislative power is involved. Statew
adirect appeal is pending. A probationer may be compelled to answer self-incri2f09WI App 91,319 Ws. 2d 778769 N.W2d 125 08-2138
natingquestions from a probation or parole agent, desuévocation forefusing Sub.(2) applies to all sentences pronounced at the same time, whether grouped
to do so, only if there is a grant of immunity rendering the testimony inadmissibletiyetherbecause they are related or because of convenience. . St8lbaume3
a criminal prosecutionState ex rel. dte v Schwarz, 2002 W1 12257 Ws. 2d 40 F.3d 537(1995).
654N.W.2d 438 00-1635

When a statutory definition is available that provides a defendant witbiesoif - .
noticeas to the expected course of conduct and an ascertainable standard for enfdés-10  Control and supervision of  probationers.
ment,the condition isiot unconstitutionally vague. The definition of “dating rela (1) Imposition of probation shall have thefett of placing the

tionship”in s. 813.12 (1) (ag) 1. provided the appellant an objective standard and ?ﬁ{eendanin the Custody of the department sl subject the
n

guate notice of when a condition applied that required her to introduce any persol L
was*“dating” to her supervising agent. Stat&wenig, 2003 WI App 1259 Wis. efendanto the controbf the department under conditions set by

2dn8_33 6?6 N-W2§tﬁ9t9 Og—flozj%m ction of probatio b g “ocal the court and rules and regulations establighethe department

is not required that a defen jection of probation belear and unequivocal. i ;

A court’s focus should be on whether a defendant communicates the intefioise for the SUperVI$IQn of probatloners, parolees and persons on
probationrather than on the defendanthoice of words. StateRote, 2003 Wl App €xtendedsupervision.

31,260 Wis. 2d 426659 N.W2d 82 02-0670 i
Section302.425allows the sheriifto place persons on home monitoring when the: (lm) (a) The department may order that a prObatloner per

aregiven jail time as a probation condition. A circuit court may not prohibit the sherfOfM communityservice work for a public agency or a nonprofit
from ordering home monitoring for a probationer ordered to serve jail time as a propharitableorganization. An order may appbnly if agreed to by

tion condition. By precluding the sherffom releasing the probation on home moni i i i
toring, the trial court substantially interfered with the stisipower in violation of the probatloner anthe oganization or agenCyThe department

the separation of powers doctrine. StatSshell, 2003 WI App 7&61Wis. 2d 841 shallensure that the probationer is provided a written statement of
66éN-W-§d %03 sirat dition of bail—iumi bati . ththe terms of the community service order and shall monitor the
ex—offenderegistration as a condition of bail-jumping probation was not au : ) ; ; : ;

rizedby sub. (1) (a). Bail jumping is not one of théeakes enumerated in the sex—(brOb"’m.oner s_compllance le[h thecommunlty service O.rder
offenderregistration statutes, ss. 973.048 or 301.45, that permit or require regisfgdmpliancewith this subsection does not entitle a probationer to
tion, and read-in, bulismissed, sexual assault afes do not bring a case within s. creditunder s973.155
973.048. State vMartel, 2003 WI 70262 Ws. 2d 483664 N.W2d 69 02-1599 . . .. . .

A trial court has the discretionaayithority to stay a probatiorisrconditional jail (b) Any omanization or agency actirig good faith to which
time while heor she is hospitalized. When the trial court chooses to stay confinemanprobationer is assigned under an order under this subsection has
time, the probationer is not a prisoner and is not entitled to credit against such-confj ; Sl liahility i
menttime because the probationer could not be gdthiwith escape. State v “ﬁ“r_”ty from a.‘ny CIV!I liability in exce.ss of $25,000 for acts or
Edwards2003 W1 App 221267 Ws. 2d 491671 N.w2d 371 03-0790 omissionsby or impacting on the probationefhe departmerttas

An agreement that provided that followimgplea of no contest, the defendanimmunity from any civil liability for acts or omissions by or
would have the opportunity prior to sentenctogrocure and return stolen items, and; : : : : f
if so the state would amend the geafo a lesser fénse and the sentencing would |mpact|r}gon the probationer regarding the assignment under this
proceedaccordinglywas not invalid undddayes The concerns ¢he Hayesourt subsection.
regardingthe limitations of the probation statute and the trial colatk of authority ; ; i ;
to amend a judgment after completion of a sentence were not implicated. . Stat v(2) If a probatloner VIOIateS.th.e conditions .Of prObatlon’ the
Cash,2004 WI App 63271 Ws. 2d 451677 N.W2d 709 03-1614 epartmenif corrections may initiate proceeding before the

A court cannot avoid the holding 8thellby modifying the conditions of proba djvision of hearings and appeals in the departmeaﬂoﬁinistra

tion to order the probationer to refuse home monitoring. St&alecke, 2005 W1 : : i :
App 172,285 Ws. 2d 691702 N.W2d 392 04-0779 tion. Unless waived by the probationathearing examiner for the

This section provides no authority for issuing orders to cosheyifs to transfer division shall conduct an administrative hearing and eater
prisonersfrom one county jail to anotheftate vGalecke, 2005 WI App 17285 grdereitherrevoking or not revoking probation. Upon request of

Wis. 2d 691702 N.W2d 392285 Ws. 2d 691702 N.W2d 39204-0779 : [ s .
Convictedat the same time undsub. (2) (a) or (b) is not the same as sentence%lther party the administrator of the division shall review the

atthe same time. Because the defendant, although sentenced in sepasepbitd Order. If the probationer waives the final administrative hearing,
anddrug cases at a single hearing, wasauwivicted at the same time within thethhég secretary of corrections shall enter an order either revoking or
t

meaningof the statute, and therefore not serving a single probationary term, the : ; : ;
court had the statutory authority to order consecyt@réods of conditional jail time revoking probation.If probation is revoked, the department

exceedingone year irfotal. State vJohnson, 2005 WI App 20287 Ws. 2d 313 shall:
704 N.W2d 318 04-2176 :
Sub.(2) plainly and unambiguously provides that the maximum term of probation (a) !f the probatloner has not already been SentenCEd' order the
is dependentipon the maximum term of confinement for the crime committed arffarobationebrought before the court for sentence which gheh
notthe maximum term of imprisonment.  The maximum terprobation for Class he imposed without further stay under9§.3.15 or
B to H felonies equals the maximum initial term of confinement for those crimes. .
Statev. Stewart, 2006 WI App 6291 Ws. 2d 480713 N.W2d 165 05-0979 (b) If the probationer has already bessmntenced, order the
?Ondiltiobnsofd prozation may img:ngelutp%m:nstﬂtutionmg]ﬁ et\S IOHQG as thegh areprobationetrto prison, and the term of the sentence shall begin on
notoverly broad and are reasonably related to the per ilitation. Geographi : :
cal limitations, while restricting a defendamtights to travel and associate, are noIhe date the probatloner enters the prison.
perse unconstitutional. Each case must be analyzed on its facts to detenetiner (2g) Upondemand prior to a revocation hearing under sub.
the geographic restriction is narrowly drawn. Stat8tewart2006 WI App 67291 ity i ;
Wis- 2d 480 713 N.W2d 165 05-0979 (2), the district attorney shall disclose to a defendant the existence
A civil settlement agreement can have rfetfupona restitution order while the Of any audiovisual recording of an oral statement of a child under

defendants on probation unless the circuit court first finds that continued enforcg, 908.08which is withinthe possession, custody or control of the

mentof the restitution order would result in a double reco¥eryhe victim. After
a defendant is released from probation and amyaid restitution becomes a civil stateand shall make reasonable arrangements fodefendant

judgment, howevera settlement agreement between the victim and the defend@ftd defense counsel to view the statemdfitafter compliance
5“9333’\,9\;60';(?3 égg‘{gt;\rlnvf\;ggﬂ ;&;%ngo?gwdgment- Humtazny 2006 W1 87, with this subsection, the state obtains possession, custody-or
is. . 7 04— S .
Whena defendant agrees to reimburse the county for the attorney fees of stal | of such a statement, the district attorney shall promptly notify
counselor the circuit court informs the defendant of his or her potential liability foh€ defendant of that fa@nd make reasonable arrangements for

thefees and standby counsel functions as traditional defense counsel, ss. 973.0fh@)defendant and defense counsel to view the statement.
(e) and 973.09 (1g) give a circuit court thethority to impose the attorney fees of

standbycounsel as a condition of probation. If a defendaets not agree to reim (2m) In anyadministrative hearing under s\{B), the hearing
bursethe county or is not informed of the potential obligation to pay the fees gikaminermay order that a deposition be taken by audiovisual

standbycounsel, payment of attorney fees may not be a condition of prohatiter, n
s.973.06 (1) (e). When standby counsel acts primarily for the benefit of the COEZ? ?n(sia-g;j allow the use of a recorded dep08|t|0n unde’&04
(0] X

ratherthan as defense counsel, attorney fees for standby counsel are inappropii

Statev. Campbell, 2006 WI 9294 Ws. 2d 100718 N.Ww2d 649 04-0803 ; :
Whena defendanhas served jail time as a condition of probation and his or her 3) A copy ofthe Order.o.f t.he department of corrections I.n the

probationis later revoked and the defendant commences serving an imposed @ageof a waiver or the division of hearings and appeals in the

stayedsentence, thdefendant is entitled to sentence credit for days spent in custodepartmenbf administration in the case of a final administrative

while in conditional jail time status, even if thaistody is concurrent with service hearingis suficient authority for theofficer executing it to take

of an unrelated prison sentence. Statéamick, 2007 WI App 30299 Wis. 2d 456 A - .
728N.W.2d 365 06-0849 the probationetto court or to prison. Thefafer shall execute the
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orderas a warrant for arrest but anyicér may without order or Becausen administrative decision may be reviewed upon a timely petitimesfor

; ; iarari, an adequate remedy exists at law to correct defects and relief under habeas
Warrant’take the probatloner Into CUStOdy whenever necessar)}c uswill not be granted. State ex rel. Redditalstey 215 Wis. 2d 179572

orderto prevent escape or enforce discipline or for violation qfw.2d505(Ct. App. 1998)97-0111
probation_ A certiorari proceeding to review a probation revocation must be heard in-the cir
P . . cuit court of conviction, but it need not be by the same branch. DrSehwarz225
(4) Thedivision of hearings and appeals in the department\ﬁfs, 2d 362592 N.W2d 623(1999),97-1867
administrationshall make either aelectronic or stenographic Sub(2) is constitutional. Probation and probation revocatiowithin the powers

recordof all testimony at each probation revocation hearrﬁge sharedby the branches of government. Legislative delegation of revocation to the
P . . : ecutivebranch does not unduburden or substantially interfere with the judieiar
division shallprepare a written transcript of the testimony only %‘; constitutional function to impose criminal penalties. Statéorn,226 Ws. 2d

the request of a judge who has granted a petition for judicigd7, 594 N.w2d 772(1999),97-2751
review of the revocation decision. Each hearing notiball Sub. (2) prohibits judicial revocation of probation by the trial courts. State v

includenotice of theprovisions of this subsection and a statemefitrcnfield 230 Ws. 2d 348602 N.w2d 154(Ct. App. 1999)99-0716
Whena probationer or parolee is ohed with a crime and may have otherwise vio

that any person who wants a written transcript may record tQgdconditions of release, revocation hearings based on the non—criminal violations
hearingat his or her own expense. shouldbe held without delays5 Atty. Gen. 20.
History: 1971 c. 2981975 c. 41157, 199, 1977 ¢.347, 1981 c. 501983 a. 27 A state may require probatiorfiokrs, among other “peacefigers,” to be U.S.
197, 1985 a. 26%.8; 1989 a. 31107, 1995 a. 96387, 1997 a. 2832005 a. 42 citizens. Cabel vChavez-Solido454 U.S. 4371982).
Cross—reference: See also s©OC 330.02and331.01 Wis. adm. code. Revocationof probation without a hearing is a denialdefe process. Hahn v
Judicial Council Note, 1981:Sub.(2) (a) has been amended to clarify that, upoBurke, 430 F2d 100(1970).
revocationof probation of an éénder from whom sentence was originally withheld, A probation revocation hearing may be administrative. Retained or appointed
thic&urt mur?ttlmpgsetﬁe?tence |ntaCCOTganceWm3-t15_-thThat SeCt'ont_“O‘Q’ Per counselmust be allowed to participate. GunsoluSagnon454 F2d 416(1971).
mits the court to order that any sentence be concurrent with or consecutive to-any si . i .
tenceimposed at the same time or previougBill 341-A] eﬁrogapon re\ijocatloln, right tot‘a hggrgg "’?”d ;()Qgguvrcliil 53(')%71 WLR 648.
Beforeprobation can be revoked, the department must hold a hearing and make zobation and parole revocation instonsin. )
recordso that on judicial review it can be determined whether the department acted
arbitrarily or capriciously Thehearing need not be formal. State ex rel. Johnson @73.11 Placements with volunteers in probation pro -
Cady,50 Ws. 2d 540185 N.W2d 306(1971). gram. (1) PLacemENTs. If & person is convicted of or pleads

Revocatiorof probation is an integral part of the sentencing process; a defen nt.I isd f hich eith
is entitled to assistanas counsel at parole or probation revocation hearings witho@Ullty Or N0 contest to one amore misdemeanors for which either

regardto whethetthe hearing occurs in a withheld sentence or a postsentence sitqgandatory periods of imprisonment are not required gpéingon

tiOg.ingee;rtcrjiggti\:)it?ésgfa\t/i\g r?gazrizg]sigfr;\lilr\(ggge6n?14e(rj;?f7rizr.1 the original convictiiS sentenced under 246.65 (2) (bmpr (cm), (2)) (bm) or (cm),
andsentencing, a judge disqualified in the original case may preside at the heaﬁﬁéa)' if the Ch|efJUdge of the JUd'C|a| administrative district has

in the absence of a challenge. Stafewler 57 Wis. 2d 408204 N.W2d 452(1973). approveda volunteers in probation program establishethin
Witnessesat aprobation revocation hearing need not be sworn. St&enard, app|icab|ecounty and if the court decides that volunteer supervi

57 Wis. 2d 61, 205 N.W2d 374(1973). h Y
ABA standards relating to probation are adopted and applied. State ex rel. PIo%Ll%n .under the program V\.”” .“ke.ly benetite person and the cem
v. DHSS,63 Wis. 2d 535217 N.W2d 641(1974). munity and subjecto the limitations under suf8), the court may

A certiorari proceeding in the committing court to revievewocation of parole  Withhold sentence ojudgment of conviction and order that the
or probation is not a criminal proceeding. State ex rel. HanddHI8S,64 Wis. 2d person be placed with that volunteers in probation program. A

367,219 N.W2d 267(1974). , ticinati in th tb dt I
Theright to counsel at a preliminary revocation hearing is within the discretion Bﬁrson Sparticipation In theprogram may not bé usea to conceal,

the department based on the n¢edneet the applicable due process requirementithhold, or mask information regarding the judgmentofvic
State ex rel. Hawkins wagnonf4 Ws. 2d 394219 N.W2d 252(1974). tion if the conviction is required to be included in a record kept

A defendant whose probation was transferrecetim&ssee angho was chayed i i
with a violation of probation there wadenied due process when the revocation-hea}'mders' 343.23 (2) (a) Except as prowded n SU@), the order

ing was heldin Wisconsin and the department refused to allow deposition ef wihall provide any conditions that the court determineseason
nessedn Tennessee. When the witnesses’ testimony is of a direct and unequivocgllyle and appropriate and may include, but needadimited to,
exculpatorynature rather than cumulative, charaadebackground testimony that oneor more of the followina:
might have been adequately presented by depositiafiiadavit, an opportunity to g
presentive testimony with cross—examination of the witnegseequired. State ex (a) A directive to a volunteer to provide one or more of the fol

rel. Harris v Schmidt,69 Wis. 2d 668230 N.W2d 890(1975). . : .
Departmentprobation files and records are public records and admissible a[oayvmg functions for the defendant:
probationrevocation hearing. State ex rel. PrellwitBehmidt,73 Wis. 2d 35242 1. Role model.

N.W.2d 227 (1976). .
Time spent in jail awaiting revocation is deducted from a maximum sentence 2. Informal Cour_lsel_mg'
despitethe option available to the defendant to spend the time in prison. State exrel. 3. General mon|tor|ng_
Soliev. Schmidt,73 Wis. 2d 76242 N.W2d 244(1976). 4. Monitori £ diti t by th t
Whenthe department overrules its hearing examiner and revokes probation, it - onrtoring or condiuons set by the court.

mustprovide a statement of the evidence relied upon and the reasons for revokingb) Any requirement that the courtay impose under 873.09
probation. Ramaker vState,73 Wis. 2d 563243 N.W2d 534(1976). (19) (4) and(?m)

A warrantless search by a probatioficef was constitutionally permissible when . . .
probable cause existed for théicdr’s attempt to determine whether the probationer (2) APPROVAL OF PROGRAMS. In each judicial administrative

hadviolated probation. State Varrell, 74 Ws. 2d 647247 N.W2d 696(1976). districtunder s757.6Q thechief judge of the district may approve

Thetrial courthad no authority to extend the probation of a defendant brou : ; . . A
beforethe court under sub. (2). StateBalgie, 76 Wis. 2d 206 251 N.W2d 36 Yblunteersin probation programs established in the distiet

(1977). placementsunder this section.

The court exceeded its jurisdiction by releasingdb&ndant on bail pending revo i i i
cationproceedings State ex rel. DHSS $econd Judicial Circuit Coui4 Ws. 2d (3) Status. A defendaniho is placed with a volunteers in

707, 267 N.W2d 373(1978). probationprogramunder sub(1) is subject to the conditions set
Equalprotection does not require symmetry in probation and parole systems. Skyethe court. The defendant is not on probation und&7809
v. Aderhold 91 Ws. 2d 306284 N.W2d 108(Ct. App. 1979). and973.10and the department is not responsible for supervising

A probatione's due process right to prompt revocation proceedings was Rot trig; ;
geredwhen the probationer was detained as a result of unrelated criminal procég or her A court may place a defendant under £lipprior to

ings. State ex rel. Alvarez otter 91 Wis. 2d 329283 N.W2d 408(Ct. App. 1979). conviction only if a deferred prosecution agreement is reached
Probationcan be revoked for violation of a criminal statute absent a written-probanders.971.40 In that case, the person is subject to the conditions

E'g{‘ z%r;eg%%t)- State ex rel. RodrigueDH&SS, 133 Ws. 2d 47393 N.W2d 105 gethy the court under this section and the conditions provided in

A probation dicer may conduct a warrantless search. That the underlying eonvté~|e agreement.

tion is subsequently overturned does not retroactively invalidate a warrantless searcl{4) Term. The court shall set the length of the ordenich
by the probation dicer. State vAngiolo,207 Ws. 2d 561558 N.W2d 701(Ct. App. .
1996),96-0099 may not exceed 2 years unless extended pursuanthtaang

A probationer has a right to a competedegermination when during a revocation undersub.(5). When thajefe.ndam has satisfied the Con.ditiC.mS
frocee%n%htte admln{_stratl\éeIllak\)NJud%msbre&son_to dtoubt tth_e rtnrr]obatmgor?pe . of the orderthe court shall dischge the defendant and dismiss
ence. Thedetermination shall be made by the circuit court in the county of sente f e it
ing, which shall adhere to ss. 971.13 and 971olthe extent practicable. State exlﬁ;lecmag_es against theefendant if a JUdgment of conviction was
rel. Vanderbeke vEndicott,210 Ws. 2d 502563 N.W2d 883(1997),95-0907 not previously entered.
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(5) FAILURE TO comPLY WITH ORDER. (a) Ifthe defendant is  Whena defendant does not admit to habitual criminality when entering a no contest

allegedto have violated the conditions of an order under @)b. e'i"het?lzjﬁa{%?\ﬁ; pzrgvizztggzzvlzlliﬁawzrg%%ag(ecrtstit;; bfggj‘)“baab'doum' State

the court may hold a hearing regarding the_a”egaﬁon_s- The courty 5 repeater enhancer to apjthe prior conviction must be alleged prior to the
shall notify the defendant at least 7 days prior to holding any sueliryof a plea, but an error in tirgormation regarding the penalty may be corrected

i i i whenan amendment will caus® prejudice. State Gerard,189 Ws. 2d 505525
Poelﬁ)wgéAt the hearing, the defendant has the right to eatteof NW.50 718 (1005).

Proofof repeater status must be made prior to sentencing. Judicial notice of prior
1. Counsel. convictionsat a postconviction hearing was improp&tate vKoeppen195 Ws.
2. Remain silent. 2d 117, 536 N.qu 386(Ct. App. 1995)94—23{36 _
. i Gerardis not limited to clerical errors. If the information correctly alleges a defen
3. Present and cross—examine witnesses. dant'srepeater status, a post-arraignment amendment to the information does not

: violate this section as long as it does ndeef the suiciency of the notice to the
4. Have the heanng recorded by a court reporter defendantoncerning his or her repeater status. Sta@ampbell201 Ws. 2d 783

(b) The court may extend the period of supervision fotoup 549N.W.2d 501(Ct. App. 1996)95-2217

45 days to accommodate a hearing under this subsection. Therequirements for establishing priofaises in s. 973.12 are not applicable to
the penalty enhancement provisions undes. 341 to 349, including drunk driving

(c) Failure of the defendant to appedra hearing under this offensesunder s. 346.65 (2) or operating after revocatiéenses under 343.44 (2).

subsectiortolls the running of the period of supervision. Statev. Wideman,206 Ws. 2d 91556 N.W2d 737(1996),95-0852and State .v
Sepaeth206 Wis. 2d 135556 N.Ww2d 728(1996),95-1827

(d) If the COL_'rt finds that the violation occurred, it may Impos Sub.(1) does not require that the perioidncarceration under s. 939.62 (2) must
asentence, revise the conditions of the order or allow the ordepéalleged in the chging document. State quires211 Wis. 2d 876565 N.W2d
continue. 309(Ct. App. 1997)96-3302

. . Whenthe record established that thefendant fully understood the nature of the

(6) OTHER MODIFICATIONS TO ORDER. At any time prior t0 the repeatechage against him, the defendamib contest plea to the information, which

expirationof the order the court may shorten the length of thebargedhe defendant as a repeater on all counts, constituted an admission under s.

; i 973.12. State.\Liebnitz,231 Ws. 2d 272603 N.W2d 208(1999),98-2182
orderor mOdIfy theconditions of the orderThe court shall hold Sub. (1) does not prohibit defendafrtsm agreeing, after arraignment and entry

a hearing reg{irding a determinationder this _SUbseCtion if the of a not guilty plea as part of a plea agreement, to amenginyaiocuments to add
defendanbr district attorney requests a hearing. repeaterallegations. State. Peterson, 2001 WI App 22047 Ws. 2d 871 634

History: 1991 a. 2531993 a. 2132003 a. 332005 a. 3892007 a. 84 N.W.2d893 01-0116
Althoughthe information itself failed to contain §iafent detail to provide proper
. noticeof a repeater allegation in compliance with stetute an@erard, a certified
973.12 Sentence of a repeater or persistent repeater .  copyof the defendarg' prior convictions, provided at a change of plea hearimgd

(1) Whenevera persorchaged with a crime will be a repeater onhedefect. State.vFields, 2001 WI App 29249 Ws. 2d 292638 N.w2d 897

i i i i 01-1177
apersistent repeater unde©89.62if convicted, any appllcable An uncertified copy of a prior judgment of conviction may be used to prove-a con

prior COI’]ViCtiOI‘lS may be alleged in t.he complairjt, indictment Qigted defendant status as a habitual crimindlhe rules of evidence do not apply
information or amendments so alleging at any time before or @tdocuments déred during a circuit cous’presentence determination of whether
arraignmentand before acceptance of apﬂya. The court may aqualifying prior conviction exists. The state lias burden of proof and mustef

upon motion of the district attorneygrant a reasonable time togg‘;"\jv?se_yg{,‘ds39’22305?‘\f}fd"ggggﬁf_‘8§7°l°”v'°“°“' Statanders, 2002 W1 107,

investigatepossible prior convictions before accepting a plea. Ifthe admissibility of evidence proving prior convictions can be waived when the
the prior convictions are admittéxy the defendant or proved by prosecutiorsubmits documentary evidence that on its facificient to show that

the state, he or she shall be subject to sentence ung@g.62 ~{edefendant was epeater State vEdwards, 2002 W1 App 6851 Ws. 2d 651
unlesshe or she establishes that he or she was pardoned @la complaint that in referring toredicate convictions described théeases,
groundsof innocence for any crimgecessary to constitute him orstatedthecorrect county where the convictions occurred, and cited the case pumber

i P but misstated the date of the convictions by amig calendar daghe misstatement
hera repeater or a persistent repeatén official report of the did not meaningfully change the basis on which the defendant entered a plea and pro

FB.l.or anyother governmental agency _Of th? United States or Medthe required notice of the predicate convictions on which the repeater status was
this or any other state shall be prima facie evidence of any eonwigsed. State vStynes, 2003 Wi 6262 Ws. 2d 335665 N.W2d 115, 02-1143

tion or sentence therein reported. Any sentence so reported shi(]le States useof a Consolidated Court Automation Programs (CCAP) report as
evidenceof a conviction did not constitute prima facie proof of that conviction. State

be deemed prima facie to have been fully served in actual cenfifiésonds, 2006 Wi 8292 Ws. 2d 344717 N.W2d 13305-0948 But see also State

mentor to have been served for such pebdime as is shown v. LaCount, 2008 W1 5810 Ws. 2d 85750 N.W2d 780 06-0672 _
or is consistent with the report. The court shall take judicial noticeEVidenceof repeater status may be submitted any time followtiegury verdict

. . . upuntil the actual sentencing. Stat&ashney2008 WI App 164314 Ws. 2d 623
of the statutes of the United States and forsigtes in determin 76,y w24 672 07-2687

ing whether the prior conviction was for a felony or a misde

meanor. 973.125 Notice of lifetime supervision for serious sex

(2) In every case of sentence undeP39.62 the sentence offenders. (1) Whenever a prosecutor decides to seek lifetime
shallbe imposed for thpresent conviction, but if the court indi supervisionunder s939.6150f a person chgedwith a serious
catesin passingsentence how much thereof is imposed becausexoffense specified in £39.615 (1) (b) 1 the prosecutor shall,
thedefendant is a repeatérshall not constitute reversible error at any time before or at arraignment and betareeptance of any
butthe combined terms shall be construed as a single sentencelgd, state in the complaint, indictment or information or amend
the present conviction. mentsto the complaint, indictment or information that the-pro

History: 1993 a. 289 _ secutionwill seek to have the person placed on lifetime supervi
This section does not authorize two sentences for one cftage v Upchurch, sion under s939.615

101 Wis. 2d 329305 N.W2d 57(1981). : ) - _
Becauses. 939.62 authorizes penalty enhancement only when the maximum (2) Whenevera prosecutor decides to seek lifetisupervi

underlyingsentencés imposed, the enhancement portion of a sub—-maximum segjon under s.939.6150f a person chged with a serious sex
tencewas vacated as an abuse of sentencing discretion. vStiteis, 119 Ws. 2d

612 350 N.W2d 633(1984). offensespecified in s939.615 (1) (b) 2.the prosecutor shall, at

A report under sub. (1) must contain critically relevant factwirer to support any time before or at arraignment and before acceptance of any
penaltyenhancement. StateRary 119 Wis. 2d 651350 N.W2d 640(1984). plea,do all of the following:
1goneefect of consoldation 235}{885?}” allegation is discussed. Skaetival, (a) State irthe complaint, indictment or information or amend

No amendment to a cfging document to add a repeater allegation may be madigentsto the complaint, indictment or information that the-pro-
afterarraignment and acceptance of any plea. Staflartin, 162 Wss. 2d 883470  secutionwill seek to have the person placed on lifetime supervi

N.W.2d 900(1991). :
A post-plea amendment of a repeater allegation in giogadocument that mea sion under s939.615

ningfully changes the basis erhich possible punishment can be assessed is barred. (b) Allege in the complaint that the violatiovith which the
StaAte"- _I"t\”'klsv 1651\;“5-;" 102_f477dN-W2_d 6t32(Ct- A{JP- 1I?91)t-_ < it personis chaged is a serious sexfefise under £39.615 (1) (b)
guilty plea withouta specific admission to repeater allegations is n PTG
to establish the facts necessary to impose the repeater penalty enStatearZim- pecause)ne of the purp9ses for the conduct co.nstltgtlngltbia
mermann185 Ws. 2d 549518 N.w2d 303(Ct. App. 1994). tion was for the persos’sexual arousal or gratification.
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(3) Beforeaccepting a plea, the court mapon motion of the (3) A prisoner sentenced to a county jail or the hoofe
district attorney grant a reasonable time to investigate whetheorrectionbeingheld in a county jail awaiting trial on another
lifetime supervision may be necessary for a defendawhether chargeshallbe deemed to be serving the county jail or house of
oneof the purposes for the conduct constituting a violation wittorrectionsentence and shall be given credit on the sentence as
which a defendanis chaged was for the defendamtSexual providedin s.302.430r 303.19
arousalor gratification. History: 1977 c. 1261989 a. 31

History: 1997 a. 275
973.15 Sentence, terms, escapes. (1) Except as provided
973.13 Excessive sentence, errors cured. In anycase ins.973.032 all sentences to thei¥¢onsin state prisons shbé
wherethe court imposes a maximum penalty in excess of tHat one year or moreExcept as otherwise provided in this section,
authorizedby law such excesshall be void and the sentence shalill sentences commence at noon on the dagiafence, but time
be valid only to theextent of the maximum term authorized bywhich elapses after sentence while the convictdenakr is at
statuteand shall stand commuted without further proceedingslarge on bail shall not be computed as any part of the term of

This section caps the length of a sentence reduced théxeliydoes not address imprisonment.

otheraspects or conditions of sentencing. The sentencingmayrtesentence the I .
defendantf the new sentence is permitted by the.lzBiate vHolloway, 202 Ws. (2) (a) Except as provideth par (b), the court may impose
2d 694 551 N.W2d 841(Ct. App. 1996)95-2575 asmany sentences as there are convictions and may prowde that

This section commands that all sentences in excess of that authorized ltgy Iavanysuch sentence be concurrent with or consecmi\my other
declaredvoid, including the repeater portion of a sentence. Prior postconviction

motionsthat failed to challenge the validity of the sentence do not bar seeking ref@ntencémposed at the same time or previously

from faulty repeater sentences. Statelowers221 Ws. 2d 20586 N.W2d 175(Ct. i i i
App. 1998) 97-3682 (b) The court may not impose a sentence to the intensive sanc

To allow theimposition of an unauthorized criminal penalty on the basis of waivdiONS program consecutive to any other sentence. The court may
ignoresthe dictate of this section to alleviate all maximum penalties imposed frotimpose a sentence to the intensaactions program coneur

excesof that prescribed by lawState vHanson, 2001 W1 7@44 Ws. 2d 405628 ; P R H :
N.W.2d 759 99-3142 rentwith asentence Imposing iImprisonment, except that the court

Flowersholds that neitheEscalona-Naranjmor s. 974.06 (4) bar motions chal May impose a sentence to the program concurrent with an
lengingthe foundation for theonvictions sustaining the habitual criminal status thagmposedand stayed imprisonment sentence or wiffrison sen
areproperly brought under this section. Howevkis section as pertains to sen f
tencinga repeat dénder applies only when the state fails to prove the prior conviéen.cefor which the dender has b.een released on e’.‘tem‘
tion necessary to establish the habitual criminal status or whezettaty given is  ViSion or parole. The court may impose concurrent interssane
longerthan permitted by law for a repeat@tate vMikulance, 2006 WI App 6291 tions program sentences. The court may imposéntansive
Wis. 2d 494 713 N.W2d 16Q 05-1120 : :

sanctiongprogram sentence concurrent to probatlon. The court
may impose any sentence for an escépen a sentence to the
intensivesanctions program concurrent with gentence to the
intensivesanctions program.

(2m) (a) Definitions. In this subsection:

“ ; " . 1. “Determinate sentence” means a bifurcated sentence
(b) "State superintendent” means the state Supe”meﬂdenfr%osedunder s973.010r a life sentence under which a person

public instruction. ) i _is eligible for release to extended supervision undé73.014
(2) If acourt determines that a person convicted of a crimeg) (a) 1.or 2.

specifiedin ch.948, includinga crime specified in €48.015 a
felony for whichthe maximum term of imprisonment is at least
years,4th degree sexual assault unde¥4€.225 (3mjpr a crime )
in which the victim was a child, is employed by an educational & A determinate sentence.
agencyjhe clerk ofthe court in which such conviction occurred b. A sentence undewhich the person is not eligible for
shall promptly forward to the state superintendtiet record of releaseon parole under £39.62 (2m) (cpr973.014 (1) (c)
conviction. 3. “Period of confinement in prison,” with respéatany sen

(3) If a conviction undesub. (2) is reversed, set aside ortenceto the Wsconsin state prisons, means any time during which
vacatedthe clerk of the court shall promptly forward to the stateperson is incarcerated under that sentence, including any exten
superintendena certificate stating that the conviction has beegionsimposed under 802.11 (3), 302.113 (3) or302.114 (3)and

973.135 Courts to report convictions to the state
superintendent of public instruction. (1) In this section:

(a) “Educational agency” has the meaning given 15.31

1) (b)

2. “Indeterminate sentence” means a sentence to iseow/
gin state prisons other than one of the following:

reversedset aside or vacated. any period of confinement in prison requiredite served under
History: 1991 a. 421995 a. 271997 a. 2735. s.302.11 (7) (am) 302.113 (9) (am) or 302.114 (9) (am)
o (b) Determinate sentences imposed to run coreeurwith or
973.137 Courts to report convictions to the depart - consecutive to determinate sentences.If a court provides that

ment of transportation. Upon conviction of gerson for any 3 determinate sentence is to run concurrent with another determi
of the following ofenses, the clerk of theourt in which such cen patesentence, the person sentenced shall serve the periods of con
viction occurred shall promptly forward the record of convictiofnement in prison under the sentences concurrently and the terms
to the department of transportation: of extended supervision under the sentences concurrently

(1) A violation of s.941.235 2. If a court provides that a determinate sentence is to run con

(Im) A violation of s. 947.015 if the property involved is secutiveto another determinate sentence, the person sentenced
ownedor leased by the state or any political subdivision of thehall serve the periods of confineméntprison under the sen
state,or if the property involved is a school premises, as definéshcesconsecutively and the terms of extended supervision under

in s.948.61 (1) (c) the sentences consecutively and in the order in which the sen
(2) A violation of 5.948.605 tenceshave been pronounced.
History: 2003 a. 200 (c) Determinate sentences imposed to run cormerwith or

] . consecutiveo indeterminate sentences. If a court provides that
973.14 Sentence to house of correction. (1) In addition a determinate sentence is to run concurrent with an indeterminate
to the authority inss.302.18and303.18 prisoners sentenced tosentencethe person sentenced shall serve the period of cenfine
acounty jail may be transferred by the sifedfa house of correc mentin prison under the determinate sentence concurrent with the
tion without court approval. periodof confinement in prison under the indeterminate sentence
(2) Prisoneronfined inthe house of correction may be transandthe term of extendesupervision under the determinate-sen

ferred by the superintendent of the house of correction to tkenceconcurrent with the parole portion of the indeterminate sen
countyjail without court approval. tence.
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2. If a court provides that a determinate sentence is to run con (b) If a court sentences a person und&78.03 (5) (b)this
secutiveto an indeterminate sentence, the person sentenced shabisectiorapplies only to the first period of imprisonment.
servethe period of confinemeri prison under the determinate History: 1973 c. 991977 c. 347353 447, 1981 c. 50292, 1983a. 528 1989

i i 1 P i a.31, 85,1991 a. 391993 a. 791995 a. 3901997 a. 2832001 a. 1092009 a. 100
sentenc&onsecutive to the perIOd of Conflnemﬂmpnson under Judicial Council Note, 1981:Sub. (2) has been simplified to allow a coint,

theindeterminate sentence. imposinga criminal sentence, to order that it be concurrent with or consecuting to

(d) Indeterminate sentences imposed to run coeciwith or  othersentence imposed at the same time or previoue prior statute, although
. d . 1 0f id h lengthier andnorecomplicated, failed to achieve its apparent purpose of allowing
consecutiveo determinatesentencesl. If a court provides that consecutivesentencingn situations involving probation and parole revocations,

anindeterminate sentence is to run concurrent with a determinedepesetc. See Drinkwater. $tate69 Wis. 2d 60(1975); Guyton vState69 Wis.
sentencethe person sentenced shall serve the period of cenfii 663(1975); Bruneau.\State 77 Wis. 2d 166(1977); Smith vState85 Ws. 2d

ti . der the indet inat t t 0(1978); and Donaldson $tate 93 Ws. 2d 306(1980).
mentin prison under the Inaeterminate sentence concurrent wi his revision allows sentencés be made consecutive to any previously or simul

the period ofconfinement in prison under the determinate sefneouslyimposed sentence, without regard to whether tleadér is “then serving”
tenceand the parole portion of the indeterminate senteogeur  Such sentence, is subject to parole revocation proceedings, or has received a new sen

. - . ce between the time of an escape and a return to a state fabidityevised statute
rent with the term of extended supervision required under ﬂéeéogoverns the sentencing of probationers by virtue o€tbss-references in ss.

determinatesentence. 973.09(1) (a) and 973.10 (2) (a). [Bill 341-A]

H P ; P udicial Council Note, 1981:Sub. (8)has been added to specify the circumstances
2. It a court provides that an indeterminate sentence is to rlH’\'jerwhich execution of a sentence of imprisonment may be stayed(aPesfer

consecutiveo a determinate sentence, the person sentahedld enceshe rule of Reinex.\State, 51 \ié. 152 (1881) and ¥tonv. State 28 Ws. 2d
servethe period of confinement in prison under ith@eterminate 136 (1965), wherebgxecution can be stayed for “legal cause”, such as during the

. . - . . pendencyof an appeal. Pafb) cross-references the probation statute. (B)ds new
sentenceonsecutive to the period of confinemenprison under It allows the court to delay the commencement of a sentence for up to 60 days. The

the determinate sentence. Wisconsinsupreme court recently held that courts have no authority to stay execution

(e) Revocation irmultiple sentence casek.a person is sefv of a sentence of imprisonment in the absence of such a stgtutergion or legal

. . V' cause. State vBraun,100 Ws. 2d 77(1981). [Bill 736-A]
ing concurrent determinate sentences and extended supervisionJggers. 973.15 (2) and (3), a court may imposemtence consecutive to an out—

revokedin each case, or if a person is serving a determinate SefRstatesentence. State Yoy, 125 Ws. 2d 216371 N.W2d 386(Ct. App. 1985).
tence concurrent with an indeterminate sentence and bof[h\ sentencingourt has authority to stay a sentence and order it be served eonsecu
extendedsupervisionand parole are revoked. the person Sh?‘ge to a ss. 345.47 and 973.07 commitment for failure to pay a fine and penalty

. . ! . N sessmentState vStrohbeen]47 Wis. 2d 566433 N.W2d 288(Ct. App. 1988).
concurrentlyserveany periods of confinement in prison required ap aduit sentence cannot run consecutive to a juvenile disposition. .Skiteds,

underthose sentences undeB62.11 (7) (am)302.113 (9) (am) 173Wis. 2d 129496 N.W2d 144(Ct. App. 1992).
or302.114 (9) (am) The sentence of a defendant convicted of committing a crime while committed
. . . undera prior not guilty by reason of mental incompetence commitment under s.
(3) Courts may impose sentences to be servexhle or in  971.17maynot be served concurrent with the commitment. StaBzuiczewski,
partconcurrently with a sentence being served or to be serve@iaWis. 2d 1561 N.w2d 781(Ct. App. 1997)96-1323

afederal institution or an institution of another state. A court may not order a prison sentence consecutive to an s. 971.17 commitment.
A sentence can only be imposed concurrent or consetugvether sentence. State

(4) Whena court orders a sentence to thisdnsin state pAs v. Har, 211 Wis. 2d 584568 N.W2d 307(Ct. App. 1997)96-2815

onsto be served in whole or in part concurrently witkeatence _ Thepower Un(tier SU?- g) to impé’se Conset?U“I"etS?Utletnceﬂbm nt autg‘o”ty i
. . . . . A . . mpose a sentence to be servea consecutively to jall time being served as a condi
beingserved or to be served in a federal institution or an |nst|tut|{§f511 of probation. State Wiaron,214 Ws. 2d 384571 N.W2d 454(Ct. App. 1997).

of another state: 97-0790

f P A commitment under s. 971.17 is legal cause under s. 973.15 (8) to stay-the sen
(a) The court shall order the department to 'mmed'mm tenceof a defendant who commits a crime while servingcttramitment. Whether

the appropriate authorities in the jurisdiction where the priof se stay the sentence while the commitment isfiecer to begin the sentence imme
tenceis to be served that the convicteteafleris presently avail —diatelyis withinthe sentencing cousttiscretion. State $zulczewski216 Ws. 2d

; . 495,574 N.W2d 660(1998),96-1323
ableto commence or resume serving that sentence; and Sub. (2) authorizes a trial court to impose a sentence consecutive to a previously

(b) The trial and commitment records required und@73.08 imposedsentence upon revocation of parole on that sentence. Prior revocation of
; ; : . pafoleon the earlier sentenéenot required before a consecutive sentence may be
shallbe delivered immediately to the warden or superintendent?@f®.5°c i Fetie’ 5000 wi ‘App 52233 Ws. 2d 577608 N.W2d 43298-3336

the Wisconsin institution designated as the reception center t@hata sentence begins at noon under subwék)not relevant to a double jeopardy

receivethe convicted d&énder when he or she becomes availabh®alysisin regard to a sentence pronounced in the morning and then corrected and
lengthenedhe same afternoon before the judgment was entered into the record. State

to Wisconsin authorities. v. Burt, 2000 W1 App 126237 Wis. 2d 610614 N.W2d 42 99-1209

(5) A convicted diender who is madavailable to another Doublejeopardy prevents a court that, under a mistaken view of thetaered
s iadi~ ; avalid concurrent sentené®m 3 months later revising the sentence to be a consecu
jurisdictionunder ch976 or in any other lawful manner shall bey’serience. State willett, 2000 Wi App 212238 Ws. 2d 621618 N.W2d 881
creditedwith service of his or her 1&tonsin sentence or commit 99-2671

mentunder the terms of 873.155for the duration of custody in = Whenapplicable, sub. (5) dictates giving sentencing credit for the duration-of cus
the other iurisdiction tody in the other jurisdictionHere, the applicability of s. 973.10 (2) (b) or 973.155
J : werenot dispositive. Whether the petitioner enteadtisconsin prison before start
(6) Sections302.11and304.06are applicable to an inmatemg his federfal secr;te??es, a_r v’;/hethter his federal senaences wg[rt%in conn(te?tiotn vTvﬁh
: ; ; : : e course of conduct for which sentence was imposed, was not the correct test. The
sgrvmga sentence to thei¥¢onsin state prlSan f_or acnme C'.quuestionto be answered was whether the petitioner fell within the ambit of sub. (5).
mitted beforeDecember 31, 1999, but confined in a federal-insttatev. Brown, 2006 WI App 41289 Ws. 2d 823711 N.W.2d 708 05-0361

tution or an institution in another state. Sections302.113 (4), 973.01, and 973.15 establish that consecutive periods of
. . . . extendedsupervisiorare to be served consecutivelggregated into one continuous
(7) If a convicted deénder escapes, the time during which hgeriod, so that revocation of extended supervisioarst time allows revocation as

or she is unlawfully at lgje after escape shall not be computed &sall consecutivesentences. State @ollins, 2008 WI App 163314 Ws. 2d 653

; 760N.W.2d 438 07-2580
serviceof the sentence. Overcrowdingdoes not constitute legal cause under sub. (8Y @jtty. Gen.165

(8) (a) The sentencing court may stay execution of a sentence

of imprisonment or to the intensive sanctions program only: 973.155 Sentence credit. (1) (a) A convicted dénder
1. For legal cause; shallbe given credit toward the service of his or her sentence for
2. Under s973.09 (1) (g)or all days spent in custody in connection with the course of conduct

3. For not more than 60 days, except that the court may figk Which sentence waisnposed. As used in this subsection,
stay execution of a persas'sentence of imprisonment or to the@ctual days spent in custody” includes, without limitation by
intensivesanctions program under this subdivision if the sentenggUmeration.confinementrelated to an éénse for which the
is for a 3rd or subsequent violation that is counted as a suspendoignderis ultimately sentenced, or for anther sentence arising
revocation,or conviction undes. 343.307 or a violation of 5. OUtof the same course of conduct, which occurs:

940.09(1) or 940.25in the persors lifetime, or a combination 1. While the diender is awaiting trial;
thereof. 2. While the dender is being tried; and
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3. While the ofender is awaiting imposition of sentence aftegntitledto credit for time as of the date he was to have reported to jail to serve-the sen
trial tence. State vRiske,152 Ws. 2d 260448 N.W2d 260(Ct. App. 1989).
: . . Presentenceredit must be applied to each of the concurrent terms to which the
(b) The categories in pgr) and sub(1m)include custody of defendants sentenced. StateWard,153 Ws. 2d 743452 N.W2d 158(Ct. App.
the convicted ofender which is in wholer in part the result of a 1939{- et . .  while the defendant o
> - ut-of-statepresentence confinement while the defendantawvaparole from
probation,extended supervision or parole hold unde302.113 Wisconsinmay not be credited agairsibsequent reconfinement insabnsin for
(8m), 302.114 (8m) 304.06 (3)0r973.10 (2)placed upon the per  aparoleviolation. State vRohl, 160 Ws. 2d 325466 N.W2d 208(Ct. App. 1991).
son for the same course of conduct as that resulting in the new cowhena waiver of juvenile jurisdiction is granted, secjueenile detention time
viction is eligible for credit consideration under this section as if it were jail time, retroactive
i . . ) to the date of the filing of the juvenile petition. Stat8aker179 Ws. 2d 655508
(Im) A convicted dfender shall be given credit toward then.w.2d40(Ct. App. 1993).
serviceof his or her sentence fail days spent in custody as part The_definittiog Off “custcidy" ins. 3%:6-42 1) @ isstusedl_to Zd(')sievr\lmﬂh;éhfzr 735%?
i SON is in custody for sentence credit purposes. StSevelin s.
of a substance abuse treatmprdgram that meets the require 3\, 54 521(Ct. App. 1996)96-0729
mentsof s.16.964 (12) (c)as determined by thefigle of justice 5 person confined on a probation revocation or change in intensive sanctions due

assistanceinder s16.964 (12) (ior any ofense arising out of the to an arrest for a subsequent crime is not entitled to credit under sub. (1) against the
i sentencdor the subsequent crime although the confinement was triggered by-the sub
courseof conduct that led to the perssrplacement in that pro sequentrime. State.vAbbott,207 Ws. 2d 624558 N.W2d 927(Ct. App.1996),
gram. 96-2051
(2) After the imposition of sentence, the court shall make andsub.(1) (a) provides sentence credit only for custody connected to tigestiar
entera specific finding of the number of days for whigmtence which the custody resulted from.irife served as the result of a bail jumping gkar

L . A ! . "~ Wwasnot credited against a sentence for sexual assault, althouggiltbendition vie
creditis to be granted, which finding shall be included in the-judgied was in the sexual assault case. St&eiersdorf208 Ws. 2d 492561 N.W2d

ment of conviction. In the case akvocation of probation, 749(Ct. App. 1997)95-1234

extendedsupervision or parole, théepartment, if the hearing is Whena defendant is unable to satisfy cash-bail requirements on 2 or more unre
. he divisi f heari ! i in th latedchages, the defendant is entitled to sentence credit on bothesharowever
waived,or the division of hearings and appeals in the departmeithe defendant is committed following a finding of not guilty by reason of mental

of administration, in thease of a hearing, shall make such a-findiefecton onechage, there will be no sentence credit from the commitment against

i i i i i a sentence upon conviction on another of thegdmas the confinement after the

Ing, which Sha”_ be Inc_|Ude_d in the revocation order commitments solely the result of the commitment. Statelarr, 211 Wis. 2d 584
(3) Thecredit provided in sul{l) or (1m) shall be computed 568N.W.2d 307(Ct. App. 1997)96-2815

asif the convicted deénderhad served such time in the institution. An 18-year—old on juvenile aftercare parole who was returned to juvenile deten

hich h he h r‘{ion because the parole was revoked pending sentencing after pleading gaiilty to

to whic e or she has been sentenced. adultcrime was eligible for sentence credit for the time spent in juvenile detention
(4) The credit provided in sulfl) shall include earned good 5’33’95"957‘3'322;'”9- State Thompson225 Wis. 2d 578593 N.W2d 875(Ct. App.

time for those inmates subject td362.43 303.07 (3)or 303.19 Whena sentence has been withheld and probation imposed, sub. (2) gives the court

(3) serving sentences of one year or less and confined in a coustyusiveauthority to determine sentence credit in imposing a postprobatien sen
Y i i tence. A person subject to electronic monitoring, but not locked in the home at night,
Jall‘ house _Of COI’I’?C’[IOI’I or county refore_statlon camp. ) wasnot in custody and not entitled to sentence cr&tite vOlson,226 Ws. 2d 457

(5) If this section has not been applied at sentencing to & 9gN.w.2d 460(Ct. App. 1999)98-1450

isi i ion “Courseof conduct” in sub. (1) (a) means the spedaifit for which the defendant
persorwho is in custody or o any person who is on prObatlog’sentenced. As such, defendant was not entitled to sentence credit on a later

extendedsupervisionor parole, the person may petition they osedsentence for time already served on sentences arisingtecsame criminal
departmento be given credit under this sectiddpon proper ver episodebut difierent criminal acts. State Tuescher226 Ws. 2d 465595 N.W2d

ificati i iti i i 3(Ct. App. 1999)98-2564
ification of the facts a"eged in the petition, this section shall t‘%‘Pretrialconfinement on a dismissed oparthat is read in at sentencing relates to

applied_retroactively to t_he person. |f_ the departmen_t is unable dPoffense for which the énder is ultimately sentenced, entitlitige ofender to
determinewhether credit should be given, or otherwise refusesdentenceredit. State vFloyd, 2000 WI 14232 Ws. 2d 767 606 N.Ww2d 155

i i iti iB372062
awardretroactive credit, the person may petition the SFmterml?&orsentence credit purposes, afenflers status constitutes custody whenever the

courtfor relief. This subsection applies to any person, regardl@gsnderis subject to an escape ofparfor leaving that status. StateMagnuson,
of the date he or she was sentenced. 2000WI 19,233 Wis. 2d 40606 N.W2d 536 98-1105

. . . Boettcherbars a claim for dual credit when the defendant has already received the
(6) A defendant aggrieved by a determination by a court Undghecreditagainst a prior sentence that the defendant has already served.. State v

this section may appeal in accordance witBG9.30 Jackson2000 WI App 41233 Wis. 2d 231607 N.W2d 338 99-1161
History: 1977 c. 3531979 c. 1541983 a. 377528 1987 a403s.256, 1989 a. In a multiple count conviction, whesne sentence is imposed and another stayed,
31, 107: 1997 a. 2832001 a. 1092005 a. 25 applicablesentence credit must be applied to the first imposed sentence. .State v
Cross-reference: See also DOC 302.28Wis. adm. code. Wolfe, 2001 Wi App 66242 Ws. 2d 426625 N.W2d 655 00-1466

. : S - " : ) Sentenceredit is not to be granted for time spent on electronic monitoring. State

Thetrial court did not abuse its discretion duriegentencing when it refused to !

give the defendant credit for time served on an unrelated conviction that was Voi(%_(gloc%mpson vSchwarz, 2002 WI App 250 Ws. 2d 214640 N.W2d 527

Statey. Alllspn, 99 Wis. Zd. 391298 N‘qu 286(Ct. App. 1980). . A person who was unable to seassentence upon being informed by the jailer that

_ This sectiorgrants credit for each day in custody regardless of the basis for cfe jail was overcrowded and that he shoutlirn at a later date was absent from the

finementas long as it is connected to thizoge for which sentence is imposed. Stat?a“ through no fault of his own and entitled to senterreslit for the period between

v. Gilbert, 115 Ws. 2d 371340 N.W2d 511 (1983). whenhe first reportedo the jail and when he later was admitted. StaRewtici,
Whenthe intended sentence was valid, but the judge did not follow the procedure92WI App 77,251 Ws. 2d 436643 N.w2d 180 01-1703

underthis section, the appropriate remedy was to modify the sentence to conform ibetentionat the Visconsin Resource Center while awaiting evaluadiahtrial on

to the requirements of this section. Statélker 117 Wis. 2d 579345 N.W2d 413 3 petition for commitment as a sexually violent person under Chapter 980 satisfies

(1984). neitherthe “in custody” nor “in connection with” requirements of this section. The
“Custody” must result from the occurrence of a legal evertcess, or authority detentiondoes not qualify for sentence credit under this section. ThorSuhwarz,

thatoccasions, ois related to, confinement on a ayafor which the accused is ulti  2004WI 96,274 Ws. 2d 1 681 N.W2d 914 02-3380

matelysentenced. State®@emars119Wis. 2d 19349 N.W2d 708(Ct. App. 1984). An offender who has had extended supervision revoked is entitisentence
Whenan ofendercommitted robbery and 24 hours later fled from diverf the crediton any new chges until therial court resentences him or her for the available

offenderwas not entitled to credit toward the robbery sentence for time served uné&hainingterm of extended supervision. A reconfinement heasimgsentencing,

the sentence for fleeing anfifer. State vGavigan 122 Ws. 2d 389362 N.w2d andthe revocation is not. The defendant was entitled to sentence credit on the new

162 (Ct. App. 1984). chz_irgﬁf_rom %hega&e of his arrest until the ﬂa%/j orf1 _sentenc;ng on bgtrgebat:ec?use g
Whena probationer is arrested for a 2nd crime and consequently begins serifi{t€ NiS exiended supervision was revoked, his resentencing had not yet occurred.

time for thepfirst crimeno credit toward the 2nd sentence is rec?uired ¥or ti?ne serveatev. Presley2006 WI App 82292 Ws. 2d 734715 N.W2d 713 05-0359

underthe first sentence. StateBeets124 Ws. 2d 372369 N.W2d 382(1985). Whena defendanhas served jail time as a condition of probation and his or her

No credit was due for time spent in a drug treatment facility as a condition of progégbatlonls later revoked and the defendant commences serving an imposed and

tion when the defendant was not in actual “custadfie facility within the meaning Whyecbentence, thdefendant is entitled to sentence credit for days spent in custody

- - ile in conditional jail time status, even if thaistody is concurrent with service
%g‘g section and s. 946.42. Stat€ebb,135 Ws. 2d 181400 N.W2d 9(Ct. App. of an unrelated prison sentence. Statéamick, 2007 WI App 30299 Ws. 2d 456

. . L . L 728N.W.2d 36506-0849

_ Creditunder this section is given on a day-to—day basis, which is not to be duplicagentencecredit must be awarded under sub. (1) (b) for time in custodynon
tively credited to more than one consecutive sentence. Steticherl44 Ws.  gytendedsupervision hold if the hold was at lesspart due to the conduct resulting
2d 86 423 N-W?d 533(;'-988)- . . . in the new conviction. State Mintz, 2007 WI App 13,300 Wis. 2d 583731 N.w2d

A defendant is natntitled to credit against a sentence for time spent under horpgs, 06—-0217
detention. State vPettis,149 Ws. 2d 207441 N.W2d 247(Ct. App. 1989). See also  Theunderlying purpose of the sentence credit statute i§caldirness by ensur
Statev. Swadley190 Ws. 2d 139526 N.W2d 778(Ct. App. 1994). ing that a person not serve more time than that for which he or she is sentenced. A

A defendant is entitleth credit against a sentence for the period during which h&arrowinterpretation of the phrase “in connectigith” furthers this purpose. If the
wasdenied admission to a counayl due to overcrowding, but the defendant is notdefendant would have been in custody even if agelthofense had never occurred,
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the defendant was not treated unfairly by not receiving sentence credit for that time.(3) Before adjourning the sentencing proceeding, the judge
Statev. Johnson, 2007 WI 10304 Wis. 2d 318735 N.W2d 505 05-1492

Sub.(1) (a) requires an award of credit against each sentence imposed for all d%@/@'” direct the defendant and QEandam[ial counseto sign a
spentin custody in connection with the course of conduct underlying the sentent@rm to be entered in the recoriddicating that the lawyer has
The“in connection with the course of conduct” requirement applies individually teoynseledhe defendant regarding the decision to seek postcon
eachconcurrent sentence imposed at the same time. Credit due against any individu:—,llf. lief d th he defend d ds th rafti
sentencés notawarded against a concurrent sentence that was not imposed in coION r€li€t, an that t € aeren .ant un erSt.an S that a rauce
nectionwith the course of conduct giving rise to that individual sentence. Stateintentto pursue postconviction relief must be filed in the trial court

Johnson2009 WI 57318 Ws. 2d 21767 N.W2d 207 07-1114 See also State v thi H H
Carter2010 W1 77, V. 2d . N\Ved . 06-1811 within 20 days after sentencing for that right to be preserved.

~To eml(ajrace(}ja claim that, when a perso(r; ishser\_/ir|1g two or rlnore setr;lt_ence; and ongd) The judge shall direct the defendantounsel to confer

is vacated and a new sentence is imposed, the trial court is always obligated to i i i

the sentence fotime spent serving the original sentence wouleogifzely prohibit it the defendant before S'gn'f‘g the form, during the proceedl_ng

the later sentencing court from imposing a consecutive sentence. Stamay O aS SO0N thereafter as practicable, and may make appropriate

20\(/)\/9th Appf13g,32_l Ws. 2d 33|»4Z]7|3dN.Wf2§l if:4t6 08—22_06t thath © act dordersto allow the defendant to confer with counsel before being
enan ofender is on a parole hold in afdifent sovereignty that has not acte : :

to revoke parole, the circuit court should grant sentence creditsicovsin for the transferredo the state prison. The defendant shall be given a copy

time the ofender spent in presentence confinementisc@hsin. Until the other sev of the form.

ereigntyhas acted on whether to grant credit, thecdhsin sentence is the only out ; o .
standingsentence against which the court can grant credit. Therefogékgon (5) If the defendant desires to pursue postconviction réiief,

of “double credit” is not ripe. The Mtonsin court, athe only court the issue of credit defendant’srial counsel shall file theotice required by €09.30
is before, shouldrant credit. State Brown, 2010 WI App 43324 Wis. 2d 236781 (2) (b).

N.W.2d 244, 09-0896 . .
! . I . History: Sup. Ct. Orderl23 Wss. 2d xi (1985).
Jail credit may not be granted if it is not provided for by stafiiieAtty. Gen. 102 Judicial Council Note, 1984:Sub. (2) is similar to prior s. 809.30 (1) (b). Subs.

SentenceCredit: More Than Just Math. White. i8VLaw Oct. 1991. (3) and (4) COdlfy State. \ArgIZ, 101 Wis. 2d 546305 N.w2d 124(1981) Sub. (5)
codifies trial counseb continuing duty to provide representation until appellate
973.16 Time out. If an order or judgment releasing a prisonejounseis retained or appointed. WhitmoreState56 Ws. 2d706 203 NW 2d 56

on habeas corpus is reversed, the time dusihigh the prisoner (1973)-.[Re order dective July 1, 1985]

wasat liberty thereunder shall not be counted as part of the pris . .
er's term. y P P 893.19 Motion to modify sentence. (1) (a) A persorsen

History: 1993 a. 486 tencedto impriso_nment or the intensive sanctions program or
orderedto pay a fine who has not requested the preparation ef tran

973.17 Judgment against a corporation or limited ~ Scriptsunder s809.30 (2)may within 90 days after the sentence
liability company . (1) If a corporation or limited liability com ©r order is entered, move the courntodify the sentence or the
panyfails to appear within the time required by the summons, tagount of the fine.
defaultof such corporation or limited liabilitgompany may be  (b) A person who has requested transcripts und@&9%30 (2)
recordedand the chae against it taken as true, and judgmemhay move for modification of a sentence or fimeder s809.30
shallbe rendered accordingly (2) (h).

(2) Upon default of the defendantorporation or limited (2) Within 90 days after a motiaomder sub(1) (a)is filed, the
liability company or upon conviction, judgment for the amount @burtshall enter an order either determining the motion or extend
thefine shall be entered. ing the time for doing so by not more than 90 days for cause.

(3) A judgment against a corporation or limited liability com  (3) If an order determining a motion under s(i. (a)is not
panyshall be collected in the same manner as in civil actions.enteredtimely under sub(2), the motion shall be considered

History: 1993 a. 12 deniedand the clerk of the court shall immediately enter an order
denyingthe motion.

(4) An appeal from an order determiningration under sub.
gl) (a) is governed by the procedure for civil appeals.

973.176 Notice of restrictions. (1) FIREARM POSSESSION.
Whenevera court imposes a sentermeplaces a defendant on
probationregarding a felony conviction, the court shall inform th

defendandf the requirements and penalties und@44.29 ~(5) By filing a motion under sulfl) (a)the defendant waives
(2) VoTinG. Whenever a couitnposes a sentence or place$§' or her right to filean appeal or postconviction motion under s.
a defendant on probation for a conviction that disqualifies t 9.30(2).

. . History: Sup. Ct. Orderl23 Wss. 2d xiv (1985):1991 a. 39
defendanfrom voting under £5.03 (1) (b) the court shall inform Judicial Council Note, 1984:This section is intended as an expeditious alterna

the defendant in writing that he or she may not vote in any electigf to the procedure prescribed in s. 809.30 (2) when the only clajpostronvie
until his or her civil rights are restored. The court shall use thien relief relates to the severity of the sentence. Itis not intended to alter the-substan
form designed by the department of corrections und@®%.03 tive grounds for such reliednd it restores the time limits governing such motions

- ) ior to the 1978 revision of the appellate rules.
(Sa) to inform the defendanand the defendant and a witness ShemThis section will probably be most frequently useduilty plea cases, although

signthe form. it is not limited to such cases. Howevethe defendant intends to withdraw a guilty

plea or file other postconviction motions, s. 809.30 (2) or 974.06 provides the appro
(3) CHILD SEX OFFENDERWORKING WITH CHILDREN. Whenever priateprocedure. Motions under this section should usually be filed by trial counsel

a court imposes a sentence or places a defendant on probatiut the need for transcripts or for appointment ogpellate public defender
regardinga convictionunder s940.22 (2)or 940.225 (2) (cpr A defendant must elect between the remedies provided by this s#utien809.30

; i i . Filing a motion under this section waives relief under s. 809.30 (2). Hawever
(Cm)' if the victim is under 18 years of age at the time of tHzéZiefendam who has filed a notice of intent to pupmsgconvictiorrelief under s.

offense,a conviction under £40.302 (2)f s.940.302 (2) (a) 1. 809.30(2) (b) may invoke this remedy at any time before transcripts are ordered
b. applies, or a conviction under®18.02 (1)or (2), 948.025 (1) unders. 809.30 (2). If transcripts are required for prosecution of a motion under sub.

948.05(1) or (1m), 948.051 948.06 948.07 (1) (2), (3), or(4), (1) (a). they should be sought un&ER 71.032). ‘
948.075 or 948.085 the court shall inform the defendant of thel Sub.(4) doesnot expand the scope of appellate revige Order dkctive July

h . 1985.]

reqU|rement9nd penaltles under $48.13 Thetrial courts increase of the defendansentence based solely on “reflection”

History: 2003 a. 12ks.2, 3, 5; 2005 a. 277451, 2007 a. 16. did not constitute a valid basis for modification of a sentence. There was no “new

Failureto give the warning under this section does not prevent a convictisr  factor” justifying a more severe sentence, a prerequisite for sentence reevaluation.
S.941.29. State.\Phillips,172 Ws. 2d 391493 N.W2d 270(Ct. App. 1992). Scottv. State 64 Ws. 2d 54218 N.W2d 350(1974).

A reduction in the maximum statutory penalty for dierade is not a “new factor”
i i ; justifying a postconviction motion to modify the sentence. Staktegwood, 113

973.18 Notice of“rlghts to appeal a_nd‘ rep‘)‘resentat_lorl’. JVViS.f}éng44p335 NW2d 399(1983). fy gwood.1
(1) In thl$ SeCtlon’_ pos_tconwctlon relietind “sentencing” have Thereare two alternative means to seek modification of a sentence; proceeding
the meanings ascribed in809.30 (1) undersub. (1) (a) or (b). Under eith@motion must be first made in the trial court.

(2) Thetrial judge shall personalimform the defendant at the Stﬁ:x.aﬁig?gr?ﬁlai/ln\gtsﬁj ?:oenl?;fri(;\l ;a\slezlq‘n7:v$(f§2t28?6rl§3rt)éses of modifying
time of sentencing ofhe right to seek postconviction relief andanalready imposedentence. State Kluck, 210 Ws. 2d 1563 N.W2d 468(1997),

if indigent, the right to the assistance of the state public defender223s
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A “new factor” justifying sentence maodification is a fact that is highly relevant bub the outcome. State Rayette, 2008 WI App 10813 Ws. 2d 39756 N.W2d 423
not known by the judge at the time of sentencing because it did not exist or V0&@s-1192
unknowingly overlooked. The nefiactor must operate to frustrate the sentencing The Department of Correctios’determination that an inmate does not meet the
court'soriginal intent. State.\Johnson210 Ws. 2d 196565 N.w2d 191(Ct. App.  placementriteria for the Challenge Incarceration Program under s. 302.045 does not
1997),96-1532 o . constitutea new factor for purposes séntence modification when a trial court has

A defendant sentence may be modified if there is some “new facRost-sen  determinedht sentencing that the defendant is eligible to participate jprtigzam.
tencingconduct does not constitudenew factor State vScaccio, 2000 WI App 265, Oncethe trial court has made an eligibility determination, the final placement deter
240Wis. 2d 95622 N.W2d 449 99-3101 ] minationis made by the department. Section 302.045 providesiftiaat,inmate

A defendant subject to a post-probation revocation sentence cannot use s. 80%e¥sall of the program eligibilitycriteria, the department “may” place that inmate
andsub. (1) (b) to raise issues that go the original judgment, but the defendant maye program.lt is not the sentencing cowsrfunction to classify an inmate to a-par
take a direct appeal from a subsequent judgment in order to fully litigate issues figular institution or program. State Schladweiler2009 WIApp 177,322 Ws. 2d
tially raised by the resentencing. Stat8eaccio, 2000 W1 App 26240Wis. 2d 95 642 777 N.w2d 114, 08-3119
622N.W.2d 449 99-3101

Underthe facts of the case, information presented to the court that had a direct bear . .
ing on the length of the sentence that proved to be incorrect was a “new factor’ véf3.195  Sentence adjustment. (1g) DeriniTION. In this
ranting sentence modification. StatdNerton, 2001 WI App 24248 Ws. 2d162 Section"‘app|icab|e percentage” means 85% for a Class C tc E fel

?gggggi‘dﬁgg%ﬁ—ggﬁgge also State Wood, 2007 WI App 190305 Wis. 2d ony and 75% for a Class F to | felany

i o SEreBnce hes ComMEnEad, beAd) ot fodute & samtance merely upon. (L) CONFINEVENT IN PRISON. (8) An inmate whis serving a
reflectionor second thoughts. A court may do so on the basis of new factors or w'#@gﬂtencemposed under €73.01before OCtOb?r 1, 2009, for a
it concludes its original sentence was unduly harsiinconscionable. A cowst crime other than a Class B felony may petition the sentencing

alteredview of facts known to the court at sentencing, or a reweighing of theirsigni{gourt to adjust the sentence if the inmate has served attfeast
cancedoes not constitute a new factor for sentencing purposes but is mere reflection

or second thoughtsState vGrindemann, 2002 W1 App 10855 Ws. 2d 632648  applicablepercentage of the term of confinement in prison portion

N.X/.Z_dS(_)tZ Ol—tO5h42 " i & fashion similar to that outined in <. 974.06 of the sentence. Hn inmate is subject to more than one sentence
Circuit court snould proceed In a tashion similar to that outlined in s. . H H H .
whenit receives a motiorequesting sentence modification. Stat&xndemann, f??lposedunder this section, the ser)tences shall be tr,eated 'nd“,"d
2002WI App 106,255 Wis. 2d 632648 N.W2d 507 01-0542 ually for purposes of sentence adjustment under this subsection.

A defendant can seek sentence modification in two ways: 1) moving for medifica ; ; i
tion as a matter of right undthis section, to assert an erroneous exercise of discretizgs)(b) Any of the foIIowmg Isa ground fora petltlon under. par

basedon excessiveness, undue harshness, or unconscionability; or 2) moving for
cretionaryreview invoking the inherent power of the circuit court, whigbplies ; : g
only if a new factor justifying sentence modification exists, in which case, the-timeli 1. The inmates conduct, dbrts at and progress in rehabiita

nessrequirements of this section are inapplicable. Staltel, 2002 W1 App 273, tion, or participatiorand progress in education, treatment, or other

258Wis. 2d 573653 N.W2d 895 01-3341 . correctionalprograms since he or she was sentenced.
A mental health professional who conducted a psychological assessment of a . .
defendantonvicted of sexual assault, which was incorporateithe presentence 3. Achange in laver procedure related to sentencing or ¥evo

investigationreport and admitted into evidence at the sentencing hehad@ con r{ﬁé%ﬁion of extended supervisionfe{:tive after the inmate was sen

flict of interest due to the fact that she had treated the victim in the case. The col . -
of interest is a new factor justifying the modification of the sentence. Stfard, cedthat would haveesulted in a shorter term of confinement

2003WI App 138,265 Ws. 2d 886667 N.W2d 370 02-0544 in prison or if the inmate was returned to prison upon revocation

Theadoption of Tuth-in-Sentencing, s. 973.01, did ndeaf existing “new fac i H 1 P :
tor" jurisprudence. State Grochiere. 2004 W1 7873 Ws. 2d 57681 N-W2d 524 of extended supervision, a shorter period of confinement in prison

02-1809 upon revocation, ifthe change had been applicable when the
A change in the classification of a crime unther2001 Act 109evisions to the jnmatewas sentenced.
sentencindaws was not a new factor for sentence maodification purposes. State v . . . . .
Longmire,2004 WI App 90272 Ws. 2d 759681 N.W2d 35403-0300 Affirmed, 4. The inmate is subject to a sentence of confinement in
Statev. Trujillo, 2005 W1 45,279 Ws. 2d 712694 N.W2d 933 03-1463 anotherstate or the inmate is in the United States illegallyraag
Theexistence of a nefactor does not automatically entitle the defendant to reliepya deported
The question of whether the sentence warrants modification is left to the discretion : . . L. i o
of the circuitcourt. State.vTrujillo, 2005 WI 45,279 Ws. 2d 712694 N.W2d 933 5. Sentence adjustment is otherwise in the interests of justice.
03-1463 . . .
A new factor refers to a faot set of facts highly relevant to the imposition of-sen. (c) Upon receipt of @etl.tl.on filed under pa(a), the sentenc
tence, but not known to the trial judge at the time of original sentencing. A reductiflg) court may deny the petitiasr hold the petition for further cen

in ﬂ;e maxiaﬂgm pen?lty af:_?rtsenteﬂci?g 1i§ tgtOt hTng!ﬁvags 5% t\f;vfi‘ Eggséit\i/%n of sideration. If the couftoldsthe petition for further consideration,
sentencan 0€es Nnot constitute a new fac e virujllo, y S. - - . . oy
2d 712 694 N.W2d 933 03-1463 _ the court shall notify the cﬁstnct attorney of the inmateetition.

A defendang substantial and important assistance to law enforcement after shthe district attorney objects to adjustment of the inraateh

tencingmay constitute a new factor that the trial court can take into consideratj ithi ivi ifi i i
whendeciding whether modification of a sentence is warranted. Staoéw Doe, ®ncewithin 45 days of receiving notification under this para

2005WI App 68,280 Ws. 2d 731697 N.W2d 101 04-0773 graph,the court shall deny the inmatepetition.

Whenresentencing based upon a new fadtue courts rationale must clearly — (d) If the sentence for which the inmate seeks adjustment is for
reflectthe high relevance of the new factdhere must bsome connection between

thefactor and the sentencing; something that strikes at the very purpose for the 86h0ffense under .940-225 (2)or (3), 948.02 ) (2) 948.08 or
tenceseletleted_by tRe tr;]al court. The trial cgurt car?noth red_uced or incramtemg'ra ce 948.085 andthe district attorney does not object to the petition
uponits reflection that the sentence imposed was harsh or inadequate.. Btatew it i ; fatp
2005WI App 95,281 Ws. 2d 81, 698 N.W2d 837 04-0843 within 10 da)_/s of receiving notice under .({aj, the district attor
The circuit court authority to review its decision to determine whether the sef€Y shall notify the victim, as defined undei980.02 (4) of the
{)ence(ijgimposetd itshuPduly hargh goes nott include }hedautgpfi'&dﬁc?ha sententce inmate’spetition. The notice to the victim shall incluisorma
asedon events that occurred after sentencing. In deciding whether a senten ; " ;
unduly harsh, the circuit coug’inquiry is confined to whethérerroneously exer Ct?dﬁ 9” the _Semence a(_jJUStment petltlon_ process u_nder this '_SUbseC
cisedits sentencing discretion based on the information it had at the time of sentdf@n, includinginformation on how to object to the inmatg@eti
ing. A circuit courts authority to modify a sentence based on events that occurrﬁén If the victim objects to adjustment of the inmatséntence
after sentencing is defined by new factor jurisprudence. Because sexual assau u{h'. fth hich thistri .
prisonis not a new factor under the case, lthe circuit court in this case correctly WItNIN 45 days of the date on which thistrict attorney rgpelved
decidedthat it did not have the authority to modify the sentence based on the assaditice under par(c), the court shall deny the inmategetition.
Statev. Klubertanz, 2006 WI App 7291 Ws. 2d 751713 N.W2d 116, 05-1256 ith di h fid iali f victimdd
Whena defendant seeks modification of fmtence imposed at resentencing, this _(€)  Notwithstanding the confidentiality of victiraddress
sectionand 809.30 (2) requitike defendant to file a postconviction motion with theinformationobtained under s. 302.3 (9g) (g) 3. [s302.1135(7)
circuit court before taking an appeal. These rules on sentence modifiappin itr ; i i i~
eventhoughthe sentence imposed at resentencing is identical to a previous sente(%)a].’ a district attorney.who is required to Se.nd .notlce to. a. victim
Therules apply regardless of whether a defendant challenges the original senteédgélerpar (d) may obtain from the clerk of theércuit court victim

asentence after revocation, or the sentence imposed at resentencing. Viétikery  addressnformation that the victim provided to the clerk under s.
2006W!1 82,292 Wis. 2d 326716 N.W2d 498 04-2820 302.113(9g) (g) 3. [s302.1.35 (7) (c}

Oncethe trial court found that grounds for sentence modification did not paist, . ) . .
ticularly with an unrepresented defendah trial court should not have converted = NOTE: The correct cross—refeence is showrin brackets. Corrective legisla
a motion forsentencenodification to a motion for resentencing in the absence oftéon is pending.
clear unequivocal, and knowing stipulation by the defendant. Statead, 2007 (f) If the sentencing court receives no obJectlon to sentence
WI App 190,305 Wis. 2d 133738 N.W2d 81, 06-1338 . L9 S
A defendant has a due process right to be sentenced based on accurate inform@iHstmentrom the district attorney under pée) or the victim

The defendant requesting resentencing must prove, by clear and convineing emider par(d) and the court determines that sentence adjustment

dence boththat the information is inaccurate and that the trial court relied upon it [ ; :
Oncea defendant does so, the burden shifts to the state to show that the error%lé@ the pUbIIC interest, the court may adJUSt the inraatehtence

harmless.An erroris harmless if there is no reasonable probability that it contributés provided under pafg). The court shall include in the record
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written reasons for angentence adjustment granted under thistherpenalty authorized by lawhall order the defendant to make
subsection. full or partial restitution under this section to any victim of a crime
(g) Except as provided under p@m), the only sentence adjust consideredat sentencing oif the victim is deceased, to his or her
mentsthat a court may make under this subsection are as follo@stateunless the court finds substantial reason not to do so and
1. If the inmate is serving the term of confinement in prisaﬂateghg f?‘asop on threcord. Whle_n |mp05|3g ser;]tence or order
portion of thesentence, a reduction in the term of confinement i(ﬁg prot attl)on or g Crgig igvol‘””g congéjé:to;satlconstltutes
prisonby the amount of ime remainifig the term of confinement domesticabuse under $13.12 (1) (ampr 968.075 (1) (afor
in prison portion of the sentence, less up to 30 days, and a coffich the defendant was convicted or that was considered-at sen
spondingincrease in the term of extended supervision. encing,the court, in addition to any other penalty authorized by
5 I the i te i fined i - " law, shall order the defendant to make full or pantestitution
: € Inmate IS confinéd In prison upon revocalion Qigerthis section to any victim of a crime, of the victim is

extendedsupervision, a reduction in the amount of time remaining. .o asedp hisor her estate, unless the court finds that imposing
in the period of confinement in prison imposed upon revocatighly o partial restitution will creatan undue hardship on the
lessup to 30 days, and a corresponding increase in the termblg%endantor victim and describes the undue hardship on the
extendedsupervision. ~ record. Restitution ordered under this section is a condition of
(h) 1. If the court adjusts a sentence under(gpon the basis probation,extended supervision, or parole serbgche defend
of a change in law or procedure as provided unde(fgaB.and  ant for a crime for which the defendant was convicted. Alfer
the total sentence length of the adjusted sentengeeater than terminationof probation, extended supervision, or parole, or if the
the maximum sentence length that thefeatler couldhave gefendantis not placed on probation, extended supervision, or
receivedif the change in law or proceduhad been applicable parole restitution ordered under this section is enforceable in the
whenthe inmate was originally sentenced, the court may redusgmemanner as a judgment in a cigittion by the victim named
thelength of the term of extended supervision so that the total Spthe order to receive restitution or enforced unde8h.
tencelength doesiot exceed the maximum sentence length that (2) If a crime considered at sentencing resulted in damage to

the offender could have received if the change in law or procedyigjngs or destruction of propertiie restitution order may require
hadbeen applicable when the inmate was originally sentence atthe defendant:

2. If the court adjusts a sentence under(gawon the basis of a) Return the pbroperty to the owner or owaetesignee: or
a change in law or procedure as provided unde(lpa8. andthe gbg If return o? th?a p?/operty under pdg) is imp?)ssik;le

adjustedterm of extended supervisias greater than the maxi . k . X
mum term of extended supervision that théentler coulchave Mmpracticalor inadequate, pay tfwvner or ownes designee the
reasonabl@epair or replacement cost or the greater of:

receivedif the change in law or proceduhad been applicable )
whenthe inmate was originally sentenced, the court may reduce 1. The value of the property on the date of its damage, loss or
thelengthof the term of extended supervision so that the term @@structionor

extendedsupervision does not exceed the maximum term of 2. The value of the property on the date of sentencing, less the
extendedsupervision that the fender could have received if thevalue of any part of the property returned, as of the date of its
change in law oprocedure had been applicable when the inmateturn. The value of retail merchandise shall be its retail value.

wasoriginally sentenced. (3) If a crime considered at sentencing resultedddily
(i) Aninmate may submit only one petition under this subsedojury, the restitution order may require that thefendant do one
tion for each sentence imposed unde97%3.01 or more of the following:

() Aninmate who submits a petition under this subsection may(a) Pay an amount equal to the cost of necessary medical and
not apply under s304.06 (1) (bg) 3or 4. for release to extended relatedprofessional services and devices relating to physical, psy
supervisionfor any crime committed prior to October 1, 2009. chiatricand psychological care and treatment.

History: 2001 a. 1092005 a. 253277, 2007 a. 972009 a. 28 i
This section is aemedy that provides the procedure for judicial review of a sen (b) Pay an amount equal to the cost of necessary phySICal and

tencewhen the law relating to sentencinganges and is an adequate remedy t9CCUpationatherapy and rehabilitation.

addresghe circumstances resulting from the reductiopenalties under tH2001 i ini i
Act 109revisions to the sentencing laws. Staférwjillo, 2005 WI 45,279 Ws. 2d (C) Relmb%rse ;[jhe Injured person for income lost as a result of
712,694 N.W2d 933 03-1463 acrime considered at sentencing.

Sub-(lg)segs forth tt,h? “apﬁll_cabltﬁ pglrc?ntage’t’ of the (tjergwl tg_f ;ﬂmu?gmtferpent (d) If the injured persos’sole employment at the time of the
aperson must serve before being eligible for sentence adjusititieitg the felony ;. ; ;

classification scheme adopted2@01 Act 109nd does not indicate how to calculatemjury. was performlng the dUtI.es ofa hom.emabary a.m amount
the “applicablepercentage” for a sentence under the scheme adop@ayiact 283  sufficientto ensure thahe duties are continued until the person
This problem Is remedied by applying the Act 109 felafgssification under s. is able to resume performance of the duties.

939.50to persons sentenced under Act 283 for the limited purpose of determining the . . . .
applicablepercentage of a terof initial confinement in a petition for sentence adjust ~ (4) If @ crime considered at sentencing resuitedeath, the

ment. State vTucker 2005 WI 46279 Ws. 2d 697694 N.w2d 926 03-1276 restitution order may also require that the defendant pay an

Two concurring/dissenting opinions joined in by the same 4 justices, read tpget ;
hold that, “shall” in the last sentence of sub. (1r) (c) is directbereby giving a cir Ountequal to the cost of necessary funeral and related services
cuit court discretion to accept or reject an objection from a district attorney on a pnders.895.04 (5)

tion for sentence adjustment under s. 973.195. The circuit court must exeudise its ;

cretion by weighing the appropriate factors undeb. (1r) (b) 1. when the court (4m) If the defendant violated 840.225 948.02 948.025
reachests decision on sentence adjustment. StaBgenklyft, 2005 Wi 71281Wis.  948.05 948.051 948.06 948.07 948.08§ or 948.085 or s.

2d 484, 697 N.W2d 452 03-1959 940.302(2), if the court finds thathe crime was sexually meti
o ] ) vated,as defined in ©£80.01 (5) and sub(3) (a)does not apply
973.20 Restitution. (1g) In this section: therestitution order may require that the defendant panaount,

(a) “Crime considered at sentencing” means any crime footto exceed $10,000, equal to the cost of necessary professional
which the defendant was convicted and any read-in crime.  servicesrelating to psychiatric and psychological care and-treat
(b) “Read—-incrime” means any crime that is un@m or that ment. The $10,000 Ilmlt under this subsection does not apply
is dismissed apart of a plea agreement, that the defendant agré@gamount of anyestitution ordered under suB) or (5) for the
to be considered by the court at the time of senteraidghat the COstof necessary professional services relating to psychiatric and
court considers at the time of sentencing the defendant for h@ychologicakare and treatment.
crime for which the defendant was convicted. (40) If the defendant violated 940.302 (2)or 948.051 and
(1r) Whenimposing sentence or ordering probation for anz?b-(z) or(3) does not applthe restitution order may require that
crime, other than a crime involving conduct that constitute§he defendant pay an amount equal to any of the following:
domesticabuse under 8€13.12(1) (am)or 968.075 (1) (a)for (a) The costs of necessary transportation, housing, and child
which the defendant was convicted, the court, in addition to angrefor the victim.
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(b) The greater of the following: (9m) Whenrestitution is ordered, the court shall inquire to see
1. The gross income gained by the defendant due to the defecompense has bearade under £69.13 (5) (a) If recom
vices of the victim. pensehas been made and the restitution ordered is less than or
2. The value of the victins’ services as provided undbe equalto the recompense, the restitution shall be applied to the pay
stateminimum wage. mentof costs and, if any restitution remains after the payment of

(c) Any expenses incurred by the victim if relocation for pelcosts,to the payment of the judgment. If recompensetiess)

sonalsafety is determined to be necessary by the district attorn dgapd the restitution ordered is greater than the recompense,
4 Th ts of relocating the victim to hi her citat the victim shall receive an amount equal to the amount of restitu
(d) The costs of relocating the victim to his or her,&tgte, o ess the amounof recompense and the balance shall be
or country of origin.

o ) appliedto the payment of costs and, if any restitution remains after
(5) In any case, the restitution order may require that thge payment of costs, to tiEayment of the judgment. This sub
defendantlo one or more of the following: sectionapplies without regarth whether the person who paid the
(a) Pay all special damages, but not general damages, subsi@ompensés the person who is convicted of the crime.
tiated by evidence in the record, which could be recovered in a 10y The court may require that restitution be paid immedi
civil action against the defendant for his or her conductiedite 4|y within a specified period or in specified installments. If the
missionof a crime considered at sentencing. defendaniis placed on probation or sentenced to imprisonment,
(b) Payan amount equal to the income lost, and reasonak@ end of a specified period shall not be later than the end of any
out-of-pockeexpensesncurred, by the person against whom @eriodof probation, extended supervision or parole. If the defend
crime considered at sentencimgs committed resulting from the antis sentencetb the intensive sanctions program, the end of a
filing of chages or cooperating in the investigation and prosecgpecifiedperiod shall not be later than the end of the sentence
tion of the crime. unders.973.032 (3) (a)

(c) Reimburse any person or agency for amounts paid as(11) (a) Except as otherwise provided in this paragraipé,
rewardsfor information leading to the apprehension or successfistitutionorder shall require the defendant to deliver the amount
prosecutl_omf the defendant for a crime for Whlch the defendar money or property due as restitutiorthe department for trans
wasconvicted or to the apprehension or prosecution of the defeRg 15 the victim or other person to be compensatedregtitution
antfor a read-in crime. _ _ orderunder this section. If the defendasnot placed on proba

(d) If justice so requires, reimburse any insuserety oother  tion or sentenced to prison, the court may order that restitution be
personwho has compensated a victim for a loss otherwise Cohidto the clerk of court for transfer to the appropriate person. The
pensablainder this section. courtshall impose on the defendant a restitution sugehander

(6) Any order under sul§5) (c)or(d) shall require that all res ch. 814 equal t65% of the total amount of any restitution, costs,
titution to victims underthe order be paid before restitution taattorneyfees, court fees, fines, and surgemordered under s.
otherpersons. 973.05(1) and imposed under c814, which shall beaid to the

(7) If the court orders thagstitution be paid to more than onedepartmentr the clerk of court for administrative expenses under
personthe court may direct the sequence in which payments &inés section.
to be transferred under suft1) (a). If more than one defendant (b) The department shall establislseparate account for each
is ordered tomake payments to the same person, the court m@tsonin its custody or under its supervision ordered to make res
apportion liability between the defendants or specify joint anfltution for the collection and disbursement of funds. A portion of
severaliability. If the court specifies that 2 or more defendantsachpayment constitutethe surchage for administrative expen
arhejointly and severallydliablz, ths(zjg)e?a;rtrﬁe”né_or _Lhe clerk ssunder par(a).
whom payments are made under a)shall distribute any Lo L
overpaymentso that each defendaas closely as possible, pays,, e(r%tzczf (f?r? eg, t?gsfgu{égsrfjiﬁdriﬁtﬁgnuw dae(g(g;o?n:gtgstgﬁapay

the same pr.op(.)rtlon of the ordered.restltuyon. .. 973.06and ch814, it shall sethe amount of fines, costs, fees, and
_(8) Restitutionordered under this section does not liomt ¢, rchargein conjunction with the amount of restitution and issue
impair the right of a victim to suand recover damages from .th?single ordersigned by the judge, covering all of the payments.
defendantn acivil action. The facts that restitution was requiregk \e'costs for legal representation by a private attorney appointed
or paid are not admissible as evidence in a civil action and h ers.977.08are not established at the timeisguance of the

no legal efect on the merits of a civil action. Any restitution mad%rder the court may revise the order to include those costatera
by payment or community service shall be sdtaafainst any '

; X AT > ) S5 time.

judgmentin favor of the victim in a civil action arisingut of the . . .

factsor events which were the basis for the restitution. The coyrt(P) Exceptas provided in pafc), payments shall be applied

trying the civil action shall hold a separate hearing to determiHESt to satisfy the ordered restitution in full, therpey any fines

the validity and amount of any setafsserted by the defendant. O Surchages under s973.05 then to pay costs, fees, and-sur
(9) (a) If a crime victim is paid an award under subiobf. ch. chargesunder ch814 other than attorney fees and finally to reim

949for any loss arising out of a criminal act, the state is subrogaﬁéﬁsecounty or state costs of legal representation.

to therights of the victim to any restitution required by the court. (€) If a defendant is subjetrt more than one order under this
Therights of the state are subordinate to the claims of victims wh@ction and the financial obligations under any order total $50 or
havesufered a loss arising out of theferises or any transaction!€ss,the department or the clerk of court, whichever is applicable
which is part of the sameontinuous scheme of criminal activity undersub.(11) (a) may pay these obligations first.

(b) Whenrestitution is ordered, the court shall inquire to see (13) (a) The court, in determining whether to order restitution
if an award has been made under subgiich. 949and if the andthe amount thereof, shall consider all of the following:
departmenbf justice is subrogated to the cause of action usider 1. The amount of loss defed by any victim as a result of a
949.15 If the restitution ordered is less than or equal t@thard crime considered at sentencing.
undersubch.l of ch. 949 the restitution shall be credited ttee 2. The financial resources of the defendant.
appropriationaccount under 20.455 (5)(hh). If the restitution

orderedis greater than the award under subicb ch. 949 an 3. The present and future earning ability of the defendant.

amountequal to the award under subtbf ch. 949shall be cred 4. The needs and earnimgility of the defendarg’depen
ited to the appropriation account unde8.455 (5) (hhjand the dents.
balanceshall be paid to the victim. 5. Any other factors which the court deems appropriate.
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(b) The district attorney shall attempt to obtiiam the victim communicationsand personal transactions communication
prior to sentencing information pertaining to the factor specifiedith a decedent or mentally ill personto admissibility under s.
in par (a) 1. Law enforcement agencies, the departmenboee 901.05 Discovery is not available except for good cause shown.
tions and any agency providing services under @50 shall If the defendant is incarcerated, he or she may participate by tele
extendfull cooperation and assistance to thstrict attorney in phoneunder s807.13unless the court issues a writ or subpoena
dischargingthis responsibility The department of justice shallcompelling the defendant to appear in person.
providetechnical assistance to district attorneys in this regard and(15) If misappropriation, from a cemetenf an object that
developmodel forms and procedures for collecting and docindicatesthat a deceased was a veteran, as described5r08.,
mentingthis information. is a crime considered at sentencing, the restitution order shall
(c) The court, before imposing sentence or ordering probatisaguirethat the defendant reimburse an individaganization,
shallinquire of the district attorneyggarding the amount of resti or governmental entity for the cost of replacing the object.
tution, if any, that the victim claims. The court shall give the History: 1987 a. 39&s.39t041, 43 1989 a. 31188 1991 a. 39269 1993 a.

defendanthe opportunity to stipulate to the restitution claimed bﬁ/ﬁ %gg?i“_ 12%11%3]"23882?'135832001 a. 1661, 2003 a. 139321, 2005 a. 27/

the victim and to present evidence anduanents on the factors  judicial Council Note, 1987:Sub. (1) allows restitution to be ordered although
specifiedin par (a). If the defendant stipulatés the restitution thedefendant is not placed on probation. It allows restitution to be made payable to
claimed by the victim orif any restitution dispute can be fairlythe estate of a deceased victim. It requires restitution ordered to be a condition of

X . _ Erobationor parole served by the defendant for tHerafe. Finallyit allows restitu
heardat the sentencing proceeding, the court shall determine fiB®unpaid athe time probation or parole supervision terminates to be enforced by

amountof restitution before imposing senterweordering proba  thevictim as a judgment creditoSee 18 USC 3662 (a), (c) and (h).

# [ Sub. (2) is patterned on 18 USC 3663 (b) (1) and prior s. 973.09 (1r), stats.
tion. In other cases, the court may do any of the following: Sub. (3) is patterned on 18 USC 3663 (b) (2). Paragraph (d) is patterreed on

1. Order restitutiorof amounts not in dispute as part of th@49.06(1) (b) 3., stats.
sentenceor probation order imposed and direct the appropriateSub. (4) is patterned on 18 USC 3663 (b) (3).

agencyto file a proposed restitution order with the court within 90 Sub.(5) (@) and (b) is baseuh prior s. 973.09 (8) (a) and (b), stats. A new provision
d R ft d i deli . f th d ord allowsthe court to order restitution of income lost by the victim while participating
aysthereafterand mail or deliver copies of the proposed Ordef the investigation and prosecution of théenge.

to the victim, district attorneydefendant and defense counsel.  sub.(5) () is new It allows the court terder restitution of rewards paid for infor

f : : @@_VEI mationwhich helps solve or prosecute théeake.
2. Adjourn the sentencing proceeding for up to 60 Sub.(5) (d) carries forward the provision pffior s. 973.09 (1) (b), stats., allowing

ing resolution of the amount of restitution by twurt, referee or estitutionto insurers, sureties, etc.
arbitrator. Sub. (6) is based on 18 USC 3663 (e) (1).

i iSub.(7) is new It allows the court to direct the order of payment when there is more
3. With the consent of the defendant, refer the dISpUted re%r%lanone victim, and to apportion liability when more than one defendant is ordered

tution issues to aarbitrator acceptable to all parties, whose elete make restitution to the same person, or to specify joint and several liability
minationof the amount of restitution shall be filed with the court sub. (10) is based on 18 USC 3663 (f).
within 60 days after the date of referral and incorporated into théub. (1) (a) is based on prior s. 973.09 (1) (b) and (1m) (c), stats.

court’'s sentence or probation order Sug. (@) (b) is b;lseddon prior s. 973.09 (1m) (d), stats.
. L. . . . Sub. (12) (a) is based on prior s. 973.09 (1m) (a), stats.
4. Refer the disputed restitution issues tireuit court comn Sub. 212; Eb; is based on 3“0, s 973.09 Elmg 8 stats.

missioneror other appropriate referee, who shall conduct a hearsub. (12) (c) is based on prior s. 973.09 (1m) (cm), stats.
ing on the matter and submit the record thereof, together with prosub.(13) (a) is patterned on 18 USC 3664 (a). Prior s. 973.09 (1m) (a), stats., simi

im i i ithi larly required the court to consider the defendaaliility to pay when determining
posedfindings of fact and conclusions of late the court within e e restution.

60 days of the date oéferral. Within 30 days after the referse’ Sub.(13)(b) is new It makes the district attorney primarily responsible for obtain

report isfiled, the court shall determine the amount of restitutiong information relating to the amount of lossfepéd by any crimeictim. Law

i i i forcement, probation and parole, and victim assistageecies must cooperate
onthe basis of theecord submitted by the referee and mcorpora\%?th the district attorney in this regardlhe department of justice is directed to

it_into the sentence or prObaFion Ofder i_mposed. The jUdge Nd@Yelopmodel forms and procedures for collecting victim loss data. See legislative
direct that hearings under this subdivision be recorded eitheraoyitbureau report No. 85-10, April 15, 1985, at 14-18.

audiorecorder or by a court reporteh transcript is not required _ Sub.(13) (c) creates several optional procedures for resolving disputes over the
amountof restitution without resort to a judicial evidentiary hearing as provided by

unlessordered by the judge. prior s. 973.09 (1m) (b), stats. First, the defendant may stipulate to the district attor

14) At anv hearing under 3). all of the followin ly: ney'sdetermination of the amount of victim loss, while reserving the right to seek a
( ) any hearing u de SL@' )' all of the follo gapply lower amount of restitution based on ability-to—pay factors. Second, the court may

(a) The burden of demonstrating by the preponderanti®of hearthe dispute at the sentencing proceedimgdjourn the matter for later hearing

evidence the amount of loss sustained by a victim as a oésult prior to imposingsentence. Third, the court may order restitution of items not-in dis
. . N e fopri pute,referring disputed issues for subsequent resolution. Fourth, the court, with the
crime considered atentencing is on the victim. The district attor,nseniof the parties, may refer disputed restitution issues to an arhitrdtose

neyis not required to represent any victim unless the hearingdégerminatioris final andbinding. Fifth, the court may appoint a referee to conduct

heldat or prior to the Sentencing proceeding or the court so ordé#gi-findinginto the disputed restitution issues, whose proposed findings must be
resentedo the court within 60 days.

(b) The burden of demonstrating, by the preponderance of thub.(l4) (a) to () is based on 18 USC 3664 (d) and prior s. 973.09 (1m) (a), stats.
evidencethe financial resources of the defendém, present and  Sub.(14) (d) is new It is intended to allow restitution disputes to be heard in an

future earning ability of the defendant and the needs and earnjiffmal way so that parties may participatdaetively without the need for legal
cotinsel. Restitution hearingare not governed by the rules of evidence. State v

ability of the defendard’ dependents is on the defendant. Th&pe 107 wis. 2d 726(Ct. App. 1982). [87 Act 398]
defendanimay assert any defense that haloe could raise in @ in the absence of objection to a restitution summeingn a defendant has received

civil action for the loss sought to be compensated. Troeaff 2copy the trial court may assume that the amount is not in dispute and may order res
titution on that basis. In such cases, the court need not make detailed findings under

the state public defender is not required to representratigent g (13) (c). State\Szarkowitz157 Ws. 2d 740460 N.W2d 819(Ct. App. 1990).
defendanunless the hearing is held at or prior to the sentencin@indersub. (14) (b)the defendant has the burden dégifig evidence concerning

proceedingthe defendant is incarcerated when the hearing is hekldlity to pay When the defendant fails tofef evidence, the trial court may order
restitutionwithout making detailefindings as to sub. (13) (a) 1. to 4. Stat8zaarke

or the court so orders. _ witz, 157 Wis. 2d 740460 N.W2d 819(Ct. App. 1990).
(c) The burden of demonstrating, by the preponderanteeof Applicationof bail toward payment of restitution is not permitted. Sta@etna

evidencesuch other matters as the court deems appropriate i Relgb?ﬁ:g\;uibﬁ\?i;(e)gti?eﬁalﬁ?t(:%(ggc}é?‘r)n%njggfzgf possible future counselling
the party des'gnated by the court, as justice requires. . costsof victims was impermissible. StateMandley173 Ws. 2d 838496 N.W2d

(d) All parties interesteth the matter shall have an opportunity’25(Ct. App. 1993). ] . ] o
to be heard personally or through counsel. to present evidi%fsmutlon to a party with no relation on the record to the cafm®nviction or

! . . fe€ad—in crimes isnproper State vMattes, 175 Ws. 2d 572499 N.w2d 711 (Ct.
andto cross—examine witnesses called by other parties. The CoMfg, 1993). prop 2 (

arbitratoror referee shall conduct the proceeding so as suldo  This section does not authorize restitution for non—pecuniary damages. .State v

stantialjustice between the parties according to the rules of SlﬁB?WEVSEtW V\f‘S- 2d Zt9?_503 '\(‘j-Wthd 8(Ct. App. 1993%- { the defendsiall
H H : mpositionor a restitution oraealter commencement o e deten sen
stantivelaw and may waive the rules of practice, procedur%ncedid not constitute double jeopard$tate vPerry 181 Ws. 2d43 510 N.W2d

pleadingor evidence, except provisions relatingpavileged 722(Ct. App. 1993).
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Thetime period for determining restitution under sub. (13) (c) 2. is direatoty Restitution does not include reimbursement for collateral expenses incurred in the
mandatory. State vPerry 181 Ws. 2d 43510 N.W2d 722(Ct. App. 1993). normalcourse of law enforcement as the law enforcement agency is not a victim.
Restitution for read-in chges may be ordered without the defendapérsonal ~ Statev. Storlie, 2002 WI App 16256 Ws. 2d 500643 N.W.2d 87401-3376 See
admissiorto the read—in chge. State \Cleaves181 Ws. 2d 73510 N.W2d 143  alsoState vHaase, 2006 WI App 8893 Wis. 2d 322716 N.W2d 526 05-0987
(Ct. App. 1993). In addition to replacement costs, reasonable rental fees incurred by a victim may
Sub.(1) imposes a mandatory duty on a court to provideefstitution; a sentence be part of a restitution award. Statéayon, 2002 WI App 17856 Ws. 2d 577
not providing restitution is illegal and subject to amendment to provide restitutiop49 N.W2d 331 01-2365
Statev. Borst,181 Wis. 2d 1.8, 510 N.W2d 739(Ct. App. 1993). Becauséhere was a valid reason for exceeding the statutory time period set in sub.
Repaymento a police department of money used by the police to buy fiargs  (13) (¢) andbecause no prejudice resulted from the delay in the restitution proceed
adefendant is not authorized by this section. Stavans181 Ws.2d 978512  ings,a circuit cours restitution order was not vacated as untimstate vJohnson,
N.W.2d 259(Ct. App. 1994). 2002WI App 166,256 Ws. 2d 871649 N.W2d 284 01-0382
Intereston a restitution award is not allowed. Statelufford, 186 Ws. 2d 461 A stepparent of a victimay not be awarded restitution under sub. (1r), but a secu
522 N.W2d 26(Ct. App. 1994). rity systta;n prt:rch_as_ed by a _st:egparent forhthe tt])eneflt of the victim was properly char
A restitution award for the repair or replace of a stolen or damaged item acterizedas the victims special damages that the stepfather compensated the victim

. > . . . for by paying for the system. The steppaefust wages for attending hearings in
is not limited to the fair market value of that item as determined by the§tev. 6 case were not subject to the order as recovery of lost wages is limited to persons

Kennedy,190 Ws. 2d 252528 N.w2d 9(Ct. App. 1994). _ identified in sub(5) (b). State vdohnson, 2002 WI App 16856 Ws. 2d 871649
In the absenqe of a specific objectlon at the time restitution is ordered,_ the t(lal CRUMY.2d 284 01-0382
may proceed with the understanding that the defersdsitghce is constructive stip Whena defendant presents evidence of ability tq feytrial couris not authe
ulationto the restitution, including the amount. Statelepkins,196 Ws. 2d 36538  ized to defer adjusting the amount of restitution based on ability to Bégte v
N.W.2d 543(Ct. App. 1995)94-0537 Loutsch,2003 Wi App 16259 Wis. 2d 901656 N.W2d 783 02-1755
The expensesf fire—fighting and clean-up resulting from a crime could not be A victim’s loss of sick leave is special damages usdeér (5) (a). A court has
properlyawarded to the county as restitution because the county did not have a diggtorityto award restitution for sick leave the victim used. Stat@utsch,2003
relationshipwith the crime of record and was not a victim. Stachmaling,198 W App 16,259 Ws. 2d 901656 N.W2d 781 02-1755

Wis. 2d 757 543 N.W2d 555(Ct. App. 1995). In ordering restitutionthe sentencing court must take a defendaritire course
A restitution order is unfefcted by bankruptcy proceedings. Stat8weat202  of conductinto consideration and not break down the defensl@oinduct into its
Wis. 2d 366550 N.W2d 709(Ct. App. 1996)95-1975 constituenparts and ascertain whether one or npams were a cause of the vicsm’

While a trial court may not, as part of a restitution areesess general damagesdamages.When the victim was abducted as he unlocked hjgheaabduction left
thatcompensate a victim for such things as pain arférsng, anguish, or humilia thecar vulnerable to theft arthmage, and the resulting damage was a clear-conse
tion, it may award as special damagew specific expenditure by the victim paid guenceof the abduction. State Rash, 2003 WI App 3260 Ws. 2d 369 659
becausef the crime. State. \Behnke203 Wis. 2d 43553 N.W2d 265(Ct. App.  N.W.2d 189 02-0841 )

1996),95-1970 In a contractor fraud case, poor quality of the work actually performed under the

Theterm “anydefense” in sub. (14) (b) does not mean all defenses available iFracts purelya civil wrong and the criminal restitution statute cannot be enlisted
civil suit, but rather all defenses relating to the determination of loss sought to-be cishiemedy it nor to recoveattorney fees under s 100.20 (5) for administrative code
pensated The civil statute of limitations does not appBtate vSweat208 Ws. 2d  Violationsby a contractor State vLongmire, 2004 W1 App 9&72 Ws. 2d 759681
409,561 N.W2d 695(1997),95-1975 N.W.2d 354 03-0300 . _ _ _ _

Whena defendant defraugeople, reasonable attorney fees expended to recoverRestitutionorders from proceedings held outside the statutory time period for valid
lossesfrom parties who are civilly or criminally liable may be awarded as restitutiof£2S0nsmay be upheld, provided that doing so will not result in prejudidaeo
Statev. Anderson215 Ws. 2d 673573 N.W2d 872(Ct. App. 1997)97-1600 lefendant.When there were ntemonstrable valid reasons for delaying the restitu

Thatsub.(12) (a) requires issuing a single order covering all fines, assessmeHg{! determination hearing for 14 years and the delay inherently prejutlieed
costs, and restitution after a restitution hearing does not authorize the court to ndantthe trial court lacked the authority to order restitution. Staféegley
open all other financial terms of a previously imposed sentence while restitutior?#95WI App 69,280 Wis. 2d 860695 N.W2d 895 04-0848 , ,
being imposed. State Rerry 215 Ws. 2d 696573 N.W.2d 876(Ct. App. 1997), Specialdamages” means any readily ascertaingbleuniary expenditure paid
97-0847 outbecause of the crime. Sub. (5) (a) contemplates that restititigeenerally ren

A governmental entity may be a “victim” under sub. (1r) entitled to collect restitgeractual civil litigation unnecessaryrhe ultimate question in deciding whether an
tion. State vHoward-Hastings218 Ws. 2d 152579 N.W2d 290(Ct. App. 1998), tem of restitution is “special damages” is whether the item is a readily ascertainable
97-2986 See also State @rtiz, 2001 WI App 215247 Wis. 2d 836634 N.W2d pecuniaryexpenditure attributable to the defendgwtiminal conducthat could be
860, 00-3390 recoveredn a civil action. A restitution hearing is not the equivalent of a civil trial

An order that a defendant liquidate his life insurance poligigsdraw funds from anddoes not require strict adherence to the rules of evidence and burden of proof.
apension fund, and pay the proceeds to the victims of his embezzlement crime ¥&iev. Johnson, 2005 WI App 20287 Ws. 2d 381704 N.W2d 625 04-2059
barredby federal law Statev. Kenyon,225 Ws. 2d 657593 N.W2d 491(Ct. App. Before a trial court may ordeestitution there must be a showing that the defen
1999),98-1421 dant'scriminal activity was a substantial factor in causing pecuniary injury to the vic

In an employee felony theft casewits improper to order restitution for unearnedtim in a “out for” sense. “Substantial factor” denotes that the defesdamttiuct has
benefitsand vacation that were not “readily ascertainable pecusiargnditures,” suchan efect in producing the harm as to lead the trier of fact to regard it as a cause,
theuse of a vehicle that the employee had unrestricted personal use of, and the bgitgthat word in the popular sense. A defendant cannot escape resporfsibility
of recruiting and hiring a replacement for tefendant that resulted from the restitutionsimply because his or her conduct did not directly cause the daBiage.

employee'sesignationand not from the theft. Statekolmgren 229 Ws. 2d 358 V. Johnson, 2005 W1 App 20287 Ws. 2d 381704 N.W2d 625 04-2059
599 N.W.2d 876(Ct. App. 1999)98-3405 Lost profits are recoverablas special damages. It is not necessary to have an

A defendant is entitleth a hearing, although it may be informal, to challenge thestablisheatontract in order to demonstrate the necessary causal link between the
existenceof damage to the victim, as well as the amount of damage. If damage regiffendant'criminal activity and claimetbst profits. When negotiations are under
from a criminal episode in which the defendant played any part, the defendan/gy and appear likely to succeed, interference thi#has been considered to be
jointly and severally liable in restitution for theount of damages. StatéMadlock, —atort of interference with a prospective contractual relation. The victim powe
230Wis. 2d 324602 N.W2d 104(Ct. App. 1999)98-2718 with reasonable certaintjat the prospective contractual relationship would have

For restitution to be ordered, causal nexus between the crime and the disput@gcruedabsent the defendasitvrongful conduct. Due weight may be given to the
damagés required. The defendamictions must be the precipitating cause of théct that the defendarst'wrongful conduct created any speculation or uncertainty
injury, and the harm must have resulfierin the natural consequences of the actions>tatév. Johnson, 2005 WI App 20287 Ws. 2d 381704 N.W2d 625 04-2059

Statev. Canady2000 WI App 87234 Wis. 2d 261610 N.W2d 147 99-1457 ~ Whenthe restitution amount was not set until approximately one year after a civil
Contributorynegligence may not be raised as a defense to restitution. Statdldgmentwas entered, it was appropriate to reopen the civil judgtoeiiow con
Knoll, 2000 W1 App 135237 Wis. 2d 384614 N.W2d 2Q 99-1808 siderationof that issue. A full hearing was requireddetermine whether the eut

Therewas no statutory authority for a restitution order that provided for paymestgndingrestitutionorder has been included in the calculation of the civil settlement.
from the defendarg’prison earnings account, with the Department of Corrections kI v. Lanaghan, 2006 W1 App 2989 Wis. 2d 440710 N.W2d 496 05-0422
determinethe specific amount. StateEvans, 2000 WI App 178238 Wis. 2d 41, A civil settlement agreement can have rfeafupona restitution order while the
617N.W.2d 220 99-2315 defendants on probation unless the circuit court first finds that continued erforce

Medical Assistance is an insurer like any other for purposes of sub. (5)i@im  mentof the restitution order would result in a double recoveryhe victim. After
neednot in each case present evidence of the stabdigation to or its subrogation a defendant is released from probation and amyaid restitution becomes a civil
rights. State vBaker 2001 WI App100,243 Ws. 2d 77626 N.W2d 86299-3347  judgment, howevera settlement agreement between the victim and the defendant

The definition of “victim” in s. 950.02 (4) (a) iapplicable to sub. (1r). The mother may preclude the victim from enforcing the judgment. Humfbazny, 2006 WI 87,
of a child killed by a criminal act wasvictim. The child8 aunt was not. State v 293Wis. 2d 169716 N.W2d 807 04-0036
Gribble, 2001 WI App 227248 Wis. 2d 409636 N.W2d 488 00-1821 This section does not limit the consideration of a defenslattlity to pay out of

Thereis no statutorauthority to orderas a condition of probation, payment of res fundsderived from only earnings or wages. “Financial resources” refers to aH finan
titution obligations in a separate criminal case. Stafenpen, 2001 WI App 273, cial resources available to the defendant at the time of the restitutioninctefing
248 Wis. 2d 951637 N.W2d 481 01-0182 gifted funds, except where otherwise provided by. I8tate vGreene, 2008 WI App

Thereare 4 alternativerocedures under sub. (13) (c) by which a court, at sentent00,313 Ws. 2d 21, 756 N.W2d 41, 07-0269
ing, can postpone the determination of restitution amounts. If a court constructs itdvhenthe amount of restitution was set at judgment and the initial order in this case
own procedure to set restitution, the decision cannot stand. Nothing precludestimely, thedefendant was not prejudiced by an amended order that only clarified
remandinga case to the circuit court to allow it to properly determine restitutiomvhenhe would be required to start paying testitution established in the original
Statev. Krohn, 2002 WI App 96252 Wis. 2d 757643 N.W2d 874 01-1832 order. The amended order did not violate double jeopardy principles. SGteene,

Whensalaried bank employees spent work time researchingeryjothe damage 2008WI App 100,313 Ws. 2d 21, 756 N.W2d 411, 07-0269
incurredby the bank was not the payment of wages, as the employeeshaoeld  Thecircuit court had thauthority to order the defendant to reimburse his mother
beenpaid the same sum regardless, but rather the loss of the value of its employfeegorfeited bail his mother paid, either as restitutiom®@ condition of extended
servicedor the time that they were diverted from other work. That is a special dasupervision. State vAgosto, 2008 WI App 14814 Ws. 2d 385760 N.W2d 415
agerecoverable in a civil proceeding apperly the subject of a restitution order 06—-2646
undersub. (5). State.\Rouse, 2002 WI App 10254 Wis. 2d 761648 N.W2d 507 This sectionauthorizes a trial court to order restitution to victims of a crime consid
01-0774 eredat sentencing, which includes any crime for which the defendant was convicted

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/courts/181%20Wis.%202d%2043
https://docs.legis.wisconsin.gov/document/courts/510%20N.W.2d%20722
https://docs.legis.wisconsin.gov/document/courts/181%20Wis.%202d%2073
https://docs.legis.wisconsin.gov/document/courts/510%20N.W.2d%20143
https://docs.legis.wisconsin.gov/document/courts/181%20Wis.%202d%20118
https://docs.legis.wisconsin.gov/document/courts/510%20N.W.2d%20739
https://docs.legis.wisconsin.gov/document/courts/181%20Wis.%202d%20978
https://docs.legis.wisconsin.gov/document/courts/512%20N.W.2d%20259
https://docs.legis.wisconsin.gov/document/courts/512%20N.W.2d%20259
https://docs.legis.wisconsin.gov/document/courts/186%20Wis.%202d%20461
https://docs.legis.wisconsin.gov/document/courts/522%20N.W.2d%2026
https://docs.legis.wisconsin.gov/document/courts/190%20Wis.%202d%20252
https://docs.legis.wisconsin.gov/document/courts/528%20N.W.2d%209
https://docs.legis.wisconsin.gov/document/courts/196%20Wis.%202d%2036
https://docs.legis.wisconsin.gov/document/courts/538%20N.W.2d%20543
https://docs.legis.wisconsin.gov/document/courts/538%20N.W.2d%20543
https://docs.legis.wisconsin.gov/document/courts/94-0537
https://docs.legis.wisconsin.gov/document/courts/198%20Wis.%202d%20757
https://docs.legis.wisconsin.gov/document/courts/198%20Wis.%202d%20757
https://docs.legis.wisconsin.gov/document/courts/543%20N.W.2d%20555
https://docs.legis.wisconsin.gov/document/courts/202%20Wis.%202d%20366
https://docs.legis.wisconsin.gov/document/courts/202%20Wis.%202d%20366
https://docs.legis.wisconsin.gov/document/courts/550%20N.W.2d%20709
https://docs.legis.wisconsin.gov/document/courts/95-1975
https://docs.legis.wisconsin.gov/document/courts/203%20Wis.%202d%2043
https://docs.legis.wisconsin.gov/document/courts/553%20N.W.2d%20265
https://docs.legis.wisconsin.gov/document/courts/95-1970
https://docs.legis.wisconsin.gov/document/courts/208%20Wis.%202d%20409
https://docs.legis.wisconsin.gov/document/courts/208%20Wis.%202d%20409
https://docs.legis.wisconsin.gov/document/courts/561%20N.W.2d%20695
https://docs.legis.wisconsin.gov/document/courts/95-1975
https://docs.legis.wisconsin.gov/document/courts/215%20Wis.%202d%20673
https://docs.legis.wisconsin.gov/document/courts/573%20N.W.2d%20872
https://docs.legis.wisconsin.gov/document/courts/97-1600
https://docs.legis.wisconsin.gov/document/courts/215%20Wis.%202d%20696
https://docs.legis.wisconsin.gov/document/courts/573%20N.W.2d%20876
https://docs.legis.wisconsin.gov/document/courts/97-0847
https://docs.legis.wisconsin.gov/document/courts/218%20Wis.%202d%20152
https://docs.legis.wisconsin.gov/document/courts/579%20N.W.2d%20290
https://docs.legis.wisconsin.gov/document/courts/97-2986
https://docs.legis.wisconsin.gov/document/courts/247%20Wis.%202d%20836
https://docs.legis.wisconsin.gov/document/courts/634%20N.W.2d%20860
https://docs.legis.wisconsin.gov/document/courts/634%20N.W.2d%20860
https://docs.legis.wisconsin.gov/document/courts/00-3390
https://docs.legis.wisconsin.gov/document/courts/225%20Wis.%202d%20657
https://docs.legis.wisconsin.gov/document/courts/593%20N.W.2d%20491
https://docs.legis.wisconsin.gov/document/courts/98-1421
https://docs.legis.wisconsin.gov/document/courts/229%20Wis.%202d%20358
https://docs.legis.wisconsin.gov/document/courts/599%20N.W.2d%20876
https://docs.legis.wisconsin.gov/document/courts/98-3405
https://docs.legis.wisconsin.gov/document/courts/230%20Wis.%202d%20324
https://docs.legis.wisconsin.gov/document/courts/602%20N.W.2d%20104
https://docs.legis.wisconsin.gov/document/courts/98-2718
https://docs.legis.wisconsin.gov/document/courts/234%20Wis.%202d%20261
https://docs.legis.wisconsin.gov/document/courts/610%20N.W.2d%20147
https://docs.legis.wisconsin.gov/document/courts/99-1457
https://docs.legis.wisconsin.gov/document/courts/237%20Wis.%202d%20384
https://docs.legis.wisconsin.gov/document/courts/614%20N.W.2d%2020
https://docs.legis.wisconsin.gov/document/courts/99-1808
https://docs.legis.wisconsin.gov/document/courts/238%20Wis.%202d%20411
https://docs.legis.wisconsin.gov/document/courts/617%20N.W.2d%20220
https://docs.legis.wisconsin.gov/document/courts/99-2315
https://docs.legis.wisconsin.gov/document/courts/243%20Wis.%202d%2077
https://docs.legis.wisconsin.gov/document/courts/626%20N.W.2d%20862
https://docs.legis.wisconsin.gov/document/courts/99-3347
https://docs.legis.wisconsin.gov/document/courts/248%20Wis.%202d%20409
https://docs.legis.wisconsin.gov/document/courts/636%20N.W.2d%20488
https://docs.legis.wisconsin.gov/document/courts/00-1821
https://docs.legis.wisconsin.gov/document/courts/248%20Wis.%202d%20951
https://docs.legis.wisconsin.gov/document/courts/637%20N.W.2d%20481
https://docs.legis.wisconsin.gov/document/courts/01-0182
https://docs.legis.wisconsin.gov/document/courts/252%20Wis.%202d%20757
https://docs.legis.wisconsin.gov/document/courts/643%20N.W.2d%20874
https://docs.legis.wisconsin.gov/document/courts/01-1832
https://docs.legis.wisconsin.gov/document/courts/254%20Wis.%202d%20761
https://docs.legis.wisconsin.gov/document/courts/648%20N.W.2d%20507
https://docs.legis.wisconsin.gov/document/courts/01-0774
https://docs.legis.wisconsin.gov/document/courts/256%20Wis.%202d%20500
https://docs.legis.wisconsin.gov/document/courts/643%20N.W.2d%20874
https://docs.legis.wisconsin.gov/document/courts/01-3376
https://docs.legis.wisconsin.gov/document/courts/293%20Wis.%202d%20322
https://docs.legis.wisconsin.gov/document/courts/716%20N.W.2d%20526
https://docs.legis.wisconsin.gov/document/courts/05-0987
https://docs.legis.wisconsin.gov/document/courts/256%20Wis.%202d%20577
https://docs.legis.wisconsin.gov/document/courts/649%20N.W.2d%20331
https://docs.legis.wisconsin.gov/document/courts/01-2365
https://docs.legis.wisconsin.gov/document/courts/256%20Wis.%202d%20871
https://docs.legis.wisconsin.gov/document/courts/649%20N.W.2d%20284
https://docs.legis.wisconsin.gov/document/courts/01-0382
https://docs.legis.wisconsin.gov/document/courts/256%20Wis.%202d%20871
https://docs.legis.wisconsin.gov/document/courts/649%20N.W.2d%20284
https://docs.legis.wisconsin.gov/document/courts/649%20N.W.2d%20284
https://docs.legis.wisconsin.gov/document/courts/01-0382
https://docs.legis.wisconsin.gov/document/courts/259%20Wis.%202d%20901
https://docs.legis.wisconsin.gov/document/courts/656%20N.W.2d%20781
https://docs.legis.wisconsin.gov/document/courts/02-1755
https://docs.legis.wisconsin.gov/document/courts/259%20Wis.%202d%20901
https://docs.legis.wisconsin.gov/document/courts/656%20N.W.2d%20781
https://docs.legis.wisconsin.gov/document/courts/02-1755
https://docs.legis.wisconsin.gov/document/courts/260%20Wis.%202d%20369
https://docs.legis.wisconsin.gov/document/courts/659%20N.W.2d%20189
https://docs.legis.wisconsin.gov/document/courts/659%20N.W.2d%20189
https://docs.legis.wisconsin.gov/document/courts/02-0841
https://docs.legis.wisconsin.gov/document/courts/272%20Wis.%202d%20759
https://docs.legis.wisconsin.gov/document/courts/681%20N.W.2d%20354
https://docs.legis.wisconsin.gov/document/courts/681%20N.W.2d%20354
https://docs.legis.wisconsin.gov/document/courts/03-0300
https://docs.legis.wisconsin.gov/document/courts/280%20Wis.%202d%20860
https://docs.legis.wisconsin.gov/document/courts/695%20N.W.2d%20895
https://docs.legis.wisconsin.gov/document/courts/04-0848
https://docs.legis.wisconsin.gov/document/courts/287%20Wis.%202d%20381
https://docs.legis.wisconsin.gov/document/courts/704%20N.W.2d%20625
https://docs.legis.wisconsin.gov/document/courts/04-2059
https://docs.legis.wisconsin.gov/document/courts/287%20Wis.%202d%20381
https://docs.legis.wisconsin.gov/document/courts/704%20N.W.2d%20625
https://docs.legis.wisconsin.gov/document/courts/04-2059
https://docs.legis.wisconsin.gov/document/courts/287%20Wis.%202d%20381
https://docs.legis.wisconsin.gov/document/courts/704%20N.W.2d%20625
https://docs.legis.wisconsin.gov/document/courts/04-2059
https://docs.legis.wisconsin.gov/document/courts/289%20Wis.%202d%20440
https://docs.legis.wisconsin.gov/document/courts/710%20N.W.2d%20496
https://docs.legis.wisconsin.gov/document/courts/05-0422
https://docs.legis.wisconsin.gov/document/courts/293%20Wis.%202d%20169
https://docs.legis.wisconsin.gov/document/courts/716%20N.W.2d%20807
https://docs.legis.wisconsin.gov/document/courts/04-0036
https://docs.legis.wisconsin.gov/document/courts/313%20Wis.%202d%20211
https://docs.legis.wisconsin.gov/document/courts/756%20N.W.2d%20411
https://docs.legis.wisconsin.gov/document/courts/07-0269
https://docs.legis.wisconsin.gov/document/courts/313%20Wis.%202d%20211
https://docs.legis.wisconsin.gov/document/courts/756%20N.W.2d%20411
https://docs.legis.wisconsin.gov/document/courts/07-0269
https://docs.legis.wisconsin.gov/document/courts/314%20Wis.%202d%20385
https://docs.legis.wisconsin.gov/document/courts/760%20N.W.2d%20415
https://docs.legis.wisconsin.gov/document/courts/06-2646

31 Updated 09-10Wis. Stats. Database SENTENCING

andany read—in crime. Here, arfioér was injuredvhile pursuing a person clgad
with armed robbery and not with fleeing efficer, assaulting an 6€er, or any crime
relatedto his flight from the dfcer. Accordingly the oficer was not a victim of a
crime considered at sentencing, and neither he nor the insurance company that paid
expenseselated to his injuriesan receive restitution. Statelee, 2008 WI App 185,
314Wis. 2d 764762 N.W2d 431 08-0390

Whena court has considered tefendang ability to pay in setting restitution,
thelength of the term of probation or of thentence does not have any limitinigef
on the total amount of restitution that may be ordered. In providing for converting
unpaidrestitution to civil judgments, it seems clézat the legislature recognized that
therewould be circumstancewhere all the necessary restitution amounts often
would not and could not be paid before the completion of the sentence or probationary
period. State vFernandez, 2009 WI 2916 Wis. 2d 598764 N.W2d 50907-1403

The school district was the direct victim of a bomb threat directed against a school.
During the time that the students astdf were evacuated from school district prop
erty as a result of a bomb scare the school district paid its employees, but received no
servicesrom them. UndeRouseand sub. (5) (a), the district is entitled to restitution
for that loss of employee productivittate vVanbeek, 2009 WI App 3816 Wis.
2d 527, 765 N.W2d 834 08-1275

973.20

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/courts/314%20Wis.%202d%20764
https://docs.legis.wisconsin.gov/document/courts/762%20N.W.2d%20431
https://docs.legis.wisconsin.gov/document/courts/08-0390
https://docs.legis.wisconsin.gov/document/courts/316%20Wis.%202d%20598
https://docs.legis.wisconsin.gov/document/courts/764%20N.W.2d%20509
https://docs.legis.wisconsin.gov/document/courts/07-1403
https://docs.legis.wisconsin.gov/document/courts/316%20Wis.%202d%20527
https://docs.legis.wisconsin.gov/document/courts/316%20Wis.%202d%20527
https://docs.legis.wisconsin.gov/document/courts/765%20N.W.2d%20834
https://docs.legis.wisconsin.gov/document/courts/08-1275

