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CHAPTER 968
COMMENCEMENT OF CRIMINAL PROCEEDINGS
968.01 Complaint. 968.27 Definitions.
968.02 Issuanceand filing of complaints. 968.28 Application for court order to intercept communications.
968.03 Dismissal or withdrawal of complaints. 968.29 Authorizationfor disclosure and use of intercepted wire, electronic or oral
968.04 Warrant or summons on complaint. communications.
968.05 Corporations or limited liability companies: summons in criminal case968.30 Procedurdor interception of wire, electronic or oral communications.
968.06 Indictment by grand jury 968.31 Interceptionand disclosure of wire, electronic or oral communications
968.07 Arrest by a law enforcementfifer. prohibited.
968.073 Recording custodial interrogations. 968.32 Forfeitureof contraband devices.
968.075 Domestic abuse incidents; arrest and prosecution. 968.33 Reports concerning intercepted wire or oral communications.
968.08 Release by law enforcemenfioér of arrested person. 968.34 Use of pen register or trap and trace device restricted.
968.085 Citation; nature; issuance; release of accused. 968.35 Application for an order for a pen register or a trap and trace device.
968.09 Warrant on failure to appear 968.36 Issuance of an order for a pen register or a trap and trace device.
968.10 Searches and seizures; when authorized. 968.37 Assistancen the installation and use afpen register or trap and trace
968.11 Scope of search incident to lawful arrest. device.
968.12 Search warrant. 968.375 Subpoenasand warrants for records or communications of customexs of
968.13 Search warrant; property subject to seizure. electroniccommunication service or remote computing service pro
968.135 Subpoena for documents. vider.
968.14 Use of force. 968.38 Testingfor HIV infection and certain diseases.
968.15 Search warrants; when executable. 968.40 Grand jury
968.16 Detention and search of persons on premises. 968.41 Oath or afirmation of grand jurors.
968.17 Return of search warrant. 968.42 Presiding juror and clerk.
968.18 Receipt for seized property 968.43 Reporter; salary; assistant.
968.19 Custody of property seized. 968.44 Witnesses.
968.20 Return of property seized. 968.45 Witness rights; transcripts.
968.205 Preservation of certain evidence. 968.46 Secrecy.
968.21 Search warrant; secrecy 968.47 District attorneywhen to attend.
968.22 Effect of technical irregularities. 968.48 Attendance;absence; excuse; number required for grand $ession;
968.23 Forms. numberrequired to concur in indictment.
968.24 Temporary questioning without arrest. 968.49 Fine for nonattendance.
968.25 Search during temporary questioning. 968.50 Report progress and return indictments.
968.255 Strip searches. 968.505 Procedure upon disclgger of grand jury
968.256 Search of physically disabled person. 968.51 Indictment not to be disclosed.
968.26 John Doe proceeding. 968.52 Votes not to be disclosed.
968.265 Lie detector tests; sexual assault victims. 968.53 When testimony may be disclosed.

Cross—reference: See definitions in £67.02

968.01 Complaint. (1) In this section:

(a) “Electronic” has the meaning given inl87.11 (5).

(b) “Electronic signature” has the meaning given i@Gl.17
) (e).

(c) “Facsimile machine” has the meaning given ih32l.72 (1)
(@)

(2) Thecomplaint is a written statementtbie essential facts

of the statute allegedly violated. Stat&\illiams, 47 Ws. 2d 242177 N.W2d 61
(1970).

Fora chage of resisting arrest, a complaint stated in statutory language Wias suf
cientand no further facts were necesséBate vSmith,50 Ws. 2d 460184 N.Ww2d
889(1971).

A complaint is sufcient as to reliability of hearsay information if théioér mak
ing it states that it is based on a written statement of the minor victim offémsef
charged. State vKnudson51 Ws. 2d 270187 N.W2d 321(1971).

A disorderly conduct complaint, which alleged that the defendant at a titated
andplace violateds. 947.01 (1) by interfering with the policdioér—-complainant
while he was taking another person into custody and that thgecvas based on the
complainant'personal observations, met the test of legdicgericy and did not lack

pecificity so as to invalidate a conviction. StateBecker 51 Ws. 2d 659188

constitutingthe ofense chaged. A person may make a complaing\y 5g 449(1971).

on information and belief. Except as providadsub.(3) or (4),
the complaint shall be made upon oath before a disittorney
or judge as provided in this chapter

(3) A person may comply with sug®) if he or she makes the ing probable cause. Fadtgt would lead a reasonable person to conclude that a crime

oath by telephone contact with the district attorney or judge, sigglfgascommitted by the defendant must appear within the 4 corners of the document.

the statement and immediately thereafter transmits a copy of
signedstatement to the district attorney or judging a facsimile

machine. The person shall also transmit the original signed-stal

ment,without using a facsimile machine, to the district attorn

A defendant waives objections to thefigigncy of a complaint by not objecting
beforeor at thetime of pleading to the information. DayState52 Ws. 2d 122187
N.W.2d 790(1971).

A complaint is a self-contained cbar and it alone can be considered in determin

tev. Haugen52 Ws. 2d 791191 N.w2d 12(1971).

% complaint is not defective because, basedtatements to arfigkr that cannot
be admitted at the trialMiranda warnings were not given. Suelm objection is

e@yaivedif not raised prior to trial. Gelhaar State 58 Ws. 2d 547207 N.W2d 88

To chage a defendant with the possession or sale of obscene materials, the com

orjudge. If the complaint is filed, both the original and the cogyaintmust allege that the defendant knew the nature of the materialsga ohact

shall be filed under $968.02 (2)

ing “feloniously” is insuficient to chage scienter State vSchneidei60 Ws. 2d 563
211N.W.2d 630(1973).

(4) A person may comply_ with su(_ﬁ) '_f he or she ma_kes the A complaint based on a policdioér’s sworn statement of what the alleged victim
oathby telephone contact with the district attorney or judge amescribecas having actually happened met the test of reliability of the informer and

i i i i constitutedprobable cause for a magistrate to issue a warrant for the arrest of the
immediately thereafter electronicallgransmits the statement,defendam_A”isonV_ CeatoB2 We. 2014914 N.Wod 437(1074),

accompanlt_acby the person eleCtrpmc.:.S'gnature’ to the .dlsmCt An absolute privilege attached to alleged defamatory statements made by the
attorne_yor judge. If the Com_p|a|nt ifiled, the e_leqtronlcally defendantbout the plaintffto anassistant district attorney in seeking the issuance
transmittedstatement shall be incorporated iatariminal com  of a criminal complaintBeigman v Hupy, 64 Ws. 2d 747221 N.W2d 898(1974).
plaintfiled in either an electronic or paper format und€8.02 ~_ A criminal complaint siiciently alleges probable cause that the defendant has
committedthe alleged dénse when it recites thatparticipant in the crime has
(2)- admittedhis own participation and implicates the defendant, since an inference may
History: 1989 a. 3361995 a. 3512009 a. 184 bereasonably drawn that the participant is telling the truthf \R&tate 65 Wis. 2d
To be constitutionally stitient to support the issuance of an arrest warrant and #L3 223 N.W2d 446(1974).
showprobable cause, a complamust contain the essential facts constituting the A complaint, alleging that the defendantdiarized arailer at a construction site,
offensechaged. A complaint was fatally defective in merely repeating the languagasedn part upon the hearsay statements of the construction foreman that tools found
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in the defendard’automobile had been locked in the traileas suficient to satisfy hasbheen committed or that the accused has committed it, the judge

Egg%’fpmnge‘j test diguilar. Anderson vState6 Ws. 2d 233223 NW2d 879 ghajlendorse such finding on the complaint fifesthe complaint

In determining the sfitiency of a complaint, the credibility afformants orwit ~ With the clerk.

nesses is adequately tested by the 2—proAgeidiar standard. State Marshall,92

wi.2d 101 264 N.W2g 592(1079 Gsiict attormeybe retumed to the juge who may clorfis.
A criminal complaint may be attacked when there has been an omission of crit@i?. Y . N .J g y

materialwhen inclusion is necessary for an impartial judge to determine proba@€tion. Such request shall be in writing, it shall state the reasons

cause. State vMann,123 Ws. 2d 375367 N.W2d 209(1985). = thereforin writing and shall be filed with the clerk.
Neithera presumption of prosecutor vindictivenessictual vindictiveness was . . . L
found when, following a mistrial resulting from a hung jutige prosecutor filed (3) The dismissals in subgl) and(2) are without prejudice.

increasecthages and then fdred to accept a plea lgain requiring a guilty plea to History: 1993 a. 486
the originalchages. Adding additional chges to obtain a guilty plea does no more

thanpresent the defendant with the alternative ajdorg trial orfacing chages on i _

which the defendant is subject to prosecution. Statehnson, 2000 W1 1232W\is. 968.04 \_Narrant or summons on _complalnt. (1) WAR

2d679 605 N.W2d 846 97-1360 RANTs. If it appears from the complaint, or from afiddvit or
Thk;el_teﬁt ofa lSol;rlmlaint is %f minri1mal adequacy in settirzjg fonr? the esiemie}l faaffidavits filed with the complaint or after an examination under

establishingprobable cause through a common sense, and not hypertechnical, ey i i H i

ation. Only afidavits specifically incorporated into the complaint may be used t Ethof the complalnant or Wltn.esses’ when the JUdg.e determines

showprobable cause, but the legal term of art, “incorporated by reference,” need Wit this is necessayyhat there is probable causebelieve that

be used; the term "attached” was fitient. State vSmaxwell, 2000 WI App12,  an offense has been committed and that the accused has com

23|§c\>¢[rls§szitrjnﬁ:?tﬁltﬁeNL-J\rll\i[fzo(:rﬁrezﬁ?:g(:_itzaii?)ﬁs that are used as complaintgttiate mitted it, the jUdge shall issue a warrant for the arrest of the

criminal prosecutions in certain misdemeanor casessuficient to confer subject defendanbr a summons in lieu thereof. The warransemmons

matterjurisdiction on the court, but any conviction that results from thesrin the  shallbe delivered forthwith to a law enforcemerfiast for ser
mannerdescribed in the opinias null and void; ss. 968.02, 968.04, 971.01, 971.04yjce.

971.05and 971.08 are discussed. 63 A@gn. 540. i
(@) When an accused has been arrested without a warrant and

968.02 Issuance and filing of complaints. (1) Exceptas IS in custody or appears voluntarily before a judge, no warrant

otherwiseprovided in this sectiors complaint chajing a person Shallbe issued and the complaint shall be filedhwith with a

with an ofense shall be issued only by a district attornethef judge.

county where the crime is alleged to have been committed. A (b) A warrant or summons may be issibgth judge in another

complaintis issued when it is approved for filily the district county when there is no available judge of the county in which the

attorney. The approval shall be in tfierm of a written endorse complaintis issued. The warrant shall be returnable before a

menton the complaint. judgein the county in which the fe#nse alleged in the complaint
(2) After a complaint has been issued, it shall be filed with'\¥ascommitted, and the summons shall be returnable before the

judgeand either a warrant or summons shall be issued or the céffeuit court of the county in which thefefise alleged in the com
plaint shall be dismissed, pursuant t968.03 Such filing com  Plaintwas committed. S
menceghe action. (c) A judge may specify geographical limits for enforcement

(3) If a district attorney refuses or is unavailable to issue®h@ warrant. , ,
complaint,a circuit judge may permit the filing of a complaint, if (d) An examination of the complainant or witness under sub.
the judge findsthere is probable cause to believe that the persgh may takeplace by telephone on request of the person seeking
to be chaged has committed anfefise after conducting a hear the warrant or summons unless good cause to the contrary
ing. If the district attorney has refused to issue a complaint, heagpears.The judge shall place each complainant or witness under
sheshall be informeaf the hearing and may attend. The hearinggthand arrange for all sworn testimony to be recorded, either by
shallbe ex parte without the right of cross—examination. astenographic reporter or by meafsa voice recording device.

(4) If the alleged violator under948.55 (2)or948.60 (2) (c) Thejudgeshall have the record transcribed. The transcript; certi
is or was the parent or guardian of a child who is injured or dii§d as accurate by the judge or reporées appropriate, shall be

asa result of an accidental shooting, the district attorney may cofied With the court. If the testimony waecorded by means of a
sider,among other factors, the impact of the injurgleath on the VOice recording device, the judge shall alSte the original
alleged violator when deciding whether to issue a complaif€cordingwith the court. .
regardingthe alleged violation. This subsection does not restrict (2) SuMMONs. (&) In any casthe district attorneyafter the
the factors that a district attorney may consider in decidifi§suanceof a complaint, may issue a summons in lieu of reguest
whetherto issue a complaint regarding any alleged violation. ing the issuance dd warrant. The complaint shall then be filed
History: 1977 c. 4491991 a. 1391999 a. 185 with the clerk.
A judge abused his discretion in barring the public from a hearing under sub. (3).(b) In misdemeanor actions where the maximum imprison

Stateex rel. Newspapers Circuit Court, 124 Ws. 2d 499370 N.W2d 209(1985). f :
A judges order under sub. (3) is not appealable. GavauMiaroney127 Ws. 2d mentdoes not exceed 6 months, the judge shall issue a summons

69, 377 N.W2d 201(Ct. App. 1985). insteadof a warrant unless the judge believes that the defendant
Sub.(3) does not give a trial court authority to order a district attorney to fiee-dif will not appear in response to a summons.
entor additional chayes than thosalready brought. Unnamed PetitioneiNal- (C) Ifa person summoned fails to appear in response to-a sum

worth Circuit Ct.,157 Ws. 2d 157458 N.W2d 575(Ct. App. 1990). . . S
Sub.(3) does not confer upon the person who is the subject of a proposedpros@&@n5|ss_ued by a d|5t_”Ct attomg}"e d'St“Ct attorney may pro
tion theright to participate in any way or to obtain reconsideration of the ultimageedto file the complaint as provided in%68.02and, in addition

decisionreached. A defendant named in a complaint issued pursusrii.t(8) has ; i ;
the same opportunity to challenge in circuit court the legal and factd@ienty of to endorsmg his _OI’ her approval on the compla_lnt, shall endorse
thatcomplaint as defendant named in a complaint issued pursuant to sub. (1). KAgonthe complaint the fact that the accused failed to respond to
v. Dane County2004 WI 58271 Wis. 2d 633681 N.W2d 110, 02-2490 asummons.

A refusal to issue a complaint under sub. (3) may be proven directtgamstan .
tially, by inferences reasonably drafvom words and conduct. The refusal canbe (3) MANDATORY PROVISIONS. (@) Warrant. The warrant shall:

openand explicit or indirect and inferred. Inactialone will ordinarily not support i iti i i
aninference of aefusal to prosecute. KalalDane County2004 WI 58271 Ws. 1. Bein ertlng and Slgned l.:)y the JUdge' .
2d 633 681 N.W2d 110, 02-2490 2. State the name of the crime and the sectiorgeldand

Formssimilar to the uniformrafiic citation that are used as complaints to initiatenumberof the section alleged to have been violated.
criminal prosecutions in certain misdemeanor casessuficient to confer subject . .
matter jurisdiction on the court but any conviction that results from their use in the 3 Have attached to it a copy of the complaint.
mannerdescribed in the opinias null and void; ss. 968.02, 968.04, 971.01, 971.04, 4. State the name of the person to be arrested, if known, or if

971.05,and 971.08 are discussed. 63 AGgn. 540. . .
Judicial scrutiny of prosecutorial discretion in decision tmtfile complaint. notknown, designate thgerson to be arrested by any description

Becker. 71 MLR 749 (1988). by which the person to be arrested can be identified with reason
ablecertainty
968.03 Dismissal or withdrawal of complaints. Q) If 5. State the date when it was issued and the name of the judge

the judge does not find probable cause to believe thaffanse who issued it together with the title of the judgefice.
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6. Command that the person against whbencomplaintwas  You, ...., are, therefore, summoned to appear before Branch
madebe arrested and brought beftite judge issuing the warrant,of the .... court of .... County at the courthouse in the City of .... to

or, if the judge is absent or unable to act, before some other judgswersaid complaint, on ...., .... (year), at .... o’clackhe ....
in the same county noon, and in case of your failure to appeawarrant for your
7. The warrant shall be in substantially the following formarrestmay be issued.
STATE OF WISCONSIN, Dated ..., .... (year)
... County .... (Signature)
State of Visconsin .... District Attorney
Vs. 4. The complaint and summons may betloa same form.
.... (Defendant(s)) The summons shall beeneath the complaint. If separate forms
areused, a copy of the complaint shall be attached to the sum

THE STATE OF WISCONSIN D ANY LAW ENFORCEMENT
OFFICER:

A complaint, copy of which is attached, having been filed witgn
me accusing the defendant(s) of committing the crime afarn-
trary to sec. ...., Stats., and | having found that probable ca
existsthat the crime was committed by the defendant(s).

mons.
(4) Service. (a) The warrant shall be directéal all law
forcemenbfficers of the state. A warrant may be seraag
l\J/%I&erein the state.
(b) A warrant is served by arresting the defendant and inform
You are, therefore, commanded to arrest the defendant(s) tf\]/sh(ijcegetrﬁcéaé\éfz;snggg?izscrgggtlcable of the nature of the crime
bring .... before me, ¢iif | am not available, before some othe ’ , .
judgeof this county (c) An arrest may be made Bylaw enforcement fifer with-
outa warrant in the law enforcemenfioér’s possession when the
. law enforcement diicer has knowledge that a warrant has been
-...(Signature) jssyed. In suchcase, the diter shall inform the defendant as soon
....(Title)  aspracticable of the nature of the crime withich the defendant
8. The complaint and warrant may be on the sfome. The is chaged.
warrantshall be beneath the complaititseparate forms are used, (d) Thelaw enforcement diter arresting a defendant shall
acopy of the complaint shall be attached to the warrant. endorseupon the warrant the time and place of the arrest and the
(b) Summons. 1. The summons shall command the defenddatv enforcement dicer’s fees and mileage therefor

to appear before a court at a certain time and place and shall bée lmg?ré d197131 f V\lIZl%S_q.(?igg% 11%% 719771 gifé%sxli% gfg;g %9832%835

; ; up.Ct. Ordey s. 2d xiii ; a. a. a.
SUbStamla”ythe form set forth in sub@. . . Judicial Council Note, 1988:Sub. (1) (d) permits an arrest warrant or summons
2. A summons may be served anywhere in the state and it shalk issued upon the basis of sworn recorded testimony received by telephone on

i i quesbf the person seeking the warrant or summons unless goodcluse€on
be served b)de“vermg a copy to the defendant personally or t{?ary appears. The telephopecedure permits faster processing of the application,

leavinga copy at the defendasitisual place of abode with aPerwhile preserving a record of the basis for subsequent reffenOrder déctive Jan.
son of discretionresiding therein or by mailing a copy to thet, 1988]

defendant’slast—-known address. It shall be served by a lawTo be constitutionally stitient to support the issuance of an arrest warrant and to
showprobable cause, a complamust contain the essential facts constituting the

Dated ...., .... (year)

enforcemenbfficer. offensechaged. A complaint was fatally defective in merely repeating the language
3. The summons shall be in substantially the following forn?_f the)statute allegedly violated. Stat&\illiams, 47 Wis. 2d 242177 N.w2d 611
. . 1970).
a. When issued by a judge: A warrant was properly issued upon sworn testimony of a Stteatfan accom
STATE OF WISCONSIN plice had confessed and implicated the defendant, since reliable hearsay is permitted
' anda confession is not inherently untrustworti@krasinski vState51 Ws. 2d210Q
... County 186 N.W.2d 314(1971).
\ i Whena complaint alleged that a reliable informant procured a samplrig$
State of Visconsin from the defendant’apartment, the inference that the informant observed the defen
VS. dant’'spossession of a controlled substance satisfieAghiéar test. Scott vState,
(Defendant) 73 Wis. 2d 504243 N.W2d 215(1976).
A criminal prosecution is properly and timely commenced by a John Doe com
THE STATE OF WISCONSIN D SAID DEFENDANT plaintand arrest warrant that identify the defendant solely by a DNA profile, which

. L . . . meetsthe requirement of sub. (3) (a) 4. that if the defendamatme is not known the
A Com_plalnt, copy of which is atta_ched| haV“:‘g been filed W'&rsonto be arrested must be identified by any description by which the person to be
me accusing the defendant of committing the crime ofontrary — arresteccan be identified with reasonable certairitate vDabney 2003 W1 App
i ] ,264 Wis. 2d 843663 N.W2d 366 02-2445
to sec_. -y Statsand I_havmg found that probable cause exists t pplicablelaw allows electronic transmission of certain confidential case-infor
the crime was committed by the defendant. mationamongclerks of circuit court, county sheftié ofices, and the Department of

usticethrough electronic interfaces involving the Departmerdrinistrations
You, ...., are, therefore, summoned to appear before Branch/ oo of JUSHCe Assistance, specifically incl%ding eleatronic data messages about
of the .... court of County at the courthouse in th_e City of ....d8litarrest warrants if either the warrant or the case in which it was issued has been
answersaid complaint, on ...., ...., (year) at .... o’clickhe .... orderedsealed by the courOAG 2-10
noon, and in case of your failure to appeawarrant for your NOTE: See also the notes to Article |, sectiori 1of the Wisconsin Constitu

arrestwill be issued. tion.

Dated ...., .... (year) 968.05 Corporations or limited liability companies:
....(Signature) summons in criminal cases. (1) When acorporation or lim
....(Title)  ited liability company is chayed with the commissioof a crimi
b. When issued by a district attorney: nal offense, the judger district attorney shall issue a summons
STATE OF WISCONSIN settingforth the nature of the f@hse anccommanding the corpo
' ration or limited liability company to appear before a court at a

... County _ specifictime and place.

State of Visconsin (2) Thesummons for the appearance of a corporation or lim
Vvs. ited liability company may be served povided for service of a

.... (Defendant) summonsupon acorporation or limited liability company in a

THE STATE OF WISCONSIN © SAID DEFENDANT civil action. The summons shall be returnable not lesst@an

) S . daysafter service.
A complaint, copy of which is attacheldaving been made History: 1993 a. 12

beforeme accusing the defendant of committing the crime of ****Cross—reference: See s973.17for provision for default judgment against a-cor
contrary to sec. ...., Stats. poration.
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968.06 Indictment by grand jury . Upon indictment by a Wwitnessreports of citizen informers. LovedayState,74 Wis. 2d 503247 N.w2d

; ; ; ; 116(1976).
grandjury acomplaint shall be issued, as provided b§68.02 An officer may make a warrantless arrest for an ordinance violatiostaftatory

upon the person n_amed in the indictment angbthison shall be counterpardf the ordinance exist<City of Madison vRicky Two Crow 88 Wis. 2d
entitledto a preliminary hearing under370.03 and all proceed 156 276 N.w2d 359(Ct. App. 1979).

i i initi idence obtained during a mistaken arrest is admissible as long as the arresting
INgs thereafter shall be the same as if the person had been ini icer acted in good faith and had reasonable, articulable grounds to believe that the

chargedunder s968.02and had not been indicted by a grand-jur)guspeCWas the intended arrestee. Stateee,97 Ws. 2d 679294 N.w2d 547(Ct.
History: 1979 c. 291 App. 1980).

An arrest by an out-of-state policdicér was a valid citizes’arrest. State $la
968.07 Arrest by a law enforcement officer . (1) Alaw  Wek, 114 Ws. 2d 332338 N.W2d 120(Ct. App. 1983).

. . Whena defendans’ mother admitted police into heome to talk to her son, the
enforcemenbfficer may arrest a person when: subsequerdrrest of her son was valid. Stat®edgers119 Ws. 2d102 349 N.w2d

(@) Thelaw enforcement éiter has a warrant commanding453(1984).

thatsuch person be arrested: or ~ Municipal police may arrest and detain a person for whom another municipality
T ) in another county has issued a civil arrest warrant. 61 G#p. 275.

(b) The law enforcement fader believes, on rea:sonable A city police oficer is a law enforcement fider and trafic officer within s.
groundsthat a warrant for the perserarrest has been issued ir845.22. 61 Atty. Gen. 419. _ _ _ _
this state; or i NOTE: See also the notes to Article I, sectiori 1of the Wisconsin Constitu

ion.
(c) The law enforcement fider believes, on reasonable

grounds,that a felony warrant fothe persors arrest has been 968.073 Recording custodial interrogations. (1) In this

issuedin another state; or section:
(d) There are reasonable grounds to believe that the pisrson (a) “Custodial interrogation” means an interrogation by a law
committingor has committed a crime. enforcemenbfficer or an agent of a law enforcement agency of

(Im) Notwithstandingsub. (1), a law enforcement fifer aperson suspected of committing a crime from the timetise
shallarrest a persowhen required to do so under8d.3.12 (7) pectis or should be informed of his or her rightctmnsel and to
813.122(10), 813.125(6), 813.128 (1) (b)or968.075 (2) (apr remainsilent until the questioning ends, duriwbich the oficer
(5) (e) or agent asks a question that is reasonably likely to elicit an

(2) A law enforcement diter making a lawful arrest may incriminatingresponse and during which a reasonable person in

commandthe aidof any person, and such person shall have tHe suspecs position would believe that he or shénisustody or
samepower as that of the law enforcemerftaefr. otherwisedeprived of his or her freedom of actionany signift

(3) If the alleged violator under948.55 (2)or948.60 (2) (c) Cantway ) S
is or was the parent or guardian of a child who is injured or dies(b) “Law enforcement agency” hase meaning given in s.
as a result of an accidental shooting, no law enforcemgcgrof 165.83(1) (b)
may arrest the alleged violator until at least 7 days after the datfc) “Law enforcement dicer” hasthe meaning given in s.
of the shooting. 165.85(2) (c)
History: 1991 a. 1391993 a. 4862005 a. 104 (2) It is the policy of this state to make an audio or audio and

If the police have probable cause for arrest without a warrant, they mayloveak ;i i ial i i
adoor to efect the arrest after announcititeir purpose in demanding admission.vIsual rec.o.rdmg of a custodial Interrqgatlon ofa persuapected
The remedy for excessive force is rismissal of the criminal chge. Nadolinski Of committing afelony unless a condition undei9§.2.115 (2) (a)
v. State46 Wis. 2d 259174 N.W2d 483(1970). 1.t06. applies or good causeshown for not making an audio or
An arrest based solelyn evidence discovered after an illegal search is invali i i i i i
Stateex rel. Furlong vWaukesha County Court7 Ws. 2d 515177 N.W2d 333 Gudioand visual recordlng Qf the Interrogation.
(1970). (3) A law enforcement dicer or agent of law enforcement

While probable cause for an arrest without a warrant requireartiaficer have  agencyconducting a custodial interrogation is not required to

morethan a mere suspicion, thdicér does not need the same quantum of eviden H i ; 3 H
necessaryor conviction, but information that would lead a reasonalfieesfto hform the SUbJeCt of thmtermgatlon that the fi€er or agent 1S

believethat guilt is more than a possibilityhich information can beased in part making anaudio or audio and visual recording of the interroga

on hearsay State vDiMaggio,49 Wis. 2d 565182 N.w2d 466(1971). tion.
An officer need not bé possession of a warrant to make a valid arrest. Schill v History: 2005 a. 60
State 50 Wis. 2d 473184 N.w2d 858(1971). Instituting Innocence Reform: Wconsins New Government Experimeriruse.

An arrest was valid when a defendant, approached byfieerpfoluntarilystated 2006 WLR 645.
thathe assumed they woultgt looking for him because he had been the last person
to see the victim alive. SchenkState51 Ws. 2d 600187 N.W2d 853(1971). 968.075 Domestic abuse incidents; arrest and pro -
Policehavegrounds to arrest without a warrant when they have information frog1 e hi Lo
areliable informer that a crime is k® committed, when they check the informationS€cution. (1) DErINITIONS. In this section:
gg%vé’gel%tghﬁ ?’sz%nggzgga;tze)mpt to escape when stopped. Mdiitete/53 Wis. (a) “Domestic abuse” means any of the following engaged in
A person is not under arrest and thecef is not attempting an arrest, so far as th(py a_m adult persc_m against his toer SpOU_SG or former spouse,
right to use force is concerned, untie person knows or should know that the persoﬁlgalns_tan adult with V_Vhom the person resides or fOI_’mE_B'QVded
Ws;rgglgg?'rz%ﬁgemwgg fsﬁgt;gl)n him or her is afiaefr. Celmerv. Quarbeg,56  or against an adult with whom the person has a child in common:
An arrest pursuant to a vahdarrant is legal even though thdicér entered the 1. Intentional infliction of physu:al pain, phy5|cal InJUI’yIU)F

defendant'shomewithout warning or knocking; therefore the court had persondl€sSS.

jurisdiction. State vMonsoor56 Ws. 2d 689203 N.W2d 20(1973). : ; ; ; P
Thefactthat a witness had identified the defendant by photograph wiasesuf 2. Inte_ntlohal impairment of physical condition.

to support an arrest, even though the witness was not allowed to identifeinelant 3. Aviolation of $940.225 (1)(2) or (3).

atthe trial. State.WVallace,59 Wis. 2d 66 207 N.W2d 855(1973). :
Whenan oficer, mistakenly believing in good faith that the occupants cdr had 4. A physical act that magause the other person reasonably

committeda crime stopped a car and arrested the occupants, the arrest was illel@l fear imminent engagement in the conduct descrilugder

but a shotgun in plain sight on the back seat could be seized and used in evidegedd.1., 2. or 3.

Statev. Taylor, 60 Wis. 2d 506210 N.W2d 873(1973). « " . . .
Enforcementofficers may make constitutionally valid arrests witheatrrants (b) “Law enforcement agency” has the meaning specified in

undersub. (1)(d) if they have reasonable grounds to believe that the person has c6m165.83 (1) (b)

mitteda crime. Rinehart.\Btate 63 Ws. 2d 760218 N.W2d 323(1974). (C) “Predominant aggressor,, means the most significant, but

The police force is considered as a unit. If there is a police-charcm@ietunica . . B . A
tion to the arresting &iter who acts in good faith, the arrest is based on probabl0t Necessarily the first, aggressor in a domestic abuse incident.

causewhen facts exist within the polickepartment. State 8hears68 Wis. 2d 217 (d) “Party” means a person involved in a domestic abuse inci
229N.W.2d 103(1975). dent

Whenbags were heavy and contained brick—bkgects obtained in an overnight i
trip and the defendasthouse was under surveillance, there prabable cause for (2) CIRCUMSTANCESREQUIRINGARREST;PRESUMPTIONAGAINST
arrestfor possession of marijuana. Stat®helpsy3 Wis. 2d 313243 N.W2d 213 ~gRTAIN ARRESTS. (a) Notwithstanding 968.07 (1)and except

(1976). . - .
Thetest under sub. (1) (d) is whether the arrestifigeafcouldhave obtained a aSprOVIded In pars(.am) and(b)' a law enforcement fier shall

warranton the basis of information known prior to the arrest. Police may relyen arrestand take a person into custody if:
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1. The oficer has reasonable grounds to believe that the parrestedperson and the likelihood and probable time of the
sonis committing or has committed domestic abuse and that treestedpbersons release.

persons actions constitute the commission of a crime; and (b) In the development of these policies, each law enforcement
2. Any of the following apply: agencyis encouraged to consult with communitgamizations
a. The oficer has a reasonable basis for believing toatin ~ andother law enforcement agencies with expertise in the recogni
ueddomestic abuse against the alleged victim is likely tion and handling of domestic abuse incidents.
b. There is evidence of physica| injury to the a||egmﬂm (C) This subsection does not limit the authority of a law

enforcemengtgency to establish policies that require arnastier
more circumstances than those set fortsuim(2), but the policies
may not conflict with the presumption under s{®) (am)

(4) REPORTREQUIREDWHERENO ARREST. If a law enforcement
officer does not make an arrest under this section whenftberof
hasreasonable grounds to believe that a person is committing or
hascommitted domestic abuse and that pessats constitute
the commission of a crime, thefficer shall prepare a written
b | f i hall ider all of the foll (f‘eportstating why the person was rastested. The report shall
abusea faw entorcemerafiicer shall consider all ot the 10lloW yq gent 1o the district attornesyofice, in the county where the acts
ing in |dent|fy|ng the predom_lnant aggressor: ... took place, immediately after investigation thfe incident has

1. The history of domestic abuse between the parties, if it ggBencompleted. The district attorney shall review the report to
bereasonably ascertained by théaefr, and any information pro - determinewhether the person involved the incident should be
vided by witnesses regarding that history chaged with the commission of a crime.

2. Statements made by witnesses. (5) CoNTACT PROHIBITION. (a) 1. Unless theris a waiver

3. The relative degree of injury inflicted on the parties.  underpar (c), during the 72 hours immediately following an arrest

4. The extent to which each person present appears to fearf@fiya domestic abuse incident, the arrested person shall avoid the
party. residenceof the alleged victim othe domestic abuse incident and,

5. Whether any party is threatening or has threatened futifr@Pplicable, any premises temporarily occupied by the alleged

harmagainst another party or another fangyhousehold mem victim, and avoid contacting or causing any person, other than law
ber. enforcemenbfficers and attorneys for the arrested person and

O:flllegedvictim, to contact the alleged victim.

c. The person is the predominant aggressor

(am) Notwithstanding $968.07 (1) unless the persaarrest
is required under s813.12 (7) 813.122 (10)813.125 (6) or
813.128(1) (b)or sub(5) (e) if a law enforcement &€er identi
fies the predominant aggressiris generally not appropriate for
alaw enforcementfficer to arrest anyone under ga) other than
the predominant aggressor

(ar) In order to protect victims from continuing domesti

6. Whether either partgicted in self-defense or in defense ; . . .
any other person under the circumstances describe®89s48 2. An arrested person who intentionally violates this para

(b) If the oficer’s reasonable grounds for belief undet (@r graphshall be requweq to forfelt not more than $1,000.
1. are based on a report of an alleged domestic abuse incident, thé) 1. Unless there is a waiver undet (@) a law enforcement
officer is required to make an arrest under @wonly if the report  Officer or otherperson who releases a person arrested for a domes
is received, within 28 days after the day the incident is aIIegedt abuse incident from custody less than 72 hours after the arrest

have occurred, by thefafer or the law enforcement agency thaghall inform the arrested person orally and in writing of the
employsthe oficer. requirementsunder par(a), the consequences of violating the

requirementsind the provisions of 839.621 The arrested per
sonshall sign an acknowledgment on thiétten notice that he or

: : ; hehas received notice aind understands the requirements, the
arrestwas required under suf®) until the person posts bail underionsequences ofolating the requirements and the provisions of

s 929.0L70r appears before a judge undE@Er(]).IOI (1)f 5.939.621 If the arrested person refuses to sign the noticer, he
(3) LAw ENFORCEMENTPOLICIES. (a) Each law en orcementshemaly not be released from custody

agency shall develop, adopt and implement written policies 2. If there is a waiver under péc) and theperson is released

regardingarrest procedures for domestic abuse incidents. Thﬁdersubd 1, thelaw enforcement diter or other person who

policiesshall include, but not be limited to, the following: releaseshe arrested person shall inform the arrested person orally

h 1ltha' @]statemgnt emphaslizing tpat in mo;sftjgircu;}nst%ncggdin writing of the waiver and the provisions 0089.621
otherthan those under suf?), a law enforcement fiéer shou 3. Failure tocomply with the notice requirement under subd.

arrest and take a person into custody if tHieaf has reasonable&drega1rding a person who is lawfully released from custody bars

groundsto believe that the person is committing or has committ ; A
domesticabuse and that the persactionsconstitute the com & ProSecution undepar (a), but does not &ct the application of
$.939.621in any criminal prosecution.

mission of a crime. © At ime during the 72-h iod fied |
; ; ; c any time during the 72—hour period specified in @8y
b. A policy reflectingthe requirements of sulig) and(2m thealleged victim may sign a written waivef the requirements

c. A statement emphasizing that a law enforceméiweos i par (). The law enforcement agency shall have a waiver form
decisionas to whether or not to arrest under this section may ilable.

be based orthe consent of the victim to any subsequent presecu (d) The law enforcement agency responsibletiierarrest of

tion or on the relationship of the parties. aperson for a domestic abuse incidgmll notify the alleged vic

d. A statement emphasizing that a law enforceméiweo’s ;i of the requirements under pé) and the possibility of, proee
decisionnot to arrest under this section may not be based SO'S[?refor andqefect of a waiver S?der pa(c). P ty of. p

uponthe absence of visible indications of injury or impairment. () Notwithstanding s968.07 (1) a law enforcement Biéer

e. A statement discouraging, but not prohibiting, the arrest gfi 5 arrest and take a persoto custody if the dicer has reasen
morethan one party o ~ ablegrounds to believe that the person has violatedggar

f. A statement emphasizing that a law enforcemdiueofin (6) CONDITIONAL RELEASE. A person arrested and taken into
determining whether to arrest a pagijould consider whether heg,,q16qy for a domestic abuse incident is eligible for conditional
or she acted in self-defense or in defense of another person. .q|aase. Unless there is a waiver undab.(5) (c), as part of the

2. A procedurefor the written report and referral requiredconditionsof any such release that occurs during the 72 hours
undersub.(4). immediatelyfollowing suchan arrest, the person shall be required

3. A procedure for notifying the alleged victimfithe incident to comply with the requirements undab.(5) (a)and to sign the
of the provisions in sub(5), the procedure for releasing theacknowledgmentinder sub(5) (b). The arrested persanelease

(2m) IMMEDIATE RELEASE PROHIBITED. Unless s.968.08
applies,a law enforcement fi€er may not release a persehose
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shallbe conditioned upon his or her signed agreemergftain  complaintand may not be used as a substitute for a criminal com
from any threats or acts of domestic abuse against the alleged plaint.
tim or other person. (2) AUTHORITY TO ISSUE;EFFECT. Except as provided in sub.
(6m) OFricER IMMUNITY. A law enforcement diter is (8), a law enforcement fi€er may issue a citation to apgrson
immunefrom civil and criminal liability arising out of a decisionwhomhe or she has reasonable grounds to believe has committed
by the oficer to arrest or not arrest an allegetkbotier if the deci  a misdemeanor A citation may be issued in the field or at the
sionis made in a good faithfeft to comply with this section. headquartersr precinct station of the fifer instead of or subse
(7) ProsecuTioNPoLICIES. Each district attorneg’ofice shall duentto a lawful arrest. If a citation is issued, the person cited

develop,adopt and implement written policies encouraging th¥'a/|be released on his or her own recognizance. In determining
prosecutionof domestic abuse f@hses. The policies shall Whether to issue a citation, the law enforcemeiitesfmay con

include,but not be limited to, the following: siderwhether: . . L
(&) A policy indicating that a prosecuterdecision not to (@) The accused has given proper identification.

prosecutea domestic abuse incident should not be based: (b) The accused is willing to sign the citation. _
1. Solely upon th@bsence of visible indications of injury or _(€) The accused appears to represent a danger of harm-to him
impairment; self or herself, another person or property
2. Upon the victimé consent to any subsequent prosecution (d) The accused can show fitient evidence of ties to the
of the other person involved in the incident; or community. . . .
3. Upon the relationshipf the persons involved in the inci (e) The accused hgseviously failed to appear or failed to
dent. respondo a citation.

(b) A policy indicating that when any domestic abuse incidept () Arrest or further detention appears necessary to carry out

is reported to the district attorneyofice, including a report made '€9itimateinvestigative action in accordanesth law enforce
undersub.(4), a chaging decision by the district attorney shouldMentagency policies. ,
absentextraordinarycircumstances, be made not later than 2 (3) CONTENTs. The citation shall do all of the following:
weeksafter the district attorney has received notice of the inci (a) Identify the ofense and section which the person is alleged
dent. to have violated, including the date, and if material, identify the
(8) EDUCATION AND TRAINING. Any education and training by Propertyand other persons involved.
thelaw enforcement agency relating to tiendling of domestic ~ (b) Contain the name and address of the person cited, or other
abusecomplaints shall stress enforcementcdminal laws in identificationif that cannot be ascertained.
domesticabuse incidents anprotection of the alleged victim.  (c) Identify the dficer issuing the citation.
Law enforcement agencies asdmmunity oganizations with  (d) Direct theperson cited to appear for his or her initial
expertisein the recognition and handling ddmestic abuse inci appearancén a designated court, at a designated time and date.
dentsshall cooperate in all aspects of the training. _ (4) Service. A copy of the citation shall be delivered to the
(9) ANNUAL REPORT. (2) Eactdistrict attorney shall submit an personcited, and the original must be filed witie district attor
annualreport to the department of justice listing all of the foowney,
Ing: (5) RevIEW BY DISTRICT ATTORNEY. [f the district attorney
1. The number of arrests for domestic abuse inciderttsin declinesto prosecute, he or she shall notifie law enforcement
or her county as compiled and furnished by the law enforcemegencywhich issued the citation. The law enforcement agency

agencieswithin the county shallattempt to notify the person cited that he or she will not be
2. Thenumber of subsequent prosecutions and convictionsafargedand is not required to appear as directed in the citation.
the persons arrested for domestic abuse incidents. (6) CITATION NOBAR TO CRIMINAL SUMMONSORWARRANT. The

(b) The listing of the numbef arrests, prosecutions and eonprior issuance of a citation does not bar the issuance of a summons

victions under par(a) shall include categories by statutory referor @ warrant for the samefehse.
enceto the ofense involved and include totals for all categories. (7) PRePARATIONOFFORM. The judicial conference shall pre
History: 1987 a. 3461989 a. 2931993 a. 3191995 a. 3042005 a. 104 scribethe form and content of the citation unders8.171

NOTE: 1987 Ws. Act 346 which created this sectionstates the legislative (8) INAPPLICABILITY TOCERTAIN DOMESTICABUSECASES. A law

intent and purpose in section 1 of the Act. f ffi . L f
Questions by an 6iter prior to an arrest to determine which spouse was the pﬁ»‘” orcemenbilicer may not issue a citation to a person for an

mary physical aggressor undsub. (3) (a) 1. b. were investigatory avitanda ~ Offenseif the oficer is required to arrest the person for thérde
warningswere not required when the defendant was not deprived of freedom or qugaders. 968.075 (2)
tioned in a coercive environment. Statéeprich,160 Ws. 2d 472465 N.W2d 844 History: 1983 a. 4332005 a. 104
(Ct. App. 1991). Y- : - 108

Warrantlessrrest and detention for bail jumpir@#6.49, is authorized if probable .
causeexiststhat the arrestee violated theJconFt)arg?prohibition in sub. (5? (a) 1. afR$8.09  Warrant on failure to appear . (1) When a defend
beingreleased under ch. 9688 Atty. Gen. 177 antor a witness failso appear before the court as required, or vio

This section applies to roommatiésng in university residence halls, whether-pri |atesa term of the defendagatbr withess bond or the defendast’

vately or state owned. If criteria requiring arrest under sub. (2) exist, a law enfor(&ﬁ, . bati if h . b h
mentofficer must make a custodial arre3® Atty. Gen. 109 witness$ probation, if anythe court may issue a bench warrant
A Prosecutds View of Elder Abuse. Hanrahan. isVLaw Sept. 2000. for the defendand’ or witness arrest which shall direct that the

defendant or witness be brought before the court without unrea
968.08 Release by law enforcement officer of arrested  sonabledelay The court shall state on the record at the time of
person. A law enforcement diter having custody of person issuanceof the bench warrant the reason therefor
arrestedvithout a warrant may release the person arrested without(2) Prior to the defendarg’ appearance in court after the
requiringthe person to appear before a judge if the law enforagefendant'sarrest under sulf1), ch.969 shall not apply
mentofficer is satisfied that there are inficient grounds fothe History: 1971 c. 2981993 a. 486

issuanceof a criminal complaint against the person arrested. A bench warrant may be directed to all law enforceméiceds in the statevith-
History: 1993 a. 486 outregard to whether the defendant is glearwith a violation of a state statute or
y: ’ countyordinance. The form of the warrant should be as suggested by s. 968.04 (3)
(a) 7. 62 Atty Gen. 208.

968.085 Citation; nature; issuance; release of

accused. (1) NATURE. A citation under this sectids a diree 968.10 Searches and seizures; when authorized. A

tive, issued by a law enforcementioér, that a person appear insearchof a person, object or place may be made and things may
courtand answer criminal chggs. A citation is not ariminal be seized when the search is made:
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(1) Incident to a lawful arrest; (e) Contents. The contents of a warrant upon oral testimony
(2) With consent; shallbe the same as the contents of a warrant ufiolaaf.
(3) Pursuant to a valid search warrant; (f) Entry of time of execution. The person who executdse

(4) With the authority and within the scope of a right of |anquarrantshaIIenter the exact time of execution on the face of the
inspection; duplicate original warrant.

. ; (4) LocATION OF SEARCH. A search warrant may authorize a
fi Org?rzglzgr;?g\%fde}ﬁ (z&r;%hz%u(r)lrn g an authorized temporary UESarcho be conducted anywhere in the state and may be executed

- ; pursuanto its terms anywhere in the state.

(6) As otherwise authorized by law History: 1971 c. 2981983 a. 443Sup. Ct. OrderL41 Ws. 2d xiii (1987).
NOTE: See the notes to Atrticle |, sectionl] of the Wisconsin Constitution. Judicial Council Note, 1988:Sub. (2) is amended to eliminake preference for
written affidavits as the basis for search warrantgleffhoned testimony allows

. fasterresponse and the transcribed record is no less adequate for. review
968.11 SCOpe of search incident to lawful arrest, When Sub.(3) (a) is amended to eliminate the preference for writfedasits as the basis

a lawful arrest is made law enforcement ﬁte_r may rea_sonably for search warrantsTelephonedestimony allows faster response and the transcribed
searchthe person arrested and an area within such peisane  recordis no less adequate for review

diate presence for the purpose of: Sub.(3) (c) is amended to eliminate the preference for writtiesits as the basis
. ) ’ for search warrantsTelephonedestimony allows faster response and the transcribed
(1) Protecting the dicer from attack; recordis no less adequate for review
i ina* Sub. (3) (d) is amended to authorize that the testimony be recorded either by a
@) Prevemlrllg the pers.o.n from esgaplng, i stenographiceporter or a voice recording device. [Beler efective Jan. 1, 1988]
(3) Discovering and seizing the fruits of the crime; or NOTE: See the notes to Article I, sectionl] of the Wisconsin Constitution.

(4) Discoveringand seizing any instrumentsticles or things h ) . .
which may have been used in the commission of, or which mg§8-13 Search warrant; property subject to seizure.
constituteevidence of. the &nse. ) A search warrant may authorize the seizure of the following:

The holding of Arizona v. Gant, 556 U.S.__, thatBelton does not authorize a (@) Contraband, which includes without limitation because of

vehiclesearch incident to a recent occupmattest after the arrestee has been secur@humeratiomottery tickets, gambling machines or other gam
andcannot access the interior of the vehicle is adopted as the proper interpretgfi . ! . . .
of the Wisconsin Constitutios' protectionagainst unreasonable searches and sgﬂﬁp'g devicesJewd, obscene or indecent written matfectures,

zures. State vDearborn, 2010 W1 84, __i®2d _,_ N.MZd___ 07-1894 soundrecordings or motion picture films, f|gd money owritten

~ NOTE: See also the notes to Article I, sectiorilof the Wisconsin Constitu instrumentsand the tools, dies, machines or materials for making
tion. them,and controlled substances, as defined #64.01 (4) and
controlledsubstance analogs, as defined #64..01 (4m)andthe
968.12 Search warrant. (1) DESCRIPTIONAND ISSUANCE. A implementsfor smoking or injecting them. Gambling machines

searchwarrant is an order signed by a judge directing a lay oyhergambling devices possessed by a shipbuilding business
enforcemenbfficer to conduct search of a designated person'.f?latcomplies with s945.095are not subject to this section.

designateabbject or a designated place for the purpose of seizing . o . )
designatecbroperty or kinds of propertyA judge shall issue a _, () Anything which is the fruit of or has been used indbwe
missionof any crime.

searchwarrant if probable cause is shown. X , . .
(2) WARRANT UPONAFFIDAVIT. A search warrant may be based (c) Anything other than documents which may constitute evi

upon sworn complaint or &flavit, or testimony recorded by g denceof any crime. . . . .
phonographiareporteror under sub(3) (d), showing probable (d) Documents which magonstitute evidence of any crime,

causetherefor The complaint, &ilavit or testimony may be upon if probable cause is shown that the documents are under the con
informationand belief. trol of a person who is reasonably suspected to be concerned in the

(3) WARRANT UPON ORAL TESTIMONY. (a) General rule. A commlssmrpf thaF crlr“ne under 9?9'05 2) . .
searchwarrant may be based upon sworal testimony commu (2) In this section, “documents” includes, but is not limited to,
nicatedto the judge by telephone, radio other means of elec books, papers, records, recordings, tapes, photographs, films or

tronic communication, under the procedure prescribed in this s@@Mmputeror electronic data.
section History: 1971 c. 2191979 c. 811995 a. 1, 448

. . X An adversary hearings not necessary for the seizure of a limited quantity of
(b) Application. The person who is requesting the warranibscenenaterial as evidence but is necessary before moretigentiary copies are

i i aed i seized. Stateex rel. Howard vO'Connell,53 Ws. 2d 248192 N.W2d 201(1971).
shall prepare a dUpllcate Orlgmal warrant d the dUpllcate “Contraband”under sub. (1) (a) is not limited to items thateese illegal; it also

original warrant, verbatim, to the_jljldge- Thelge Shal! enter encompassetems used, acquired, or transferred illegatigluding money Jones
verbatim, what is read on the original warrant. The judge maystate226 Ws. 2d 565594 N.W2d 738(1999),97-3306
directthat the warrant be modified. NOTE: See also the notes to Article |, sectiori 1of the Wisconsin Constitu

tion.
(c) Issuance. If the judge determines that there is probable
causefor Fhe warrant, the judgshall order the issuance of awar9e8.135 Subpoena for documents. Upon the request of
rant by directing the person requesting the warrant to sign thie attorney generair a district attorney and upon a showing of
judge’sname on the duplicate original warramt addition, the probablecauseunder s968.12 a court shall issue a subpoena
personshall sign his or her own name tive duplicate original requiringthe production of documents, as specified 968.13
warrant. The judge shall immediately sign the original warra(®t). The documents shall be returnable tocbert which issued
andenter on the face of the original warrant the exact time whete subpoena. Motions to the court, including, but not limited to,
the warrant was ordered to be issued. The finding of probalhifotionsto quash or limit the subpoerghall be addressed to the
causefor a warrant upon oral testimony shall be based on the sago@rt which issued the subpoena. Any person whtawfully
kind of evidence as is didient for a warrant upon fiflavit. refusesto produce the documents may be compelledbtso as
(d) Recording and certification of testimony. When a caller providedin ch.785 This section does not limit orfaft any other
informsthe judgethat the purpose of the call is to request a wagubpoenauthority provided by law
rant,the judge shall place under oath epetson whose testimony Hiztofiis 19|79t0- 81177, 1383 6; 443-:- her than those d ded salth
i H 1 i ankKs voluntary surrender of records other than those aemanae: e
formsa basis Qf the application .and each person applying for gﬁénaprovided no basis for suppression. Staféwift, 173 Ws. 2d 870496 N.w2d
warrant. The judge or requesting person shall arrange for allz(ct. App. 1993).
sworntestimony to be recorded either &gtenographic reporter _ This section protects the interests of persons whose documents are sought in addi
; i i h ipnyto protecting the interests of tiperson on whom a subpoena is served. The
or by means O_f avoice recordlng_devu_:e_. The JUdge shall have 3@%ndgnhad stgnding to challengggubpoenas issued to pproduce heebards.
recordtranscribed. The transcriptertified as accurate by thea person has standing to seek judicial intervention when that persaphesonal
judgeor reporteras appropriate, shdlk filed with the court. If stakein the outcome anib directly afected by the issues in controvers§tate v
the testimony was recorded by means of a voice recording devicgienagere008 Wi 55309 Wwis. 2d 601 749 N.W2d 61, 081114

. ; L . . his section encompassesntion to suppress documents in violation of this sec
the judge shall also file the original recording with the court. tionand to suppress statements directly derived from those documents. The circuit
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courthas discretion to suppress or allow evidence obtameiblation of a statute would not afect the validity of the searctState vMeier, 60 Wis. 2d 452210 N.W2d
thatdoes not specifically require suppression of evidence obtained contrary to 88 (1973).
statute depending on the facts and circumstances of theacakthe objectives of the  Thetrial court erred in suppressiegntrolled substances and associated parapher
statute. State v Popenhagen, 2008 WI 5809 Ws. 2d 601749 N.W2d 61,  naliaseized pursuant @search warrant on the ground that a transcript of testimony
06-1114 ) . ) uponwhich thewarrant was based was not filed within 5 days of its execution, as
If a person were permitted to bring a motion to quash the subpoena for bank dgsguiredby sub. (2), because: 4)968.22 provides that no evidence seized under a
mentsunlawfully obtained but not permitted to bring a motion to suppress '”Crm'”%ﬁz@archmarrant may be suppressdde to technical irregularities notiedting the
ing statements derived directly from the unlawfully obtained bank documents, f&endant'ssubstantial rights2) the 5-day filing requirement is a ministerial duty
persorwould not get the full benefit of the protectiontus statute, and the underly 5 yiolation of which does not invalidate a search absent prejudice; and 3) there was
ing objectives of the statute would be defeated. Steepenhagen, 2008 VBb, o prejudice when the transcript was filepproximately 6 weeks prior to the filing
309Wis. 2d 601749 N.W2d 61, 06-1114 of the information, before which the defendant was statutorily precluded from mak
ing any motion to suppress. Staté&lam,68 Ws. 2d 614229 N.W2d 664(1975).
968.14 Use of force. All necessary force may be useci@

cutea search warrardr to efect any entry into any building or 968.18 Receipt for seized property . Any law enforcement
propertyor part thereof to execute a search warrant. officer seizing any items without a search warrant shall give

Officersacted legallyuhen, arted with a search warrant, they kiiocked on a dogeceiptas soon as practicable to the person from whose possession
pusheat open when the defendant opened | Inches, and put Nim unaer restr; H f - -
beforeshowing the warrant. StateMeier, 60 Ws. 2d 452210 N.W2d 685(1973). ey are taken. Failure to give such receipt shaltender the evi

To dispense with the rule of announcement in executing a wapeatitularfacts ~ denceseized inadmissible upon a trial.
mustbe shown in each case that support fioesfs reasonable suspicion that exigent

circumstances exist. Anfiafer’s experience and training are valid relevant conside| . .
ations. State vMeyer 216 Ws. 2d 729576 N.W2d 260(1998),96-2243 968.19 Custody of property seized. ~Property seized under

Irrespectiveof whether the search warrant authorizes a "no-knock” eetagon @ Search warrant or validly seized without a warrant shall be safely
ablenesss determined when the warrant is executed. Stddawis, 2000 WI 270, it i i
240 We 30 15625 N W20 1 kegttb)k/ the oﬁceri[ \tﬁho rtnay IIeave it in the cust?gy of the sﬁefrlf
Thereis no blanket exception to the knock and announce requirement for-exectt . ake a receip e':e @0 long as ne_cessary I purpose o
ing warrants. ® justify no—knock entrya reasonable suspicion that knocking andeingproduced as evidence on any trial.
announcingwill be dangerous, or futile, or will inhibit thefe€tive investigation of
acrime must exist. RichardsWisconsin520 U.S. 385137 L. Ed. 2d 61%1997). . -
NOTE: See also the notes to Article I, sectiort Lof the Wisconsin Constity ~ 968-20 Return of property seized. (1) Any persorclaim
tion. ing the right to possession pfopertyseized pursuant to a search
warrantor seized without a search warrant may apply for its return
968.15 Search warrants; when executable. (1) A search tg the circuit court for theounty in which the property was seized
warrantmust be executed ameturned not more than 5 days aftepr where the search warrant was returned. The court shall order
the date of issuance. suchnotice as it deems adequate to be given the district attorney
~ (2) Any search warrant not executed within the tjpnevided ~andall persons who have or may have an intdresie property
in sub.(1) shall bevoid and shall be returned to the judge issuingndshall hold a hearing to hear all claims to its true ownership.
it. If the right to possession is proved to the cewd#tisfaction, it
Executionof search warrant is timely if in complianeéth (1) and if probable shall order the properfyother than contraband or property €ov
causewhich led to issuance still exists at time of execution. Defense has burdenspbqnder sub(1m) or (1r) or s.173.12 173.21(4), or968.205

proof in timeliness challenge. StateBdwards98 Ws. 2d 367 297 N.w2d 12 N
(1980). returnedif:

Law enforcemens failure to return an order and inventory within the confines of (a) The property is not needed as evidencé oeeded, satis

$s.968.15 and 968.1did not render the execution of the order unreasonable. T?e R
timely return of a warrant is a ministerial duty that does rfetathe validity of the ~ factory arrangements can be made for its return for subsequent use

searchabsent prejudice to the defendant. Statweum, 2010 WI 92, ¥/ gsevidence: or
2d__,___ N.W2d___08-0658 ' . . o .
(b) All proceedings in which it might be required have been
968.16 Detention and search of persons on premises. completed.
The person executing theearch warrant may reasonably detain (1m) (a) In this subsection:
andsearch any person on the premises at the time to protect him 1. “Crime” includes an act committed by a juvenile or by an

self or herself from attack or to prevent the disposalaiceal aquit who is adjudicated incompetent that would have been a

mentof any item particularly described in the search warrant. crime if the act had been committed by a competent adult.
History: 1993 a. 486 u ” ; B
Thedefendant had sfifient control and dominion over a dar it to be considered 2. “Dangerous weapon” has the meaning given BBS.22
“premises,"justifying a search of the defendant. StatReed156 Ws. 2d 546457  (10).

N.W.2d 494 (Ct. App 1990). . . .
Thefrisk of a person not named in a search warrant during the executiowmairthe . (b) If the seized property is a dangerous weapon or ammuni

rantwas reasonable when occupants of the residence were very likely to be invokiéd, the property shall not be returntalany person who com

in drug traficking; drugs felt in a pocket during ttfiesk were lawfully seized when mitted a crime involving the use of the dangerous weapdheor

the officer had probable cause to believe that there was a connection between P ;

wasfelt and criminal activity State vGuy 172Wis. 2d 86492 N.W2d 31L (1992). ‘%?ﬁtmun!tlon. The property may be returned to the rightful owner
Law enforcements failure to return an order and inventory within the confines dfinderthis section if the owner had no prior knowledge of and gave

$5.968.15 and 968.1did not render the execution of the order unreasonable. Thfy consent to the commission of the crinféroperty which may

timely return of a warrant is a ministerial duty that does rfetathe validity of the b do der thi b H hall be di d

searchabsent prejudice to the defendant. StaBveum, 2010 Wi 92, __ v NOtbe returnedo an owner under this subsection shall be dispose

2d__, N.W2d__ 08-0658 of under subg(3) and(4).

tioE.OTE: See also the notes to Article |, sectiori lof the Wisconsin Constitu (1r) (a) If the seized property is a firearm ordered seized under

s.51.20(13) (cv) 1, 2007 stats., the court that issued that order
968.17 Return of search warrant. (1) The return of the shallorder the firearm returned if the order undérls20 (13)cv)
searchwarrant shall be made within 48 hours after executitineto 1., 2007 stats., has been canceled und&r.20 (13)cv) 2.0r(16)
clerk designated in the warrarithe return shall be accompaniedgm), 2007 stats., or is canceled undes&20 (13) (cv) 1m. c.
by a written inventory of any property taken. Upon request, the (b) If the seized property is a firearm ordered seized under s.
clerk shall deliver a copy of the inventory to the perdmm 51.20 (13) (cv) 1.the court that issued that order shall order the
whomor fromwhose premises the property was taken and to t&armreturned if the order under5l.20 (13) (cv) 1is canceled
applicantfor the search warrant. unders.51.20 (13) (cv) 1m. c.

(2) An affidavit or complaint made in suppast the issuance  (c) If the seized property is a firearm ordered seized under s.
of the warrant and the transcript of any testimony taken shall g 45(13) () 1, the court that issued that order shall order the fire
filed with the clerk within 5 days after the date of the execution gfm returned if the order undersl.45 (13) (i) lis canceled under
any search warrant. s.51.45 (13) (i) 2. c.

History: 1971 c. 298 . . . .
In computing the time within which a search warrant must be returned, the court (d) If the seized property is a firearm ordered seized under s.

may exclude the hours between 4:30 p.m. Friday and 8 a.m. MoBish a delay 54.10(3) () 1, the court that issued that order shall order the fire
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armreturned if the order unders1.10 (3) (f) 1is canceled under has no use shall be turned over the department of natural
s.54.10 (3) (f) 2. c. resourcedor sale andlistribution of proceeds under29.934or

(e) If the seized property is a firearm ordered seized undef®, use under £29.938
55.12(10) (a) the court that issued that order shall order the fire (4) Any property seized, other than property covered usder
armreturned if the order under55.12 (10) (a)s canceled under 968.205 that poses a danger to life or other property in storage,
s.55.12 (10) (b) 3. transportatioror use and that is not required for evidence or fur

(2) Propertynot required for evidence or use in further invegher investigation shalbe safely disposed of upon command of
tigation, unless contraband or property covered under (@) 1€P€rson in whose custody they are committed. Thewiigge,
or (1r) or .173.120r 968.205 may be returned by thefiger to  [OWn Or county shall by ordinance or resolution estalaisposal

the person from whom it was seized without the requirement oP5cedures. Proceduresnay include provisions authorizing an
hearing. attemptto return to the rightful owner substances which have a

commercial value in normal business usage and do not pose an

(3) (a) First class cities shall dispose of dangerous weapafis. o i - N
o ; . . ediatethreat to life or propertylf enactedany such provision
or ammunition seized 12 months after ta session of them shallinclude a presumption that if the substance appears to be or

if the ownerauthorized under sufilm), has not requested their. -
returnandif the dangerous weapon or ammunition is not requir@reported stolen an attempt will be made to return the substance

; A . L . the rightful owner
for evidence or use in further investigation and has not disen History: 1977 ¢.26Q 1977 c. 44%.497 1979 c. 2211981 c. 1601983 a. 189

posedof pursuant to a court order at the completion of a crimingbzg (3) 1983 a. 2781985 a. 285244710 2449 3200 (35) 1987 a. 2031987 a.

actionor proceedingDisposition procedures shall be establishegB2s.64; 1993 a. 90196, 1996 a. 1571997 a. 192248, 1999 a. 1852001 a. 16

by ordinance or resolution and may include provisions auth@gi;ﬁiﬁ%‘? sggzdabi)spiw has the burden of showing that it is not contraband

rizing an attempt t?_ retum_ to the rightful owner agngerous andis not needed as evidence in a possible retrial. Money may be applied to-the pay

weaponor ammunition which appear to be stolen or are reportg@ntof counsel fees. ‘iter v Sauk County Clerkf Court,53 Ws. 2d 178191

stolen. If enacted, any sugtrovision shall include a presumptionN-W.2d852(1971). _ )

thatif the dangerous weapons or ammunition appear to be or pr‘é‘der sub. (1m) (b), “rightful owner” refers to an innocent person who owned a
. irearmor ammunition at the time anfefise was committed. StatéWilliams, 148

reportedstolen an e_lt_tempwnl be madt_e to return the dangerousyis. 2d 852436 N.W2d 924(Ct. App. 1989).

weaponor ammunition to the authorized rightful ownef the Whetherexplicit photographs seized during the execution of a search warrant were

returnof a seized dangerous weapon other than a firearm is gtrabands discussed. In re Return of Property in StaRewnhof, 185 Ws. 2d60Q

o : 518N.W.2d 307(Ct. App. 1994).

requeSte_d)y its rightful owner U”‘_’er sufl) and is r_]Ot returned In the event that the district attorney eleut$ to bring a forfeiture action against
by the oficer Unders!-lb-(z), the city shall safel_y dispose of t_hes_eizecbropertya person seeking the return of the property may do so under this sec
dangerousveapon qarif the dangerous weapon is a motor vehlcléléorh3 g%tG S. 961.55 (3). Jones S$tate,226 Wis. 2d 565594 N.W.2d 738(1999),
asdefined in s340.01 (35) sell the moto_r vehicle following the Thedefinition of contraband in s. 968.13 applies to this section.blirden is on
procedureunder s973.075 (4)or authorize a law enforcementtne state to prove by the greater weight of the credible evideatgroperty is con
agencyto retain and use the motor vehicle. If the return of a seiz@\%agg%?é (Sltggg‘)?tgtg f%%fg under this section. Jorfate 226 Ws. 2d 565594
firearmor ammunition is not requested by its authorized gt St “use 11 sub (1m) (b) requires more than than the mere fact that a firearm
OWneruner SUb(l) and is not I’EIUI’UQd by thefiokr UDdEV sub. iswith a person. It must be part of the crime in swag State vPerez, 2000 WI
(2), the seized firearm or ammunition shall be shipped to aﬁqrahﬂ5,2§5 W812€|_2r318612 N.w2d 37499&3128 abiish & higpof

; : : This section establishes an in rem proceeding to establish true ownerphip-o
becomeproperty of the State_ C“me laboratories. A perso_n deslgty. It does not authorizgranting a money judgment to the rightful owner when
natedby the department of justicaay destroy any material for seizedproperty is missing or mistakenly réturned to another as a judgmentrin an
which the laboratory has no use or arrange for the exchangefegfp:joce?dlng is valid OPIy'?gaIT(St thel propeaty not agamS\»/tu a d%fendam ora
materialwith other public agencies. In lieu of destruction, ShoUL: yrasase aseg o ' aukee Glass, 2001 Wi 6143 Ws. 2d 636628
derweapons for which the laboratories have no use shall bE_ '[U!’ﬂeﬂl_b.(lm) (b) prohibits the return of a dangerous weapon to a person convicted of
overto the department of natural resources for sale and distrilggryingaconcealed and dangerous weapon. Steenez, 2001 WI 7244 Ws.

- 2d 582 628 N.W2d 820 99-3108
tion of proceeds under 29.934or for use under 29.938 Sub.(1m) (b) is subject to the excessive fintause of the 8th amendment. State

(b) Except as provided in péa) or sub(1m)or(4), a city vil-  v. Bergcgiﬂs;,(%t))?Z t\)Ag App 3250 Wis. 2d 792641 u.WZd 179 Odl_08'14 _—

i i ub.(Im orbidsreturning weapons to one who committed a crime involving
lage, town or Coun'.[y Or. other custodian of a seized dangerotng use; it does not require that the defendant be convicted of that crime. Agreeing
weaponor ammunition, if the dangerous weapon or ammunitiog a crime being read in at the time of sentencing constitutes an admission of having
is not required for evidence or use in further investigation and hagmittedthe cnrfr)e. Whendchaed with p?ssessaor} of C? flrtearmdby ? ﬁerscm ord?tred i

; 0 possess a firearm under an injunction, a defendant need not have them literally
not be‘?”.d'SpOS?d of pursualjt to a court order at the Compleqil@mshands or on premises that he occupies but must have the right to possess them.
of a C!"m'nal action oproceeding, shall make reasonﬁ}bfer‘l’{ﬁ Not having contact with the weapons for several years did not establish lack of pos
to notify all persons who have or may have an authorized rightfgksiongspecially when the defendant was allowing the firearms to appreciate for

interestin the dangerous weapon or ammunition of the applicatiffffS3¢- State vKueny 2008 WI App 197296 Ws. 2d 658724 N.W 2d 399

requirementsinder sub(l). If, within 30 days after the notice, an A jaw enforcement agency may not retain unclaiswdraband money for its own
applicationunder sub(1) is not made and the seized dangerouse. In the absence of an asset forfeiture procedditigted by the state or a judicial

i i determinatiorthat the money constitutes contraband, a local law enforcamenty
weapon or ammunition is nmtumedby the oficer under sub. . shoulddispose of the money as unclaimed property undsg.66 (2). OAG 10-09

(2), the city village, townor county or other custodian may retain pue process does not require states to give detailed instructions to owners who
the dangerous weapon or ammunition audhorize its use by a seekthe return of lawfully seized property no longeeded in a police interrogation
law enforcement agencgxcept that a dangerous weapon used cgg;unal proceeding.West Covina vPerkins 525 U.S. 234142 L.Ed. 2d 636

the commission of a homlc!de ora handgun,dmmed Ins. This section applies although a crimirsaition has not been commenced; the prop
175.35(1) (b) may not beetained. If a dangerous weapon othesity owner has the burden of moving for the return of the prap&tpreme ideo,
thana firearm is not so retained, thigy, village, town or county Inc.v. Schulz,808 F Supp. 138q1992).

or other custodiashall safely dispose of the dangerous weapon . . . .

or, if the dangerous weapon is a motor vehicle, as defined in968.205 Preservation of certain evidence. (1) In this
340.01(35), sell the motor vehicle followinthe procedure under Section:

$.973.075 (4) If a firearm or ammunition is not so retained, the (a) “Custody” means actual custody of a person under-a sen
city, village, town or county or other custodian shall ship it to tHenceof imprisonment, custody of a probationearolee, oper
statecrime laboratories and it is then the property ofidberate  sonon extended supervision by the department of corrections,
ries. A person designated by the departmehfustice may actualor constructive custody of a person pursuard disposi
destroyany material for which the laboratories have no use tional order under ch938 supervision of a person, whether in
arrangefor the exchange of material with other public agenciemstitutionalcare oron conditional release, pursuant to a commit
In lieu of destruction, shoulder weapons for which the laboratanyentorder under 971.17and supervision of a person under ch.
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980, whetherin detention before trial or while in institutional careof the buildingidentified by the informant, which was otherwise correctly identified

; ; in the warrant. State Micholson, 174 Ws. 2d 542497 N.W2d 791(Ct. App.1993).
oron superwsed release pursuant to a commitment. order Mistakeson the face of a warrant were a technical irregularity under s. 968.22 and

(b) “Dischage date” means the date on which a peﬁsonthewarrant met the 4th amendment standard of reasonableness when altieough
f F.) arrantidentified the car to be searched incorrectly two times, the executioer of
released)r d.ISCh@ed from Cus.tOdy that resulted from a_C”mlnallttachedand incorporated an fafavit that correctlyidentified the car 3 times,
action,a delinquency proceeding under 888, or a commitment describingthe correct colomake, model, and style of the car along with the correct
proceedingunder s971.170r ch.980 or, if the person is serving licenseplate, and the information was based on the executiigeo$ personal
consecutivesentences of imprisonment, the date on which the pégf’%gd,g_e&’gg‘ %g’g?ﬁ‘iggg‘e’ss‘ate vRogers, 2008 WI App 17615 Ws. 2d
sonis released or disctgedfrom custody under all of the sen  NOTE: See also the notes to Article I, sectiori 1of the Wisconsin Constitu

tences. tion.

_ (2) Exceptas provided irsub.(3), if physical evidence that is 58 53 Forms. The following forms for use under thisapter
in the possession of a law enforcement agency includes any%

. > . : : any Bifyillustrative and not mandatory:
logical material that was collected in connection with a crimin TATE OF WISCONSIN
investigationthat resulted in a criminal conviction, delinquenc '
adjudication,or commitment under €71.17or 980.06and the ---- County
biological material is from a victim of the fense that was the sub AFFIDAVIT OR COMPLAINT.
ject of the criminal investigation or may reasonabby used to In the .... court of the .... of ....

incriminate or exculpate any person for thefavfse, the law A. B., being duly sworn, saythat on the .... day of ..., A. D.,

enforcementagency shall preserve the physical evideme# _  (year), in saictounty in and upon certain premises in the (city
everyperson in custody as a resultioé conviction, adjudication, town or village) of .... in saidounty occupied by .... and more par
or commitment has reached his or her disghatate. ticularly described as follows: (describe the premises) there are

(2m) A law enforcement agency shall retain evidence tww located and concealed certain things, to wit: (describe the
which sub. (2) applies in an amount and mannerfisiént to thingsto be searched for) (posses$edthe purpose of evading
developa deoxyribonucleic acid profile, as defined i©39.74 or violating the laws of the state ofi$fonsin and contrary to sec
(2d) (a), from the biological material contained in or included otion .... of the Vikconsin statutes) (owhich things were stolen
the evidence. from their true ownerin violation of section .... of the tonsin

(3) Subjectto sub(5), a law enforcement agency may destro§tatut'esxor, whichthings were used in the commission of (or may
evidence that includes biological material before the expiration@stitute evidence of)@imeto wit: (describe crime) committed
thetime period specified in sulf2) if all of the following apply: in violation of section .... of the \tonsin statutes).

(a) The law enforcement agensgnds a notice of its intent to Thefacts tending to establish the grounds for issuing a search
destroythe evidence to all persons who remain in custody advgrrantare as follows: (set forth evidentiary facts showing prob
result of the criminal conviction, delinquency adjudication, opblecause for issuance of warrant).
commitmentand to either the attorney of record for each person Wherefore the said A. B. prays that a search warrant be issued
in custody or the state public defender to search suclpremises for the said propergnd to bring the -

(b) No person who is notifiednder par(a) does either of the sameif found, and the person inthose possession the same is
following within 90 days after the date on which the persd‘,qund,before the said court (dvefore the .... court for .... County),

receivedthe notice: to be dealt with according to law
1. Files a motion for testing of the evidence undéi74.07 ) ~ (Signed) A.B.
(). Subscribed and sworn to before me this .... day of ...., .... (year)
2. Submits a written request for retention of the evidence to ..., Judge of the .... Court.
the law enforcement agency STATE OF WISCONSIN,
(c) No other provision of federal or state law requires the law. County
enforcemenggency to retain the evidence. SEARCH WARRANT.

(4) A notice provided under suf8) (a)shall clearly inform In the .... court of the .... of ....

therecipient that the evidence will be destroyed unless, within THE STATE OF WISCONSIN, @ thesherif or any constable or
daysafter the date on which tiperson receives the notice, eitheany peace dfcer of said county:

a motion for testing of thevidences filed under s974.07 (2)or WhereasA. B. has this day complained (in writing) to the said
awritten requestor retention of the evidence is submitted to th@ourtupon oath that on the .... day of ..., A. D., ... (year), in said
law enforcement agency o county,in and upon certain premises in the (dign or village)

(5) If, after providing notice under suf8) (a) of its intent to  of .... in said countyoccupied by ... .... and more particularly

destroyevidence, a law enforcement agency receives a writtgescribedas follows: (describe the premises) there are now
requestor retention of the evidence, the law enforcement agenieycatedand concealed certain things, to wit: (describe the things
shallretain theevidence until the disctge date of the person whoto be searched for) (possessed for the purpose of evading or violat
madethe request or on whose behalf the request was made, sulijerthe laws of the state of i¢onsinand contrary to section ....
to a court order issued undgr974.07 (7)(9) (a) or(10) (a) 5. of the Wsconsin statutes) (owhich things were stolen from their
unlessthe court orders destruction or transfer of the evidentree owner in violation of section .... of the Mtonsin statutes) (or
unders.974.07 (9) (b)r (10) (a) 5. which things were used in the commission(@f may constitute
History: 2001 a. 162005 a. 60 evidenceof) a crime, to wit: (describe crime) committed in viola
tion of section .... of the Wconsin statutes) and prayed that
968.21 Search warrant; secrecy . A search warrant shall be searchwarrant be issued to search said premises for said property
issuedwith all practicable secrecyind the complaint, fiavit or Now, therefore, in the name of the state dé¥gnsin you are
testimonyupon which it is based shall not be filed with the clerkommandedorthwith to search the said premises for said things,
or made public in any way until the search warrant is executegnif the same or any portion thereof are found, to bring the same
andthe person in whose possession the same are found, and return

968.22 Effect of technical irregularities.  No evidence thjswarrant within 48 hours before the said cdort before the
seizedunder a search warrant shall be suppressed becaes& of . court for .... County), to be dealt with according ta law

nical irregularities not décting the substantial rights dhe

Dated this .... day of ...., .... (year
defendant. y (yean)
. N . . . ...., Judge of the .... Court.
The incorrect identification of a building’address in a warrant waseghnical
errorand did not render the resulting search unreasonable when the search made was ENDORSEMENT ON VMRRANT
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Received by me ...., .... (year), at .... o’clock ....M. It was reasonable to conducteary search of a person who knocked on the door
. of a house while it was being searched for drugs pursuant to a warrant.. Ktdpe v
...., Sherif (or peace dfcer) 2002w App 17,250 Wis. 2d 296640 N.W2d 551 01-0549
RETURN OF OFFICER Terry and this section apply wonfrontations between the police and citizens in
§ . public places only For private residences and hotels, in the absence of a warrant, the
State of Visconsin police must have probable cause and exigent circumstances or consent to justify an

Court entry. Reasonable suspicion is not a prerequisite tofareds seeking consemd
! entera private dwelling. State Btout, 2002 WI App 41250 Wis. 2d 768 641
... County N.W.2d 474, 01-0904
. . s To perform a protectiveearch for weapons, arfiofr must have reasonable suspi
I hereby certify that by virtue of the within warrant | searchegbn that a person may be armed and dangerous. A court may considsexrsof
the within named premises and found the following thingseliefthat his, heror anothess safety is threatened in finding reasonable suspicion,
(describethings seized) and have the same now in my possesé?btﬁ’“h a belief is notrerequisite to a valid search. There is no per se rule justifying
- . " asSearch any time an individual places his or her hands in his or her pockets contrary
subjectto the direction of the court. to police orders. The defendasthand movements must be considered under the
i totality of the circumstances of the case. Statéyles, 2004 WI 15269 Wis. 2d 1
Dated this .... day of ...., .... (year) . 670N W.2d 449 021540
«oery Sherif (or peace dfcer) The principlesof Terry permit a state to require a suspect to disclose his or her name
History: 1997 a. 250 in the course of @erry stop and allow imposing criminal penalties for failing to do
so. Hiibel v Sixth Judicial District Court of Nevadepmboldt County542 U.S. 177
. . 159L. Ed 2d 292124 S. Ct. 24512004).
968.24 Temporary questioning without arrest. After Whenthe defendarg refusal to disclose his name was not based on any articulated
havingidentified himselfor herself as a law enforcemenfiadr, realand appreciable fear that his name would be used to incriminate him, or that it
a law enforcement fiter may stop a person ina pUbliC place fowouldfurmsh a link in the chain of evidence needed to prosecute him, application of

. . . acriminal statute requiring disclosure of the persardme when the policefioler
areasonable period of time when théagr reasonably SUSPeCtSyeasonablsuspected the person had committed a crime did not violate the protection

that such person is committing, is abdatcommit or has com againstself-incrimination. Hiibel vSixth Judicial District Court of Nevada, Hum

mitteda crime, and may demand the name and addfelse per ~ PoldtCounty 542 U.S. 177159 L. Ed 2d 292124 S. Ct. 24512004). _
! Weavingwithin a single trdfc lane does not alone give rise to the reasonable-suspi

sonand an explanation of the perspobnduct. Such detentioncion necessary to conduct an investigative stop of a vehicle. The reasonableness of
and temporary questioning shall be conducted in the vicinitystop must be determined based on the totality of the facts and circumstances. State
wherethe person was Stopped. v. Post, 2007 Wi 6(.?130]..‘WS. Zd 1733 N.w2d 63405—2778 o ) )

) . The potential availability of amnocent explanation does not prohibit an investiga
History: 1993 a.486 o tive stop. If any reasonable inference of wrongful conduct can be objectively dis
Suspiciousbehavior of a driver and passenger justified detentBtate vGoebel,  cerned,notwithstanding the existence of other innocent inferences that could be

103Wis. 2d 203307 N.W2d 915(1981). drawnthe oficers have the right to temporarily detain the individual for the purpose
A defendans flight froma police oficer may using the totality of circumstances of inquiry. State vLimon, 2008 WI App 77312 Ws. 2d 174751 N.W2d 877
test,justify a warrantless investigatory stop. Statdacksonl147 Ws. 2d 824434  07-1578

N.W.2d 386(1989). Cell Phone 1ps of Crime and ‘Reasonable Suspicion.” Andregds.Waw June
Actions suggesting to a reasonable polideef that an individual is attempting 2005.

to flee is adequately suspicious to support an investigatory stop. Stateéerson, NOTE: See also the notes to Article |, sectiori 1of the Wisconsin Constitu

155Wis. 2d 77454 N.W2d 763(1990). tion.

The Terry rule applies once a person becomes a valid suspect even theugh
encountemas initially consensual; if circumstances show investigation is not corB . L
plete,the suspect does not have the right to terminate it. Statyey 157 Ws. 2d 68.25 Search during temporary questioning. When a

532 460 N.W2d 424(Ct. App. 1990). law enforcement dicer has stopped a person for temporary gues

Whena persors activity may constitute either a cifdrfeiture or crime, aninves  tioni
tigative stop may be performed. Statekvier, 165 Ws. 2d 673478 N.W2d 63(Ct. tlﬁmng p“’t'f]“am Fof68'24?ndh re_as?_na_tbly sluspec'Fs that hetor
App. 1991). sheor another is in danger of physical injutlye law enforcemen

A “showup” where police present a single suspect to a witness for identificati@fficer may search such person for weapons or any instrument or

oftenat or near a crime scene shortly after the crime occurs, is suggestivet butgrticle or substance readily capable of causing physical irajody
'("g{’_e,(g“;?i'g’gyg)”ggfgﬂgg’a se. State vGamey207 Ws. 2d 520558 N-W2d 916 ¢ 5 <ort not ordinarily carried in public places by law abiding per

Detaininga person at his home, then transporting him about one mile to the scs@ns. If thelaw enforcement €iter finds such a weapon or instru
of an accident in which heas involved, was an investigative stop and a reasonabigent or any other property possession of which the law enforce

partof an ongoing accident investigation. StatQuartana213 Ws. 2d 440570 toffi blv beli titute th L
N.W.2d 618(Ct. App. 1997)97-0695 men 0 icer reas_ona y be IF..‘VQS may consti U e the commission
Tha’tvtlhe ddefendar]t is detained in a tenarwﬂy st%p does not automatica}llyd of a crime, or which magonstitute a threat to his or her safétg
mean Miranda warnings are not requiredWhether the warnings are require i i i i
dependn whether a reasonable person in the defersdamsition would have cen I.aW enforcemen.t cbi_:er may t‘f"ke I.t and keep it until the c_omple
sideredhimself or herself to be in custadiBtate vGruen,218 Ws. 2d 581582  tion of the questioning, at which time the law enforcemeiinteaf
N.W.2d728(Ct. App. 1998)96-2588 ) shalleither return it, if lawfully possessed, or arrest the person so
This section authorizes fiders to demandentification only when a person is sus estioned
pected of committing a crime, but does not govern the lawfulness of requests-for idH - .
tification in other circumstances. StateGriffith, 2000 WI 72236 Ws. 2d 48613 History: 1993 a. 486
N.W.2d 72, 98-0931 An investigatory stop—and—frisk for the sole purposelis€overing a suspest’
A police oficer performing alerry stop and requesting identification couldper identity was lawful under the facts of the case. Stafdynn,92 Ws. 2d 427285
form a limited search for identifying papers when: 1) the informatiorived by the N.W.2d 710(1979).
officer was not confirmed by police records; 2) the intrusion on the suspect was minia stop-and-frisk was not an unreasonaelarch and seizure. Stat&Mlliamson,
mal; 3) the oficer observed that the suspegtockets were bulging; and 4) théasr 113 Wis. 2d 389335 N.W2d 814(1983).
hadexperience with persons who claimed to haveaatification when in fact they 115 section : ) ;
; < permits anfider to search the passenger compartment of a vehicle
did. State vBlack, 2000/1 App 175,238 Ws. 2d 203617 N.W2d 21099-1686 r weapons if an individual who recently occupied the vehicle is stopped under s.
UnderFloridav. J.L., an anonymous tip giving rise to reasonable suspicion mu %8 24and the dfcer “reasonably suspects that he or anotherdsimger of physical
bearindicia of reliability That the tipstés anonymity is placed at risk indicates thatinjufy " State vMoretto,144 Ws. 2d 171423 N.W2d 841(1988)
theinformant is genuinely conc_e(r]eq and not a fallacious prankStmoborated IthoughTerry provides only for an diter to conduct a carefully limited search
aspe}g:ts;f trlua tip E-”S(l) lend credeb|I|ty, tlhe corrobarated actions of the Sus\,%em N&the outer clothing in an attempt to discover weapons that might be used to assault
23 Ig?,frggéyNCC\Tzlgaltl)% ggcifsélemse ves. StatéMliams, 2001 W1 21241 Ws. him or her under the circumstancesthis case, the search was properly broadened
An anonymous tip regarding erratic driving from another driver calling froella to encompass the opening of the defendamirse, which was essentially an exten

h g il i i it . sionof her person where the purse was accessible byState vLimon, 2008 WI
phonecontained sticient indicia of reliability to justify an investigative stop when.ﬁgJa 77,312 Ws. 2d 174751 N.W2d 877 07—1578

1) the informant was exposed to possible identification, and therefore possible arn . .
if the tip proved false; 2) the tip reported contemporaneous and verifiable ebservderry tempered or torpedoed? The new law of stop and frisk. Lewis. WBB Aug.
tionsregarding the driving, location, and vehicle; and 3) tfiesfverified many of . . ) . .
the details in the tip.That the tip reasonably suggested intoxicated driving createdNOTE: See also the notes to Article |, sectiorl] of the WisconsinConstitu-
anexigency strongly in favor of immedigpelice investigation without the necessity tion.
thatth% oficer personallc)j/ observe erratic driving. StatRutzinski, 2001 W1 2241
Wis. 2d 729 623 N.W2d 516 98-3541 : - P
Whena caller identifies himself or herself by name, placing his oahenymity 968.255 Strip searches. (1) In this section:
atrisk, and the totality of the circumstances establishes a reasonable suspicion thafg) “Detained” means any of the following:
criminal activity may be afoot, the police may execute a lawful investigative stop.
Whetherthe caller gave correct identifying information, or whether the police ulti 1. Arrested for any felony

matelycould have verified the information, the calley providing the information, :
riskedthat his or her identity would be discovered and cabeatonsidered anony 2. Arrestedfor any misdemeanor under k67.3Q 940.19

mous. State vSisk, 2001 Wi App 18247 Ws. 2d 443634 N.W2d 87700-2614 941.20(1), 941.23 941.237941.24 948.6Q 0or948.61
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3. Taken into custody under®38.19and there are reasonablesearchshall be conducted with extreme care by a person who has
groundsto believe the juvenile has committed an act which Hadtraining in handling physically disabled persons.
committedby an adult would be covered under suhdbr 2. History: 1979 c. 240

4. Arrested for any misdemeanor not specifiestind2., any . o
otherviolation of state law punishable by forfeiture or any loc&168.26 John Doe proceeding. (1) If a district attorney
ordinanceif there is probable cause believe the person is con fequestsajudge to convene a proceeding to determine whether a
cealinga weapon or a thing which may constitute evidence of tREme has been committed in the cosrjurisdiction, the judge
offensefor which he or she is detained. shallconvene a proceeding described under@)land shall sub

(b) “Strip search” means a search in which a detapeesors poenaand examine any witnesses thistrict attorney identifies.

genitals pubic area, buttockr anus, or a detained female person’  (2) () Except in pafam) in this subsection, “district attor
breastjs uncovered aneiither is exposed to view or is touched byiey” includes a prosecutor to whom the judge has referred the

aperson conducting the search. complaintunder par(am).
(2) No person may be the subject of a strip search unless he ofam) If a person who is not a district attorney complains to a
sheis a detained person and if: judgethat heor she has reason to believe that a crime has been

(a) The person conducting the search is of the same sk acOmMMittedwithin the judges jurisdiction, the judgshall refer the
persondetained, unless the search is a body cavity search ¢ @mplaintto the district attorney pif the complaint may relate to

ductedunder sub(3); the conduct of the district attornetp another prosecutor under s.
(b) Thedetained person is not exposed to the view of any p3r7 8.045 o .
sonnot conducting the search; (b) If a district attorney receives a referral ungar (am), the

district attorney shall, within 90 days oéceiving the referral,
recording: issuechages or refuse to issue cbes. If the districattorney

. . . refusesto issue chaes, the district attorney shall forward to the
(d) A person conducting the search has obtained the prier Wiilyge in whosejurisdiction the crime has allegedly been eom
tenpermission of the chief, shérdr law enforcement administra iteq a1 law enforcement investigative reports on the matter that

tor of the jurisdiction where the person is detainedisror her 50 the custody of the district attorndyis or her records and
designee,unless therés probable cause to believe that th@,qefiles on the mattermnd a written explanation why he or she
detainedperson is concealing a weapon; and ~ refusedto issue chaes. The judge may require a law enferce
_ (e) A person conducting the search prepares a report identifjentagency to provide to him or her any investigative reports that
ing the person detained, all persons conducting the search, t{i€law enforcement agency hea the matter The judge shall
time, date and place of tm;aarch and the written authorizationsgnyenea proceeding as describedder sub(3) if he or she
requiredby par(d), and provides a copy of the report to the persqqstermineghat a proceeding is necessary to determineiinae
detained. hasbeen committed. When determining raceeding is neces

(3) No person other than a physician, physician assistantgiry, the judge may consider the law enforcemiemestigative
registerednurse licensed to practice in this state may conducteports,the records and case files of the district attqraag any
body cavity search. otherwritten records that the judge finds relevant.

~ (4) A person who intentionally violates this section may be (c) In a proceeding convened under. gy, the judge shall
fined not morethan $1,000 or imprisoned not more than 90 daygibpoenaand examine under oath the complainant and any wit

(c) The search is not reproduced through a visuaoond

or both. nesseshat the judge determinés be necessary and appropriate
(5) Thissection doesot limit the rights of any person to civil to ascertain whether a crime has been committed and by whom
damage®r injunctive relief. committed. Thejudge shall consider the credibility of testimony

(6) A law enforcement agencys defined in 465.83 (1) (b) in support of and opposed to the persadmplaint.
may promulgate rules concerning strip searches which at least(d) In a proceeding convened under.hj, the judge may
meetthe minimum requirements of this section. issuea criminal complaint if the judge finds $iafent credible

(7) Thissection does not apply to a search of any person wigyidenceto warrant a prosecution of the complaint. The judge

(a) Is serving a sentence, pursuant taviction, in a jail, state Shall considerin addition to any testimony under p@), thelaw
prisonor house of correction. enforcementnvestigative reportghe records and case files of the

(b) Is placed in or transferred to a juvenile correctional fa,cilit?iStriCt attorneyand any other written reports that the judge finds

asdefined in s938.02 (10p)or a secured residential care centelelevam‘ . ) . .

for children and youth, as defined ing88.02 (15g) _ (3) Theextent to which the judge may proceed in an examina
() Is committed, transferred or admitted undersapg71or 1ON under sub(1) or (2) is within the judges discretion. The

975 ' ' examinationmay be adjourned and may be secret. Any witness

) . . examinedunder this section may have counsel present at the
H(‘jt) Is f;gf'”gf ﬁfg 1a ng‘igg;” °3f3prg{?lat'ghlgg‘sd@fgﬁboglggg examinationbut the counsel shall not be allowed to examine his
o oy e e oL 2, 171093 2. 95108 or her client, cross-examine other witnesses, guebefore the
A visual body cavity search is more intrusive than a strip search. It is not objfiagdge. Subject to s971.23 if the proceeding is secret, the record
tively reasonable for police to conclude that consent to a strip search includes co i i obia
to scrutiny of body cavities. StateWallace, 2002 WI App 6251 Wis. 2d 625642 VEPft‘he tprogeedlng and the ttttestlrgo?y 't:a it Il not bli.Open (50
N.W.2d 549 00-3524 Inspectionoy anyone excep _e C IStrict & o_rney un ES!JSE
Intrusivesearches of the mouth, nose, or ears are not covered by sub. (3). Howd¢rthe prosecution at the preliminary hearing or the trial of the
searchesf those body orifices should be conducted by medical personnel to comgl¢cusedand then 0n|y to the extent that it is so used. A court, on
with the 4th and Sth amendmentsl Aty Gen. 12 the motion of a district attorneynay compel a person to testify or
@) In produceevidence under 872.08(1). The person is immune from
%osecutioras provided in ©72.08 (1) subject to the restrictions
unders.972.085

968.256 Search of physically disabled person.
this section, “physically disabled person” means a person w
requiresan assistive device for mobiljitycluding, but not limited History: 1989 a, 1221991 a. 88223 315 2009 a. 24

to, a wheelchairbrace, CrUtc_:h or aI‘FIfICIal limb. A defendanmust be allowed to use testimony of witnesses at a secret John Doe
(2) A search of a physically disabled person shalctle proceeding to impeach the same witnesses at the trial, even if the prosecution does
ductedin a careful mannerlf a search of a physically disablednot use the John Doe testimonilyers v State,60 Wis. 2d 248208 N.W2d 31

. A - . 1973).
person requires the removal of an assistive device or 'nVOIVegﬁw immunity hearing must be in open court. State ex rel. Newspapers, @ie. v

personlacking sensation in some portion of his or her beltly  cuit Court,65 Ws. 2d 66 221 N.W2d 894(1974).
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A person chged as a result of a John Doe proceeding has no recognized integs(2), or 948.085 no districtattorney may do any of the following
in the maintenance of secrecy in that proceedidghn Doe proceedings are-dis in connection with the report:
cussed.State vO'Connor 77 Ws. 2d 261252 N.W2d 671(1971). .

No restriction under the 4th or 5th amendment precludes the enforcement of an(a) Order that the person submit to a test using a lie detector
?nfg?g?;{;a;‘gggf;‘g\;*MX;“;g'ifgggef,ﬁf*vezydazp{ga‘i;;‘%{“dge in a John Doe pmce‘?d (b) Suggest or request that the person submit to a test using a
Due process does not require that a John Doe witness be advised of the natuli€ofietector without first providing the person with notice and an
the proceeding or that the witness is adet’ of the investigation. yanv. State79  explanationof his or her right not to submit to such a test.

This section does not violate the constitutional separafipowers doctrine. John

D di di d. Staté/ashingt 3 Wis. 2d 808266 N.W2d .
Do Florendings are discussed. Stattashington3 Ws. 2d 808 968.27 Definitions. In $5.968.28t0 968.375

A balance between the pubticight to know and the need for secrecy in John Doe (1) “Agaqrieved person” means a person who was a party to
proceedings is discussed. reWis. Family Counseling Services$tate 95 Ws. 2d ( ) 99 P P party

670, 291 N.W2d 631(Ct. App. 1980). anylnte!’cepted wire, e.leCtronIC.Or oral Cqmmunlcatlon or a per
A John Doe judge may nisue a material witness warrant under s. 969.01 (3gonagainst whom the interception was directed.

Statew Brady 116 s, 20 154345 N\W2d 533(CL App. 1984, (2) "Aural transfer” means a transfer containing the human
ena JohrDoe proceeding is not a joint executive and judicial undertaking, the : ; - . :
proceduredoes not violate the separation of powers doctrine aconistitutional. Voiceat any point from the p0|n.t of origin to the p0|r_1t of recepthn.
Statev. Unnamed Defendart50 Ws. 2d 352441 N.W2d 696(1989). (3) “Contents”whenused with respect to any wire, electronic

A John Dogudge may issue and seal a search warrant, and a district attorney ig@oral communication. includes amformation concerning the
independentlyssue a criminal complaint, regardless of the existence of the John Dge ’

A John Doe cannot be used to obtaidence against a defendant who has alread§UbStancepurport or meaning of that communication.

826222296—‘(’- State vCummings,199 Ws. 2d 721 546 N.W2d 406 (1996), (4) “Electroniccommunication” means any transfer of signs,

To be entitled to a hearing, a JoBoe complainant must do more than merelﬁ'gnals-wmmg,v Images, S‘?U”dsv data or mt_elhgence of any n_ature
allegein conclusory terms that a crime has been committed. The complaipetat ~Wholly or partially transmitted by wire, radio, electromagnetic,
tion must allege facts that raise a reasonable belief that a crime habemaitted. photoelectronicor photooptical system. “Electronic communica

Stateex rel. ReimannaCircuit Court for Dane Countg14Wis. 2d 605571 Nw2d POy : .
385(1007). 962361 T orerane oung14Wws > tion” does not include any of the following:

event Consinuing the anauthonzed bractoe of law did not requne exclusion of e (%) The radio portion of a cordless telephone communication
testimonyat triaI.gState VNoble, 200% WI 64253 Wis. 2d 206qG46 N.W2d 38 tRatis tl’_ansmitted between the cordless telephone handset and the
99-3271 baseunit.

Article VII, Section 5 (3), read together with ss. 808.03 (2) and 809.51 (1jiis suf ; ; ;
ciently broad in scope to permit the court of appeals to exercise supervisory-jurisdic (b) Any wire or oral communication.
tion over the actions of a judge presiding over a John Doe proceeding. When render(c) Any communication made through a tone-only paging
ing judicial decisions in the context oflahn Doe proceeding, the judge must creat evice
arecord for possible reviewOn review of a petition for a writ stemming from a secre '
JohnDoe proceeding, the court of appeals may seal parts of a record in order to com(d) Any communication from a tracking device.

ply with existing secrecy orders issued by the John Doe judge. Unnamed Person? « . . . . .

Numbers1, 2, and 3 vState, 2003V 30, 260 Ws. 2d 653 660 N.W2d 26Q 5) E]ectrpmc communication service” means any service

01;3322ho Boe iud ¢ have the authorty to disqualiy " " that provides its users with the ability to send or receive wire or

ohn Doe judge must have the authority to disqualify couasdlmay permi i inati

argument by counsel wherecessaryo ensure procedural fairness. Unnamed Pe'electronlccomm.unlcatlons.. . .

sonsNumbers 1, 2, and 3 State, 2003 WI 3®60 Ws. 2d 653660 N.w2d 26Q (6) “Electronic communications system” means any wire,

01-3220 i i i i iliti
TheJohnDoe judge erred as a matter of law by requiring an oath of secrecy fr I’%dlo, electromagnetic, photooptical or photoelectronic facilities

awitnesss counsel when a secrecy order wasfiect. Individual Subpoenaed to for the tr_a_n_smiSSion of eleCtroniC_Comm_unicationsv and any com
Appearat Waukesha County John Doe Case No. 2003 JD 0Dawis, 2005 W1 70, puterfacilities or related electronic equipment for #lectronic

281Wis. 2d 431697 N.W2d 803 04-1804 i i

Thecircuit judge erred when in reviewing a John Doe petition he reviewed poliagoragec’f those _Commumca_tlons' .
reports containing information casting doubt on assertions in the petiton and (7) “Electronic, mechanical or other device” means any
explainedthat his review of the petition and the police reports led hicotelude deviceor apparatus which can be used to intercept a wire. elec
thatthe petitioner failed to allege facts ficient to raisea reasonable belief that a . L i !
crime has been committed. This section does not permit this sort of analysis attfi@Nic or oral communication other than:
thresholdstage of determining/hether a petition contains reason to believe that a i i i
crime has been committed. ltams v: Fiedler 2005 Wi App 91282 Ws. 2d 486 . (@) Any telephone or telegraph instrument, equipment o facil
698 N.W.2d 294 04-0175 ities, or any component thereof, which is:

A John Doe judgbas exclusive authority to subpoena witnesses in a John Doe pro i i i
ceeding based upon the language ofghizion. Hipp v Circuit Court for Milwaukee 1. Furnished to the subscriber or user by a provider of elec

County,2008 W1 67310 Ws. 2d 342750 N.W2d 837 07-0230 tronic or wire communicatioservice in the ordinary course of its
Thejudge in a John Doe hearing is not required to examine all the witnesses a domsinessand being used by the subscriber or user in the ordinary

plainantproduces and to issue subpoenas to all the witnesses a complagh@st oy rseof its business or furnished by the subscritmeuser for
to produce. This section extends judicial discretion in a John Doe hearing not on?

to the scope of a witnessexamination, but also to whether a witness need testify gd’nnectiorto the facilities of the service and used in the ordinary

all. Robins vMadden, 2009 W1 4617 Ws. 2d 364766 N.w2d 54207-1526  courseof its business; or

Applicablelaw allows electronic transmission of certain confidential case-infor . . . . .
mationamongclerks of ircuit court, county sheié ofices, and the Departmentof 2. Beingused by a provider of electronic or wire communica
Justicethrough electronic interfaces invoiving the Departmerdrinistrations  tion service in the ordinary course of its business, or by a law

Office of Justice Assistance, specifically including electronic data messages abm\%?ﬁorcemenbfficer in the ordinary course of his or her duties
arrestwarrant if the warrant was issuedliohn Doe proceedings that have been seale '

underthis section.OAG 2-10 (b) A hearingaid or similar device being used to correct-sub
Limits of judges authority inpresiding over or conducting John Doe proceedingsiormal hearing to not better than normal.

arediscussed.76 Atty. Gen. 217 « . ” .
¥ (8) “Electronic storage” means any of the following:

968.265 Lie detector tests; sexual assault victims. (a) Any temporaryintermediate storage of a wire or electronic
(1) In this section, “liedetector” has the meaning given in scommunicatiorincidentalto the electronic transmission thereof.
111.37(2) (b). (b) Any storagef a wire or electronic communication by an

(2) If a person reports to a law enforcemefitef that he or €lectroniccommunication service for purposes of backup protec
shewas the victim of an éénse under $940.22 (2) 940.225 tion of the communication.
948.02(1) or (2), or948.085 no law enforcement fifer may in (9) “Intercept” means thaural or other acquisition of the con
connectiorwith the report orderequest, or suggest that the-pertentsof any wire, electronic or oral communication through the
sonsubmit to a test using a lie detectmrprovide the persdnfor-  useof any electronic, mechanical or other device.
mation regardingtests using lie detectors unless the person (10) “Investigative or law enforcemenofficer” means any
requestsnformation regarding tests using lie detectors. officer of this state or political subdivision thereof, who is empow
(3) If a person reports to a district attorney that he or she waedby the laws of this state to conduct investigations of or to
thevictim of an ofense under 940.22 (2)940.225948.02(1) makearrests for dénses enumerated in 868.28t0968.37 and
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any attorney authorized by law to prosecute or participate in tgg;hzelgigcumstance& StateDuchow 2008 WI 57310 Wis. 2d 1,749 N.w2d 913

prosecutlomf those denses. Courtshaveidentified a non—exclusive list of factors to discern whether an individ
(11) “Judge” means the judge sittirag the time an application ual's expectation of privacy in his or heral statements is objectively reasonable,
udi

; f including: 1) the volume of the statements; 2) the proximity of other individuals to
is made under €68.300r his or her successor the speaker; 3}he potential for the communications to be reported; 4) the actions

(12) “Oral communication” meanany oral communication takenby the speaker to ensure his or her privacy; 5) thetoeamtiploy technological
ihiti ; f enhancementf®r one to hear the speakestatements; arfi) the place or location
l‘.ltter.edby a pe_rson e)_(hlbltlng f?‘” eXpeCtatl_on thatdmmu_mca_ . wherethe statements are made. StatBuchow 2008 WI 57310 Wis. 2d 1 749
tion is not subject to interception under circumstances justifyingw.2d 913 05-2175

the expectation. “Oral communication” does not include anr)éThata global positioning system (GPS) tracking device did not emit any signal
electroniccommunication atherreceived signaland stored data that could be retrieved later did not take it out
. sidethe meaning of a tracking device undab. (4) (d). It is not rational to limit the

(13) “Pen register” means a device that records or decodgtyislsiror?f tlratciﬁiggn ingorré}fticin basedtont gvhgtt}?r it igggi%edzgoges\ll ltige by a
electronicor other impulses that idenify trambers dialed or 3878/ aL tertime by drectaccess o he devie, S, 2000 ) Moo
otherwisetransmittecbn the telephone line to which the device isvi92, _ wis.2d__, _ N.v@d__ 08-0658
attached. “Pen register” does not include any device used by a
provideror customer of a wire or electronic communicasen 968.28 Application for court order to intercept com -
vice for billing, or recording as an incidenthdling, for commu  munications. The attorneygeneral together with the district
nications services provided by the provider or any device usedaitorneyof any countymay approve a request of an investigative
aprovider or customer of a wire communication service for cost law enforcement &ter to apply to the chief judge of the judi
accountingor other like purposes in the ordinary cowbits busi  cial administrative district for the county where the interception
ness. is to take place for an order authorizing or approving the intercep

(14) “Readily accessible to the general public’ meanith tion of wire, electronic or oral communication§he chief judge

respecto a radio communication, that the communication is ngtay under s968.30grant an order authorizing or approvithg:
any of the following: interceptionof wire, electronic or oral communications by inves

(a) Scrambled or encrypted. tigative or law enforcement @iters having responsibility for the

investigationof the ofense forwhich the application is made. The

|
(b) Transmitted using modulation techniques whose essentighy, >~ tiorshall itt v if the int i g
parameterfiave been withheld from the public with the intentio%idegrrlf]?iéogfoﬁdé)de gﬁ&rgrlm%otlhoencgnmieslsriloir(c)??hlgfr;hrgzyo?ro

of preservipg the privacy Of the commu.nication. o homicide, felony murdey kidnapping, commercial gambling,
(c) Carried on a subcarrier or other signal subsidiary to a ragifibery, extortion, dealing in controlled substances or controlled
transmission. substanceanalogs, a computer crime that is a felony under s.

(d) Transmitted over a communication system provided by943.7Q or any conspiracy to commit angf the foregoing
commoncarrier including a commercial mobile rad&ervice offenses.

provider,as defined in s196.01 (2g) unless the communication Hi]storyt:h 197% c. 2%91977tc. 4#49%%83 a. 4?81987 a. t3%919t%5 at 443‘(1 .
- _ : ot eauthorization of a wiretap for feinses not enumerated in teisction did no
Is a tone Only paging system communication. warrant suppression of the evidence obtained from the wiretap when the order

(e) Transmitted on frequencies allocated udleICFR part includedboth enumerated and ng;m;enumeratédmbs and contained §afent
; robablecause for the enumerate es, the evidence obtained by wiretap was for

25, SprarF D’,E or F Of, part 74, part 94, unless in the case Oignumerated)ffenses, and chges were brought only for enumerat#fénses. State
a communicatiortransmitted on a frequency allocated undlér v. House, 2007 WI 7802 Wis. 2d 1 734 N.W2d 14Q 05-2202
CFRpart 74thatis not exclusively allocated to broadcast auxiliary
servicesthe communication is a 2-way voice communicabign 968.29 Authorization for disclosure and use of inter -
radio. cepted wire, electronic or oral communications. (1) Any

(14g) “Remotecomputing service” means compustorage investigative or law enforcement @€er who, by any means
or processing that is provided to the public by means of an el@gthorizedby ss.968.28t0 968.370r 18 USC 25100 2520 has
tronic communications system. obtainedknowledge of the contents of any wire, electronic or oral

(15) “Trap and trace device” means a device that captures ﬁ%mmunicationor evidence derived therefrom, may disclose the

incomingelectronic or other impulses that identify the originating°Ntentsio another investigative or law enforcemeriioef only
numberof an instrument or device from which a wire or electronfQ the extent that the disclosure is appropriate to the proper-perfor
communicationvas transmitted. manceof the oficial duties of the dfcer making or receiving the

(16) “User” means any person who or entity that: disclosure.
U | .y P . y o d (2) Any investigative or law enforcemenfficEr who, byany
(a) Uses an electronic communication service; an meansauthorized by s868.28t0968.370r18 USC 25100252Q
~ (b) Is duly authorized by the provider of the service to engagiisobtained knowledge dhe contents of any wire, electronic or
in that use. oral communication or evidence derived therefroray use the

(17) “Wire communication” means any aural transfer made gontentsonly to the extent the use is appropriate to the proper per
wholeor in part through the use of facilities for the transmissidormanceof the oficer’s oficial duties.

of communications by the aid of wire, cable, or other like connec (3) (a) Any person who has received, by any means autho

tion between the point of origin and the point of reception, inclugized by ss968.28t0 968.370r 18 USC 25100 25200r by a like

ing the use of the connection in any switching station, furnisheglatuteof any other state, any information concerning a wire; elec

or operatecby any person in providing or operating the facilitiegronic or oral communication or evidence derived therefiier-

for the transmission of intrastate, interstate or foreign cormnua'eptedin accordance with s868.28to 968.37 may disclose the

cations. “"Wire communication” includes the electronic storage @fontentsof that communication or that derivative evidence only

any such aural transfer while giving testimony under oath orfiafnation in any proceed
History: 1971 c. 405.93; 1987 a. 3991991 a. 391997 a. 2182009 a. 349 ing in any court or before any magistrate or grand juthis state,

The constitutionality of ss. 968.27 to 968.30 is upheld. State ex rel. Hussong,y i i i
Froelich 62 Wis. 2d 577215 N.Wad 390 DY in any court of the United States or of any state, or in any federal

An informant who is party to a tapecorded telephone conversation also acquire@r state grand jury proceedlng.

the conversation in his mind, regardless of the use of tape recordeacthasition (b) In addition to the disclosure provisions of.{§a), any per

is not an “intercept.” The informant may testifyttee conversation without use of f : ;
therecording. State.Wlaloney 161 Ws. 2d 127467 N.W2d 215(Ct. App. 1991).  SONWhO has received, in the manner described m86B.31 (2)

An “oral communication” under sub. (12) is a statement uttered under eircufl), any information concerning a wire, electronic or oral commu
stancesn which the speaker hageasonable expectation of privacyn individual njcation or evidence derived therefrom, may disclose the contents

hasa reasonable expectation of privacy when he or she has both an actual subjegtv; : : . . . . i
expectatiorof privacy in the speech, and a subjective expectation tha¢ithat soei 6? fhat communication or that derivative evidence while giving

etyis willing to recognize as reasonable, which requires examination of the totak§stimonyunder oath or &fmation in any proceeding described
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in par (a) in which a person is accused of any act constituting a (¢) A full and complete statement whether or not other investi
felony, and only if theparty who consented to the interception igative procedurefiave been tried and failed or why they reason
availableto testifyat the proceeding or if another witness is avaibbly appear to be unlikely to succeed if tried or to be too danger
ableto authenticate the recording. ous.

(4) No otherwise privileged wire, electronic or oc@mmu (d) A statement of the period of time for which theerception
nication intercepted in accordance with, or in violation of, sss required to be maintained. If the nature of the investigagion
968.28t0968.370r 18 USC 251Q@0 2520 may lose its privileged suchthat the authorizatiofor interception should not automati
character. cally terminatewhen the described type of communication has

(5) Whenan investigative or law enforcemenficér, while ~beenobtained, a particular description of facts establishing-prob
engagedn intercepting wire, electronior oral communications ablecause to believe that additional communications for the same
in the manner authorized, intercepts wire, electronic or oral coiyPe will occur thereafter
municationsrelating to ofenses other than those specified in the (e) A full and complete statemeatf the facts concerning all
orderof authorization or approvahe contents thereof, and evi previousapplications known to the individual authoriziagd
dencederived therefrom, may be disclosmdused as provided in making the application, made to any court for authorization to
subs.(1) and(2). The contents and amyvidence derived there intercept,or for approval of interceptions of, wire, electronic or
from may be used under syB) when authorizedr approved by oral communications involving anygf the same persons, facilities
the judge who acted on thariginal application where the judgeor places specified in the application, and the action takeheby
finds on subsequent application, made as soon as practicabledouirt on each such application; and
no later than 48 hours, that the contents were otherwise-inter (f)y \Where theapplication is for the extension of an orcer

ceptedin accordance with s868.28t0 968.370r 18 USC 2510 statemensetting forth the results thus far obtained fromitter

to 25200r by a like statute. ception,or a reasonable explanationtbé failure to obtain such
History: 1971 c. 40ss.91, 93, 1987 a. 3991989 a. 121359 1993 a. 981995  ragylts
a. 30 :

Evidenceof intercepted oral or wire communications can be introduced only if the (2) Thecourt may require the applicant to furnish additional

interception was authorized unde968.30; consent by one party to the communicqestimonyor documentary evidenaemder oath or &éifmation in

tion is not suficient. State ex rel. Arnold.\County Courtp1l Wis. 2d 434 187 : : :
N.W.20354(1971). supportof the application. Oral testimony shall be reduted

Although one-party consent tapes are lawful, theynateauthorized by ss. 968.28 WIting.

to 968.33and therefore the contents cannot be admitted as evidence in chief, but 5(3) Uponthe application theourt may enter an ex parte order
968.29 (3) d t prohibit givi ht to the state. Stabste M o . . ! =
itviv of‘mzscgﬁziﬂf’.npggl'vg;i'gg”%;g;mm@zg 147(1977). anage  asrequested or as modified, authorizing or approving interception

Althougha taped telephone conversation was obtained without a courttbeler Of wire, electronic or oral communications, if the court determines

defendanbpened the door to the tapaldmission bextensive reference to the tape on the basi®f the facts submitted by the applicant that all of the
transcript duringhis case—in—chief. State #lbrecht,184 Ws. 2d 287516 N.w2d followi ist:
776 (Ct. App. 1994). ollowing exist:

Sub.(2) authorizes prosecutors to include intercepted communications in a crimi (&) There igprobable cause for belief that an individual is eom
nal complaint. A prosecutor is a law enforcemerficgr under sub. (2), and prepara mitting, has committed, or is about to commit a particuléersfe
tion of complaints is within the prosecutsroficial duties. State. Gilmore,193 ’ . !

Wis. 2d 403535 N.W2d 21(Ct. App. 1995). enumeratedn s.968.28

The statemay incorporate intercepted communications in a criminal complaint if (b) There is probable cause for belief that particujﬂmmu

the complaintis filed under seal. Unilateral public disclosure of such communica,; d ; ; ;
tionsin a complaint while not authorized does sibject the communication to su ?Hcatlonsconcemmg that éénse will be obtained throth such

pressionput may entitle the defendant to remedieder s. 968.31. StateGilmore, interception.

201Wis. 2d 820549 N.W2d 401(1996),94-0123 = (c) Other investigative procedures have been tried and have
The state mayise one—party consent recordings of criminal actithigy disclosure

of which is not authorized under sub. (3) (b), if the evidence inadvertently falls wittfiiled or reasonably appear to be unlikely to succeed if tried or to

the“plain hearing” of law enforcementfafers conducting authorized surveillance. be too dangerous.

Statev. Gil, 208 Wis. 2d 531561 N.W2d 760(Ct. App. 1997)95-3347 . . e
Sinceinterception by government agents of an inforngatelephone call was (d) There is probable Cause, for belief that the faC|I|t|e_s from

exclusivelydoneby federal agents and was lawful under federal Vsisconsin law which, or the place where, the wire, electrooimral communica

did not govern its admissibility into evidence ifederal prosecution, notwithstand tions are tobe intercepted are being used, or are about to be used
ing that the telephone call may have been a privileged communication uisdenvw ! !

sinlaw. United States.\Beni, 397 F Supp. 1086 in connection with the commission of théerfse, or are leased to,
listedin the name of, or commonly used by the person.
968.30 Procedure for interception of wire, electronic (4) Eachorder authorizing or approving the interception of

or oral communications. (1) Each application for an order anywire, electronic or oral communication shall specify:
authorizingor approving the interception of a wire, electronic or (a) The identity of the person, if known, whose communica
oral communication shall be made in writing upon oathfiima-  tionsare to be intercepted;

tion to the court and shall statiee applicans authority to make  ,) The nature and location of the communications facilities

the application and may hepon personal knowledge or informa \ynich, or the place where authority to intercept is granted and the

tion and belief. Each application shall include the following Mformeangay which such interceptions shall be made;
mation: '

. . . I . (c) A particular description of the type of communication
(&) The identity of the investigative or law enforcemefitef g ,ghto be intercepted and a statement of the particuienss
makingthe application, and thefafers authorizing the applica

tion to which it relates;
) . (d) The identity of the agen@uthorized to intercept the com
(b) A full and complete statement of tfgcts and circum 1 nicationsand of the person authorizing the application; and
stancesrelied upon by the applicant, to justify the applicant

belief that an order should be issued, including: _(e) The period of time duringhich such interception is autho

ils of th iculaoft hat has b is bei rized,including a statement whether or not the interception shall
. 1. Details of the particulasffense that has been, Is being, 0f,omaticallyterminate when the described communication has
is about to be committed,; beenfirst obtained.
2. A particular description of the nature and location of the (5) No order entered under this section may authorize or

facilities from V.VhICh or the place where thiemmunication is to approvethe interception of any wire, electronic or oral commu
beintercepted; o ~_ nicationfor any period longer than is necessary to achieve the
3. A particular description of the type of communicationgpjective of the authorization, nor in any event longer than 30
soughtto be intercepted; and days. The 30-day period begins on the earlier of the day on which
4. The identity of the person, if known, committing thehe investigative or law enforcementfiger first begins to con
offenseand whose communications are to be intercepted.  ductan interception undehe order or 10 days after the order is
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entered. Extensions of an order may be granteat, only upon communicationsapplications and orders as the judge determines
applicationfor an extension made in accordance with lisand to bein the interest of justice. On an ex parte showing of good
the court making the findings required by s{®). The period of causeto the issuing judge the serving of the inventory required by
extensiorshall be no longer than the authorizing judge deems néis subsection may be postponed. The judge shall review such
essaryto achieve the purposes for which it was granted and in postponemenit the end of 60 days and good cause shall be shown
eventbe for longer than 30 daysEvery order and extensionprior to further postponement.

thereofshall contain a provision that the authorization to intercept (8) The contents of any intercepted wire, electronic or oral
shall be executed as soon as practicable, dfeltonducted in communicationor evidencederived therefrom shall not be

sucha way as to minimize the interception of communications nféceivedin evidence or otherwise disclosed in any trial, hearing
otherwisesubject to interception under this chapéerd must ter oy other proceeding in any court of this state unless each patty
minate upon attainment of the authorized objective, omity  |essthan 10 days before the trial, hearing or proceeding, has been
eventin 30 days. In thevent the intercepted communication igyrnished with a copy of the court ordemnd accompanying
in a code or foreign language, and an expethat foreign lan  application, under which the interception was authorized or
guageor code is noteasonably available during the interceptiogpproved. This 10-day period may be waived by the judge if he
period, minimization may beccomplished as soon as practicablgr she finds that it was nqiossible to furnish the party with the
afterthe interception. aboveinformation 10 days before the trial, hearing or proceeding
(6) Wheneveran order authorizing interceptiimentered pur andthat the party will not be prejudiced by the delay in receiving
suantto ss.968.28t0 968.33 the ordemay require reports to be the information.
madeto the court which issued the order showing what progress(gy (a) Any aggrieved person in any trial, hearing or proeeed
hasbeen made toward achievement of the authorized objectjyg in or before any court, departmenfjasr, agencyregulatory
and the need for continued interception. Such reports 8all hody or other authority of this state, or a political subdivision
madeat such intervals as the court requires. thereof,may move before the trial court or the court granting the
(7) (&) The contents of any wire, electromicoral commu  original warrant to suppress the contents of any intercepted wire,
nication intercepted by any means authorized by968.28to  electronicor oralcommunication, or evidence derived therefrom,
968.37shall, if possible, be recorded on tape or wire or other cogn the grounds that the communicatiams unlawfully inter
parabledevice. The recording of the contents of any wire,-eleeepted;the order of authorization or approval under whickas
tronic or oral communication under this subsectball be done intercepteds insuficient on its face; or the interception wast
in such way as will protect the recording from editing or otheradein conformity with the order of authorization or approval.
alterations. Immediately upon the expiration of the period of th&he motion shall be made before the trial, hearing or proceeding
orderor extensions thereof all such recordings and records of@lessthere was no opportunity to make the motion or the person
intercepted wire, electronic or oral communication shall be filegas not aware of the grounds of the motion. If the motion is
with the court issuing the order and the court stralér the same granted,the contents of thantercepted wire, electronic or oral
to be sealed. Custody of the recordings and records shall be weemmunicationpr evidence derived therefrom, shadl treated as
ever the judge handling the application shall ordéreyshallnot  havingbeen obtained in violation of s868.28t0 968.37 The
be destroyed except upon an order of the issuing or denying jufi@gjemay upon the filingof the motion by the aggrieved person,
andin any event shall be properly kept and preserved for 10 yearskeavailable to the aggrieved person or his or her cotosel
Duplicaterecordings and other records may be made for usei@pectionsuch portions of the intercepted communication or evi
disclosure pursuant to the provisions for investigations underdence derived therefrom as the judge determines to beiirtéhe
968.29(1) and(2). The presence of the seal provided for by thigstof justice.

subsectionpr a satisfactory explanation for the absence thereof, b) In addition taany other right to appeal, the state shall have
shallbe a prerequisite for the use or disclosure of the contents; right to appeal:

any wire, electronic or oral communication or evidence derive . .
1. From an order granting a motitmsuppress made under

therefromupder $968.29 (3) par.(a) if the attorney general or district attorney certifiesh®

(b) Applications made and orders granted unde9&3.28t0  1,4geor other oficial granting such motion that the appeal is not
968.33together with all other papers and records in connecn%gteredor purposes of delay arsthall be diligently prosecuted as
therewithshall be ordered sealed by the court. Custody of hey,e case of other interlocutory appeals or under such rules as the
applicationsprders and other papers and records shall beWhgﬂpreme:ourt adopts; or
everthe judge shall orderSuch applications and orders shall be 2 From an order ‘den ina an application for an order of autho
discloseconly upona showing of good cause before the judge ar}l%atibn or approval, and S){JC% an aBBeal shall bpagte and shall
jsuhda‘c;leng;3?nd:§;r%)\//ee?]tesxﬁ:ﬁ) tl])g rkdeegtcf);‘)rthl%ljzglrr;g or denylngbein camera in preference to all other pending appeals in accord

' ) ancewith rules promulgated by the supreme court.

(c) Any violation of this subsection may be punished as con (10) Nothingin ss.968.28t0 968.375shall be construed to

tempt of court, llow the interception of any wire, electronic, or oral communica
(d) Within a reasonable time but not later than 90 days after ﬁ@n between an attorney and a client.

filing of an application for an order of approval under. & o 1971 c. 46,93 1981 c. 335.26; 1987 a. 3991993 a. 4862009 a. 349
which is denied or the termination of the period of an order Orajhougha taped telephone conversation was obtained without a courttheder
extensionghereof, the issuing or denying judge shall cause to beendanbpened the door to the tapeldmission bextensive reference to the tape
servedon the persons named in the order or the application éﬁgscriptduringwiscase—in—chief. State slbrecht,184 Wis. 2d 287516 N.w2d

hoth ties to intercepted icati the judgg St APP. 1994).
sucho . er _p&_lr 1es 0 Intercep _e _Commu_nlca 10ns as_ e Ju g%hestatemay incorporate intercepted communications in a criminal complaint if
determinesds in the interest of justice, an inventory which shathe complaintis filed under seal. Unilateral public disclosure of such communica
includenotice of: tionsin a complaint while not authorized does sgbject the communication to sup
L pressionput may entitle the defendant to remedieder s. 968.31. State@ilmore,
1. The fact of the entry of the order or the application. 201 Wwis. 2d 820549 N.W2d 401(1996),94-0123

2. The date of the entry and the period of authorized approveguppressiom)f wire communications is reserved for those that are illegally-inter
! ceptedand does not apply to legally intercepted communications that are improperly

or disapproved interception, or the denial of the application. isciosed. State vGilmore,201 Ws. 2d 820549 N.W2d 401(1996) 94-0123

3. The fact that during the period wire, electronic or oral-com Not every failure to follow wiretapping statutes makes an interception unlawful
S ; ! suchthat suppression is required. Whether a violation of the wiretapping statutes
municationswere or were not |ntercepted. requiressuppression depends upon whether the statutory purpose has been achieved
(e) The judge mayupon the filingof a motion, make available despitethe violation. The authorization of a wiretap forfefises not enumerated in
, : ; : is section did not warrant suppression of the evidence obtained from the wiretap
to Su,Ch pgrson or the persswounsel for mspectlon ,m the manne henthe order included both enumerated and non-enumeréedes, it contained
providedin ss.19.35and19.36such portions of thentercepted sufficientprobable cause for the enumeratddrnies, the evidence obtained by wire

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2009/968.30(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/968.30(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/968.28
https://docs.legis.wisconsin.gov/document/statutes/2009/968.33
https://docs.legis.wisconsin.gov/document/statutes/2009/968.28
https://docs.legis.wisconsin.gov/document/statutes/2009/968.37
https://docs.legis.wisconsin.gov/document/statutes/2009/968.29(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/968.29(2)
https://docs.legis.wisconsin.gov/document/statutes/2009/968.29(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/968.28
https://docs.legis.wisconsin.gov/document/statutes/2009/968.33
https://docs.legis.wisconsin.gov/document/statutes/2009/968.30(7)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/19.35
https://docs.legis.wisconsin.gov/document/statutes/2009/19.36
https://docs.legis.wisconsin.gov/document/statutes/2009/968.28
https://docs.legis.wisconsin.gov/document/statutes/2009/968.37
https://docs.legis.wisconsin.gov/document/statutes/2009/968.30(9)(a)
https://docs.legis.wisconsin.gov/document/statutes/2009/968.28
https://docs.legis.wisconsin.gov/document/statutes/2009/968.375
https://docs.legis.wisconsin.gov/document/acts/1971/40
https://docs.legis.wisconsin.gov/document/acts/1971/40,%20s.%2093
https://docs.legis.wisconsin.gov/document/acts/1981/335
https://docs.legis.wisconsin.gov/document/acts/1981/335,%20s.%2026
https://docs.legis.wisconsin.gov/document/acts/1987/399
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/2009/349
https://docs.legis.wisconsin.gov/document/courts/184%20Wis.%202d%20287
https://docs.legis.wisconsin.gov/document/courts/516%20N.W.2d%20776
https://docs.legis.wisconsin.gov/document/courts/516%20N.W.2d%20776
https://docs.legis.wisconsin.gov/document/courts/201%20Wis.%202d%20820
https://docs.legis.wisconsin.gov/document/courts/549%20N.W.2d%20401
https://docs.legis.wisconsin.gov/document/courts/94-0123
https://docs.legis.wisconsin.gov/document/courts/201%20Wis.%202d%20820
https://docs.legis.wisconsin.gov/document/courts/549%20N.W.2d%20401
https://docs.legis.wisconsin.gov/document/courts/94-0123

17 Updated 09-10Wis. Stats. Database COMMENCEMENT OF CRIMINAL PROCEEDINGS 968.32

tap was for enumerated fehses, and chges were brought only for enumerated 2. By any governmental, law enforcement, civil defense, pri

offenses. State vHouse, 2007 WI 7802 Wis. 2d 1 734 N.W2d 140 05-2202 . : : . :
Sub.(10) does not require that all intercepts by a county jail are unlawful becal)/s%teland mobile or pUb"C Safety communications system, includ

thetelephone intercept system has the potential to record inmates’ calls to their atfdg) police and fire, readily accessible to the general public;
neys. State v Christensen, 2007 WI App 17804 Ws. 2d 147737 N.w2d 38 3. By a station operating on an authorized frequency within

06-1565 L h
Communicationprivacy: A legislative perspective. Kastenmdieavy & Beier the,bands,allocated to the amateaitizens band or general mobile
1989WLR 715 (1989). radio services; or

4. By any marine or aeronautical communications system.

968.31 Interception and disclosure of wire, electronic (f) For any person to engage in any conduct that:

or oral communications prohibited. (1) Except as other . . o
wise specifically provided in s4.96.630r 968.28t0968.3Q who 1931'_ olf prohibited by section 633 of the communications act of
evercommits any of the acts enumerated in this sectignilt/ ’ L )
of a Class H felony: 2. Is excepted from the application of section 705 (a) of the
. . . communicationsct of 1934 by section 705 (b) of that act.
(a) Intentionally intercepts, attempts to intercepparcures

any otherperson fo intercept or attempt to intercept, any wire, (9) For any person to intercept any wire or electronic commu
electronicor oral communication. nicationthe transmission of which is causing harmful interference

. to any lawfully operating station or consumer electronic equi
(b) Intentionally uses, attempts to use or procures any ot y y op 9 equip

h ; &nt,to the extent necessary to identify the soofdbe interfer
personto use or attempt to use any electronic, mechanical or otQgf.o

deviceto intercept any oral communication.

(c) Discloses, or attempts disclose, to any other person the,,
contentsof any wire, electronic asral communication, knowing to
or having reason to know that the information was obtainggd

; . . ) " 'tem, if the communication is not scrambled or encrypted.
throughthe interception of a wire, electronic or oral communica () To use a pen register or a trap and trace device as authorized
tion in violation of this section or under circumstances constitu&nderss 968 34[1)to 968937 or P
ing violation of this section. R =0

() Uses or et se, h cotens of any i, lecuad) 2 Proviter of ststonc communieaon servce o
or oral communication, knowing or having reasokrtow that the

; - X ; ; . atedor completed in order to protect the provjdamother pro
informationwas obtainedhrough the interception of a wire, elec b ; ; :
tronic or oral communication in violation of this section or und yider furnishing service toward the completion of the wire or-elec

. - . . . f Sronic communication, or a user of that service, from fraudulent,
circumstancesonstituting violation of this section.

(©) Intentionally discl h tents of Ectroni unlawful or abusive use of the service.
e) Intentionally discloses the contents of any celdctronic : . .
of wire communication obtained by authority of €68.28 (2m) Any person whose wire, electronic or oral communica

. A tion is intercepteddisclosed or used in violation of £68.28to
968.29and9.68.30 except as th.ereln prowaed. ~ 968.37shall hgve a civil cause of action against any person who
~ (f) Intentionally alters any wire, electronic or oral communicanterceptsdiscloses or uses, or procures any ofieeson to inter
tion intercepted on tape, wire or other device. cept,disclose, or use, the communication, and shall be entitled to
(2) Itis not unlawful under s968.28to 968.37 recoverfrom any such person:

(a) For an operator of a switchboard, or dicef, employee (a) Actual damages, but not less than liquidated damages com
or agent of any provider of a wire or electronic communicatigoutedat the rate of $100 a day for ealdy of violation or $1,000,
service,whose facilities are used in the transmission of a wire whicheveris higher;
electroniccommunication to intercept, disclose or use that-com (b) Punitive damages; and

municationin the normal course of his or her employment while ¢y A reasonable attorneyfee and other litigation costs rea
engagedn any activity which is a necessary incident to the rendionahly incurred.

tion of his or her service or to the protection of tights or prop

g;t)é?g é?r?)rﬁ)ircovégﬁ:r?wfutr?iigzgﬁ”gee’r\?i)é?ghtgﬁ iﬁlricz)\gdgévr?/fi?e shall constitute a complete defense to any civil or criminal action
observingor random monitoring except for mechanical or servict()eroughtunder $5968.28t0 968.31

-rvingo 9 P History: 1971 c. 4(%5s.92, 93, 1977 c. 2721985 a. 2971987 a. 3991989 a. 56
quality control checks. 1991a. 2941997 a. 2832001 a. 109

(b) For a person acting under color of law to intercept a wirg 0e oo o o A0 o o e et of the cavesdiopping and i
eleCtromcor_ora_l Commun|cat'0m\/he_re the personis a _par_ty tOadmiss;ible even assuming the éavesdropping was unconstitutional. . Statiehy
the communication or one of the parties to the communiciisn 72Wwis. 2d 71, 242 N.W2d 184(1976).
i i i i An individual, who volunteers to aid the authorities in a lawful, atheiteptitious,
given prior consent to the |n.tercept|on. . investigationdoesnot commit an injury against the investigated party under sub. (2)
(c) For a person not acting under color of law to intercept(@ simply by participation. Undercover informants must surely realize that evidence
wire, electronic or oral communication whehe person isa party theyreceivemay be potentially harmful to the get of the investigation, but this is

L . notthe type of injuriousict contemplated by the statute. Statdaloney 2005 WI
to the communication or where one of the parties to the commy 281 ws. 2d 595698 N.W2d 583 03-2180

nication has given prior consent to the interception unless theconsenunder sub. (2) (b) may be express or implied in fact from surrounding cir

communicatioris intercepted for the purpose of Committing an mstancedicating that the person knowingly agreedhte surveillance. In the
risonsetting, an inmate has given implied consent to electronic surveillance when

Cr'mmal or tortious act in violationf the constitution or laws O_f ‘he or she has meaningful notice that a telephoneigallbject to monitoring and
the United States or of any state or for the purpose of committiregordingand nonetheless proceeds with the call. Ste&élay, 2005 WI App 203,
any other injurious act 287Wis. 2d 244704 N.W2d 635 04-2321

' If a warrantless intercept complies with sub. (2) (b), commonly referr@sithe
(d) For any person to intercept or access an electronic comrone-partyconsent exception, the contents of the intercept may be disclosed-in a fel

i nati i inati proceeding. The phrase “person acting under color of law” does not exclude law
nicationmade through an electronic communication system tl orcemenficers. State vOhlinger 2000 W1 App 44317 Ws. 2d 445 767

is configured so that the electronic communication is readify/w.2d 336 08-0135

accessibldgo the general public. Theuse of the “called party control device” by the communications commen car

. . . . jer to trace bomb scares and other harassing telephone calls would not violate any
(e) For any person to intercept any radio communication ﬂ{ﬂ if used with the consent of the receiving pa®p Atty Gen. 90.

is transmitted:

1. By any station for the use of the general public, or th868.32 Forfeiture of contraband devices. Any elec
relatesto ships, aircraft, vehicles or persons in distress; tronic, mechanical, or other intercepting device used in violation

(h) For users of the same frequenayntercept any radio com
unication made through a system that utilizes frequencies moni
redby individuals engaged in the provisiontioe use of the sys

(3) Goodfaith reliance on a court order or on968.30 (7)
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of 5.968.31 (1)may be seized amntraband by any peacdioér (b) Specify the identityif known, of the person who is the sub

and forfeited to this state in an action by the department of justjeet of the criminal investigation.

underch.778 (c) Specify the number and, if known, the physical location of
History: 1979 c. 3.92 (8) thetelephone line to which the pen register or trap and tiexiee

o . is to be attached and, in the case of a trap and trace device,the geo
968.33 Reports concerning intercepted  wire or oral graphiclimits of the trap and trace order

communications. In January otach yearthe department of
justiceshall report to the administrativefioé of the UnitedStates | ; : .
courtssuch information as is required to be filedlUSC 2519 likely to be obtained by the pen register or trap and trace device

A duplicate copy of the reporghall be filed, at the same time’relates. . . -
with the ofice of the director of state courts. __(e) Direct,upon the request of the applicant, the furnishing of
History: 1973 . 12.37: 1977 c. 185.135 Sup.Ct. Order88 Ws. 2d xiii (1979).  information, facilities and technicalassistance necessary to
accomplishthe installation of the pen register or trap and trace
968.34 Use of pen register or trap and trace device deviceunder s968.37
restricted. (1) Exceptas provided in this section, no person (3) An order issued under this section shall authotire
mayinstall or use a pen registara trap and trace device withoutinstallationand use of a pen registara trap and trace device for
first obtaining a court order under68.360r 18 USC 312%r50 aperiod not to exceed 60 days.
USC1801to 1811 (4) Extensionsof the order may be granted, but only upon an
(2) The prohibitionof sub.(1) does not apply with respect toapplicationfor an order under 868.35and upon the judicial fird
the use of apen register or a trap and trace device by a provideg required bysub.(1). The period of extension shall be for a
of electronic or wire communication service: periodnot to exceed 60 days.
(a) Relating to the operation, maintenance and testing of a wire(5) An order authorizing or approving the installation asd
or electronic communication service wr the protection of the of a pen register or a trap and trace device shall direct that:
rights or property of the provideor to the protectioof users of (a) The order besealed until otherwise ordered by the court;
thatservice from abuse of service or unlawful use of service; and
(b) To record the fact that a wire or electronic communication (b) The person owning or leasing the line to which the pen reg
wasinitiated or completed in order to protect the providaother isteror a trap and trace device is attached, or who has been ordered
provider furnishing service toward the completion of the wirdy the court to provide assistance to the applicant, not disclose the
communicationpr a user of that service, from fraudulent, unlanexistenceof the pen register or trap and trace device oexie

(d) Provide a statement of thdefse to which the information

ful or abusive use of service; or tence of the investigation to the listed subscribeto any other
() Where the consent of the user of that service has bdison, unless or until otherwise ordered by the court.
obtained. History: 1987 a. 399

(2m) The prohibition of sub(1) doesnot apply to a telephone
calleridentification service authorized under86.207 (2)

(3) Whoeverknowingly violates sub(l) may be fined not
morethan $10,000 or imprisoned for not more ti8amonths or
both.

History: 1987 a. 3991991 a. 268269, 1997 a. 2832001 a. 109

968.37 Assistance in the installation and use of a pen
register or trap and trace device. (1) Upon the request of
the attorney general, a district attorney or aficef of a law
enforcementagency authorizetb install and use a pen register
underss.968.28t0 968.37 a provider of wire or electronic cem
municationservice, landlord, custodian or ottparson shall fur
nish the investigative or law enforcemenficér forthwith all
information, facilities and technicalassistance necessary to
accomplishthe installation of the pen register unobtrusively and
. . . X "Wwith a minimum of interference with the servidhat the person
orderunder s968.36authorizing or approvinthe installation and qsoordered by the court accords the party with respeshom the

useof a pen register or a trap and trace device, in writing Unqgka 1ationand use is to take place, if the assistance is directed by
oathor equivalent dirmation, to a circuit court for the county 5 .urt order under €68.36 ) (b)

wherethe device is to be located.

968.35 Application for an order for a pen register or a

- . (2) Uponthe request of the attorney general, a district attorney

(2) An application under sulfl) shall include all of the fel o 3 gficer of a law enforcement agency authorized to receive the
lowing: _ o resultsof a trap and trace device undera88.28t0968.37 a pro
(&) The identity of the person making the application and thger of a wire or electronic communication service, landlord,
identity of the lawenforcement agency conducting the investigaustodianor other person shall install the device forthwith on the
tion. appropriatdine and shall furnish the investigative or law enferce

(b) A certification by theapplicant that the information likely ment officer all additional information, facilities and technical
to be obtaineds relevant to an ongoing criminal investigatiorassistancéncluding installation and operation thie device uncb

beingconducted by that agency trusively and with a minimum of interference with teervices
History: 1987 a. 399 that the person so ordered by the court accords the party with
respectto whom the installation and use is to take place, if the
968.36 Issuance of an order for a pen register or a trap installationand assistance is directed by a court order under s.

and trace device. (1) Upon an application made under s968.36(5) (b) Unless otherwise orderéy the court, the results
968.35 the court shalenter an ex parte order authorizing thef the trap and trace device shall be furnished to fieeobf alaw
installationand use of a pen register or a trap and trace devagforcemenagencydesignated bthe court, at reasonable inter
within the jurisdiction of the court if the court fintisat the appli  valsduring regular business hours for the duration of the order
canthas certified to the court that the information likely to be (3) A providerof a wire or electronic communication service,
obtainedby the installation and use is relevant to an Ongoing-cri%ndk)rd’ custodian or other person who furnishes facilibes

inal investigation. technicalassistance under this section shall be reasomabhy
(2) An order issuedinder this section shall do all of the-fol pensatedor the reasonable expenses incurred in providing the
lowing: facilities and assistance.

(a) Specify the identityif known, of the person to whom is  (4) No cause of action may lie in any court against any pro
leasedor in whose name is listed the telephone line to which tivéder of a wire or electronic communication service, ifscefs,
pen register or trap and trace device is to be attached. employeesor agents or other specified persons fooviding
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information, facilities or assistance in accordance with the terms(10) LAwW ENFORCEMENTPRESENCENOT REQUIRED. Thepres

of a court order under 868.36 enceof a law enforcement fi€er is not required for service or
(5) A good faith reliance on a court orderegislative authori executionof a subpoena or warrant |ssugd under this s_ectlon._

zationor a statutory authorization iscamplete defense against (11) ReTURN. A subpoena or warrant issued under this section

any civil or criminal action brought under €368.28t0968.37  shallbe returned to the court not later than 5 days afteetuwds

History: 1987 a. 399 or information described in the subpoenavarrant are received

by the attorney general, district attorneyr law enforcement

968.375 Subpoenas and warrants for records or com - agencywhichever is designated in the subpoena or warrant.
munications  of customers of an electronic com - (12) Secrecy. A subpoena or warrant issued under this sec

munication service or remote computing servicé  pro-  tjon shall be issued with all practicable secrecy and the request,
vider. (2) JurispicTioN. For purposes of this section, a persoBomplaint,affidavit, or testimony upon which it is based may not
is considered to be doing business in this state asubjsct to ser pefiled with the clerk or made publigntil the subpoena or war
vice and execution of process from thtste, if the person makesyanthas been executed and returtethe court. The judge may
a contract withor engages in a terms of service agreement wigsyean order sealing the subpoena or warrant and the request,
any other person, whether or not the other person is a resideng¢@hnplaint, affidavit, or testimony upon which it is based. The
this state, and any part of the performance of the contract or prq4tigemay issuean order prohibiting the person on whom the sub
sion of service takes place within this state on any occasion. poenaor warrant is served from disclosing the existence of the
(3) SusrPoENA. (a) Upon the request of the attorrgmneral subpoenar warrant to the customer or subscriber unless the judge
or a district attorney and upon a showing of probable causesubsequentlyuthorizes such disclosure.
judgemay issue a subpoena requiring a pergoo provides elec  (13) ImmunITY. A person on whom a subpoena or warrant
fronic communication service or remote computing service 1o dissuedunder this section is served is immune from civil liability
closewithin a reasonable time that is established in the subpogdgacts or omissions in providing records or information, facili

arecord or other information pertaining to a subscribetus ties, or assistance in accordance with tivens of the subpoena or
tomerof the service, including any of the following relating to theuarrant.

subscriberor customer: (14) TECHNICAL IRREGULARITIES. Evidence disclosed undar
1. Name. subpoenaor warrant issued under this section shall nosuge
2. Address. pressedecause of technical irregularitiesesrors not décting
3. Local and long distance telephone connection recordsthe substantial rights of the defendant.
records of session times and durations. . (15) DISCLOSURE WITHOUT SUBPOENA OR WARRANT. A pro-
4. Length of service, including start date, and types of servi¢iler of electroniccommunication or remote computing service
utilized. may disclose records or information described under @)(a)

of a customer or subscriber or tbententof communications of
a customer or subscriber described ursidr.(4) without a sub
poena or warrant if any of the following applies:

(a) The customer or subscriber provides consent for the partic
ar disclosure.

5. Telephone or instrument number or other subscribar
ber or identity including any temporarily assignetetwork
address.

6. Means and source of payment for the electronic commum

cationservice or remoteomputing service, including any credit . . _
cardor bank account number (b) The provider of electronic communication or remote-com

- . .. puting service believes in good faith thatesmegencyinvolving
(b) A subpoena under this subsection may not require d'scfﬂe danger of death or serious physical injury to any person exists
sureof the contents of communications.

andthatdisclosure of the information is required to prevent the
(4) WARRANT. Upon therequest of the attorney general or &eathor injury or to mitigate the injury

district attorney and upon a showing of probatéeise, a judge  History: 2009 a. 349

may issue a warrant requiring a person who provides electronic

communicationservice oremote computing service to disclos€68.38 Testing for HIV infection and certain  diseases.

within a reasonable time that is established in the warrant any(b¥ In this section:

the following: (a) “Health care professional” means a physician or a+egis
(a) The content of a wirer electronic communication that isterednurse or licensed practical nurse who is licensed under ch.

in electronic storage in an electromiemmunications system or 441

held or maintained by a provider of remote computing service. (b) “HIV” means any strain of human immunodeficiency

(b) A record or information described under s{@.(a) virus, which causes acquired immunodeficiency syndrome.

(5) BASIS, APPLICATION FOR, AND ISSUANCE OF SUBPOENA OR (bc) “HIV test” has the meaning given in252.01 (2m)
WARRANT. Section968.12 (2)and (3) applies to the basis and (bm) “Physician” has the meaning given i48.01 (5)
applicationfor, andissuance of, a subpoena under ¢8bor a (c) “Sexually transmitted disease” has the meaning given in s.
war(antunder sub4) as it applies to the basis and application fop52.11(1).
andissuance of, a search warrant und€68&.12 (d) “Significant exposure” has the meaning given i852.15

(6) MANNER OF SERVICE. A subpoena or warrant issued undef1) (em)

this section may be served in theanner provided for serving a  (2) In a criminal action under €40.225 948.02 948.025
summonsunder s801.11 (5) o, if delivery can reasonablye 948.05948.06948.085 0r948.095 if all of the following apply
proved,by United States mail, delivery service, telephone facsirthe district attorney shall apply to the circuit court for his or her
ile, or electronic transmission. countyto order the defendant to submit to an HIV test and to a test
(7) TimME FORSERVICE. A subpoena or warrant issued under thisr a series of tests tietect the presence of a sexually transmitted
sectionshall be served not more than 5 days after the datedideasegach ofwhich tests shall be administered by a health care
issuance. professionaland to disclose the resutibthe test or tests as speci

(9) MoTion To QuasH. The person on whom a subpoena died in sub.(4) (a)to (c):
warrantissued under this section is served may file a motion to (a) The district attorney has probable causedieve that the
quashthe subpoena or warrant with the judge who issued the sablfegedvictim or victim has had contact with body fluid of the
poenaor warrant. If the person files the motion within the time fatefendanthat constitutes a significant exposure. If the defendant
productionof records or information, the judge shall head is convicted or found not guilty by reason of mental disease or
decidethe motion within 8 days after the motion is filed. defect,this paragraph does not apply
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(b) The alleged victim or victim whis not a minor or the par at least 72 hours prior to the hearing. Tdefendant may have
ent or guardian othe alleged victim or victim who is a minorcounselat the hearing, and counsel may examine and cross—
requestghe district attorney to so apply for an order examinewitnesses. If the court finds probable cause to believe

(2m) In a criminal action under ©46.43(2m), the district thatthe act or alleged act of the deferjdant that constjtutes aviola
attorneyshall apply to theircuit court for his or her county for antion of 5.946.43 (2m)carried a potential for transmittingcam
order requiring the defendatatsubmit to a test or a series of test§unicabledisease to the victim or alleged victim and involved the
administeredy a health care professionaldetect the presence defendant'sblood, semenyomit, saliva, urine or feces or other
of communicable diseases and to disclose the results of the te§toslily substance of the defendant, the court siielér the deferd
testsas specified isub.(5) (a)to(c), if all of the following apply: antto submit to a test or a series of tests administeyedhealth

(a) The district attorney has probable causkiieve that the careprofessional to detect the presence of any communidable
actor alleged act of the defendant thahstitutes a violation of s. €asethat was potentially transmitted by the act or alleged act of the
946.43(2m) carried a potential faransmitting a communicable defendant. The court shall require the health care professional
diseaseto the victim or alleged victim anivolved the defen Who performs the test to disclose the test results tdéfendant.
dant'sblood, semen, vomit, saliva, urine or feces or other bodiTP{‘ecourt shall require the health care professional who performs
substancef the defendant. thetest to refrain from making the test results part of the defen

(b) The alleged victim or victim whis not a minor or the par dant'spermanent medical record and to disclose the results of the

entor guardian othe alleged victim or victim who is a minorteStto any of the follpvylng: o S
requestghe district attorney to apply for an order (a) The alleged victim or victim, if the alleged victimwctim

S i t a minor
(3) Thedistrict attorney may apply under siiB) or (2m) for IS ho . - T
an order at any of the following times, and, within those timeg, (?) The parent or guardian of the alleged victim or victim, if

shalldo so as soon as possible so as to enable the court to proVg&!/leged victim or victim is a minor

timely notice: (c) T_he_ healt_h care professionaho provides care to th_e
(a) At or after the initial appearance and prior to the prelinft/légedvictim or victim, upon request by the alleged victim oF vic
nary examination. tim or, if the alleged victinor victim is a minorby the parent or

. - A ardianof the alleged victim or victim.
_(b) If the defendant waives the preliminary examination, at aﬁ3l7|History: 1991 a. 26919993 a. 2732,183 227,495 1995 a. 4561997 a. 1871999
time after the court binds the defendant over for trial and befoggsg 2005 a. 2772009 a. 209

averdict is rendered. Acquittal on a chage of sexual intercourse with a minor did not prevent an order

: : . ; r HIV testing following a conviction for sexual assault; the test is probable cause
(C) At any timeafter the defendant is convicted or is found n dis not governed by the outcome of the trial. Stafeary 182 Wis. 2d 349513

guilty by reason of mental disease or defect. N.W.2d 647 (Ct. App. 1994).
(d) If the court has determined thiae defendant is not compe .

tentto proceed under ©71.14 (4)and suspended the criminal.geéls'40 Grand jury. (1d) SE;ECTI'O’\l‘(OFfGF?AND.JURY'—'ST- IAny

proceedingsat anytime after the determination that the defendafd9e may In writing, order the clerk of circuit coutd select a

is not competent to proceed. grandjury list within a specified reasonable time. The clerk shall

(4) Thecourt shall set a time for a hearing on the matter uncﬁee'ecmom the prospective juror list for the county the namfes
sub.(2) during the preliminary examination, i s(B) (a)applies: Ot fewer than 75 nor more than 150 persons to constitute the pro
: 9 pr ry L pplies, spectivegrand juror list. The list shall be kept secret.
afterthe defendant is bound over for trial and before a veilict .
renderedif sub.(3) (b) applies; after conviction or a finding of not, (3) EXAMINATION OF PROSPECTIVEJURORS. At the time set for
guilty by reason of mental disease or defect, if €jb(c) applies; 1€ Prospective grand jurors to appeae judge shall and the dis
or, subject to 971.13(4), after the determination that the defendl"iCt attorney or other prosecutingfioer may examine the pro

antis notcompetent, if sub3) (d) applies. The court shall give spectivejurors under oath afirmation relative to their qualifica

; digpsto serve as grand jurors and the judge shall excuse those who

72 hoursprior to the hearing. The defendant may have counseP4¢ disqualified, and may excuse others &y reason which
the hearing, and counsel may examarel cross—examine wit SCeMProper to the judge. o
nesses.If the court finds probable cause to believe that the victim (4) ADDITIONAL GRAND JURORs. If after such examination
or alleged victim has had contact with body fluid of the defenddgiverthan 17 grand jurors remain, additional prospective jurors
that constitutes a significant exposure, the court shall order thigallbe selected, summoned and examimetd there are at least
defendanto submit to an HIV test and to a test or a series of tedtsqualified jurors on the grand jury

to detect the presence of a sexually transmitted disease. The tes(6) TIME GRAND JURORSTO SERVE. Grand jurorshall serve for
shallbe performed by a health care professional. The court skafieriod of 31 consecutive days unless more dayseaessario
requirethe health carprofessional who performs the test to-discompleteservice in a particular proceeding. The judge may dis
close the test results to the defendant, to refrain from making chargethe grand jury at any time.

testresults part of the defendanpermanent medical record, and (7) OrRDERSFILED WiTH CLERK. All orders mentioned in this

to disclose the results of the test to any of the following: sectionshall be filed with the clerk of court.

~ (a) The alleged victim or victim, if the alleged victimwctim (8) INTERCOUNTY RACKETEERING AND CRIME. When a grand

is not a minor jury is convened pursuant to this secttorinvestigate unlawful
(b) The parent or guardian of the alleged victim or victim, #ctivity under s165.7Q and such activity involvesiore than one

the alleged victim or victim is a minor county,including the county where the petition for such griang

(c) The health care professionaho provides care to the is filed, then if the attorney general approves, all expenses of such
allegedvictim or victim, upon request by the alleged victim or vicProceedingshall be chayed to the appropriatiomnder s20.455

tim or, if the alleged victimor victim is a minarby the parent or (12‘.((1)- L6716, 1966.522 (1) 1677 c. 265 1656 (2711977 0. 1875595135

H 10t 111 |St0ry: C. S. C. . C. S.99, )

guardianof the alleged victim or victim. 1977 c. 3181977 ¢. 44%.210, 1977 c. 449Stats. 1977 5. 756.10991 a. 39Sup.
(5) Thecourt shall set a time for a hearing on the matter und&rOrder No.96-08 207 Ws. 2d xv (1997); Stats. 1997 s. 968.40.

sub. (2m) during the preliminary examination, if suf8) (a) A claim o; g"randsjurédisc%ingng;ion necessitates federal habeas corpus.review
applies;after the defendant is bound over for trial and befoera RS- Mitchell, 443 U.S. 5451979). -

dictis rendered, if sul§3) (b) applies;after conviction or a finding The grand jury in \Kéconsin. Cdy, Richards, 58 MLR 518.

of not guilty by reason of mental disease or defect, if@)k(c) 968.41 Oath or affirmation of grand jurors.  Grand jurors
applies;or, subject to $971.13 (4) after the determination théte  shall, before they begin performance of their duties, solemnly
defendants not competent, if sul§3) (d) applies. The court shall swearor afirm that they will diligently inquire as to all matters
give the district attorney and the defendant notice of the heariagdthings which come before the grand jury; that they will keep
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all matters which come before the grand jury secret; that they vaitidnot in open court if the prosecutindioér or witness bringing
indict no person for envihatredor malice; that they will not leave the motion or exercising the immunity or privilege so requests.
any person unindicted for love, fedavor, affectionor hope of  History: 1979 c. 291Sup. Ct. Order Nc@6-08 207 Wis. 2d xv (1997); Stats.
reward;and that thewill indict truly, according to the best of their 1997s. 968.46.

understanding. L
History: 1975 c. 94.91 (12) 1977 c. 18%.95; Stats. 1977 56.11; Sup. ct. 968.47  District attorney , when to attend.  Whenever

OrderNo. 96-08207 Ws. 2d xv (1997); Stats. 1997 s. 968.41. requiredby the grand jury it shall be the duty of the district attor
ney of the county to attend them for the purpoexamining wit
968.42 Presiding juror and clerk. The grand juryshall nessesn their presence or of giving them advice upon any legal
selectfrom their number a presiding juror and a clerk. €leek matter,and to issue subpoenasd other process to bring up wit
shallpreserve the minutes of the proceedings before them anchalsses.
exhibits. History: 1977 c. 18%.95; Stats. 1977 s. 756.15; Sup. Ct. Order 96:08 207
History: 1977 c. 18%.95; Stats. 1977 s. 756.12; Sup. Ct. Order 9608 207  Wis. 2d xv (1997); Stats. 1997 s. 968.47.
Wis. 2d xv (1997); Stats. 1997 s. 968.42.
968.48 Attendance; absence; excuse; number
968.43 Reporter; salary; assistant. (1) Every grand jury required for grand jury session; number required to
shallwhen ordered by the judge ordering such grand @mploy concur in indictment.  Each grand juror shall attend every-ses
oneor more reporters to attend their sessions and to make and 1 of the grand jury unless excused by the presiding.jurbe
scribea verbatim record of all proceedings had before them. Presidingjuror rlna}y excuse a grﬁU?‘JUVOV fron: attrt_]endlng_c? grand
(2) Before assuming the duties undéhnis section, each jury Session only for a reason which appears 1o the presiding juror
reportershall make and file an oath offihation faithfully to in his or her discretion as good andfisignt cause for the excuse.

recordand transcribe all of the proceedings betbeegrand jury NO'(t:)ﬁilensesstshg]na{ E(xé?:ts)gge& ?rt]:w:neﬁ'ﬁn gfréhi?] %rt;tiéar? dJ:I?(/:e
andto keep secret the matters relative to the proceedings. E§' no indictment mav be found b a?] ra]ndyur unless at least
reportershall be paidut of the county treasury of the county irh?_ of their number shgll concur inythe )i,n%lictménty

which the service is rendered such sum for compensation angistory_ 1977 c. 18%.95; Stats. 1977 s. 756.16; Sup. Ct Order 86>-08 207
expensess shall be audited and allowed as reasonable by g 2d xv (1997); Stats. 1997 s. 968.48. '
courtordering the grand juryEach reporter magmploy on his

or her own account a person to transcribe the testimony and #68.49 Fine for nonattendance. Any person lawfully sum
ceedingsof the grand jurybut before entering upon the dutiegnonedto attend as a grand juror who fails to attend witkaoyt
underthis subsection, the person shall be requiredake and file sufficientexcuse shall pay a fine not exceeding $40, which shalll
anoath or dirmation similar to that required of each reparter beimposed by the court to which the person was summoned and

(3) Any person who violatean oath or dirmation required Shallbe paid into the county treasury
by sub.(2) is guilty of a Class H felony History: Sup. Ct. Order Nd®®6—08 207 Wis. 2d xv (1997).

History: 1977 c. 18%.95; Stats. 1977 s. 756.13; Sup. Ct. Order 8&-08 207 FrH
Wis. 2d xv (1997); Stats. 1997 s. 968.4B97 a. 2832001 a. 109 968.50 Report progress and return indictments. A

grandjury may report progress and return indictmeathe court

968.44 Witnesses. The presiding juror of every grand juryfrom time to time during its session and until disgeat.
andthe district attorney or other prosecutingiagir who is before 2590 1317.¢- 258 SRS AIT7 S 756 17; Sup. C1. Order §-08 207
the grand jury may administer all oaths andirafations in the A grand jury pérforms a judicial rather than a legislative function; therefore, a
mannerprescribed by law to witnesses who appear beforjitiie progresseport unconnected to an indictment may not be made public. State ex rel.
for the purpose of testifying in any matter of which the witnessggledoniav. Racine County C8 Wis. 2d 429254 N.W2d 317(1977).
havecognizance. At the request of the court, the presidiroy
shallreturn to the court a list, under his or her hand, of all witnes:
who are sworn beforthe grand jury That list shall be filed by the
clerk of circuit court.

History: 1977 c. 18%.95; 1977 c. 449Stats. 1977 s. 756.14; Sup. Ct. Order No

968.505 Procedure upon discharge of grand jury .
SFhenthe grand jury is dischged the clerk shall collect all tran
scriptsof testimony minutes of proceedings, exhibits and other
recordsof the grand juryanddeliver them as the jury directs either

96-08 207 Ws. 2d xv (1997): Stats. 1997 s. 968.44. to the attorney general or to the district attorregyupon approval
of the court delivethem to the clerk of the court who shall
968.45 Witness rights; transcripts. (1) Any witness impoundthem subject to the further order or orders of the court.

; ! istory: 1977 c. 18%.95; Stats. 1977 s. 756.18; Sup. Ct. Order 8&:08 207
appearingoefore a grand jury may have counsel present, but W@ >d >¥v (1997): Stats. 1997 5. 968.50897 a. 35_58”6

counselshall not be allowed to examine hishanr client, cross—

examineother witnesses orguie before the judgeCounsel may 968.51 Indictment not to be disclosed. No grand juror or
consultwith his or her client while befora grand juryIf the officer of the court, if the court shall so ordshall disclose thtact
prosecutingpfficer, attorney for a witness or a grand jubatieves thatany indictment for a felony has been found againspanson
thataconflict of interest exists for an attorney or attorneys te repot in custody or under recognizance, otherwise than by issuing
resentmore than one witnessefore a grand jurnthe person so or executing process on such indictment, until such penasn
believingmay make amotion before the presiding judge to-disbeenarrested.

qualify the attorney from representing mdien one witness  History: 1977 c. 18%.95; Stats.1977 s. 756.19; Sup. Ct. Ordio. 96-08, 207
beforethe grand juryA hearing shall be held upon notice with théVis- 2d xv (1997); Stats. 1997 s. 968.51.

burdenupon the moving party to establish the conflict. 968.52 \Votes not to be disclosed. No grand juror mape

(2) No grand jury transcript may be made public until the trig)jjowedto state or testifyn any court in what manner he or she
of anyone indicted bthe grand jury and then only that portion oy any other member of the jury voted on any questiefore
thetranscript that is relevant and matettthe case at hand. Thisthem or what opinion was expressed by any juror in relation to the
subsectiordoes not limit the defendasitiights to discovery under gyestion.

s.971.23 History: 1977 c. 18%.95; Stats. 1977 s. 756.20; Sup. Ct. Order 96-08 207
History: 1979 c. 291Sup. Ct. Order Nd®®6-08 207 Wis. 2d xv (1997); Stats. Wis. 2d xv (1997); Stats. 1997 s. 968.52.
1997s. 968.45.

968.53 When testimony may be disclosed. = Membersof
968.46 Secrecy. Notwithstanding s.757.14 all motions, thegrand jury and any grand jury reporter mayédwuired by any
including but not limited to those for immunity or@ivilege, court to testify whether the testimony of a witness examined
broughtby a prosecuting @iter or withessappearing before a beforethe jury is consistent with or @rent from the evidence
grandjury shall be made, heard and decided in completeecy given by the witness before the court; and they may aiso
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968.53 COMMENCEMENT OF CRIMINAL PROCEEDINGS

requiredto disclose théestimony given before the grand jury by
any person upon a complaint against the person for pemury
upon trial for the ofense. Any transcript of testimony taken
beforethegrand jury and certified by a grand jury reporter to have
beencarefully compared by the reporter with his or menutes

of testimony so taken and to be a true and correct transcript of all
or a specified portion of the transcript, may be receiveevin
dencewith the same &ct as the oral testimony of the reporter to
thefacts so certified, but the reporter may be cross—examined by

any party as to the matter
History: 1977 c. 18%.95; Stats. 1977 s. 756.21; Sup. Ct. Order 96:08 207
Wis. 2d xv (1997); Stats. 1997 s. 968.53.
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