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88.01 Definitions.
otherwise:

SUBCHAPTERI

(4) “Cost of construction” includes damages to lands both

within and outside the district, reasonable attorney fees for peti

GENERAL PROVISIONS

tionersand the board, andll other reasonable and necessary

expensesncurred in the ganization of and in theonstruction

In this chapterunless the context requiresandcompletion of the works of a drainage district.
(5) “County treasurer” means the treasurer of the county in

(1) “Benefits” includes all pecuniargdvantages accruing towhich the drainage board having jurisdictiontoé drainage dis

landsfrom the construction of the drain or proposed drain.

(2) “Board” or “drainage board” means theard created and
appointedunder s88.16 1991 stats., or under&3.17.

trict is located.

(6) “Court” means the circuit court of the county in whibk
drainagedistrict is located or the circuit court having jurisdiction

(2m) “Bond” means anyond, note or other obligation of aof the proceedings in any drainage district located in more than
drainageboard issued under this chaptacluding any refunding onecounty
(7) “District” means any drainage district subject to thiap

bond.
(3) “Clerk of court” means the clerk of circuit court.

ter.
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(8) “Drain” means any device for the drainage of water frofiollowing rules apply unless somefdifent procedure is expressly
land or the protection of lanftom water including open ditches, providedunder this chapter:
tiles, pipelines, pumps and levees. (1) In the case of a court hearing:
_ (8m) “Duck Creek Drainag®istrict” has the meaning given  (a) The order fixing the time and place of the hearing shall be
in's.30.01 (1nm) madeby the court.

(9) “Interestedperson”includes the state or any agency or (b) The notice of hearing suficient in form and substance
subdivisionthereof. if it recites all of the following:

_ (10) "Judge”means thgudge of the circuit court having jusis 1. That a particular petition or report has been filed.
diction of the proceedingsf any drainage district, or the person 2. The place of filing

sitting for the judge. - . . . .

(11) “Land” or “lands” means any real property or interest 3. Thatit |.s.subject to the mspectnpn of all interested persons.
therein,whether privately or publicly owned, includimgilroad 4. If a petition, the request for relief, or the substance of the
rights—of-way,public highways, streets and alleys. request. .

(12) “Mortgagee”means every person holdiagnortgage or 5. The time and place of the hearing.
anassignment of a mortgage agaiiastds within a drainage dis 6. That all objections to the jurisdiction tife court or to the
trict or proposed drainage district whose name and pditeof sufficiency or legality of any petition or report shall be filed with
addresss known to the board or whose mortgage or assignméhe clerk of court in writing before the hearing ahat the objec
is legally recorded and contains the posfieefaddress ofuch tionsmust be set forth clearly and in detail.
mortgageeor assignee. (2) In the case of a drainage board hearing:

490 3605 a 09005 & Feg 210195497 1983 2. 1891989 2. 311993 2. 456 (a) The order fixing the time and place of the hearing shall be
madeby the drainage board.

88.02 Outstanding securities and contracts not (b) The notice of hearing suficient in form and substance
affected. Nothing in this chapter may render mordidifit the if it recites all of the following:
collectionof outstanding bonds or notes of any drainagartira- 1. That a particular petition or report has been filed.

tion or impair the obligation of any contract made by tigaiza- .

tion or defeat any vested property right of thgamization. No 2. The P'?ce Of. filing. . . .

assessmenof supplemental benefits nor any reassessment of 3. Thatit |_s_subject to the mspectl_on of all interested persons.

benefitsmay disturb any previous assessment for the cost ef con 4. If a petition, the request for relief, or the substance of the

struction while bonds or notes based on the construction deguest.

unpaid. Assessments shall remain liens upon the same lands and5. The time and place of the hearing.

claimsagainst the same corporations in the same amounts as whens_ That all objections to the jurisdiction of the drainage board

first assessed and recorded, until the bamasnotes based on thegy tg the suficiency or legality of any petitiormeport or assess

constructionare paid or refunded. mentor to the equity of any assessment or award of damages shall
History: 1993 a. 456 befiled with the drainage board in writing before the hearing and

88.03 Drainage proceedings equitable in  nature. Al thatthe objections shall be set forth clearly and in detail.

courtproceedings under this chapter are equitable in nature. Thd3) Noticeof hearing shall be givelny both mailing and publi
courtmay in any proceeding bririg new parties as if they were cation,as follows:
original parties to the proceeding. (a) The notice shall be mailedt least 20 days before the date
History: 1977 c. 4491993 a. 456 setfor hearing, to those persodesignated by the applicable sec
tion as entitled to receive notice. Ordinary mail may be used.

88.032 Amendment of documents. (1) Any document or (b) The notice shall be published as a class 3 notice, under ch.

paperfiled or entered in aroceeding before the court may at an : ; :
time be amended, modified or corrected by the court as the fagg% ;r;,;hs;fgerg?ﬁeaﬁiirig ge last insertion shall be not more than

warrant and upon such notice as the court orders. (4) Forthe purpose afonvenience of cross reference, persons
(2) Any document or paper filed or entered in a proceedi : - . - '
beforethe drainage board may at any time be amended, modif monly designated by specifisections of this chapter as

or corrected by the drainagard as the facts warrant and upoﬁ itledto receive notice are grouped as follows: )
suchnotice as the drainage board orders, except that no amend@) The chairperson of the county highway committee except
ment,modification or correction of any assessment may be madfled county with a highway commissionappointed under s.
afterthe issuance of monepligations based on the assessmefig-01(1) (c) the highwaycommissioner; the chairperson of the
if the result of the amendment, modification or correction wouf@Unty land conservation committee in the county involved; the

beto render the obligations morefititilt to collect. secretaryof natural resources; the statminage engineer; and,
History: 1993 a. 4565.10, 11 wherea railroad company is involved, the perspecified in sub.
_ _ ) (6).
88.04 General rules relating to  signatures on peti - (b) The persons enumerated in. g@rand all owners of record

tions. (1) Any person entitled to sign a petition to the court Qfhoselands may be &cted.
thedrainage board under this chapter may sign through an agent(C) The ;
) . i ) ; persons enumerated in. f@rand all owners and mert
;mae d?gmgmey gf)g;g %%?ﬁggl(lj a%;nb\{evrggllgnﬁ\r}vclje%ha” k;e df'(l)erdwv.:f['th gageewf lands dectedwhose names and postfioé addresses
9 sedl areknown or can with reasonable diligence be ascertained.

nessed. N . .
(5) In the case of a court hearing, in lieu of the service by mail

(2) If any minor or individual adjudicated incompetent own P : ;
land in a drainage district goroposed drainage district or pro izjemfledln sub (3), the notice of hearing may be served as pro

posedannex to a drainage district, the guardian or next of kin Bi edin 5.801.11for the service of a summons, at least 20 days
the minor or individual may sign petitions under this chapter f forethe time fixed for hearing. The service isfisidnt to give

and on behalf of the minor or incompetent. e court complete jurisdiction ovehe parties and their lands
History: 1991 a. 3161993 a. 4562005 a. 38? withoutany other service. o
(6) Railroad companies shall file with the department of
88.05 General rules applicable to notices of  hearings.  financialinstitutionsa document stating the name and posie®f
If a hearings required on a petition or report filed with the couraddressof the person upon whom any notice required by this
or a petition filed with the drainage board under this chafiter chaptemmay be served.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2009/30.01(1nm)
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1977/449,%20s.%20193
https://docs.legis.wisconsin.gov/document/acts/1977/449,%20s.%20195
https://docs.legis.wisconsin.gov/document/acts/1977/449,%20s.%20497
https://docs.legis.wisconsin.gov/document/acts/1983/189
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1993/490
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/2005/253
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1993/456,%20s.%2010
https://docs.legis.wisconsin.gov/document/acts/1993/456,%20s.%2011
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/2005/387
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20985
https://docs.legis.wisconsin.gov/document/statutes/2009/83.01(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2009/88.05(6)
https://docs.legis.wisconsin.gov/document/statutes/2009/88.05(4)(a)
https://docs.legis.wisconsin.gov/document/statutes/2009/88.05(4)(a)
https://docs.legis.wisconsin.gov/document/statutes/2009/88.05(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/801.11

3 Updated 09-10Wis. Stats. Database DRAINAGE OF LANDS 88.08

(7) In the case of a court hearing, the board shalith the 1. Observing, supervising or undertaking the construction,
courtproof of publication and service of the notieguired by this maintenancer improvement of drains.
section. The certificate or &flavit of the personwho made the 2. Observing, supervising or undertaking the construation
service,publication or mailing, or who knows the facts, isfisuf maintenanceof highways, railroads, bridges, utilities other
cientproof of service, publication or mailing. similar structures that mayfett drains in any drainage district.
(8) Failureto give notice as provided by this section or to 3. Collecting information by observation, survey or measure
announceany adjournment does not defeat the jurisdiction efientor by discussions with anfatted landowner at the site of
eitherthe court or the drainage board. If a failure to give legaldrainage ditch or a proposed drainage ditch.
notice to any person entitled to notice is discovered before 4. Responding to natural disasterfeeting a drain.
orderis entered, the court or drainage board shall adjourn the hear(b) Any action taken by a drainage board under(pjshall

ing and direct the giving of proper notice. If a failure to gv@ o ranorted by the boami'secretary at the next meeting of the
noticeis discovered after the order is entered, the court or dra'n?ﬁﬁinageboard for inclusion in the boagiminutes.

boardmay order the persamot served with notice to show cause () A drainageboard may not take any action at a gathering

-H&qerpar (a) if the action will result in an increase in thesess
mentagainst any property in the drainage district.

History: 1993 a. 456

NOTE: 1993 Wis. Act 456 which creates this section, contains extensive
explanatory notes.

88.06 General procedure for obtaining consent  or 8807 General rules; drainage proceedings in court.
approval ofthe courtin drainage proceedings. ~ Whenever (1) Al objections made to the jurisdiction of the court or to the
anyaction by the drainage board requires the consent or appray(gticiencyor legality of any petition or report shall be in writing.
of the court and no other procedure is expressly providegrthe The objections shall be set forth clearly and in detad shall be
cedurein this section applies: filed with the clerk of court before the hearing.

(1) Theboard shall file with the clerk of court a petition asking (2) Severalpetitions may be filed in any proceeding. At any
the court's consent to aapproval of the particular action that theime before the stitiency of the signers of the petitions has been
boardproposes to take. adjudicated, additional signers may be added to the petitions with

(2) Uponreceipt of the petition the court shall fix the time antike effect as if they had signed the original petition.
placeof the hearing on the petition astlall order the board to  (3) At any time before but not aftére hearing has begun on
give notice of the hearing as provided if88.05 (1) (b)o the per  any petition filed under this chapteny petitioner may withdraw
sonsspecified in s88.05 (4) (b) his or her name from the petition upon filingdourt an undertak

(3) Atthe hearing any interested person may appear and tigg with suficient sureties to be approved by the court. The
tify either for or against the petition, subjézthe requirements undertakingshall be conditioned that if the withdrawalremes
of 5.88.07 (1) If the court is satisfied that the boargiroposed reduces the number of signérslowthe number required by the
actionwill be in the best interests of the districts involved, it shadectionunder which the petition #ed and thereby deprives the
grantthe petition and approve the report, subject to the changesirtof jurisdiction, the withdrawing petitioner will pay intourt
and conditions that it considers advisabl®therwise, the court thecosts of the drainage proceeding incurred gdand incluel
shalldismiss the petition. ing the making and entry of the order denyihg relief requested

(4) If a petition, which is basically the same in substanee a¥! the petition and will pay into court the expenses incurred on the
petition which has been decided or dismissed, is filed within REtition before his or her withdrawal. _ _
yearsafter the dismissal, the court may refuse to order a hearing(4) For satisfactory cause the court may adjourn any hearing
on the petition or to take any other action with respect to it. for a period of not more than one month at anyamjeurnment.

waiver filed with the court or drainage board.

History: Sup. Ct. Orde67 Ws. 2d 585773 (1975)1977 c. 4491981c. 346s.
38,1985 a. 291991 a. 3161993 a. 184456, 491; 1995 a. 27

History: 1977 c. 135%.19; 1993 a. 456 The adjournment of any meeting or hearing beyond the time, or
failure to act within the time, provided in thehapter does not
88.065 General procedure for drainage board hear - affectthe jurisdiction of either the court or the drainage board, but

ings. If this chapter requires the drainage board to conducBigubsequent hearing shall be faadl notice of the time and place
hearing before issuing an order and rwher procedure is thereofshall be given.
expresslyprovided, the following procedure applies: (5) Any hearing under this chapter may be adjourned by the

(1) Uponreceipt of the petition, the drainage board shall fix @ourtor presiding judge oin his or her absence, by the clerk of
time and place of hearing dhe petition and shall give notice ofcourt.
the hearing as provided in 88.05 (2) (bYo the personspecified ~ History: 1977 c. 135449 1993 a. 456

in s.88.05 (4) (b) 88.08 Costs in drainage proceedings. (1) In all proceed

_(2) At the hearing, any interested person mpgear and tes o nder this chapter involving a petition to the court, the court
tify either for or against the petition or object to the report asseg|| by order tax the taxable costs of the proceeding. If costs are
ing costs. If the drainage board is satisfied thefproposed action {aveq againstthe drainage board, they shall not go against the
will be in the best interests of the districts involved, the board sggﬁard members personally but shall be paid out of the district

grantthe petition and issue the ordsubject to the changes andtnqsor from funds received from the petitioners unless the court
conditionsthat the board considers advisable. Otherwise, thgqersotherwise.

dralnageboarq §ha|| d|§m|§s the_ petition. . (2) If a petition for aganization of a drainagdistrict is dis

(3) If a petition, which is basically the same in substane ag,issedhefore the appointment of a drainage board in the county
petition which has been decided or dismissed, is filed within fie order taxing costshall be entered against the petitioners and
yearsa}fter the dlsmlgsal, the drainalgeard may _refusg to orderin favor of any person who advanced moneys, rendggadces
ahearing on the petition do take any other action with respeciy incurred other liabilities in prosecuting or contesting such pro

to the petition. ceedingsfor the amount of such moneys, services and incurred
4 Exceptasprovided in sub(5), all meetings of the drainageliabilities.
boardare subject to subck. of ch. 19 (3) If proceedings are dismissed in any case where a drainage

(5) (a) A gathering of drainage board members solelpfe@ boardhas been appointed in the coutitye order taxing costs shall
or more of thefollowing purposes is not a meeting, as defined ibe entered against the petitioners and in faxfahe board for all
s.19.82 (2) costs,expensesand liabilities incurred by the board or by any
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otherperson in prosecuting or contesting spotceedings and for  (g) Provide guidelines for compliance with federal and state

the benefit of those who have rendered services or advancedgriculturaland conservation programs.

loanedmoney in prosecuting or contesting such proceedings.  (n) Establish, by rule, procedures for assessments and reas
(4) Beforeany order taxing costs is entereghaditioner or the sessments.

boardor a person contesting the proceedings shall file with the jy Estaplish, by rule, performance standards for drainage dis

clerk of the court a duly verified itemized statement of all COStg;ct structures, ditches, maintenance and operations, in order to

attorneyfees, and other liabilities incurred in prosecuting oF COinimize adverse éécts on water qualityThe performance stan

testingsuch proceedings, upon which an orekall be issued y5-4sshall be consistent witany requirements imposed by the
requiringthe petitioners to show cause why an order ta®0®s  janartmenbf natural resources undersg.31
should not be entered against them for the amount of costs, at ot '

neys'fees and other liabilities. Notice béaring of such orderto () Prepare reports for the purposes of £8b.

showcause shall be given to the petitiorassprovided in $88.05 (k) Establish, byrule, a procedure for an investigation of
(3). Such order need not contain an itemizetement of such whet'hera drz_';unage district compliesith this section and_ any
account,but shall state where such account is filed. requirementsmposed by the department under this section.

(5) The petitioners shall, between themselves, contribute to (L) In cooperation with the state drainage engineeduce
the payment of such costs in proportion to the number of acresaofeducational pamphlet in 2009, aewkry 3 years thereaff¢hat
land owned by them withinhe boundaries of the district or pro describesthe function of drainage districts, costs that may be
posed district at the time of filing the petition. assessetb persons whosgroperty is located in a drainage-dis
History: 1977 c. 4492005 a. 253 trict, and contact informatiofor the state drainage engine&he
pamphletshall be distributed, upon request, to drainage boards
88.09 Certiorari; drainage board decisions. Any person andto any person who requests the pamphlet.
subjectto an order or rule of the drainage board nvathin 30 (1m) The department of agriculture, trade and consumer

g:gi%ﬁegepr%?#ggt'Oar:/;{;g: 8 rd(gtigjrl,s?r’i C?’Wénc%r:ﬁterﬁg ancéltosr; rotectionmay perform any functions related to drainage districts
o Y Y ‘ y atthe department considers appropriate.

proceedingsnvolving the order or rule when an action is eom ) . . . .
mencedput may on application, on notice to the board dod 2) T_he state d_ralr_lage engineer shall provide technical assist
causegrant a restraining ordeFhe board is not required to return@NCeto improve district operations dhe request of the depart
the original papers acted upon by it, but may return certified §entof natural resources, drainage board, landowinette dis
sworncopies of the papers. If necessary for the proper dispositiit or the judge.

of the matterthe court may take evidence, or appoint a referee to(3) If the area proposddr drainage exceeds 200 acres in a
takeevidence and report findings of fact and conclusions of lasingle project, the board or the petitioners, before the hearing on
as the court directs, which shall constitute a part of the proce#ttk reportunder s88.34 88.360r 88.77, shall procure a report of
ings upon which the determination of the court shall be made. Tihe department of agriculture, trade and consumer protection on
courtmay reverse or fifm, wholly or partly or may modifythe all of the following:

orderor rule brought up for review (a) The location, design, feasibility and cost of the proposed
History: 1977 c. 187%.134; 1983 a. 2191993 a. 456 outletdrains.

88.10 Guardian ad litem; failure to appoint. Failureto (b) A general description of the aqdltlonal drainage necessary
appointa guardian ad litem in proceeding under this chapter ido reclaim the landully for general agricultural purposes, and its
notjurisdictional, but when the failure is discovered a guardian RfPbablecost.

litem shall be appointed and an order served upon the guadiian (c) A general comparison of tenefits in the diérent parts
litem to show cause why the minor or individual adjudicatedf the district on the basis of the location and design optbe
incompetenshould not be bound by @fior proceedings pertain poseddrains.

ing to the drainage district. On such a hearing the courtesfiait (d) The physical features of the land to be drained.
suchorder or judgment as the facts warrant.

History: 1991 a. 3161993 a. 4561999 a. 832005 a. 367 (4) Theboard or the petitioners, with the aid of an engineer

havingthe qualifications specified in 88.21 (5) shall make the
88.11 Assistance to drainage districts. (1) The depart Necessangurvey and evaluation afrected by the department of
mentof agriculture, trade and consungeotection shall employ agriculture trade and consumer protection for its report.
anengineerwho shall be the state drainage engineeimprove (6) A drainage district shattomply with the rules promul
district operations Thedepartment shall do all of the following: gatedunder this section and any requirements imposed by the

(a) Perform inspections in drainage districtsletermine com departmenbf agriculture, trade and consumer protectionler
pliancewith this section. this section. .

(b) Review and approve district maintenance plans including (7) Thedepartment of agriculture, trade and consupnetec
ditch designs; installation and maintenance of structures; afifeh may issue a special order directing the immediatsation
plansfor drainage, drainage control, soil conservation and wafr work regulated under this section until the necessary plan
conservationand require alterationf plans and existing struc approvalis obtained or until the project complies with this section.
turesin order to achievand maintain compliance with perfor  (8) Any person who violates this section may be required to
mancestandards established under. (g forfeit not less than $25 nor more than $500 for each violation.

(c) Provide guidance to drainage boards and professional efgichday of continued violation constitutes a separdnee.
neersin developing district surveys and maintenance plans.  History: 1989 a. 35s.2200d 2200k 1991 a. 3091993 a. 4562001 a. 1032007

(d) Review and approve district designs for new ditches aﬁ'cﬁéss_refe,ence: See also CATCP 48 Wis. adm. code.
structuresassist districts in developing hydrologic andiraulic
informationabout project ééctiveness, and require alteration ogg 12 Proceedings when drainage area is in more than
thedesigns in order to achieaad maintain compliance with per gne county . (1) If a proposed drainage district lies in médran
formancestandards established under. jogr one county the petition for aganization of thalistrict shall be

(e) Coordinate district activities with the departmentafural  filed in the court of the county containing theglest acreage pro
resources. posedfor drainage by the petition, and the courthait county has

(f) Assist districts in applying for permits undeB8.31 jurisdiction of the oganization of the drainage district.
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(2) In cases décting a multicounty drainage district, copies (2) As soon as possible after the engineering study is com
of all court orders and judgments shall be filed in the court of egaleted,the board shall send written notice to the governing bodies
of the other counties in which the drainage district is located. which received notice under sufi) informing them of thetudys

(3) If a drainage districlies in more than one countthe completionand providing them information as to where shedy
drainageboard of the county containing thegastacreage that is may be reviewed.
drainedor proposed for drainage has jurisdictafrthe operation (3) A boards failure to notify under sulfl) does not invali
of the drainage district. The drainageard that initially has jurs date any decision made or action taken by the board.
diction of the operation of a drainage district retains that jursdic History: 2007 a. 121
tion even if the drained acreage is subsequently changed, unless
the drainage board that initially has jurisdiction agrees with 88.161 Transition for certain drainage districts. A
drainageboard of any other county containing land of the drainagiainagedistrict operating under 88.16 1989 stats., becomes a
district to transfer jurisdiction. drainagedistrict under this chapter as a matter of law on June 1,

(4) All moneys collected on behalf of the drainage district #993. The records, assessments, funds and indebtedness of such
the other counties shall be transmitted to the treasurer of fhélrainage district becomtie records, assessments, funds and
countyin which the drainage board has jurisdiction. indebtednessf the drainagelistrict that takes its place. Before

History: 1977 c. 4491993 a. 456 Junel, 1993 the circuit court of each county having a drainage

district that has elected to operate und@&8s16 1989 stats., shall

88.13 Right to enter lands of drainage district. =~ When  appointa county drainage board unde88.17, if none exists, to

evernecessary for any purpose connected withothanization takethe place of the board of drainage commissioners of a district

of a district or the construction, maintenance or repair of draitiiit electedto operate under 88.16 1989 stats. The terms of

and other works, members of the board, representatives of gféice of the members of the new board commence on June 1,

departmentof agriculture, trade and consumer protection, arkp93.

personsntending to bid on or to whom contracts have been let forHistory: 1991 a. 309

the construction of the works withia district and their respective

agents and employees may go upon any lands proposed fer inclu

sionor included within a district or on adjoining lands, and are not SUBCHAPTERII

guilty of trespass therefor but are lialide unnecessary damage

caqsed to crops or structures. APPOINTMENT, POWERS AND DUTIES
History: 1989 a. 31 OF DRAINAGE BOARD

88.14 Controversies between districts. (1) If a contre ) o )

versyarises out of the relationship of 2 or more drainage distridt§.17 Appointment and organization of drainage

thatare subject to the jurisdiction of a single drainage board, theard. (1) The courtshall appoint a drainage board either upon
boardmay hold hearings and takenatever other action it consid thefiling of a petition for oganizationof a drainage district under

ers necessary toward settling the controvemmcluding the thischapter in a county that does not already have a drainage board
issuanceof orders. or upon the filing of a petition by a landowneranrainage district

(2) If a controversy arises oat the relationship of 2 or more ©" the state drainage engineer &mpointment of a drainage board

drainagedistricts that are subject to the jurisdiction of 2 or mor & county that already has a drainage district. The board shall
drainageboards, the boards shall attempt to settle the controvefQySiStof 3 persons. One member of the original board shall be
andmay hold hearings and take whatever other actionghey aPPOintedfor a term of one yeaone for 2 years and one f8r
sider necessary to accomplish that objective. If thainage Y&a'S-Upon the expirationf the term of dfce of a board mem

boardsare unable to settle the controvethg matteshall be sub  P€r, the court shall appoint successor for a 3—year term in the
mitted to arbitration under cl.88. samemanner as the original appointment was made.

History: 1977 c. 4491993 a. 456 (2) A drainage board may by rule, after the original basird
appointed,increase the number of members to 5. In the rule

88.145 Limitation of damages and suits. In anyaction increasingthe number of members, the board shall provide for
againsta drainage district, drainage board, drainage board-mestaggerederms, with all members serving ternfs$ years. After
ber,drainage board employee or an owner of haittin the dis  increasinghe number oboard members, the board mhy rule,
trict who undertakes work approved by the drainage boardraducethe number of members to But only if the size of the
893.80is applicable and the limit on the amount recoverable lppardis reduced as vacancies occur on the board.
any person under 893.80 (3)applies to the drainage board, the (2d) The board shall notify the court if any position on the
membersand employees of the drainage board, the drainage disardbecomes vacant and the court shall appoint a succ@gor
trict and any owner of land within the district who undertakasoardshall notify the court if the size of the board is increased
work approved by the drainage board. This section does not apider sub. (2) andthe court shall appoint the additional board

tOHaCtionié:g%mrQE;gqggg Uf;g;gg-37,2719-970f 281.99 members.If a position on the board remains vacant for more than

Istory: a. a. 1] a2l . . . 6 months, either the state drainagegineer or any landowner in

exglggsbrylggég's' Act 456 which creates this section, contains extensive 5 yrainage district subject to the jurisdiction of the board may peti
tion the court to appoint a successor

88.16 Notification requirements, engineering study . (2h) The court shall appoint drainage board members from

(1) If a board takes any action which results in the hiring of amongpersons recommended by any of the following:
eng_ineerto co_nd_uct a study that is relatedthe operation 'of a (a) The committee on agriculture and extensémucation
drain, or the district, the board shall send, as soon as possible, vgitatedunder $59.56 (3) (b) which shall recommend at least 3
tennotice of the action to all of the following: persongor each position to be filled.
~ (a) The governing body of the cjtyillage, or town that has  (b) At least 3 landowners owning property in a drainage dis
jurisdiction over the area which is subject to the engineering studjct that is subject to the jurisdiction of the drainage board.
(b) Thegoverning body of the county that has jurisdiction over (2p) In appointing members, the court shall attemptssure
thearea which is subject to the engineering study thatat least one of the members serving on the drainage abard
(c) The governing body of any city or village that has extrateany time is an experienced farmer who is familiar with drainage
ritorial jurisdictionover the area which is subject to the engineeandthat another of the members is familiarstime extent with
ing study drainageengineering.
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(2t) A drainage board member shall serve until a successor igb) A proceeding brought by any person fai@ation of state

appointedand qualified. or federal |¢'_:I.W if the proceeding is brought undemexpress private
(3) Eachmember of the board shall take diid the oficial ~ right of action created by state or federal statute.
oath. (3) Subsectior{2) does not apply to a proceeding brought by

(4) Ownershipof or interest in lands sought to be drained do@sgovernmental unit, authority or agency in its capa@gty pA
not disqualify a person from acting as a member of the draina¢gd€party or contractor
board,but any board membenay request the court to, and the H'StTOQ_’i 11993\/’0\1/-, 452 456 which . , , ,
court may in its discretion, appoint a suitable person to act ir&ﬁlgnau‘)r 993 Wis. Act 456 which creates this section, contains extensive
- A ) y notes.
member’splace when the board is considering matpenmrtaining
to the particular drainage district in which the member is integg 1g County treasurer to serve as treasurer of drain -

ested. age districts. (1) The county treasurer shall serve as treasurer
(5) Whenall its members have been duly sworn and qualifiedf all drainagedistricts under the jurisdiction of the drainage
the drainage board is a permandéetdy corporate and is subjecthoard. All moneys collected for or payable aay such drainage
to all rules of law applicable to public corporations. district shall be turned over to or paid to the county treasurer and
(6) The board shalbrganize by election one of its membersshallbe paid out by the treasurer onlyon proper warrants of the
presidentand anotheof its members secretanA majority of the drainageboard. The county treasurer may retain for the benefit of
boardconstitutesa quorum to do business. In the absence oftlae county a portion of thenterest received on drainage district
guorum,any member present may adjourn any meeting and mdikeds held by the countlyeasurernot to exceed the cost to the
announcemerthereof. countytreasurer of providing services to h&inage board under

(7) Eachboard membeshall be reimbursed for actual and.reathis_chapte,r the cost to the Zoning administrator of maintai_ning
sonableexpenses incurred ithe performance of the memlger drainageboard records under83.19and the cost to the zoning
dutiesand, in addition, shalieceive as compensation for actuadministratorof providing copies of drainage board recordtheo
andnecessary services a per diem in an amount determined bydiffgnageboard.
drainageboard, not to exceefd0. In addition, the county board (2) Thecounty treasurer shall keep a separate account for each
may reimburse drainage board membersaitiual and reasonabledrainagedistrict in which the treasurer shall charsuch district
expensesncurred in performance of duties on behalf of thesith all amounts paid out on its behalf pursuant to éiipand
county. shall credit the district with:

(8) Eachboard member shall keep an accurate record of ser (a) All sums received in payment difainage assessments of
vicesrendered and expensigurred by the membetogether that district, including penalties and interest on the sums.
with the date thereof and the district for which services were ren (e) All other sums received on account of the drainage district
deredor in connection with which expenses were incurred. Boaggherthan interest received on drainage district funds heltidy
membersshall file their bills for compensation and expenses Wikhuntytreasurer
the county treasurerEachbill shall indicate the district to which

specific items are to be clgad or the proportion of the bill to be :
paid by specified districts. The county treasyi®s treasurer of asthe deputy of the county treasurefhe drainage board may

- A . . ssignany part or all of the county treasuseduties under this
drainagedistricts, shall pay the bill if funds are available for tha@hagtertoytr?e drainage board treaguré'he drainage board trea
purposeand shall chge the accounts of the respectdrainage

R - : - _surer shall be reimbursed for actual and reasonable expenses
dlstrl_ctsllable for the bill in accordance with the order aIIowmgncurredin the performance of the treasugeduties in the same
thebill ) ) . manneras provided for drainage board member expenses under
(9) Thecourt may by order abolish the drainage board if thegegg 17 (8) The drainage board shall require a bond from the

(3) Thedrainage board may appoint a treasurer who shall act

n?_l !(Jtngerlggs aQZsa?sESinagleaﬂ;g;riCtzlssésrllgghse CZOOlinty drainageboard treasurer in an amount, set by the board, that is suf

Istory: C. a. a. a. et &an

NOTE: 1993 Ws. Act 456 which substantially affects this section, contains _f|C|e_nt to exceed the great. ount of funds expected_ to be held

extensive explanatory notes. in his or her custodyand with the sureties that the drainage board
requires. The bond shall be conditioned in substantially the same

88.172 Limited liability of drainage board members. form as the ordinary bond required from the county treasuiter

(1) Exceptas provided in subs(2) and(3), a drainage board the necessary changes.

membeiis not liable to any other person for damages, settlementgistory: 1987 a. 3781991 a. 3161993 a. 456

fees,fines, penalties or other monetary liabilities arising from a .

breachof, or failure to perform, any duty resulting solely from hi§8-19 Board to keep records. (1) Itis the duty of the secre

or her status as a drainage board memiygess the person asserttary of the board to keep records of all drainage proceedings. The

ing liability proves that the breach or failure to perform constituté§cretanshall also maintain a minute bookviich the secretary
any of the following: shallenter the minutes of the board meetings. The secretary shall

(a) A willful failure to deal fairly with any person in connectionbe compensated for such services und@8sl7 (7)and(8).
with a matter in which the drainage board member has a materia(2) Thesecretary of the board shall keepaanplete record of
conflict of interest. the assessed lands in each district under the _bz)mds_dlctlon.
(b) A violation of criminal law unlessthe drainage board Suchrecords shall be so arranged that they will readily sfaw

memberhad reasonable cause to believe that his or her condg@ghparcel of land assessed, the latest confirmed assessment of
waslawful or no reasonable cause to believe that his or her ¢ ﬁnefltsand the total assessments for costs which haverheda

duct was unlawful. againstsuch lands, with adequate space provided for noting all
. . . paymentsof assessments for costs or installments thereof. The
(c) A transaction from which the drainage boamémber e cretaryof the board shall periodically check with the county
derivedan improper personal profit. treasuretto determine what drainage assessments or installments
(d) Wliful misconduct. thereofhave been paid and shall note such payments in the records
(2) Exceptas provided in sul§3), this section does not applyrequiredto be kept pursuant to this subsection.
to any of the following: (3) Thesecretary of the board is legal custodi@all drainage
(a) A civil or criminal proceeding broughy or on behalf of recordsand the secretary shall comply with subi¢hof ch. 19
any governmental unit, authority or agency Uponrequest for any ahe drainage records by the county trea
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surer,the secretary of the board shall furnish the county treasurer(4) Obtaininjunctions to prevent unlawful interference with
with a copy of the records specified in s(&). the performance of its duties or exercise of any of its powers.

(4) (a) Subject to pargb) and(d), and subject to criteria and  (5) Employlegal counsel, engineers and other assistants. Any
standardainder rules that the department of agriculture, trade agdgineeremployed by the board shall be selected feolist of
consumerprotection shall promulgate, all of the following shalprofessionakngineers approved by the department of agriculture,
occur: tradeand consumer protection. The department of agriculture,

1. The drainage board secretasiyall distribute drainage tradeand consumer protection shall furnish each drainage board,
boardrecords to the state drainage engineer and to the coamty uponrequest, a list of professional engineers whom it considers

ing administratar quqlified by training and experiende give competent advice in
2. The drainage board and the county zoning administraf§@inagematters. .
shallretain certain records of the drainage board. (6) Purchaseor condemn such lands, whethathin or out

(b) The secretary of the drainalgeard and the county Zoningsideadistrict, as are necessary for the construction, cleaning out,
administratorshall maintain in perpetuitgny records consisting fépair and maintenance of the drainage system and/atks.
of an order creating or altering the boundaries of a district, mdp@nhdemnatiorshall be as provided by cB2.
or descriptions of the boundaries of a district, profiles and cross(8) Level or permit the leveling of spoil banks and excavated
sectionsof any drains and an order levying originabapplemen materialsto allow cultivation or use for roadway or other lawful

tal assessments for costs. purposesf such usewill not interfere with the proper functioning
(c) The drainage board and teeunty administrator may Of the drains.
destroyobsolete drainage board records. (9) Purchaser lease and maintain and operategy@ipment

(d) Before any records may be destroyed under this subsect®j machinery necessary to construct, maintainrepair the
the secretary of the drainage board and the county zoning admigif@inswithin the districts under its jurisdictiomcluding the con
trator shall give at least 60 days’ prior written notice of the- prdrol of weeds or brush through use of herbicides.
poseddestruction to the state historical societhich may pre (10) Purchaseconstruct, maintain andperate all levees,
serverecords that it determines to be of historical interest, abdlkheads,reservoirs,silt basins, holding basins, floodways,
shallgive at least 60 days’ prior written noticetihe state drainage floodgatesand pumping machinery necessary to the successful
engineerwho may preserve records determined to bietefest drainageor protection of any district or of any considerable area
to the department of agriculture, trade and consumer protectigfiereof, whether located within or outside the district.

(5) The state drainage engineer shall examine the records in(11) Call district meetings to report on théaifs of the district
the possession of all drainage board secretamesdrainage dis andto obtain theopinions and suggestions of landowners in the
tricts and the records received from clerkscotirt underl993  district with regard to the &iirs of the district.

WisconsinAct 456 section118 and may examine any other  (12y adoptrules and issue orders, which shall be published as
recordsheld by any person relating to drainage in téde. The g cjass 1 notice under cb85. In addition, any order that pertains

state drainage engineer shafletermine the records that arq 5 gpecific named person or property shall be served on the per

requiredto be preserved undeub.(4) and make copies of the o o gwner of the property in the manner providedsienvice

records. The state drainage engineer shall retain a copy of €, symmons under 801.11 The court has jurisdiction to

recordsand deliver a copy to the county zoning administrator ontorcean order of the drainage board by injunctive or other
(6) Thesecretary of the drainag@ard, under sul§4), shall appropriaterelief.

providea copy of drainage boardcords created after May 13, (13) Authorizelegal counsel for theoard to represent an indi

1994, 10 the state drainage engineer and the county zoning admyjgy o owner of land with respect to any matter that arises under

Istrator. . o o this chapter
(7) The county zoning administrator shall maintain the pistory: 1989 a. 311993 a. 456

recordsdelivered under sulf5) and any records provideshder A drainage board is subject to shoreland zoning ordinances, as is any other person.

sub_(G) as provided under su(ﬂ). Althoughsoil conservation districts and drainage districts are createdifffegent
History: 1991 a. 3161993 a. 456 purpose someactivities of bqth_ accomph_sh similar ends; therefore, each d|s_tr|ct
NOTE: 1993 Wis. Act 456 which amends (3) and czates subs. (4) to (7jon retainscontrol over those activities which it undertakes for the purposes for which it

) ; wascreated. 63 AttyGen. 355.
tains extensive explanatory notes. h : . L ’
p Y Chapter30 applies to navigable ditchésat were originally navigable streams. If

. . o a navigable ditch was originally nonnavigable or had no previous stnéstory
88.20 Conflict of interest prohibited. (1) No member of DNR'sjurisdiction depends upon the facts of each situation. 63 @éx. 493.

a drainage board shall be interested directly or indirectly: _ _ _
(a) In any contract with the drainage board; or 88.212 Required actions for the drainage board. In

(b) In any contract for work or materials in or for a drainag%dditio.mo other powers expressly granted or necessarily implied,
district: or edrainage board shall:

(c) In any contract for the sale of machinerymaterials for (1) Beginningin 2009, ancevery 3 years thereafigrovide
written notice to every person who owns land that is located within

or to the drainage board; or ; S . o .
(d) In the wages asupplies of persons employed on work | the drainage district that such lamgin the district. The notice
) 2 Uhall also include contact informatidior every member of the
or for a drainage district. drainageboard
(2) No board member shafleal in securities of a drainage-dis (2) Annually, provide contact information for every member

trict. of the drainage board to the state drainage engineer and to the clerk

. - of every city village, town, and county in which the drainage dis
88.21 General powers of the drainage board.  In addition trict is located.

to other powers expressly granted or necessarily implied, the )
drainagegoard may:p 9 y Imp (3) Not later than Novembet of each yeaprovide the clerk

of each taxation district in which the drainage district is located a
(1) Adopt and use a corporate sea_l. . . list of every assessment issued by the drainage board from
(2) Sueand be sued and comproméséts and controversies. Novemberl of the previous yedo October 31 of the current year
(3) Bring all necessary actions for the collectionnebneys The informationshall specify the assessment amount for every

andforfeitures belonging to a district under its jurisdiction and fqsarcelin the district.

the protection and preservation of all works and property thereofHistory: 2007 a. 121
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88.215 Landowner petitions. The owners of lanth adis 88.23 Power of board to levy assessments for costs.

trict may petition the drainage boata hold a district meeting. (1) In addition to the assessments for cost of construction-autho
The petition shall be signed by at least 16%the owners of land rized by s.88.35 the board may issue orders to levy assessments
within the district or by the owners of at least 10%he lands for costs of maintenance and repair or for any other lawful expen
within the district. The drainage board shall either schedule a diftures of a drainage district. All of the assessments shall be
trict meeting to be held within 60 days after receivingpiéiition  apportionedon the confirmed benefits then ifegft in the district

or deny the petition, by issuing a published ordéthin 60 days assessed.

afterreceiving the petition. The drainage board may deny the peti 21y The board may authorizene or more owners of land in
tion only on the grounds that it is unreasonable. a drainage district to prepare a proposed assessment for cost of

History: 1993 a. 456 ) . N
NOTE: 1993 Wis. Act 456 which creates this section, contains extensive constructionor maintenance and repair

explanatory notes. (3) Assessmentsnadeunder this section are subject to ss.
88.40t088.43 In nocase may the total assessments against any
88.22 Power of board to contract with the federal gov = - land exceed the benefits assessed against thautdess an inter

ernment and other agencies. The drainage board may:  estedperson agrees to pay such excess and furnishes the drainage

(1) Enterinto agreements with the U.S. government or &in of board with suicient security for the excess benefits or unless the
cer or agency thereof to permit the drainage of lands ownedassessmens for the purpose of covering the cost of repair and
occupiedby such government or agentyrough the use of the maintenances defined in $88.63
drainsof which the board has clga. Such agreement may result  (4) The board may borrow money and issue notebards
in adding lands to the drainage district, npagvide for apportion basedupon any assessments levied under this section in the same
ment of the assessments for costs of repairs, maintenance afthneras for original assessments.
administrationwith respect to the draining of such lands, and mayHistory: 1971 c. 671993 a. 456
authorizethe U.S. government or itsfier or agency to repair
maintain, deepen, widen and change drains located upon lar8824 Board to file annual report.  On or before December
ownedor occupied by such government or agency as losgas 1 of each year the board shall file with the department of agricul
changedoes not impair the drainage rights of other ownetgre,tradeand consumer protection; the town board or town zon
throughsuchlands. No such agreement shall permit the drainimgg committee; the city council, plan commissiam,plan com
of raw sewerage in any such drains. mittee; and the county zoning administratam which district

(2) Negotiate and obtain a loan from the federal governmedstritory is located, a separate report, for the preceding year ending
or any oficer or agency thereof, or from any other public of priAugust31, on each drainage district under the beajutisdic
vate loan agencyfor the purpose of paying or redeeming-outtion. All local units of government that receitiee report shall
standingbonds and other obligations of a district under its juri€onsiderit beforemaking any zoning or planning decisions that
diction. Such loan may be negotiated upon such terms amay affect a drainage district that located within its boundaries.
conditionsas the board deems to be in the best interest of the dike reports shall constitute part of the records of digricts
trict, including without restrictioioy reason of enumeration pro reportedon, shall be verified by the oath of one or more¢hef
visionsfor: boardmembers, and shall contain:

(a) Extending the time of payment délinquent and unma (1) A financial statement.
turedinstallments of assessments for cost of construction-inclu (2) A statement of athonds paid or issued during the preced
sive of interest accrued thereon, for a periodatfto exceed 40 jng year

years. (3) A statement of all work done during the preceding,year

(b) Deferring payment of any portion of the principal of unpaigpecifyingwhere the same was done and the cost thereof.
andunmatured assessments of cost of construction, inclusive of,

interestalready accrued thereon, faiperiod of not to exceed 10 H(:tz)rf ?ggge;nfsr;tzgétzigllstnst practices and policies.
yearsand provide fothe payment of such delinquent and unpaid ' ' ’
assessmentsf cost of construction irqual annual installments
overa period of years. SUBCHAPTERIII
(c) Arrange with the holders of bonds and notes and other cred
itors of the district for surrender dfieir claims against the district
andfor accepting money or bonds in payment thereof.
(3) Enterinto contracts with the U.S. government or dicef " N .
or agency thereof to accept the benefits of any federal law pert&fi-27 Who may petition for organization of a drainage
ing to flood prevention or the conservation, development, utiliz4!Strict: (1) Except as provided in sufim), any of the follow
tion and disposal of wateMfthout restriction by reason of enu N9 May petition for the ganizationof a drainage district under
meration,the contracts may provide that the district on whodBiS chapter:
behalfthe contract is negotiated will: @ .The owners of morehan one-half in area of th_e lands,
(a) Provide without cost tthe United States all lands neees €xcludinglands owned by thistate, proposed to be included
sary for the construction of the project and for the subsequétthin the drainage district.
maintenancend operation of the project. (b) The majority of landowners within the proposed drainage
(b) Contribute such part of the first costomhstruction of such district, owning at least one-third in area of the lands, excluding
projectas is agreed upon with the United States, either in casHastdsowned by this state, proposed to be included within sueh dis
in credits, for purchase of materil performance of work form trict.

ORGANIZATION OF DRAINAGE DISTRICTS

ing part of the project. (Im) A state agencyas defined in s16.61 (2) (d) may not
(c) Hold and save the United States harmless from claims f§titionfor the oganization of a drainage district.

damageso any property resulting from construction of terks (2) No petition having as many signexs are required by this

of the project. sectionshall be declaredoid, but the court may at any time permit

(d) Maintain and operate all the works after completion of tf{e petition to beamended in form and substance to conform to the
projectin accordance with regulations prescribed by the U.S. gdacts,if the facts justify the ganization of a district. All petitions
ernmentor any oficer or agency thereof. for the oganization of the same or substantially the same district

History: 1971 c. 323.27; 1981 c. 3465.38; 1993 a. 4561995 a. 225 filed prior to the hearing under&3.34shall be considered by the

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1971/323
https://docs.legis.wisconsin.gov/document/acts/1971/323,%20s.%2027
https://docs.legis.wisconsin.gov/document/acts/1981/346
https://docs.legis.wisconsin.gov/document/acts/1981/346,%20s.%2038
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1995/225
https://docs.legis.wisconsin.gov/document/statutes/2009/88.35
https://docs.legis.wisconsin.gov/document/statutes/2009/88.40
https://docs.legis.wisconsin.gov/document/statutes/2009/88.43
https://docs.legis.wisconsin.gov/document/statutes/2009/88.63
https://docs.legis.wisconsin.gov/document/acts/1971/67
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/2007/121
https://docs.legis.wisconsin.gov/document/statutes/2009/88.27(1m)
https://docs.legis.wisconsin.gov/document/statutes/2009/16.61(2)(d)
https://docs.legis.wisconsin.gov/document/statutes/2009/88.34

9 Updated 09-10Wis. Stats. Database DRAINAGE OF LANDS 88.31

court as one petition, aradl signatures to such petitions shalbe
countedin determining the jurisdiction of the court. Drainage Board”.

History: 1993 a. 456 (6) Theboard may adjourn the hearing to a time and place that
88.28 Contents of petition. (1) A petition for oganization it considers convenient or necessdfie board shall either make
of a drainage district shall Héed with the court and shall set & Public announcement of the time and place of the adjournment
forth: or give notice as provided in 88.05 (2) (b)o the personspeci
ied in s.88.05 (4) (ajpndalso by publication of the notice once
in the vicinity in a newspaper qualified under @85, such pubk
cationto be not more than 20 days nor less than 10 days hleéore
dateset for the adjourned hearing.

(a) A description of théands proposed to be included in th
district and that they will be improved by drainage.

(b) That the public health gaublic welfare will be promoted

by the drainage. History: 1979 c. 175%.50; 1993 a. 4561997 a. 250
(c) A map or sketch of the area sought to be drained, with the
proposeddirains shown thereon. 88.31 Special procedure in cases affecting navigable
(d) That the cost of construction will not exceed 75% of theaters. (1) If it is necessary to enter upon any waters that may
appraisedenefits arising from such drainage. be navigable, or to acquire and remove any dam or obstruction
(e) A proposed name or number for the district. from the watersopr to cI_ean out, widen, deepen_ or s_traighten any
(f) The names and addresses of the owaredsmortgagees of streamthat may be navigable, the poa_rd shall file Wlth_ the depart
all lands in the district, so far as known to the petitioners. ~ mentof naturalresources an application for a permit to do the

work. The board shall file with the application any information

that the boardor the department of natural resources considers

necessary.The department shall specify by rule the information
be included in an application. The application shall state that the

(g) A request for the ganization of the drainage district.

(h) If the purpose of such petition is teelagement, repair or
maintenancef a drain, heretofore constructed under any law
this state, the petition shall give a general description ofita® 1, jic health or welfare will be promoted by the removathe
W'th such partlgulars as the pet|t|oqers deem |mpor.tant. dam or other obstruction or by the straightening, cleaning out,

(i) The quality andcharactef soils and subsoils in the pro geepeningr widening of the waters and that other public rights

poseddistrict. in and public uses of the waters will iz materially impaired.
()) A soil map of the proposed district. The application shall be duly verified.
(k) The present agricultural value of the lands. (2) Upon receipt of the application the departmentatiiral
(L) The kind of crops which will be grown on the land afteresourceshall fix a time and place for a hearing on dpplica
drainage. tion, not less than 3 nanore than 8 weeks from the date of filing,

(2) In lieu of meeting with the requirements of s(ih).(d), the ata place convenient to the interested parties. lappication
petitioners may file with the petition a written agreement that thég/for a permit to remove a dam, notice of the hearing shall be given
will pay such portion of the cost of construction as exceeds 78%all interested persons as provided b§1s06 In all other cases,
of the appraised benefits to Ehds resulting from the construc the department shall direct the applicaotgive notice under s.

tion of the proposed drainage works. 88.05(2) (b)to the persons specified in&8.05 (4) (b)
(3) The petition need not be verified. (3) At the hearing on the applicatioall interested persons
History: 1977 c. 4491993 a. 4562007 a. 125.6. may appear and be heard. The department alsamaig an inde

pendentnvestigation of the situation.

88.29 Referral of petition to ~board; examination of (4) Uponthe conclusion of the hearing and investigatthe,

lands; hearing by board. (1) Uponreceipt of a petition for yonaymenpf natural resources shall grant the permit if it finds:
organizatiorof a drainage district the court or judge by order shaﬂF . . '
refer the petition to the drainage board and order the board to(@ That the public health and welfasl be promoted by the
reportthereon. proposedemoval of the daror other obstructions or by the pro

(2) When a petition has been so referred to the board, trp@seds.tral(?htemng, cleaning out, deepening or widening of such
board,with the aid of an engineer having the qualificatispsci waters;an . .
fied in 5.88.21 (5) shall examine the lands descritiedhe peti (b) That the proposed work is necessary to the proper operation
tion and all other lands that the board believes will be benefited@dithe proposed drainage system; and
damagedby the proposed work and shall consider whether the (c) That the proposed work willot materially impair the navi
drainsas proposed in the petition are satisfactory gability of any such waters and will not materially impair any

(3) Theboard also shall hold a heariag the petition to ascer otherpublic right in or public uses of such waters. The enjoyment
tain the sufciency of the signers and to hear all interested persopknatural scenic beauty is declared to be a public right to be con
who desire to be heard for or against the petition. sideredalong with other public rights.

(4) Theboard shall fix a time and place of the hearing on the (4m) Thedepartment of natural resources shall grant or deny
petition, on or conveniently near the lands described in the petie permit within 6 weeks after the conclusion of the hearing on
tion, and shall give noticef the hearing as provided in&3.05 the application.

(2) (b) to the persons specified in&8.05 (4) (c) (5) Whengranting a permit under this section the department
(5) Thenotice shall describe the lands involved and may bedf natural resources also shaktablish the minimum level at
substantiallythe following form: which the afected waters may be maintained.
“Notice is hereby given that the drainage board of .... County (6) Thedepartment of natural resources may require the-appli
will meeton the .... day of ..., .... (year), at .... o’clock, .... M. @antfor thepermit to submit a plan for the work to be done in the

the (heredescribe the place of meeting) to consider the petitigiatersin question andnay amend or modify such plan before

filed in the circuit court of .... County to drain lands among whicipprovingit. The department may ahy time, on the application

arethe following: (here describe the lands described in the pesf any interested person, further amend such plan when the same

tion). All persons interested may appear and be heard on the Rgdhbe done without materially impairing the navigabilityaofy

tion. suchwaters and without materially impairing any other public
Dated.... right.

---------------- (7) Upongranting a permitinder this section, the department
................ forthwith shall transmit to the secretary of the drainage board a
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copy of the permitand the relevant findings, orders and approved (4) Theboard shall attach to its repgmtoof of the service of

plans. noticeof hear_ing on the petition together with a copy of its minutes
(7m) The Duck Creek Drainage District is exempt frahe ~©Of such hearing.
permitrequirements and procedures under s(ijgo (7). History: 1993 a. 24p456 2007 a. 121

(_8) Subjectto qther restrict_ions imposed by this cha,pter_ 88.33 Drainage broiect mav be stopped prior to oraa -
dralnage_board which has obtalned all of the permits as requirgt ation of dis?rict? 1(1) At gnytimeppprior Ft)o the ent?y of the
under this chapter and cB0 may: _ ~ order oganizing adrainage district, the owners who represent a

(a) Do all acts necessary in and about the surveying, laying a#hjority of the lands described in the petition for drainage or who
constructingyepairing, altering the course of, egiaig, clearing, representa majorityof the lands contained in the report of the
deepeningwidening, protecting and maintaining any dr&n drainageboard may file with the court a petition requesting that
through,or upon such waters, both within and beyond the limits further proceeding be had and thatfudher expense chge-
of the drainage district; and ableto the proposed drainage district be incurred.

(b) Procure, purchase condemn by proceedings had under (2) Upon receipt of the petition the court shall fix a time and
ch. 32, riparian rights, rights of flowage, dams and waterpowepsaceof the hearing on the petition and shall cause notice of the
in such waters, both within and beyond the limits of the drainagearingto be given as provided in&8.05 (1) (b)to the persons
district. specifiedin s.88.05 (4) (b) If on the hearing the court finds that

(9) In all cases a drainage district is liable to the owner 1€ petition is signed by the required number of owners, that notice
riparianrights, rights of flowage, dams and waterpowersafbr Of the hearing was properly given, and thatdbeditions of sub.
propertytaken and for all damageshich may be occasioned to(3) have been met, it shall enter an order diredtiagthe proceed
such property by reason of any waténeon it. Such damages ingsto oganize the district cease.
shall be determined either by agreement, award of damages of3) As a condition of issuing the order under Si@), the court
condemnatiomproceedings anshall be paid by the drainage-dis shall require those petitioners under this sectidro also were
trict before the works done in the same manner in which paypetitionersunder s88.27to pay the expenses of the hearing under
mentsare made where landse acquired by railroad companieghis section and all expenses incurred to date in connection with
under condemnation proceedings. the proceedings to ganize the district.

History: 1993 a. 4561999 a. 9 History: 1993 a. 456

88.32 Report tothe court. (1) Within 30 days after the final 88.34 Hearing by the court; organization of drainage

adjournmentof the hearingprovided for in s88.29 the board district. (1) When the board has filed its report with the court,
shallreport in writing to the court: including any reports required by&8.11, the court shall fix a time

a) Whether the petition has the required number of signe/@d place of hearingn the report and shall cause notice to be
Eb; Whether thg lands describedq in the petition wﬁl b |\)/enunder $88.05 (1) (bo the persons specified inég.05 (4)

improvedby drainage;

(c) Whether other land® the vicinity draining to, from, or foll
throughthe proposed drains, require drainage and if so a descy
tion of the same;

(d) Whether such drainage is feasible;

mo(ti)dt\)N Tﬁ;he:othgsggbngke}lth or public welfare will be pro Whereasa report has been filed in this court by the county
y prop ’ drainageboard recommending the drainage of the following

(f) Whether the drainsroposed in the petition will best accom gescribedands: (here describe the lands reported for drainage).

plishthe drainage prayed fand the area that should be drained,; It is ordered that the report be heard and examined héfere

(9) Whether the benefits frosuchwork will exceed the cost coyrton the ... day af.., .... (year), at .... o'clock .... M. at the (here
of construction by the required amount; statethe place of hearing) at which time and place all interested

(h) Such other facts as in the opinion of the board will aid tersonanay appear and be heardll objections must be in writ
courtin its decision upon the report. ing and comply with s88.07 (1)

(2) The board may recommend to the court an increase Dated ....
decreasén the area proposed in tpetition to be drained. I1fthe
proposeddrains are not satisfactory the board shetommend Circuit Judge”

otherdrains. . . ) (3) Thecourt shall make an ordergamizingthe drainage dis
(3) In determining whether public health and welfare will bgict and direct the board to proceed with all convenient speed if

promoted the board shall include in its consideration whether thg, ;,ch hearing the court finds each of the following facts:
cumulativeeffect of such drainage over a period of time wiikéef (a) That the petition or petitions havefiént signers

thetemperature of the water of lakes or streams, or will lower the . . o .
waterlevels of lakes or streams or of the subterranean sources tha) That the landslescribed in the petitions together with any
supplyprivate and public water systems, and whether the gené‘} itionallands recommended by theard for drainage will be
needfor the type of land that will be made available for cultivatiofnProved by the proposed work. _

or other purposes by such drainage isisiehtly great to warrant _ (€) Thatthe public health or public welfare will be promoted
the possible harmful éécts described above. thereby.

(3m) If the area of the proposed district exceeds 200 acres, théd) That the cost of construction will not exceed 75% of the
reportshall be submitted to the department of agriculture, tra@&nefitsto be derived from the proposed work.
andconsumer protectiobefore it is filed with the court. iftin (f) That the proposed work will not materially injure or impair
45 days after receipt of the report, the department shall returdish habitat or wildlife habitat or scenic beauty or the conservation
with a copy of the report prepared unde8&11 (3)with its ree  Of natural resources or other public rights or interests.
ommendatiorfor approval or disapprovébr the creation of the  (4) If the court finds the facts stated in s{#).(a), (b), (c) and
district. (f) but finds that the cost of construction will exceed 75% of the

(2) The order fixing the hearing may be in substantially the
owing form and a copy of the order may be served as notice of
e hearing:

“Circuit court for .... County

In the matter of the .... drainage.
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benefitsto be derived from the proposed work, the court neverthe (e) Assess the cost of construction against the benefited lands

less shall gganize the drainage district if, withif® days, petition in proportion to the benefits received by each;

ers file with the court a bond with sigient sureties to be  (f) Estimate the annual cost of maintenance and operation of

approvedby the court and conditiongidr the payment of the the drainage district.

excesor deposits and leaves with the court a sum of money that(z) In laying out the drains the boastiall not be confined to

the court determines will cover the excess. the points of commencement, routes or end points of the drains or
(5) Unless the conditions specified in s¢®) or (4) aremet, the number extent or size of the drains, or the location, man

the court shall deny the petition and shall tax the taxable costseRtentof any drain as proposed by the petition undeB<8§ but

the proceedings as provided in88.08 shall locate, design, lay out and plan the drains in the manner that
(6) Thecourt may include in a proposed drainage district arsgemsbest to the board to promote the public health or wediade

landsrequiring drainage and lying adjacenthe lands described to drain or to protect the lands of the parties interested with the

in the petition and shall not lose jurisdiction by reason of bringitgastdamage and greatest benefit to all of tHecaéd lands. In

in lands not described in the petition. determiningthe suficiency of the depth and capacity of the
(7) If there are petitions before the court tgamize 2 or more drains,the board shall consider whettuher lands lie above and

drainagedistricts andhe court is of the opinion that the territorydrainin the direction ofthrough and along the general course of
in the proposed districts should be included in one district or int3€ Proposed drains.

lessemumber of districts than the petitions call, fime court may  (3) If theboard finds that the drainage district, as described in
by order oganize such territory into such number of districts de petition under £8.28 will not embrace all the lands that will

it deems will best conform tiie purposes of this chapter the be benefited by the proposed warkthat it will include lands that

courtmay annex any territory asking to bgamized as a drainageWill not bebenefited or do not need to be included in the drainage
district to a district already ganized. district for any purpose, it may extend or contract the boundaries

(8) The territory in a district need not be all in one body if: of the district so as to include or exclude all such lands using the

(a) Itis so situated that the public health or public welfare eroceduresn S.88.780r88.80

be promoted by drainage of each separate body thereof; and . (4) In assessing benefits to farm lands, the board abeér
?b) Thecostyof constgruction in eacE separate)k;ody thereof w in and consider the depth, quality and character of the surface

. ; dsubsoils, the thoroughness of drainage, tHedlify of drain
not E’;ﬁeed. 75% dOf the benefitshie derived from the proposedy g the ses to which ti?end when draingd will bem;dapted, and
work therein; an

. o all other material elements entering into the increase inahe
(c) The court is satisfied that the proposed work can be mejesuch land resulting from the proposed work.

cheaply done or maintained in a single district than otherwise. (5) |t the damages to any land exceeds the assessment for cost

~(9) Theorder oganizing a drainage district shall kecorded  of construction levied against such land the exsasa# be paid
with the register of deeds of each county in which lands of the digt of the assessment for cost of construction levied against all
trict are located. lands.

History: 1977 ¢. 135191977 c. 4491989 a. 311993a. 30456 1997. 250 (51 |f navigable waters arefated by the proposed drain
age,the drainage board shall obtampermit under €8.31 This
subsectiordoes not apply to the Duck Creek Drainage District.

(6) Uponthe completion of its duties under sufds.to (5m),

88.35 Laying out drains, assessment of benefits and
award of damages in newly organized district. (1) Upon

the oganization of a drainage district, the board shall witreitie . : .
of anengineer having the qualifications specified ig&21 (5) theboard shalprepare a written report, including a copy of any
maps,plans or profiles that it hgzrepared. The assessment of

(@) Lay out drains of stitient depth to adequately drain they,oofitsand awards of damages shall be set forth in substantially
landsproposed to be drained, including the preparation of prm”ﬁ?efollowing form: [See Figure 88.35 (6) below]

showingthe grades of all drains aadnap showing the boundaries (7) If the area of the district exceeds 200 adfsreport shall

f the drain istrict and the pr location of all drains; ; ;
of the drainage district and the proposed location of all dra She submitted to the department of agriculture, trade and consumer

(b) Assess the benefits that will accrue to each parcel of Igfithse ction. Within 45 days after its receipt, the department shall

benefited; _ returnit with a copy of the report prepared unde8&1 (3) and
(c) Award damages to such lands as will be damaged;  the departmeng approval or disapproval of the repprepared
(d) Estimate the cost of construction; undersub.(6).

Figure 88.35 (6):

Assessed Assessed for Net assessment
Description of land or name of corporation benefits construction Damages for construction
Section 6, ®wn — — — —
Range, SE 1/4 NE 1/4 $ 850.00 $ 425.00 $ 10.50 $414.50
Lot 1 400.00 200.00 — 200.00
Village of 2,500.00 1,250.00 666.00 584.00
B.G. & Q. R. Co. 1,000.00 500.00 600.00 —
Town of — — 150.00 —
History: 1979 c. 10; 1989 a. 311993 a. 4561999 a. 92007 a. 121 may be introduced which tends to establighat assessments or
awardswould be equitable as compared with other lands in the

88.36 Hearing on report. (1) Upon the completion of the district
reportprovided for in s88.35 the drainagboard shall fix the time : . i . .
andplace of the hearing on the report and shall cause notice of thé4) If the drainag@oard finds that the report requires medifi
hearingto be given under §8.05 (2) (bo the persons specified cationor amendment, it shall modify or amend the report as the
in s.88.05 (4) (c) factswarrant.

(2) At the hearing on the report the drainage board shall hear(5) Upona determination by the board that the report is final,
all objections to the report by any person who feels aggrievedhe board shall proceed with the work as provided 88s62

(3) With regard to objections relating to assessment of-bene (6) The boardmay not proceed with the work unless it finds
fits against or award of damages to specified lands, any evidetiw@ the cost of construction of the work necessary under the order
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will not exceed 75% of the total assessment of benefits agains{3) Any owner of land assessed for costs patyany time
thoselands whose assessments of benefits and awaddsnafges beforethe board contracts to borrow money upon notes or bonds

aresought to be confirmed by the order baseduponsuch assessment, pay to the county treasurer as trea
History: 1977 c. 135%.19; 1993 a. 4561995 a. 225 surerof the drainage district theemount of the assessment against
the owners land or any tract thereof, together with any interest
duethereon.
SUBCHAPTERIV (4) The following rules govern interest on assessmdots
costs:
GENERAL RULES APPLICABLE D ASSESSMENTS (a) All assessments for costs shall draw interest at the rate of
6% per year unless the drainage board orderdextit rate.
88.40 Assessments for costs to be certified to register (b) Interest shall run from the date of confirmation of the

of deeds; assessments arelienonlands. (1) Immediately assessmeninless the drainage board ordersithierest to com
after the issuance of a drainage board order levying any assefignceat a later date, birterest shall be waived if the assessment
mentsfor costs, whether original or supplemental, the drainagepaid within 60 days after the date of confirmation.

boardshallrecord in the dice of the register of deeds in each (c) If installment payments have been authorized pursuant to

countyin which the assessed lands are situated a certifiedofopy, ; 5y interest shall be computed as of September 1 and-is pay
theorder including a true description of each parcel of land in thg leannually on that date.

countythat was so assessed and the amount that it was assessed . .
: . . (€) Interest shall be collected in the same maraaéhe pringci
(2) From the time of recording the order confirming suc

. ; al of the assessment.
assessmentsr costs untithey are paid, such assessments and the

interestthereon are a first lien upon the lands assessed and %kg)l “;(it ?ehcomes ne_rlzlessary to c;artify ﬁaSt. dseﬁssmen_ts_
priority over all other liens amortgages except liens for general fec er 4‘2’ tle_town, village orIC|ty or co tle_ctlck))rln the provisions
taxesand liens under s892.31 (8) (i)and292.81 regardiess of ©f S-88.42relating to interest also are applicable.

the priority in time of such other liens or mortgages. History: 1979 c. 10s.60 (13) 1991 a. 3161993 a. 4561997 a. 27

(3) Whenany assessment which is a lien on land has been f
paid,the board shall execute in writing a satisfactésuch lien.
Suchsatisfaction may be recorded in théa of the register of
deeds.

History: 1993 a. 453456 1995 a. 2271997 a. 27

Wy 42 Unpaid drainage assessments to be collected as

taxes. (1) The secretarpf the drainage board shall, in accord
ancewith s.88.19 keep a separate record of all assessments in
eachdrainage district under the boarglirisdiction. On or before
Decemberl of each yeatthe secretary shall certigll past due
assessmenfer costs, including past due installments, to the clerk
of the town, village or city in which thdelinquent lands are

H) atedor assessedpecifying the amount due from each tract,
|Ecelor easement. The amount certified shall include intatest

88.405 Assessment for connection to district drain.
When any new drain is connected to an existing disttietin,
whether or not the area drained by the new drain is within t
drainagedistrict, the drainage board by order may assess aga
the nev%ly drained land a regsonable sr)llare of the )éost of congtrﬁi rate of 6% per year computed through December 31 of the cur
ing the existing district drain. If an assessment is made under i tyear ) ) ) .

sectionand the area drained by the new drain is not within the (2) Eachtown, village and city clerk shall insert in the tax roll
drainagedistrict, the drainage board shall proceed unde8gs for each yearbut in a column separate from the general tax, the

to annex the land to the drainage district. amountscertified tothat clerk by the secretary of the board under
History: 1993 a. 456 sub.(1). Such assessments and interest shall be collected in the
NOTE: 1993 Wis. Act 456 which creates this section, contains extensive same manner as general taxes, except that the personal property
explanatory notes. of natural persons and private corporations, and all lands except
thoseagainst which assessmentsre made, are not liable tosei
88.41 Payment of assessments for costs. (1) Al ;ureand sale therefor

assessmentsr costs are due and payable 4 months after the date,
on which the order making the assessments is issued unless Ia
drainageboard by order directs thtte assessments may be pai
in installments. Assessments shall be paid to the county treas
astreasurer of the drainage district.

) In case of failurao certify or collect the unpaid assess
tsin any one year or if mistakes are made in certifying or col
%ﬁjng assessments, the same may be certified, corrected and col
ectedin any subsequent year

. L . (4) All drainage assessments collected by the witage or
(2) At the time of issuing an order making assessments {of ntreasurer shall be settled under4.23 74.250r 74.30with

costs,or at any time after issuance of the order but before A . ;
issuanceof bonds or notes which are a lien on the assessments gﬁﬁgté’igggs%rfe{hgfc}giiﬁ?;fsnltgcg‘té’:’jh'gg dtk':ﬁedg%rl]:gg: cf)roard

drainageboard may order the assessments for costs to be pay Wh treasurer shall obtain and file the proper receipt for the

in annual installments. The drainage board shall order the inst ts Th tv t hall " dit th
mentsto be payable in such amounts and at such times as willdg€SSMents. 1he county treasurer shall promptly credit the

convenientfor the accomplishment of the proposed work or fof’;lmountsreceived under this subsection to the drainage districts

. . itledto the amounts.
the payment of the principal and interest of the notes or bondseéﬂistory: 1979 c. 10.60 (13) 1087 a. 3781991 a. 3161993 a. 4561995 a.

the drainage district, subject to the following limitations: 205,

(@) The number of annual installmemtsgy not exceed 15 in
the case of assessments for cost of construction or 3 in the casg8o#3 Collection of assessments as delinquent taxes.
assessmenf®r cost of repairs. (1) If the amounts certified to the town, village or city clenkler

(b) The first installment is due and payable on September 1 8] 88.42are not collected by the town, village or city treasurer
lowing the drainage boarslorder directing payment in install suchtreasurer shall return them to the county treasréite same
mentsand one installment, together with all accrued inteiest,mannerand at the same time as delinquent taxes, but separately
dueand payable oBeptember 1 of each succeeding yeacept therefrom. The county treasurer shalbllect unpaid drainage
thatthe drainage board in its ordeay direct a delay in the cem assessmentsnder subchVIl of ch. 74
mencemenbf the payment of installmenfsr the cost of con  (4) Unlessin conflict with this chaptetherules of law in chs.
structionto September 1 of some year not more thgears after 74 and75 which are applicable to the collection of gend¢aaks
Septemberl of the year in which the first paymeotherwise applyto the collection of delinquent drainage assessments.
would be due. History: 1987 a. 3781989 a. 56
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88.44 Contesting validity of assessments. (1) If an clerk of the countytown, village or city in the same manrss
interestedperson petitions the drainageard for review of the uponresident landowners.

validity of any order assessing benefits or costs, correcting(2) As assessments for costs levied againstitmyvillage, or
omitted assessments, reassessing benefigpportioning bene town become due, the board shall certify the assessments to the
fits upon division ofa parcel, the drainage board shall fix a timglerk of the city village, or town, and the clerk shall plabem
andplace of hearing and require all interespisons to show yponthe next tax roll.If the assessments exceed one—fourth of one
causewhy the assessment ShOblﬁi_mOdlfled. The order to ShOWpercentof the assessed value of the property in the\lj"age, or
causeshall beserved as provided in801.11upon such persons town for the last previous assessed valuation,asgessments
asthe court directs. shall be paid in installments of one—fourth of gmercent of the
(2) Any person objecting to the validation of the assessmergluationfor each year until paidnless the drainage board orders
shall,on or before the day fixed for the hearing, file a writtte  thempaid in smaller amounts.
ment of the persors objections with the drainage board. The History: 1993 a. 4562009 a. 177 _
drainageboard shall hear the objections at the time fixed for thef, ‘NSt %gﬁ;gg;ﬁﬂfgrgﬁ;;gsg(gg‘z%yﬁgr%‘%%%%gtﬁf,f[zrg"
hearingand shallenter an order directing all necessary amends7 (ct. App. 1998)97-2861
mentsand curing all defects in the former proceedings or strall
dervalid and binding the former order 88.49 Assessment of one district by another; judg -
(3) No drainageassessment is void or voidable for irregularitfnent against district.  If one district, by order of the drainage
in the proceedings unless it is shown that the assessment is indfiird, hasassessed another district for special benefits, or if a
table. moneyjudgment has been rendered against any district, the board
(4) An interested person shall submit a petition under(@)b. shallassess upon the lands of the district that is liable a sum that

andobtain either the decision of the drainage board under this 'écsugicient t% pa)r/] theh assessment orbjudgmebrllt. _The dlrlainage
tion or a denial of th@etition for a hearing before seeking judiciaP0ardmay order that the assessment be payable in installments.

review of the drainage boamsiorder levying an assessment. History: 1993 a. 456

History: 1991 a. 3161993 a. 456 88.50 When state lands subject to assessment; right—

88.45 Procedure upon discovering omitted  assess- O Way acrossstate lands. (1) Agriculturallands owned by
state are subject to assessment in drainage proceedings. Other

ments. (1) Upon learning of an omission to assess benefits Fﬂegs owned by the state are not subject to such assessment,

to assess costs or to award damages to any lands in a district@%I thestat res land inst which drai
boardshall issue an order making the assessnuergwards that ' chevethestale acquires :ands against wnich drainage assess
mentshave been made and which no longer will be subject to

theboard considers just. L A
o ) ssessmenthe stateshall pay the district all unpaid assessments
(2) No omission tassess benefits or to assess for costs ordainsuch lands, whether due or not. The secretary of the board
awarddamages to any lands in a district renders any assess é%shall remove the lands from the distsciissessment roll.
in the district voidable. _ Acquisition of such lands byhe state shall not be construed as
(3) This section is retroactive. prohibiting maintenance of existing drains.
History: 1993 a. 456 (2) No drain may be constructed on lands owned bystae
or on lands on which the state exercises management cbwtrol
sementlease or otherwise, without the written permission of
agency responsible for the lands. The agency shall grant such

88.46 Reassessment of benefits. (1) At any time after the
expiration of 5 years from the order of the board assessing ben

in a drainage district, ownedd land in the district may petition o, issionupon application made to it, unless it finds after notice
the drainage board for a reassessment of benefits on the groﬁ public hearing thereon that tpeoposed drain will be injuri

thatthe original assessment of benefits is inequitable and unj to the use of the property for the purposes for which it was
The petition shall be signed by at least one—tenth of the Ownersaeguired by the agency Any administrativedecision on the
land within the district olby the owners of at least one—tenth of thgpplication or any findings or order of the agency after public

landswithin the d_'smCt' . . ) hearing,made hereunder shall be subject to revieder ch227.
(2) Uponreceipt of a petition meeting the requirements of sub.yistory: 1993 a. 490

(1), the board shall either schedule a hearing on the matter to be
held within 60 days after receiving the petition or issue an order

denyingthe petition within 60 days after receiving the petition. SUBCHAPTERV
If it appeargo the board that the original assessment of benefits
throughoutthe drainage distrioivas uniformly low or substan BORROWING MONEY REFINANCING:

tially so, by reason of the application of a substandard evaluation
or other cause, the board shall isaneorder adjusting all benefits
in the district so as to correct the inequities and injustices.

(4) A reassessment under this section supersedes all pig4 Borrowing money. (1) Atany time after the filing of
assessmentsf benefits, subject in every case (68.02 a petition for oganization of adrainage district but before the

COMPROMISE OF DEBTS

History: 1979 c. 105.60 (11); 1993 a. 456 courtissues an order@anizing the drainageistrict, the drainage
boardmay with the consent of the court, borrow money in the
88.47 Apportionment of assessments when assessed nameof the proposed drainage district to defray the expenses of

parcel is divided. If any tract of land which has been assessétiganization.

benefitsas a unit subsequently is divided into smaller partets,  (2) Theboard may borrow money in an amount not exceeding
boardshallissue an order to apportion the assessment, and &émgthen unpaid assessments for costs, for the purpose of paying
unpaid assessment for costased thereon, among the severainy or all obligations of a drainage district or for refunding exist

divisionsin a manner that is equitable. ing notes or bonds. The board may secure the indebtedness by
History: 1977 c. 4491993 a. 456 notesor bonds of thelistrict, bearing interest at a rate approved
by the board andunning not beyond one year after the due date

88.48 Assessment of county and municipal lands. of the last installment of the assessments on account of which the

(1) Lands owned by a counfytown, village or city may be moneywas borrowed. The notes apands constitute a lien upon
assessetenefits, awarded damages and assessed for costsatheonfirmed assessments for costs that are unpaid at théhéme
sameas other lands within the district. Notice of hearing on thetesare given or bonds issued. Board membeesnot persen
reportassessing benefits against such lands shall be served orallydiable on the notes or bonds.
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(3) If the board desires to borrow money upon the noteswhethera compromise agreement has been executed saber
bondsof a drainage district to be paid during a series of years gigl If such agreement has been executed, a copy thereof shall be
afterthe lapse of a perioof not more than 3 years, the board shadlttachedo the petition.
fII’St.puthh a class 2 notice, under 8B5, to invite propqsals to (3) Upon receiving a petition under suf®), the court shall
furnishthe moneydesired at the most favorable rate of interest ainteran order fixing a time not less than 4 months nor more than
if notesor bonds are issued at a specific rate of interest appro&ghonths after receipt of the petition within which creditors shall
by the board, proposals to purchase the notes or bonds at the nttheir claims for examination and allowance. The order
premium. If the advertisement is made without success and if t§Rall also fix a time and place for hearing on claims and publica
boardis unable to sell the notes or bonds at par or above, the bagsl and noticeshall be given under 88.05 (1) (b)o all creditors
may sell the notesr bonds at private sale at the best price it caf the district whose names and addresses are known.
obtain for them. ) o (4) Thecourt shall receive, examine and adjust all claims and

(4) If at any time the board finds that a district does not hag@mandsagainst the districtAt the time set for hearing on claims,
or will not have suicient funds on hand to pay any lawfulgnyclaim may be allowed which is accompanied by a statement
indebtednessf the district when the indebtedness becomes dug, account verified by &flavit and to which no objection is
or if any extraordinary emgency requireborrowing, the board received except that no claim shall laélowed until the court is
may borrow money to pay the indebtedness or meet the-emgitisfiedthat it is just.
gency. If the amount to be borrowed does not exceed $8,000 and(s) The court shall make a statement embracing a list of the
the loan does not run beyond one yé board may borrow the ¢|aimspresented against the district and those presented as a set-
money without holding a hearing. In other casesg8.065 off  guch statement shall show how much was allowed and how
applies. When necessargdditional assessments to pay the loang,,ch disallowed ineach case, together with the final balance,
shallbe made under 88.23 _ _ whetherin favor of the creditor or the district. Sustatement
~ (6) Exceptin the case of refunding bonds, no evidence @hallbe filed by the judge and shall staaslthe judgment of the
indebtednessf a district running for more than one year IS Va||@0urt_ The court maynake an order directing that the available
unlessapproved by the attorney general and unless it bears-a stgiganceof the funds of the district, after costs are paid, be distrib
mentshowing the approval. utedamong the district’ creditors as equity requires and disghar

(7) Theboard shall keep a record of all bonds and notes issued the district from further liability on its obligations.
on behalf of a district. Such record shall show with respeeath (6) All claims against a district whiare not filed within the
bondand note the numheseries, date, principal, rateioterest  time limited by this section are barred.
anddate of maturity thereof, the date when interest is due thereoRistory: 1993 a. 456
andany payments made. If a bond or note is refunded it shall be
marked‘Refunded by No. ....". The board shall execute all bon@8.61 Laying out drains, assessment of benefits and
or notes ibffers to the public that mature after more than one yeaward of damages in existing drainage district. After the
asprovidedin s.67.08 (1)and may register these bonds or notegrganizationof a drainage district and the construction of drains
unders.67.09 underthe procedures in s88.35and88.34 if the drainage board

History: 1983 a. 241987 a. 2751991 a. 3161993 a. 456 proposedo construct additional drains in the existing drainage
district, it shallprepare reports, assess benefits and damages, con

88.55 Refunding district obligations. (1) The drainage ducta hearing and determim®sts and benefits substantially as
boardmay refund bonds of the district and issue new bonds of {f@videdunder ss88.35and88.36

district payable ovea term determined by the board. The aggre History: 1993 a. 456

gateprincipal amounbf the new bonds shall not exceed the aggre NOTE: 1993 Wis. Act 456 which creates this section, contains extensive
gate principal amount of the refunded bonds and the unpditplanatory notes.

accruedinterest on themThe new bonds shall bear interest at a

rate approved by the board. SUBCHAPTERVI

(2) Whenbonds of thelistrict have been refunded or are about
to be refunded under sufd.), the board mayon petition of one or CONSTRUCTION, MAINTENANCE AND
morelandowners or of the board, extend the time in which to pay IMPROVEMENT OF DRAINS

assessment®r construction to September 1 next preceding
duedate of a like portion of the refunding bonds which are lie
thereon. In such event, the face all unpaid past due assessmen
so extended, together with all interest, penalties andesashall
be a lien on the lands against which the assessments were o

%.62 Conditions relative to doing of work. (1) The
rainageboard may authorize the drainage district to do its own
rk or the board may enter into contracts to have the work done.
: eboard may advertise for bids and shall do so in all cases where
222%;22?;0' (;I';r(reybicr)]?éddrg?ty thmealéitzzlrl]girc(fn gfctji?naé" other things the work to be done will cost in excess of $25,000. When the
History: 1993 a. 456 boardis required to advertise for bids, the boahdll publish a
class? notice, under cl85, and other notices that the board-con
88.56 Compromise and discharge of obligations. sidersappropriate, and the work shall be let to the lowest responsi
(1) Whenevera drainage distrids unable to pay its bonds andble bidder unless in the boasdopinion the bid is unreasonably
notesin full, the board may enter into a written compromise agreligh and a lower bid can be obtained. The board may continue the
ment with the owners of not less than 70% of its obligationdetting of the work from time to time, and may reject any or all
Whensuch agreement has been signed by members of the bdwad.
andthe owners of 70% of such obligations, all creditors of the dis (2) Beforethe board or its contractor may enter on lands for
trict are subject to such agreement to the same extent as these gigitonstruction of any drain on the lands, any damages awarded
ing the agreement, and their claims shall be treated iesplects to the owners of the lands in excess of assessments against the
asif they had executed such agreement. landsfor the cost of construction must have been paid or tendered.
(2) Whenevera drainage district is unable to pay its obligalf the owner is unknown or the board for alger reason cannot
tionsin full, the board may file with the court a petitifam an order safelypay the owneiit may deposit the net damages ireanrow
approvinga settlement of claims and directiag equitable dis accountfor the benefibf the owner or other party who is entitled
tribution of net assets among the creditors of the district. Sutththe damages, to be paid distributed when payment can be
petitionshall list the available assets of the district, the obligationgadeto the owner or other party or released after 5 years, which
of the districtthe owners of such obligations and their names argleroccurs first. Notwithstanding ch77, any funds not claimed
addressesr, if unknown, a statement of that fact, and shall state 5 years may be retained by the drainage board for the benefit of
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the drainage district for whictie funds are held, after the board (b) “Municipality” means a cityvillage or town.
publishesa class 2 notice under ¢®85 and mails notice to_the (2) A drainage board may assess a municipality with territory
last-knownaddress of each owner or other party regarding th@streanfrom any drain for any costs of erdarg or maintaining
existenceof the unclaimed funds. The payment has the sane drain that are attributable to increased wétew from land
effectas a tender to and acceptance of damages by the peig@hin the municipality If the drainage board assesses a portion
entitledto the damages. of the costs of enlging or maintaining a drain againstranici
(3) (a) If drainage work is undertaken in navigable waters, thpality, the drainage board shall use the proceduader this sec
drainageboard shall obtaia permit under £0.200r88.310r ch. tion.
31, as directed by the department of natural resources, except a@) Thedrainage board shall obtain a report prepared by-a pro
providedin par (b). fessionalengineer who iselected from the list specified in s.
(b) If drainage work is undertaken in navigable waters locaté8.21(5). The report shall include all of the following:
in the Duck Creek Drainage District, the board for that district (a) Theconstruction and costs that are necessary to restore the
shall obtain a permit under 80.200r ch.31, as directed by the drainso that it conveys theame amount of water as when most
departmentf natural resources. recentlyconstructed or enlged.

History: 1987 a. 2751991 a. 3161993 a. 4561999 a. 92007 a. 122 (b) The construction and costs tha¢ necessary to ergarthe

. . . . drainto convey the flow of water from any laimdthe drainage
88.63 Maintenance and repair of drains. (1g) Inthis see gistrict or upstream from the drainage district thas been newly
tion “maintenance and repair” refers to the restoration of a drajihinedsince the drain was most recertynstructed or eniged.
or any part thereof as nearly as practicable to the same conditio :

- : ; ¢) Theconstruction and costs that are necessary togertiae
aswhen originallyconstructed or subsequently improved, inelug zzin) to convey thdlow of surface water from upstrgam sources
ing resloping of open ditches and leveling of spoil banks OreXGHat represents an increase in flow since the drain was most
vatedmaterialsand such routine operations as from time to ti centlyconstructed or enlged
may be required to remove obstructions grdserve the &f . T
ciencyof the drains. The terms do not incluatey substantial or  (d) Of the increased flow identified in p&r), the amount of
materialalteration, enlarement oextension of the drainage sys thatflow that is attributable to each municipality with territory in

tem of the district. thewatershed above the drain, based proportionaliglicsf the
(1m) It is the duty of the drainage board to maintain in goof8”0W'ng'

condition the drains in all districts under the bosjdrisdiction 1. The increased flow into the drain from impermeable sur

andto repair such drains when necessaiie board shall have facessuch as roads, parking lots or roofs since the draimmeas
all drains under its jurisdiction inspected annually to determifgcently constructed or endgd, whetheor not the impermeable
the need for maintenance and repair work. The board shall-appdf'acesare within the watershed. _ _
tion the cost of such inspection to the various districts involved 2. The increased flow into the drain from the disgeaof
andthe cost shall be paid out of any funds of the district availap@stewatefrom a sewage treatment plant sirthe drain was
for maintenance andtpair The board may hire an inspector ofostrecently constructedr enlaged, whether or not the source
authorizeone or more owners of land in the drainage district & the wastewater is within the watershed.
makethe inspection or members of the board may themselves(e) The maintenance costs that are attributable to the flow of
makethe inspection. surfacewater from upstream sources thepresents an increase
(2) Theboard shall establish fund for the payment of costsin flow since the drain was most recently constructed orgedar
of maintenance and repaWhenever the amount of the fund falls  (4) Uponcompletion of the report under siiB), the drainage
belowan amount equivalent to 5% of the confirmed benefits croardshall set a time arplace for a hearing on the report and shall
rently in effect in the district, the board shall levy an additionadive the notice under 88.05 (2) (b)o the persons specified in s.
assessmeninder s88.23for maintenance and repaifssess 88.05(4) (c)and to the clerk adach municipality identified in the
mentsfor costs of maintenance and repair shall be apportionedreportas responsible for a portion of the costs of ey or
the basis of the confirmed benefits then ifeef in the district but maintainingthe drain. At the hearing on the report, the drainage
may be made notwithstanding the fact that assessments of benbfi@rdshall hear all objections to the report by any aggrieved per
in the district may havbeen exhausted by previous assessmerd@n. Representatives of a municipality may introduce evidence
for other costs. Assessments for costs of maintenanaepaig  thattends to establish a tlifent allocation of costs. If the drain
including costs incurred and per diems earned by board memiggboard finds that theeport requires modification or amend
undersub. (1m), arenot limited by the extent of unexhaustednent,it shall modify or amend the report as the facts warrant.
assessmenty benefits in the district and shall not be counted in (5) At the conclusion of the hearing and after completion of
determiningwhether therare unexhausted assessments of-bertae final report, the drainage boastall issue an order directing
fits against which assessments for costs dtiem those autho eachmunicipality to pay the portion of the cost of eglag or
rized by this section may be made. maintainingthe drain as determined in the repdftthe drainage
(4) Thedrainage board may use the funds assessed for maif@ardordersor allows landowners in the drainage district to pay
nanceand repair to pay for the costs of undertaking or defendif@f the costs of enlging or maintaining the drain in installments,
a lawsuit involving the board, a board member or a drainage dis€ drainage board shall permit a municipality to pay the assess
trict or for representing an owner of land in a drainage district @§nt in installments. The drainage board shall mail the order to
providedin s.88.21 (13) The board shall allocate the costs téhe clerk of each municipality by certified mail.
individual drainage districts in an equitable manner (6) Any municipality afected by the ordemay within 120
History: 1993 a. 4562001 a. 103 days after receipt of the order under si{b), request thestate
Chapter30 applies to navigable ditchtimt were originally navigable streams. If drainageengineer to review the final report and order ofdizen
a navigable ditch was originally nonnavigable or had no previous stream History ageboard. The state drainage engineer shuatiplete the review

department’qurisdiction depends upon the factseafch situation. Section 31.33 " o =V
appliesto nonnavigable artificial waterways insofar as is necessary to protect-navig the final report and order within 120 days after receiving the

ble waters and owners of flooded waters. 63 ABign. 493. requesfrom themunicipality The state drainage engineer shall
) o issuea report on whether the drainage board order compltbs

88.64 Assessment against municipalities for enlarge - the report prepared undsub.(3), including a recommendation

ment or maintenance of drains. (1) In this section: thatthe drainage boardfam, modify and afirm or reverse the

(a) “Enlarge” means to increase the capacity of a drain te coorder. The state drainage enginaéall mail a copy of the report
vey water including adding facilities such as pumps or lift staandrecommendation to the drainage board tareach municipal
tions, by performing any necessary construction. ity that is subject to an order under s{#). Upon receiving the

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20985
https://docs.legis.wisconsin.gov/document/statutes/2009/30.20
https://docs.legis.wisconsin.gov/document/statutes/2009/88.31
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%2031
https://docs.legis.wisconsin.gov/document/statutes/2009/88.62(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/30.20
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%2031
https://docs.legis.wisconsin.gov/document/acts/1987/275
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/2007/122
https://docs.legis.wisconsin.gov/document/statutes/2009/88.23
https://docs.legis.wisconsin.gov/document/statutes/2009/88.63(1m)
https://docs.legis.wisconsin.gov/document/statutes/2009/88.21(13)
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/2001/103
https://docs.legis.wisconsin.gov/document/statutes/2009/88.21(5)
https://docs.legis.wisconsin.gov/document/statutes/2009/88.64(3)(c)
https://docs.legis.wisconsin.gov/document/statutes/2009/88.64(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/88.05(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/88.05(4)(c)
https://docs.legis.wisconsin.gov/document/statutes/2009/88.64(5)
https://docs.legis.wisconsin.gov/document/statutes/2009/88.64(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/88.64(5)

88.64 DRAINAGE OF LANDS Updated 09-10Wis. Stats. Database 16

statedrainage engine&r report and recommendation, the drainis laid out shall open its right-of-way to permit the board and its
ageboard shall promptly issue an order tfiraf, modify and contractors, agents or employees to construct, detar repair
affirm or reversats previous order and mail the order by certifieduchdrain.
mail to the clerk of each municipalityfatted by the order and the (6) If the railway company fails to open its right-of-way as
statedrainage engineefThe municipalities that request the stateaquiredby this sectionthe board may at any time after the expira
drainageengineer to review the report and order shall joipdly tjon of 30 days from the giving of the notice specified in $Ep.
theactual and necessary costs of the review and the payment sjsdhsuch right-of-way along the lines of such drains and con
be credited to the appropriation unde28.115 (7) (ga) struct,clean out or repair the same andy recover from the rail

(7) A municipality afected by a drainage board order issuedlay company the reasonable expenseopéning the right—
undersub.(5) or (6) may seek review of the order unde88.09  of-way.
exceptthat a municipality may commence thetion within 120 (7) Thedistrict constructing, cleaning out @pairing a drain
days after receiving the order acrossthe right-of-way of a railway comparsyall so prosecute

(8) If a municipality payshe costs assessed by an order issugtte work as not to delay tfaf upon such railway for longer than
undersub.(5) or (6), it shall pay the costs or make the first payis absolutely necessary
mentof the costs on the February 15 following adoption by thenistory: 1977 c. 2%.1654 (9) (f) 1981 c. 3471993 a. 16123 490,
municipality of its next annual budget after the order is issued.

History: 1993 a. 456 ) ) _ _ ~88.67 Construction and repair of drains crossing util -
NOTE: 1993 Wis. Act 456 which creates this section, contains extensive ity installations; laying utility installations across
explanatory notes. drains. (1) Whenever the construction, reconstructiolean
88.66 Construction and repair of drains crossing rail outor repair of a drain makes necessary the removal or raising of
a utility installation inorder to permit the passage of a dredge or

road right-of-way . (1) If necessary for proper drainagbe ) . ’
boardmay lay ouand construct drains across any railway rightethérmachinery or whenever the lowering of an ugdeund utik

of-waywithin a district. As soon as the draias been constructed !ty installation is necessary in order to provideative drainage,

up to such right-of-wayhe railway company shall open its right-{n€ Owner of the utility installation, upon being given 30 days

of-wayand permit such drain to cross the same. written notice stating the place where sulredge or machinery
will pass or that lowering is necessary to provifiecéfe drain

(2) Every district whose drains cross the right-of-way of %é%e, shall remove, raise or lower the utility installation as
u

railway company is liable to such company for the reasonable COSL ested . .
PSR A y the board. Except as provided in 5(8), the expen
gaggﬁgmgs't;gggtngz evs\':gra%d iljghf%rrgi]ﬁ ecgf;ﬂicgl\éigfd sesinvolvedin such removal, raising or lowering shall be borne
J y by 9 by the drainage district or as provided by mutual agreement

shallinclude such costs in its cost of construction, as set iforth ; L9
its report of benefits and damages, and shall award them as d ﬂweerthe drainage board and the owner of the utility installa

agesto the railway company The bridge or culvert shall be 1on. ) e
designedby the district engineer anthe design submitted to the _ (2) If after the 30 daysiotice specified in sulfl) the owner
railway companyfor approval. If a dispute arises as to the- adef the utility installation fails to remove, raise or lower the same,
quacyof the design, eithgparty may submit the dispute to thetheboard may do so and may recover fiitie owner of the instal
office of the commissioner of railroads Fiing with the ofice a  lation the cost of the removal, raising or lowering.
statements to the facts involved and the nature of the dispute. (3) Wheneveran undeground utility installation is being laid
The ofice shall investigate and determitie matter in contre  or relaid across a drainage distsafrain, theownerof the utility
versyin accordance with ci95, and any order it makes in suchinstallation shall consult with the drainage board having jursdic
proceedindhas the samefett as an order in any other proceedingon of such district for the purpose of determining the gr@de
properlybrought under chl95. which such drain was laid outf an undeground utility installa
(3) (@) Whenever the cleaning out, deepening or reconstrdt©n is laid ata grade higher than the grade at which the drain was
tion of a drain crossing a railway right-of-way requires the lewel@id out, the expenses involved in any future lowering ofrtiiity
ing of a culvert through such right-of-way in order to providéstallationshallbe borne by the owner of the utility installation
effectivedrainage, the drainage board shall proceed as provid#tessthe owner wasnisled by the drainage board as to the proper
in subs.(4) to (7). Except as provided in pgb), the expenses gradeat which to lay the utility installation. This subsection
involvedin such lowering shall be borne by the drainage distrigppliesonly to work done after June 13, 1964.
or as provided by mutual agreement between the raitwepany (4) In this section “utility installation” includes any sluice or
andthe drainage board. pipe carrying any gas or liquid, or any wire, conduit or cable used
(b) Whenever a railroad is being constructed or reconstrucfed conducting electricity or for any other purpose, whether or not
acrossa drainage district’drain, or a culvert in suahain is being suchinstallation is owned by a public utility
replaced,the railway companyghall consult with the drainage
boardhaving jurisdiction of such district for the purpose of deteB8.68 Construction of drain across public highway;
mining the depth at which such drain was laid out. If any culvetbnstruction of bridges across drains. (1) Any drain
or similar opening in a railway right—of-way is installed at a grad&crossa public highway shall be constructed according to like
higherthan the deptht which such drain was laid out, the experspecificationsand atthe same time as the drain above such-high
sesinvolved in any future lowering of the culvert pursuanpdao  way is constructed.
(@) shall beborne by the railway company unless the company was () |f the construction of a drain across a pulblighway
misled by the drainage board as to the proper grade at whichy{@iesnecessarghe construction or reconstruction of a bridge,
install the culvert. This paragraph applies only to work done afigfe grainage board and theioérs in chage of maintenance of the
Junel3, 1964. highwayshall try to agree on the best method of constructing or
(4) Wheneveiit becomes necessary to open a railway rightreconstructinghe bridge. If they are unable to agree, the matter
of-way in order to permit cleaning out or repairing any distrigthallbe submitted to arbitration under @88. If it is determined
drain, the board shall ascertain the reasonable cost thereof &#eeconstruct or add to theidge, the district shall pay the costs
exceptas otherwise provided in suB), shall award such cost asincidentto the reconstruction or addition. [fi# determined to
damagesto the railway company in the boasdreport when constructa new bridge, the drainage district shall pay to the unit
assessinghe cost of repairs. of government responsible for theaintenance of the highway a
(5) Upon receiving 30 days’ notice in writing, any railwaysumthat is considered equivalent to the value of the bridge in
companyacross whose right-of-way any drainage district draplaceat the time of the construction of the drain.
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(3) If the unit of government in chge of maintenance of a 88.71 Enlarging or supplementing existing drains.
highwaydecides t@onstruct a new bridge across a drain, tfie of (1) Wheneveithe board is petitioned by the ownerooé-tenth
cersin chage of such construction shall notify the drainagard of the lands in a district to entg existing drains or to lay out and
thereofby registered mail addressed to the secretfifye board. constructnew drains in such district, or whenever the board is of
If the board within 10 days after receiving such notice notifies ttiee opinion that the plan of drainage of the district is or will be
officersin chage of construction of the bridge that it desires sucimsufficientto efect a thorough drainage of such district or any
bridge to be constructed with a certain clear span, the bridge spalition thereof, and that eniged or supplemental drains are
be constructed in accordance witie boards order If the boards  requiredto efect such drainage, the board shall cause to be pre
orderrequires the bridge to be built of greater span than is necgaredplans and specifications for thelagement of existing
saryfor proper drainage of flood waters, any excess cost resultdginsor for the construction of sfifient supplemental drains to
from such order shall be paid by the drainage district. completethe drainage of such district.

(4) Whenevetthe cleaning out, deepening or reconstruction of (1m) If thedrainage board is satisfied that the public health or
adrain crossing a public highway requires the lowering of a cWelfarewill be promoted by the eniged or supplemental drains
vertthrough suclhighway in order to provide fettive drainage, andthatthe benefits from the drains will exceed the cost of con
thedrainage board may proceed to lower such culvert only aftgfyction,the drainage board shall order the construction of the
obtaininga permit under $6.07 (2) In lieu of issuing a permit, enlargedor supplemental drains.
E:heig?;hgg%:snv%ﬂ?tgIPaIIETcegatngg olgci%gég{:s\’\éag;g%épm (2) The board shall estimate the cost of construction of the
expensednvolved in such iowering shalllobe bomy:thé drainage enlargementsr supplemental drains together with the cost of all

s . ; ditional bridges that the district must build and shall assess the
district, orasprovided by mutual agreement between the highw. stsagainst t%e lands benefited, as provided ir88s35 and

aukfilgg?t_yand the drainage board. 88.36andin this subsection. The board shall award to each parcel
y: 1993 a. 456
of land the damages caused to the land by the supplemental work

88.69 District liable for damage to land outside its andshall assess benefits against the lands benefited bypte
boundaries. (1) A drainage district is liable for any damagegnentalwork. The benefits shall be apportioned and assessed so
resultingto lands outside its boundaries because of work doffEitall assessed lands are required to pay a sum total for the con
within its boundaries. In this subsection “damages” means of#juction of the total drainage proportionate to the actual benefits
suchdamages as could be recovered against a natural persorigggivedby the lands from the total drainage.

like injury resultingfrom like work. No action shall be taken to History: 1993 a. 456

collectdamages to outside lands until tteemages actually have . . .

resulted. In cases of construction of new drains, the state may pR$:7/2 Removal of dams or other obstructions in drain -

ceedpursuant to ch813 to prevent damage or injury tands agde outlets. (1) The owners of more than one-tenththé
ownedby the state. landswithin any district may file with the drainage board a-{eti

(2) If through the construction of a drain by a higher distridon setting forth: ) o L
alower drainage district incurs extra expense in providiegns (&) That the drains constructed within such district do not
to carry of the watersor remove the sediment flowing from theafford an adequate outlet for drainage;
higherdistrict, the higher district is liable for such increased cost. (b) That it is necessary in order to give an adequate outlet to
Theamount of such increased cost may be agreed upon betwesnovecertain dams or other obstructions from waters or streams
the districts or may be recovered in an action at law or to deepen, straighten or widen the same either within or beyond
History: Sup. Ct. Ordei67 Wis. 2d 585774 (1975). the boundaries of such district; and

(c) That the public health and the public welfare will be pro
motedby such work and that the navigability of such waters or
streamsand other public rightsherein will not be materially
impaired.

(2) Upon receiving a petition under sufl), the drainage
Qﬁardshall fix a time and place of a hearing on the petition and
shall cause notice of the hearing to be given und@8.€5 (2) (b)

88.70 Formation of subdistrict to obtain more  thor -
ough drainage. (1) If the owners of land in a paof a drainage
district desire a more thorough or féifent drainage than the
drainsof the district currently provide or thaine planned recen
structionwill provide, a majority of the owners may petititive
boardto have specified lands set aside as a subdistrict of the dr

agedistrict in order to permit a more thorough ofeliént drain
g P g to the persons specified in&3.05 (4) (a)to the owner of any dam

age. A
(2) The board shall fix a timand place of a hearing on thesoughtto be removed antb all riparian owners &fcted by the

petition and shall cause notice to be given und@&805 (2) (b) removal. ) » )
to the persons specified in88.05 (4) (b) (3) At the hearing on the petition, aimterested person may
appearand contest its sfifiency and the necessity for the work.

put()ﬁZ: uéngrgr\?vumag: E%%"%tse%t'ts)f;,eg]é?gtt:]hoﬁopuugb#%n&%m O the drainage board finds that the petition has the proper number
Q{ signers and that tofafd an adequate outlet it is necessary to

drainageand thathe benefits of the drainage will exceed the co d ther obstructions f t 4 st hich
of construction, the drainage board shall order that a subdistrictgf'Cvedams or other obStructions from waters and streams whic
aybe navigable, or to straighten, clean out, deepen or widen any

the drainage district béormed, give it a name or number and fix" . oS . .
its boundaries. watersor streams either within or beyond the limits of the district,

- —_ the board shall obtain any permit that is required undectiapter
(4) After organizing the subdistricthe board shall prepare a0r ch.30 or 31.

planand specifications for the more thorough ofedént drain o

age,estimate the cost of construction of thrainage, estimate the ~ (4) Within 30 days after the department of natural resources
costof all additional bridges made necessary because of the dr&@sissued all of the permits as requitgutler this chapter and chs.
age,and assess benefits against and award damages to all land8 #1d31, the board shall proceed to estimate the cateafiork,

the subdistrict that are benefited or damaged by the more thorodfiluding the expenses of throceeding together with the dam

or different drainage. Assessments and awards shall besuade agesthat will result from the WOrk, and Sha”, within a reasonable
stantiallyas provided in $88.35 time, award damages to #inds damaged by the work and assess

(5) Nothing in this section is intended to relieve owners dhecost of the work against the lands in the district in proportion
landsin the subdistrict of theroportionate share of their obliga t© the assessment of benefits then in force.

tionsto the district in which the subdistrict was formed. (5) Thedrainage board may grant the petition and order the
History: 1993 a. 456 additionalwork done only if the drainage board is satisfied that:
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(@) The intended result can bdesftively achieved by addi (b) That the landslescribed in the petition, together with any

tional work at a reasonable cost; additional lands recommended by the board for drainage, will be
(b) The publicwelfare will be promoted by such additionaimprovedby the proposed annexation.
work; (c) Thatthe public health or public welfare will be promoted

(c) The cost of such additional work, when added to all expepy the annexation. _ _
sespreviously incurred by the district will n@xceed the total ~ (d) That the cost of construction will not exceed 75% of the
benefitstheretofore assessed; and benefitsto be derived from the proposed work.

(d) A petition, which is the same in substance eatfas the  (€) That the proposed work will not materially injure or impair
currentpetition, has not previously been denied by the drainafigh or wildlife habitat, scenic beaytthe conservation of natural

board. resource®r other public rights or interests.
History: 1973 c. 3361993 a. 4561999 a. 9 (5) If the boardinds the facts stated in suld) (a)to (c) and
(e) but finds thathe cost of construction will exceed 75% of the
88.73 Providing drainage for lands assessed but not benefitsto be derived from the proposed work, the board rever

adequately drained. (1) Any person owningands that have theless shall annex the territory to the drainage district if, within
beenassessed for costs of constructionwhich are in need of 10 days of theorder being issued under s(#), the petitioners file
drainagebecause of being shuf éfom access to any distridtain ~ with the board a bond with didient sureties to be approved by
or because the slope of the land is such that it is impractical to dthmboard and conditioned for the payment of the excess or the
theland into a district drain without crossing the lands of othepgtitionersdeposit and leave with the board a sum of money that
may file with the drainage board a verifigetition stating such the board determines will cover the excess.
facts,including a description of the lands sought to be drained and(6) Upon issuance of the order annexing the territory to the
askingthat a drain be laid out from the petitioiseands to the dis  drainagedistrict, the drainage board shall proceed as provided
trict drain. underss.88.35and88.36

(2) Thepetitioner and all persomghose lands will be directly ~ History: 1993 a. 4562007 a. 121 ) ) ] )
affectedby the proposed drain map writing, waive any or all NOTE: 1993 Ws. Act 456 which substantially affects this section, contains

. . ! " . _extensive explanatory notes.
noticesof hearings and may consent to an immediate hearing on

the petition, upon which the drainage boa_rd may enter an ordeigl9 73  Annexation of benefited lands. (1) Wheneverny
constructhe drain. The boarsiorder shall include all of the pro |5ngsoutside a drainagistrict are in fact receiving the benefits
visionsof s.88.35 (1) If no written waiver or consent is filed by ot any drain of such district but such fact was not evident or was
all persons immediately interested, the procedure on a petitiggqvertentlyoverlooked at the time of ganization of the district,
underthis section shall bsubstantially as outlined in ©8.35and g chpenefited lands may be annexed under the procedure pre
88.36 scribedin this section.

History: 1991 a. 3161993 a. 456 (2) Any owner of land within the district may file with the
boarda petition to have the benefited lands annexed to the district
andassessed benefits and assessed for costs as other Itr&ls in

SUBCHAPTERVII district. The petition shall descriltbe benefited lands and how
they are benefited. Upon the filing of the petition, the drainage
ENLARGEMENT, CONSOLIDATION, DIVISION district shall issue an order directing thhe owners of the bene
AND DISSOLUTION OF DRAINAGE DISTRICT fited lands be notified of the filing and the contents of the petition
andrequiring the owners to show cause at a fixee and place,
88.77 Annexation of lands upon petition of owners. not less than 20 days after the petition is filed, why their lands

(1) If owners of lands adjacent to any drainage district want tiigeuldnot be brought into the district and assessed.

landsto be annexed to the district, they may file with the drainage (3) Any owner of lands sought to enexed may object to the
boarda petition for annexation. The petition must be sigeignbr ~ Petitionat the hearing thereon. If the drainage board is satisfied
by more than one—-half of all of the owners of lands in the propodB@tany or all of the lands are receiving benefits from disrict
annexwho shall represent more than one—third ofidnels in the drain, the (_jr_alnage board shal_l so find in writing and shall issue an
proposedannex, or by the owners of more than one-half of tm;_derrequmng that the benefited lands be magsart of the dis
landsin the proposed annex. The petition shall describe the lafdst: ]

soughtto be annexed and shall set forth the naofi¢ise owners (4) The board shall assess benefits and assess for costs and
of all of those lands so far as the owrens known. The petition awarddamages to each tract of the annexed lands.

shall be accompanied by a plat showing the original disamect ~ History: 1993 a. 456

the proposed annex.

(2) If theundrained portion of the area proposed to be anne:
to the district exceeds 200 acres, the drainage board shall reqy
the report described under 88.11 (3) from the departmentf
agriculture,trade and consumer protection on #Hrenexation.
Within 60 days after the request, the departrsball prepare and
returna copy of the report and its approvabi@approval, as pro

vided under s88.35 (7) h X h
) . . ourton its own motion, by recommendation of the board made

(3) Whenthe drainage board receives the reports required fyine court, or by petition Signed by the owners of at least 10% of
s.88.1], the board shall fix a time and place of a hearing on thes |ands ineach of the districts sought to be consolidated. If such
petitionunder sub(1) and shall cause noticé the hearing to be gstricts are under the jurisdiction of fifent courts, the proceed
givenunder s88.05 (2) (bXo the persons specified ind8.05 (4)  ing shall be conducted by the court having jurisdiction of the
©). _ _ _ largerarea.

(4) Thedrainage board shall issue an order annexing the terri (3) Thecourt shall fix a time and place of a hearing on the pro
tory to thedrainage district if at the hearing the board finds all ¢fosedconsolidation and shall cause notifethe hearing to be
the following facts: givenunder s88.05 (1) (bYo the persons specified ing8.05 (4)

(&) That the petition has $igfent signers. (b). Ifthecourt after the hearing is of the opinion that the drainage

88.79 Consolidation of drainage districts in process of
nization. (1) Two or more drainage districteetitionedfor

the process of ganization mayupon order of the courtbe
consolidatedo form a single drainage district. Taaler of con
solidationmay be issued only after a public hearing as specified
in this section.

(2) The consolidation process mdge initiated either by the
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districtswould bebenefited by the proposed consolidation, it shall (bm) Except as provideih par (bs), the owner of any land in
soorder giving a name to the consolidated district. a drainage district may file with the drainage boargetition
History: 1993 a. 456 requestinghat the board conduct no furth@oceedings and incur
on behalf of the district no further expense if the petition is filed

88.791 Consolidation of existing drainage districts. ~ atleast 20 years after the latest assessment for costs against land
(1) Two or more existing drainagdistricts mayupon an order n the drainage district.

issuedby the drainage board, ensolidated to form a single oy A state agen s ; .
. e e : cyas defined in 4.6.61(2) (d) may not peti
drainagedistrict. An order of consolidation may be issued onlﬁor(] fo)r the suspgnsicﬁ of operations of é gr;i%ageydistrﬁ:t.

aftera public hearing as specified in this section. (c) Upon receipt of a petition, the drainage board shall fix a
(2) The consolidation process mde initiated by a petition %ﬁne and place of a hearing on th'e petition and shall cause notice

thatis signed by thewners of at least 10% of the lands in each : :
> . the hearing to be given undeB8.05 (2) (bYo the persons spec
the districts sought to be consolidated. ified in s.88.05 (4) (b)

(3) Thedrainage board shall fix a time and place of a hearing
ontheproposed consolidation and shall cause notice of the hetzfg
ing to be given under 88.05 (2) (b)to the persons specified in
s.88.05 (4) (b) If after the hearing the drainage board is of t
opinionthat the drainage districts would be benefltgdhe pre
posedconsolidation, it shall so ordegiving a name to the consoli
dateddistrict.

(4) Uponentry of the order of consolidation, the records of t

(2) If after the hearing the drainage board finds that the peti
n is signed by the required number of owners, that notice of the
earingwas properly given, and that the conditions of s(8).
avebeen met, it shall issue an order directing that no more work
bedone in or expense incurred on behalf of the district. The order
doesnot dissolve the district or in any wayfesdt existing con
tracts. The district remains liable for all its debts existing at the
LN . . e of issuance of the drainage board order suspending-opera
districtsso consolidated shall be the recoefishe consolidated {55 andthe hoard shall continue to levy such additional assess
district. _ _ ~ mentsfor costs as are necessary to meet existing obligations.
(5) Assessmentmade against lands in the several districts so (3) As a condition of issuing the order under s(@), the
c?rnsolléi%tedsheﬂl remallr_ldln full force anthe lien thereof is not y2inasehoard shall require the petitioners unttés section to
affected by such conso I atlpn. ) ) paythe expenses of the hearing under this section and all-expen
_ (6) After such consolidatiorthe benefits of the consolidatedses if any, incurred in connection with specific currgnbjects
district may be reassessed to render them just and equitable #h&secompletion woulde afected by the drainage board order

bﬁggf ffgg;i iﬁ;ﬁgqmﬁﬂts for costs, subject 88612 (4) An order suspendingperations of a drainage district
NOTE: 1993 Wis. Act 456 which creates this section, contains extensive €mMainsin effect untila like application upon like notice request

explanatory notes. ing that work be continued is heard and determined in favor of
] ] o petitioners.
88.80 Withdrawal of lands from drainage district. History: 1977 c. 4491983 a. 4831993 a. 456

(1) Any person owning landwithin a drainage district may
underanorder issued by the drainage board, withdraw the |an88.82 Dissolution of drainage districts. (1) (a) The

from the district if: ownersof land representing 90% or more of the confirrhede

(a) All benefits assessed agaissich lands have been paidfits in a drainage district, excluding benefits received by land
and ownedby this state, may file with a court having jurisdictiam

(b) The lands to be withdrawn will receive no benefit from this matter a pefition for the dissolution of the distifithe petition
drainagedistrict; and is signed by those owners andié petition is filed within 2 years

(c) The drainage distriatill not be materially injured by the after the order aganizing the d'St“Ct,'s issued unde68.34
withdrawal of such lands. (b) The owner®f land representing 67% or more of the-con

firmed benefits in a drainage district, excluding benefits received
Jand owned by this state, may filéth a court having jurisdic

; ; 10N on this matter a petition for the dissolution of the district if the

againstihe land have been paid. petitionis signed by those owners and if the petition is filed at least

(3) Whenthe petition has been filed, the drainage bahiall e e
fix the time and place offeearing on the petition and shall causéggirs after the order ganizing the district isssued under s.

notice of the hearing to be given unde8&.05 (2) (b)o the per - .
sons specified in €8.05 (4) (b) If the drainage board finds that _(PM) Except as providen par (bs), the owner of any land in
the conditions of sub(1) have been met, it shall issue an ordet drainage district may file with the court a petition for desolu
detachingthe lands from the district. The drainage board mig)“ of the district if thepetition is filed at least 20 years after the
requirethe petitioner to pay the expenses connected with the h jestassessment for costs against land in the drainage district.

(2) The petition for the withdrawal shall be filed with the
board. The board shall determine whether all benefits asses

ing. (bs) A state agenes defined in 4.6.61(2) (d) may not peti
History: 1993 a. 456 tion for the dissolution of a drainage district.
) ) . (c) In any county in which all land has been incorporated-n cit
88.81 Proceedings to suspend operations of drainage ies or villages, the county board of supervisors is authorized to file

district. (1) (a) Theowners of land representing 90% or morene petition.

of the confirmedenefits in a drainage district, excluding benefits d) U - . . . .
; . " . pon the filing of a petition for dissolution under this-sec
receivedby land owned by this state, may fath the drainage tion, the court shall fix the time and place of a hearing on the peti

boarda petition requesting that the board conchecfurther pre . : : .
: : e .tion and shall cause notice of the hearing to be given urgg0s
ceedingsand incuron behalf of the district no further expense |t1) (b) to the persons specified undeB8.05 (4) (b)

the petition is filed within 2 years after the ordeganizing the - . : )
districtis issued under §8.34 (2) No district shall be dissolved until all its debts have been

(b) The owner®f land representing 67% or more of thecorpa'd unless: . . .
firmed benefits in a drainage district, excluding benefits received (&) Funds to pay such debts, including any interest thereon,
by land owned by this state, may file with the drainage board'@vebeen deposited with the county treasurer; or
petition requesting that thieoard conduct no further proceedings (b) The lands of the district have been assessetle full
andincur on behalf of the district no further expense ifghttion amountof the confirmed assessed benefits and sisskssments
is filed at least 2 years after the ordegamizing the district is eitherhave been paid in fullr tax certificates have been issued for
issuedunder s88.34 thelands under 74.57
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(3) If thecourt is satisfied upon the hearing that the conditiomgedistrict to a cityor village are applicable to a transfer under this
statedin sub.(2) have been met, that the petition is signed by ttsmibsection.

requirednumberof owners, and that the public welfare will be (2) Uponreceiving a petition under this section the drainage
promotedby dissolution of the district, &hall enter an order dis poardshall fix the time and place of the hearing on the petition and
solvingthe drainage district. If the court enters an order dissolhall cause notice of the hearing to be given unde8.85 (2) (b)
ing the drainage district, it shall order dissolution of the entitg the persons specified in&8.05 (4) (b)
drainagedistrict and may not order dissolution of part of the dis (3) If the drainage board finds upon the hearing that the peti
trict. tion is signed by the owners of a majority of the land in the district,
(4) If the county treasurer has band any funds belonging toor by a majority ofthe owners in that part of the district lying
suchdissolveddistrict, the treasurer shall forthwith make distribuwithin the corporate limits of a city or village, it shall issare
tion thereof among the several landowners in the district in prordertransferring jurisdiction of the district or part of the district
portionto the last confirmed assessment of benefits in the distrigtthe city or village. If the order transfers jurisdiction of the entire
If there isany doubt as to the ownership of such lands, the ownélistrict, the drainage district shalkase to exist as a district under
claiming the right to participate in such furstell make satisfac this chapter and shall automatically come under the jurisdiction of
tory proof of ownership to the court. the governing body of the city or village in which the district is

(5) If the county treasurer has funois hand belonging to a located. If the order transfers jurisdiction of only a part of the dis
drainagedistrict which has been inactive for 6 or more years, Kéct, the section transferred shall automatically come uttuer
or she shall publish in the coungs a class 3 notice, under@gs, ~Jurisdiction of the governing body of the city or village in which
anotice of intent to file with the court having jurisdiction thereothe district is located After a transferall proceedings with refer
a petition for dissolutionf the drainage district, except that suci§nceto the drainage districr part of the district shall be under the
notice is not required if funds on hand are less than $logety  City or village drainage law
daysafter the last publication provided for in this subsection, the (4) As an alternative, proceedings coveredtiy section may
countytreasurer shall file such petition together vatfjections, beinitiated by a resolution of thgoverning body of a city or vil
if any and if dissolution is ordered, such funds held by the courl@ge. The resolution shall state that the city or village is willing
treasuresshall revert and pass to the county for the benefit of tk@accept thalrain or part of the drain and to administer it under
county If the fundson hand are less than $100, such funds shéelaws pertaining téhe operation of drains by the city or village,
automaticallyrevert and pass to the county general fund. andthat the public interesequires that the city or village take

(6) Any drains which have been constructed by a drainage erthe operation of therain or part of the drain. The resolution
trict dissolved under this section or under prior law shall remaja/l 0& published as a class 1 notice undeB8b. The cityor
commonwaterways for the use of all landowners in the dissolve({!ag€ may petition the drainage board having jurisdictiothef

. : rainto issue an order transferripgrisdiction of the district or
%ﬁgg\}\;ng‘g Osynche)l(%r;%(;vevnerp\r:%zélgogepv\elltlils ;r;sreraoar?rt_] é?epartof the district to theity or village. No hearing may be held

obstructsor injures any such drainligble for all damages caused?" the petition until 30 days have elapsed from the date of publica

. L ) ign of the notice. A copy of the petition, together with a copy of
g)lggy person thereby and in addition may be fined not more tr{%@resolution, shall be served on the county clerk of the county in

. . . which the drain is located, and also upon the board having juris
_(7) In the alternativen any county in which all land has beeryiction of the drain. After the hearing the drainage board may
incorporatedn cities or villages if a drainage board is abolishedsyean ordettransferring jurisdiction of the drain or part of the
or if a drainage district passes out of existence, any funds begfiginto the city or village. If an order is issued that transfersjuris
heldby the county treasurer shall revert gads to the county for gjiction of the entire district, the drainage district shall cease to
the benefit of the county existas a district under this chapter and shall automatically come
History: 2975 6. 32421 1983 2, 3%311331 a S7E1991 2. 323161993a. 456 under the jurisdiction of the governing body of the city or village
Althoughthe “put;lic welfare” concept escépes brecisé definition, and necessalli which the district 1S l(_)cated- If the order trans'jﬂmd'cnon .
involves consideration afumerougactors, it does not, in the context of ch. 88; perOf only apart of the district, the section transferred shall autemati
mit reference to any benefit imaginable.itiho formal chage or authoritythe cally come under the jurisdiction of the governing botiihe city
claimedwillingness of otheentities to assume drainage duties has little bearing i ; : i otrin
whetherelimination of the district will promote the public welfare. A distsigidpu G V'".age n which the district is |OPated- Aﬂe.r a transfﬂkpr?
larity is not an appropriate measure of whether dissolution promotes the public vég@edingswith reference to the drainage distiactpart of the dis

fare. A circuit courts desire to end discord cannot supply the basis for its public wetict shall be under the city or village drainage.law
farefinding. Town of Stiles vStiles/Lena Drainage District, 2010 WI App 87,

Wis.2d__, _ N.M2d__09-0556 — (5) Uponentry of the order transferrirjgrisdiction of such
district to such cityor village, the county treasurer shall pay to the
88.83 Transfer of district to city or village jurisdiction. city or village treasurer of such city or village all moneys in the

(1) The owners of anajority of the land in any drainage districtcountytreasureis hands which belong to such drainage district.

locatedentirely within the corporate limits of a city or village mayJponentry of an order transferring jurisdiction of a pefré dis

petition the drainage board having jurisdictiontbé district to trict to the city or village irwhich it is located, the county treasurer

transferjurisdiction thereof to the city or village. shallpay to the city or village treasurer a proportional shatieof
(1m) Theowners of a majority of thand lying within the cor Moneysin the county treasurerhands which belong to the drain

poratelimits of a city or village in any drainage district locate@9€district based upon assessed benefits transferred less & propor

partially within thecorporate limits of a city or village may peti ional share of outstanding indebtedness.

tion the drainage board having jurisdiction of the district to trans HStor: 1979 ¢. 10s.60 (11); 1991 a. 3161993 a. 456

fer jurisdiction of that part of the district located within the dty

village to the city or village if the district and the city or village are SUBCHAPTERVIII
in agreement regarding the terms of transfer

(1r) Theowners of a majority of the land lying within the im RIGHTS OF DRAINAGE: PRIMTE DRAINS:
its of a town in any drainage district located partially within the ! '
limits of the town may petition the drainage board having jurisdic MISCELLANEOUS PROVISIONS

tion of the district to transfer jurisdiction of that part of the district

locatedwithin the town to the town if the district and the town ar88.87 Road grades not to obstruct natural drainage,

in agreement regarding the terms of transfBine provisions of landowners not to obstruct highway drainage; reme -
subs(3), (4) and(5) governing the transfer of a sectiofa drain  dies. (1) Itis recognized that the construction of highways and
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railroadgrades must inevitably result in some interruption of anidg the flow of surface waters into existing highway or railroad

changes in the preexisting natural flow of surface waters and thedinagesystems; and

changesn the direction or volume of flow of surface waters are 2. To protectan upstream highway or railroad grade from

frequently caused by the erection of buildings, dikes attter \yaterdamage or flooding caused by such obstruction, by permit
facilities on privately owned lands adjacent to highways and raging the flow of such water away from the highway or railroad

roadgrades. The legislature finds that it is necessary to contgphdesubstantially as freely as if the obstruction had not been
andregulate the construction and drainage of all highways aggated.

railroadgrades so as to protect property owners from damage to(

lands causedby unreasonable diversion or retention of surfa S : -
; : : Ct%/ ar (a) is liable for all damages to the highwayrailroad grade
watersdue to a highway or railroad grade construction &nd caupseo(l b)y such failure or neglgect. The au?horityi ir%ain

imposecorrelative duti.es upoawners and users of land for thetenanceof the highway or the railroad company which <on
purposeof protecting highways and railrogeades from flooding structedor maintains the railroad grade may brig action to

or water damf:ge. ity Vil i recoversuch damages. An action under thésagraph shall be
(2) (8) Whenever any countyown, city village, railroad oo mmencedithin the time provided by £93.590r be barred.
companyor the depa_rtm_ent of transportation has heretu_fon—? (c) The authorities in chge of maintenance of highways or
structedand now maintains or hereaftanstructs and maintains _. . N Chge . ghway
ilroad companies maintaining railroad grades and their agents

any highway or railroad grade in or across any marsh, lowlarld. employebe may enter any 1ands for the purpose of removing

natural depression, natural watercourse, natural or man—-m b = high . ditch which
channelor drainage course, it shall not impede the general flow @ obstruction in a watercourse or highwdrpinage ditch whic
g violation of par(a) and which is flooding or causirtamage

surfacewater or stream water in any unreasonable manner sd§ V! o) G T
to cause either an unnecessary accumulation of waters floading® @ highway under its jurisdiction.
water-soakingiplands oan unreasonable accumulation and dis  (4) If a railway company fails to comply with syB), any per
chage of surface waters flooding or water-soaking lowlands. Afpnaggrieved thereby may file a complaint with thiicefof the
suchhighways and railroad grades shalldomstructed with ade commissionenf railroads setting forth the facts. Théicd shalll
quateditches, culverts, and other facilities as may be feasible, cimvestigateand determine the matter in controversy in accordance
sonant with sound engineering practices, to the end of maintainivigh ch. 195, and any order it makes in such proceedingthas
asfar as practicable the original flow lines of drainage. This-pargameeffect as an order in any other proceeding progendyght
graphdoes not apply to highways or railroad grades used to heladerch. 195
andretain water for cranberry or conservation management purHistory: 1977 c. 2%.1654 (8) (c) (9) (); 1979 c. 3231981 c. 3471993 a. 16
poses. 123 456 _ ) o _
. . Sub.(2) (c) requirements are mandatory conditiprexedent to bringing an action
(b) Drainage rightaind easements may be purchased or CQlhderthis section. &n v Town of Manitowoc Rapid<,50 Ws. 2d 929442 N.W2d
demnedby thepublic authority or railroad company having eon557(Ct. App. 1989).

i i i i This statute preempts common law claims; the claims period under sub. (2) (c)
trol of the hlghway or railroad grade to aidtire prevention of beginsto run when the damage is first discovered and is not extended if damage con

damageto property owners which might otherwise occur as fes. Pruim vTown of Ashford 168 Ws. 2d 14, 483 N.W2d 242(Ct. App.1992).

resultof failure to comply with paxa). Despitea finding that a railroad was not responsible for increased water flow that
(c) It a ity vilage, town, county or rairoad company o thgssuledn foodng, an order o e ol danege poe v propeoe
departmenbf transportation constructs angintains a highway (ct. app. 1992). ’ ’
or railroad grade not in accordance with.gaj, any property  sub.(2) (a) imposes a duty on railroads to refrain from impeding water i
ownerdamaged by the highway or railroad grade mdthin 3 railr(o;;ldcoinmisshion?rr]mayhactgarospecttiv?lc)jl under le)Jbt. ((14) to pr;avent_flooditng.l dSub.
: ; ; c) applies when there has been actual damage, but does not require actual damage
yearsaf@er the a”eged damage occurred, file a claim W',th tf%,? the commissioner to act under sub. (4). Chicago & Nogeht®vh Tansportation
appropriategovernmental agency or railroad compaifijie claim  Cov. Commissioner of Railroad204 Ws. 2d 1 553 N.W2d 845(Ct. App. 1996),
shall consistof a sworn statement of the alleged faulty constru@5T-ﬁ_509 ion d . - ouit court ive duty 1 et
- o ) ; : is section does not impose on a circuit court a positive duty to grant injunctive
tion and a descrlptlon, didient to determinehe location of th.e relief under specified conditions, but provides an alternative remedy to an action for
lands,of thelands alleged to have been damaged by flooding @magesinder ch. 32. The common law preferefurdegal over equitable relief

water—soaking.Within 90 days after the filing of the claim, theapplies. As such, to obtain an injunction it must be shdiwi the injunction is neces

f f ryto prevent future harm to the property and there is no adequate legal.remedy
govemmentaﬁgency or railroad company shall either correct tr‘E)hlbeckv. Reliance Construction Compargic. 2002 W1 App 142256 Ws. 2d

causeof the water damage, acquire rights to use the land fordraiBs, 647 N.w2d 277 01-1404
ageor overflow purposes, or deny the claim. If the agency or comPartieswho can state a claim against DOT under both ss. 32.10 and 88.87 may
pany denies the claim of fails to take any action within 90 dafiese iofe st 1 eiher Bane Couny o the county n which e proeny
after the filing of the claim, the property owneray bring an 235 647 N.w2d 277 01-1404
actionin inverse condemnation under 82.or sue for suchbther
relief, other than damages, as may be just and equitable. ~ 88.88 Railroad to construct ditch or sluiceway across

(d) Failure to give the requisite notice by filing a claim undeight-of-way. (1) Whenever the owner of land desires to drain
par. (c) does not bar action on the claim if the citylage, town, the same by a blind or open ditch and, to properly drain such land,
county, railroad company or department of transportation hadconnecting ditch or sluicewashould be constructed across the
actualnotice of the claim within 3 years after the alleged damagght-of-wayof a railway companyuch owner shafile with the
occurredandthe claimant shows to the satisfaction of the coudepotagent of such company nearest to such land a wgagn
thatthe delay or failure to give the requisite notice has not betion stating thekind of ditch proposed to be built and requesting
prejudicial to the defendantity, village, town, countyrailroad the company to construct a ditch or sluicewayoss its right—
companyor department of transportation. of-waywhich will conform thereto. \thin 60 days after the fil

(3) (@) It is the duty of every owner or user of land whang of such petition, the railway company shall construct such
constructsany building, structure or dike or otherwise obstrucw@itch or sluiceway The petitioner shall pay the cost of such-con
the flow of stream water through any watercourse or natural giruction and shall assume all expenses in connection with main
man-madehannel or obstructs the flow of surface wéteough taining such ditch or sluiceway on the railrosdight—of-way
any natural or man—made channel, natural depression or natural?) If the railway companiails to comply with sub(1), the
drawthrough which surface waters naturally flow: personaggrieved thereby may file a complaint witte ofice of

1. To provide and at all times maintain afmiént drainage the commissioner of railroads setting forth the facts. Tlieeof

systemto protect a downstream highwayrailroad grade from shall investigate and determine the matter in controversy in
waterdamage or flooding caused by such obstruction, by direeccordancevith ch.195 and any order it makes in such proceed

b) Whoever fails oneglects to comply with a duty imposed
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ing has the sameffect as an order in any other proceeding propvasremoved and shall be collectedaiker special assessments
erly brought under chl95, are collected.

History: 1977 c. 2%5.1654 (9) (f) 1981 c. 3471993 a. 16123 490 (3) Wheneverany natural watercourse beconmasstructed

throughnatural causes, the owner or occupant of any ldads

88.89 Roads not to obstruct natural  watercourse.  aged by the éct which the obstruction has upon the flowttus
(1) Wheneverany embankment, grade, culvert or bridgelud-  watermay go upon the land where the obstruction is located and
ing the approaches to the culvert or bridge, built or maintained Rymoveit at that persos’own expense. Such person is not guilty
any person across a hatural watercourse or natural draw obstrggtfespass for entry upon the land but is liable for damage caused
the watercourse or draw shat waters therein are set back ofp crops or structures. The rights and privileges conferred by this
divertedupon any lands in a drainage district, pleeson who built subsectioralsoextend to the agents or employees of the person
theembankment, grade, culvert or bridge shall gielahe water  causingthe obstruction to be removed.

way through the embankment, grade, culvert or bridge and the(4) Thjs section does not in any manner limit the scope of s.
approachethereto so that it will not sétck or divert waters upon gg g7
landsin the district. History: 1991 a. 3161995 a. 315

(2) The drainage board déine owner of any land upon which Beforeproceeding under sub. (3), a permit to remove materials from the bed of a
water is set back or diverted by the obstruction described in s 'ngjbl'a"é?g"fgp“”ldg‘%’;- 30.20is required. Sta@wyer 91 Ws. 2d 440283
(1) may serve notice upon the owner or maintarfi¢he embank If a municipality chages and assesses costs authorized under this section, it may
ment,grade, culvert or bridge to ergarthe opening for the water %ollectthe_;nﬂi]n the s_a_mel_{nar;]ner it co(l::ects specizilhassessr’r:entsdundtﬁr S. ?2.0103.
way or to make new openings @nder to permit the water t0 Pass, radndor this. socton it racd aot comary with The seaLrromonts. for Snaeia]

! . s DO , ply with the requirements for special

without being set back or diverted onto the lands of the distri@Gssessmentontained in s. 66.0703. Neither thie cost of viewing and removal under
If the owner of or person maintaining the embankment, grade, b (2) W2 ¢ B0% of S e B e B aenges to the
vertor bridge fails t_o_complyvlth _the dlrectlve_ of the notice Wlt_hm removalof materials from a ditch. RobinsonTown of Bristol, 2003 WI App 97,
60 days after receiving the notice, the drainage board on its o#aWis. 2d 318667 N.Ww2d 14 02-1247
behalf, or on petition of the injured landownenay conduct a ) ) ) ]
hearingunder sub(3). 88.91 Penalty for placing obstruction in ditches.

(3) Upon receipt of a petition under suf®), the drainage (1) Exceptas authorized by 88.93 no persorshall place any

boardshall fix the time and place of a hearing on the petition afffld ©f obstruction to the free flow of watencluding any soil
shallissue an order to the owner or maintainer of the embankmé&jifully deposited, in any drainage ditch, constructed under any
grade,culvert or bridge to show cause why an order directing thsdinageaw of this state or lawfully constructed by any other per
work to be done should not be issuekt.least 10 days before the SON: Without first obtaining the written consent of the drainage
time fixed for the hearing on the petition, threlerto show cause boardor other person or authority in cgerof such ditch.

shallbe served on the owner or maintajregron both if both are ~ (2) Any person violating this section may be fined not more

namedin the petitionas prescribed in 801.11for the service of than$100 and in addition isable to the drainage district and to
asummons. all persons whose ditches or lands are injured by such obstruction

(4) If the drainage board is satisfied that the embankme%iiflrg_ag?gislggused by the obstruction.

grade bridgeor culvert so obstructs the watercourse or draw thalcross reference: See also chIR 301, Wis. adm. code.

it causes water to be set back or diverted upon lands in the drainage

district, the drainage board shall issue an order to the oamergg8.92 Private drains not to be connected with district

maintainerof the embankment, grade, bridge or culvert to gaelardrains. (1) Except as provided in 88.93no person may cen

the waterway or construct a new waterwyough the embanrk nectany drain with a district draimxtend any drain that connects

ment,grade, bridge or culvert, as the facts warrant. The periodvaith a district drain or remove any spoil bank except under written

time that the embankment, grade, bridge or culvert has ipeerplans and specifications approved by the drainage baead

existencds no defense to a proceeding under this section.  underany conditions imposed by the drainage board. The-drain
(5) Any person who fails to complyith an order issued underageboard may issue an order directing the removal or mosifica

this section is liable to the injured party for all damages calmgedtion of a drain connected or extended in violation of this section

thefailure. or issue an order directing the restoration of any spoil bank
History: Sup. Ct. Orde67 Ws. 2d 585774 (1975)1977 c. 4491993 a. 456 removedin violation of this section, including violations that
1995 a. 225 occurredbefore May 13, 1994.

. (2) (a) In this subsection, “damages” includes the payments
88.90 Removal of obstructions from natural water - hatthe drainage district would haveceived during the time that

courses. (1) Whenever any natural watercourse becomggajjlegal connection or extension existed if the territory drained
obstructedso that the natural flow of water along the same 5, ihe jllegal connection or extension had been annexed to the dis

retardecby the negligent action of the owneccupant or Person ict and arassessment for connection of the drain unde.405
in chage of the land on which thabstruction is located, the ownerpsqpeen levied.

or occupant of any lands damaged by such obstructiag . o e
requestthe removal thereof by giving notice in writing $ach all Ejbgm':%yegeggﬁgev(\;hgyvt'ﬁ?t\ﬁzlglt'fg'r)] is liable to the district for

, t i fthe land hich th -
g\t/)vgcral:C?i%%?sp%nca?édp.)erson In clgar of the land on which the (3) Theboard shall presenaecopy of any plans and specifica

(2) If the obstruction is not removed within 6 days after receityl) r:ssma:)[l):p;(;g/s g g?gj er suld).

of such notice and if the obstruction is located in a village or town,
the owner or occupant of the damaged lands may make complggtg3 Right to take water from drainage ditch. Any

to the village or town board, filing &ihe same time a copy of thegwnerof lands which are located in or which adjoin a drainage dis
notice. The village trustees or town supervisors, after viewing thgct and which border on a drainage ditch may take water from
watercourseand upon being satisfied that the complaint is jusfuchditch for use in flooding lands for cranbewylture or for
shallmake recommendations in writing to the owneo@eupant jrrigation, if such water is taken from the ditch in suctmanner

of the lands where the obstruction is located, for the removalgnot to injure the ditcland the taking thereof does not materially
such obstruction. If such recommendations are not followe@efeatthe purposes of such drainage and, in case the water is to

within a_reasonable time, tivélage or town board shall order thepe used for irrigation, the permit required unde3&18 (2) (a) 2.
obstructionremoved. The cost of view and of removal shall bgasbeen obtained.

chargedand assessed against the lands from which the obstructianstory: 1985 a. 60
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88.94 Drains for individual landowners. (1) Whenever theyshall deny the application. An order laying out a drain shall
anyowner of agricultural lands desires to install drainage upon rspecifythe benefits and damagedaads of others through which
morethan 80 acresf such land, the owner may present a petitiasuchdrain will be laid out and shall provide that the drain maty

to the drainagéoard oy if there is no drainage board in the countybe constructed until the excess of damages over benefisy if

to the town supervisors of the town in which such land is locatdwsbeen paid to the landowners entitled thereto. The order also

Suchpetition shall set forth that: shallcontain a description of the location of the drain and specifi
(a) Thepetitioner desires to install drainage upon agricultur§ftionstherefor Lands of others shall not be assessed for costs
landsowned by the petitioner; eventhough benefited by the drain.

(b) Because of the contour of the land there is no suitable ou(t:lel(_4) Within 10 days after the making of an order laying out a
onlands owned by the petitioner; rain,the board or supervisors shall cause a copy of the order to

P esent by registered mail to each owner through whose lands the
h eé(I:t)h c-)l;‘htﬁ ep::%er?rsneu%ri?;/n will promote the general welfare ar'Olgrainwill pass,but failure to mail the copy within 10 days does not
o . ' . . ) renderthe order void. Sucbrder is final unless appealed from to
(d). It is impractical for the petitioner to drain the land withoUhe circuit court within 30 days after the mailing of the copy
crossingthe lands of others; and thereofas provided in this subsection.
(e) Itis desiredhat a drain be laid out to a suitable natural out (5 within 30 days after the time for appeal fréine order has
let, specifying the course of the drain and location of the proposgghired or after the order is confirmed on appehk board or
outletand ownership of land&rough which such proposed drainsypervisorshall cause a copy of the ordetbe recorded with the
would be laid. registerof deeds of the county in which the lands are located.
(2) After receiving the petition the drainage board or supervlhereuponthe drain becomes a public drain and applicant
sorsof the town shall promptly fix the time and place of a hearingay proceed with construction after having paid any excess of
on the petition andghall give notice of the hearing unde88.05 damage®ver benefits as specified in the order
(2) (b) to theowners and occupants of all lands through or along (6) This section does not authorize entry upon lands of another
whichthe drain may pass and to the persons specifiedBiG5 without the consent of the owner thereof during any time when
(4) (a). thereis any growing crop osuch land, and no order issued under
(3) At the time and place fixefdr hearing, the drainage boardthis section is d&ctive to authorize such entry
or town supervisorshall meet and hear all interested persons (7) This section doeaot apply to the installation or construc
wishingto appear for or against the petition. If the board or sup¢ibn of a drain across the right-of-way of any railraadnpany
visorsdecide that the facts set out in the application are true, thadbceedinggor which shall be as provided in&8.88
adrain is necessary and that the benefits will exceed thetost (8) Expensesncurred by the drainage board under this section
constructionthey shall by order lay out a drain through whiclshallbe paid by the petitioner
applicant’slands may be drained as a public drain. Otherwise History: 1991 a. 3161993 a. 301456, 490
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