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CHAPTER 851
PROBATE — DEFINITIONS AND GENERAL PROVISIONS

SUBCHAPTERI 851.21 Person interested.
DEFINITIONS 851.23 Personal representative.
851.002 Definitions. 851.27 Property.
851.01 Administration. 851.29 Sale.
851.03 Beneficiary. 851.295 Surviving domestic partner
851.035 Conscious presence. 851.30 Surviving spouse.
851.04 Court. 851.31  Will.
851.05 Decedent. SUBCHAPTER Il

851.055 Deferred marital property

851.06 Determination date. GENERAL PROBAE PROVISIONS

; 851.40 Basis for attorney fees.
ggiggs Bies\{lrislfﬁtee, 851.50 Status of adopted persons.
851.08 Domestic partner 851.55 Simultaneous death.
851.09 Heir. 851.70 Presumption in favor of orders.
851.11 Intestate succession. 851.71 Appointment and compensation of registers in probate.
851.13 Issue. 851.72 Duties of registers in probate.
851.15 Mortgage. 851.73 Powers of registers in probate.
851.17 Net estate. 851.74 Fees in probate matters.
851.19 Person. 851.75 Register in probate may be appointed deputy clerk.
SUBCHAPTERI “Devise”, when used as a verb, means to dispose of any real or per
sonalproperty by will.
DEFINITIONS History: 1997 a. 188

o o ) 851.07 Distributee. “Distributee” meansany person to
851.002 Definitions. The definitions in s851.01t0851.31 whom property of a decedent is distributed other than in payment

applyto chs.851to 882 of a claim, or who is entitled to property of a decedent under the
History: 1979 c. 891997 a. 188 decedens will or under the statutes of intestate succession.
Wisconsins New Probate Code. Erlangéhs. Law Oct. 1998. History: 1993 a. 486

851.01 Administration. “Administration” means any pro 851.08 Domestic partner. “Domestic partner” has the

ceedingrelating to a decedesttstate whether testate or intestataneaninggiven in s770.01 (1)and “domestic partnership” has the
meaninggiven in s.770.01 (2)

851.03 Beneficiary. “Beneficiary” means any person nemi  History: 2009 a. 28

natedin a will to receive an interest in propedther than in a fidu

ciary capacity 851.09 Heir. “Heir” means any person, including the surviv

ing spouse, who is entitled under the statutes of intestate succes
» sionto an interest in property of a decedent. The state is an heir
of the decedent and a persoterested under 45.51 (10)and(11)
whenthe decedent was a member of B&¥nsin veterans home
operatedyy the department afeterans dirs under s45.50at the
time of the decederd’death.

History: 1973 c. 333%.201n7 1993 a. 4861999 a. 632005 a. 22

851.035 Conscious presence. “Conscious presence
meanswithin the range of any of a perssrsenses.
History: 1997 a. 188

851.04 Court. “Court” means the circuit court or judge
assignedo exercise probate jurisdiction.

History: 1977 c. 449 851.11 Intestate succession. “Intestate succession” means
successiotto title toproperty of a decedent by reason of&%52,

851.05 Decedent. “Decedent” means the deceage#son ithoutregard to whether the property descends or is distributed.

whoseestate is subject to administration.

) ) 851.13 Issue. “Issue” means children, grandchildren, great-
851.055 Deferred marital property. “Deferred marital grandchildren,and lineal descendants wfore remote degrees,
property” means any property that satisfies all of the followingincluding those who occupy that relation by reason of adoption
() Is not classified by ch/.66. unders. 854.20and nonmarital children and their lineal descen
(1m) Is not classified as individual property or marital propdantsto the extent provided by 852.05
erty under a valid marital property agreement, unless the maritdfistory: 1981 c. 3911983 a. 4471997 a. 188

property agreement provides otherwise. 851.15 Mortgage. “Mortgage” means any agreement or

(2) Was acquired while the spouses were married. arrangemenin which property is used as security
(3) Would have been classified as marital property urder

766 if the property had been acquired when#86 applied. 851.17 Net estate. “Net estate’means all property subject to
History: 1985 a. 371987 a. 3931997 a. 1882005 a. 216 administrationless the property selected by the surviving spouse

or surviving domestic partnarnder s.861.33 the allowances

851.06 Determination date. “Determination date” has the madeby the court under s861.31 861.35and861.41except as

meaninggiven under s766.01 (5) thoseallowances are chged by the court against tltestate
History: 1985 a. 37 shareof the recipient, administration, funeral and burial expenses,

) ) theamount of claims paid and federal and state estate taxes pay
851.065 Devise. "Devise”, wherused as a noun, means a tesable out of such property

tamentarydisposition of any real or personal property by will. History: 1987 a. 272009 a. 28
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851.19 Person. “Person” includes natural persons, corporaunder ch. 770 with the decedent, at the time of the decedent’
tionsand other aganizations. death.

History: 2009 a. 28

851.21 Person interested. (1) WHO ARE “PERSONSINTER- o ) .
esTeD". The following are “persons interested”: 851.30 Surviving spouse. (1) Subject to sub2), “surviv-
(@) An heir of the decedent. ing spouse” means a person who was married to the decedent at

(b) Except as provided in 853.32 (2) (e)a beneficiary named thetlm? of the_ decedetst’?eath. . .
in any document @red for probate as the will of the decedent and (2) Su.rvn.nr}g spouse dO?S not include aof/the followmg.
includesa person named or acting aswstee of any trust, inter (&) An individual who obtains or consents to a final decree or

vivos or testamentarynamed as a beneficiary judgmentqf divorce from the decede.nt or annulmgnt of.thgir
(c) A beneficiary of a trust created under any documéetef Marriage, if the decree or judgment is not recognasedalid in
for probate as the will of the decedent. this state, unlesthey subsequently participate in a marriage-cere

mony purporting to marry each other or they subsequently hold
themselveut as husband and wife.

(b) An individual who, following an invalid decree or judg
mentof divorce or annulment obtained by the decedent, partici
patesin a marriage ceremony with a 3rd individual.

(c) An individual who was party to a valid proceeding-con

luded by an order purporting to terminate all property rights

sedon the marriage.
istory: 1997 a. 188

(d) A person named gsersonal representative in any docu
mentoffered for probate as the will of the decedent.

(e) Additional persons as the cobst order includes as “inter
estedpersons”.

(2) WHO CEASETO BE “PERSONSINTERESTED". The following
ceaseo be “persons interested”:

(a) An heir of the decedent who is not a beneficiary under t
will of the decedent, upon admission of the will to probate unae
ch. 856 or entry of a statement of informal administration under

ch.865 . . 851.31 Will. Unless the context or subject matter indicates
(b) A beneficiary named in documentdeséd for probate as gtherwise “will” includes a codicil and any document incorpo

the will of the decedent who is not an heir of dezedentupon  ratedby reference in a testamentary document und5332 (1)

denial of probate to such documents. or (2). “Will” does not include a copyinless the copy has been
(c) A person named as personal representative or testamenpagyenas a will under $56.17 but “will” does include a properly

trusteein the will of the decedent, upon the persdailure to be executedduplicate original.

appointedthe denial of letters by the court, or upon the pesson’ History: 1997 a. 1882005 a. 216

discharge.
(d) A beneficiary under the will of a decedent, upon digt
tribution to the beneficiary SUBCHAPTERII
(e) A beneficiaryof a trust created under documente@fd
for probate as the will of the decedent upon the admission of the GENERAL PROBAE PROVISIONS
decedent'sill to probate and the issuance of letters of trust to the
trustee. 851.40 Basis for attorney fees. (1) Any attorneyperform

(3) ADDITIONAL PERSONSINTERESTED. In any proceeding®  ing services for the estate of a deceased person in any proceeding
which the interest of drustee of an inter vivos or testamentaryinderchs.851t0879, includinga proceeding for informal admin
trust,including a trust under documentseséd for probate, cen istration under ch.865, shall be entitled to just and reasonable
fllcps with the trustes duty as a per_sc_)nal representative, or ifompensatiorior such services.
which the trustee or competent beneficiary of the trust caepot - (2) any personal representative, hdieneficiaryunder a will
resentthe interest of the beneficiannder the doctrine of virtual o gther interested party magtition the court to review any attor
representationthe beneficiary is a person interested in the proey sfee whichis subject to sulf1). If the decedent died intestate

ceedings. > - = .
or the testatds will contains no provision concerniragtorney
History: 1973 c. 391993 a. 4862005 a. 216 . . . C7.
A trust for the benefit of grandchildren includes an illegitimate child whose pareﬁ?fs'the qounsha” consider the foIIowmg. factors in dEtermlnlng
enterednto a void marriage after the chicbirth. In re Tust of Parsong6 Wis. 2d ~ Whatis a just and reasonable attorrsefge:
613 203 N.W2d 40(1973). H ;
Testamentary dispositions to “children” as including illegitimatea €hange in (a) The time a}nd labor requlred'
Wisconsin law? 57 MLR 174. (b) The experience and knowledge of the attarney

(c) The complexity and novelty of the problems involved.

(d) The extent of the responsibilities assumed andethdts
tained.

851.23 Personal representative. “Personal representa
tive” means any person to whom letters to administer a decs:degg
estatehave been granted by the court or by the protesgistrar

underch. 865, but does not include a special administrator (€) The suficiency of assets properly available to pay for the
History: 1973 c. 39 servicesgxcept that the value of the estate may not be the control
ling factor

851.27 Property. “Property” means any interest, legal ~ History: 1975c¢. 3291993 2a.490 = _
equitable,in real or personal propertwithout distinction ago C.ross—reference.See s865.16 (Imyeview of attorney fees ke probate regis
kind, including moneyrights of a beneficiary undercantractual  an attorneys failure to communicate with one of the heirs, in violation of a court

arrangementchoses in action and anything else that may be thrger,was an appropriate basis for reducing attorney féedvatter of Estate of
subjectof ownership. Huehne 175 Ws. 2d 33498 N.W2d 870(Ct. App. 1993).
History: 1997 a. 188 An attorneys fee based on a contract to pay the attorney 4% of the gross estate vio
) ) latedsub. (2) (e). Reduction was a proper exercise of judicial discretion. Estate of
Konopka,175 Wis. 2d 100498 N.w2d 853(Ct. App. 1993).
851.29 Sale. “Sale” includes amption or agreement to trans  Sub.(1) did not authorize payment for attorneys services when it was in the

i H i H estate'snterest to let the interested parties litigate an issue and when, if the astorney’
fer whether the consideration is Ce.lSh c.)r credit. mCIL.Ides 8gsitionprevailed, no propertwould have been added to the estate. Béleugart,
exchangepartition and settlement of title disputes. The intent @bo2wi App 180,256 Ws. 2d 969650 N.W2d 52 01-2533

this section is to extend and not to limit the meaning of “sale”. professional responsibility and probate practices. Martin, 1975 WLR 91

851.295 Surviving domestic partner. “Survivingdomes 851.50 Status of adopted persons. The status of adopted
tic partner” means a person who was in a domestic partnershpgosonsfor purposes of inheritanand transfers under wills or
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othergoverning instruments, aefined in s854.01 (2)is gov jurisdiction underchs.48 and938 unless these duties are per
ernedby ss.854.20and854.21 formedby a person appointed unde#8.04
History: 1997 a. 1882005 a. 216 (8) When appointed deputy clerk under 81.75 perform

. . suchduties as the clerk of circuit court directs.
851.55 Simultaneous death. The transfer of or title to prep

g - 9) In counties having a population of 500,000 or mtine

erty that depends upon priority of death with respect to 2 or more(. ! ' '

pe?lsonswhc?die simpultaﬁeous)I/y is governed bﬁg4 03 registerin probate shall be the department head as feedbnnel,
History: 1977 c. 214449, 1983 a. 1861993 a. 4861997 a. 188 procurementpudget and related matters with reference to his or

her office as register in probate. The register in probate shall

851.70 Presumption in favor of orders. When the validity @ppointunder ss63.01to63.16as many deputy clerks as may be
of any order or judgment of a circuit court in a probate proceedifigthorizedby the county board, provided that the appointments
or certificate to terminate a life estate or joint tenancy in a deathallbe approved by the judge which the deputy shall serve. The
tax proceeding is drawn in question in another actioproceed  deputyclerksshall aid the register in probate and deputy registers
ing, everything necessary to have been done or proved to reriigirobate in the dischge of their duties.
the ordey judgment or certificate valid and which might have been (10) Submita monthly report téhe department of health ser
provedby parole evidence at the timerofiking the order or judg Vvices of the deadlines for filing claims against estates set under s.
mentand was not required to be recorded shall, after 20 years ff@59.01during that month in the registercounty The report shall
that time, be presumed to have been done or proved unlesshiaéled in a form and manner that may be prescribed by the depart
contraryappears on the same record. mentof health services.

History: 1977 c. 4491987 a. 27 (11) Annually submit to the chigudge of the judicial admin

. . ) ) istrativedistrict the statement required undeb%$.18 (5)regard

851.71 Appointment and compensation of registers in  ing the completion of annual reviews of protective placement
probate. (1) In each countythe judges of the county shallgrdersunder s55.18 1)
appointand may remove a register in probatgpointments and  History: 1977 c. 449Sup. Ct. Order136 Ws. 2d xx (1987)1987 a. 1931993
removalsmay be made only with the approval of the chief judge.16 172 1995a. 27ss.7187, 7188 9126 (19) 1995 a. 772005 a. 264387, 2007
Beforeentering upon duties, the registeiprobate shall take and * ?8;2?1; (G)ra(lér:zsu ervisory authority to registers in probate under sub. (6)- Man
subscribethe constitutional oath of fafe and file it, togethewith  jigwoc Gounty v Local 86A170 Ws. 30 602489 NAK2A 722(Ct. App. 1092).
the order of appointment, in thefime of the clerk of circuit court. A registerin probate has a plain legal duty to file and keep all papers properly filed.

: : ; Theregister may refuse to accept a paper for which the proper fee is not paid and has
(2) _Or_]e or more deputies may be appointed in thanner no other grounds for refusing a pleading. Estate of Reise, 2002 WI AgpB3Vs.
specifiedin sub.(1). 2d 472, 642 N.W2d 568 01-2939

i i i An alphabetical index under sub. (ot a court record and thus is open to public
(3) The salary of the register in probate and of Mu“es accessinder ss. 59.14 (1) [now 50.20 (3) (a)} and 19.31. The index may not, how

shallbe fixed by the county board and paid by the caunty ever,contain results of proceedings under chs. 55 and 880 [now cH.BA}ty. Gen.
(4) In counties having a population of 500,000 or mtie, 16

appointmenunder subg1) and(2) shall be made as provided in . . .

thosesubsections but the judges shall not remove the registep51'7§ tRowers of registers in probate. (1) The register

probateanddeputy registers, except through gear for dismissal In probate:

madeandsustained under §3.100r an applicable collective bar () May make orders for hearings when the judge is away from
gainingagreement. the county seat or unable to disofauduties or when given author

History: 1977 c. 4491987 a. 153 ity in writing by the judge and an application is made to the court
A countys collective bayaining agreement cannsiipersede the authority ofcir in @ proceeding under ch84 and851to 879 requiring notice of

cuit judges to appoint the register in probate. lowa Counigwa County Court i i i “ -
hoUSe 156 Ws. 20 614480 KW 400(1092). hearing. The order and notice when signed “by the court, .., reg

A registerin probate has a plain legal duty to file and keep all papers properly fild§ter in probate” has the samefeait as if signed by the judge.
Theregister may refuse to accept a paper for which the proper fee is not paid and ha§b) Has the same powers as clerks of court to certify copies of
DS e oo oI 3 peading. Estate of Reise, 2002 WI ABBESNS  hapersrecords and judicial proceedings. Copies certifiecsiy

isters in probate are receivable in evidence as if certified by clerks

851.72 Duties of registers in probate. Theregister in pro  Of court.

bateshall: (c) Has the power to administer any oath required by law
(1) File and keep all papers propedgposited with him or her  (d) Has, when appointed for thpsirpose, the powers of deputy
unlessrequired to transmit such papers. clerksas provided in $£9.40 (1)

(2) Keepa court record of every proceeding in the court under (e) Has, when appointed for this purposiee powers and
chs.54 and851to 879 under its propetitle, a brief statement of dutiesof court reporters and assistant reporters specifiSCiR
the nature of the proceedirand of all papers filed therein, with 71.01
the date of filing and aeference to where minute records can be (f) May refuse to accept any paper filing or recording until
found or to the microfilm or optical disk or electronic file wherethefee prescribed by 814.660r other applicable statute is paid.
papershave been stored so that the court redsrd complete —(g) ghall have the duties and powers of a circuit court commis
index or brief historyof each proceeding from beginning to f'nagionerassigned to assist in probate matters and abaih that

disposition. ) ) ) capacitywhen designated to do &y a judge assigned probate
(3) Keepa minute record and enter therein a brief statemgqtisdiction.

of all proceedings of the court under ch$and851to 879 during ; i i i

its sessions, all motions made and by whom, all orders granteg; (fc))biijé)lsectlor(l) applies to duly authorized deputy registers

opencourt or otherwise, and the names of all witnesses Sworn Qljisory: 1977 c. 449Sup. Ct. Orderef. 1-1-80:1983 a. 3471995 a. 2012001

examined. If this information is all included in the coudcord, a.61s.117 2005 a. 387

the judge may direct that the minute record be no longer kept. . ) )
(5) Keepan alphabetical index to tioeurt record and the file 851.74 Fees in probate matters. The fees of the register in

containingthe original documents or microfilm, optical disk, Probateare prescribed in 814.66

electroniccopies thereof. History: 1977 c. 4491981 c. 317

~(6) Perform any other administrative duties as the judggs1.75 Register in probate may be appointed deputy

directs. clerk. With the written approval of the chief judge of the judicial
(7) Exceptin counties having a population of 500,000 oadministrativedistrict, the circuit judges for the county may

more,perform theduties of clerk of the court assigned to exercisgppointtheregister in probate a deputy clerk. Appointments by
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PROVISIONS

thecircuit judges under this section shall be revocable by the cir

cuit judges, subject to the approval of the chief judge, at pleasure.

The appointmentand revocations shall be in writing and shall be

filed in the clerks office.
History: 1977 c. 449
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