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CHAPTER 402
UNIFORM COMMERCIAL CODE — SALES
SUBCHAPTERI SUBCHAPTER V
SHORT TITLE, GENERAL CONSTRUCTION PERFORMANCE
AND SUBJECT MATTER 402.501 Insurable interest in goods; manner of identification of goods.
402.101 Short title. 402.502 Buyer’sright to goods on sellex repudiation, failure to deliveor insot
402.102 Scope;certain security and other transactions excluded from this chapter vency.
402.103 Definitionsand index of definitions. 402.503 Manner of sellés tender of delivery
402.104 Definitions: “merchant”; “between merchants”; “financing agency”. ~ 402.504 Shipment by seller
402.105 Definitions: transferability; “goods”; “future” goods; “lot”; “commercial 402.505 Sellers shipment under reservation.
unit”. 402.506 Rights of financing agency
402.106 Definitions:“contract”; “agreement”; “contract for sale”; “sale”; “present 28328; CEZﬁeCtbOf Se||||efS ;gnder; de”VEFg on cgn?ition. |
sale”; “conforming” to contract; “termination”; “cancellation”. . ure by seller of improper tender or delivery; replacement.
402.107 Goods to be severed from realty: recording. 385328 E;?:C?L#OE; ?Cthnall’Ji:El:)ﬁoC;fsbreaCh.
SUBCHAPTER Il . .
402.511 Tender of payment by buyer; payment by check.
FORM, FORMgLogbﬁ#BEg?DJUSTMENT 402.512 Paym«’entl by buyer befqre inspection.
402.201 Formal requirements; statute of frauds. 383212 \I?vug/erznght to msgelt_:tlon &f goods. - wh
382285 ginall written expression: parol or extrinsic evidence. 402'515 Preggrvﬁcgrg]v?g;c: L;/fegr(a)‘o;s?rq gics(;ﬁt);ance’ when on payment.
. eals inoperative. : :
402.204 Formation in general. SUBCHAPTER VI
402.205 Firm offers. BREACH, REPUDIAION AND EXCUSE
402.206 Offer and acceptance in formation of contract. jgggg; Bluyef's figztzgr][ i”flp.for?t‘f?flde!iVeify
402.207 Additional terms in acceptance or confirmation. : anner and gect or rightiul rejection.
402.208 Course of performance gr practical construction. 402.603 Merchant buyes duties as to rightfully rejected goods.
402.209 Modification, rescission and waiver 402.604 Buyer's options as to salvage of rightfully rejected goods.
402.210 Delegation of performance; assignment of rights. 402.605 Waiver of buyets objections by failure to particularize.
SUBCHAPTER I 405007 Effector acoeptance: matios of braseh. burden of establishing breach aft
. ect of acceptance; notice of breach; burden of establishing breach after
GENERAL OBLIGATION AND CONSTRUCTION acceptancenotice of claim or litigation to person answerable over
OF CONTRACT 402.608 Revocation of acceptance in whole or in part
402.301 General obligations of parties. 402.609 Right to adequate assurance of performance.
402.302 Uncongcionab!e‘ contract or clause. 402:610 Anticipatory repudiation. ’
402.303 AIIlocat|on or d!V'Slon of risks. . 402.611 Retraction of anticipatory repudiation.
402.304 Price payable in monegoods, realtyor otherwise. 402.612 “Installment contract”; breach.
402.305 Open price term. . . 402.613 Casualty to identified goods.
402.306 Output, requirements and exclusive dealings. 402.614 Substituted performance.
402.307 Delivery in single lot or several lots. 402.615 Excuse by failure of presupposed conditions.
402.308 Absence of specified place for delivery o 402.616 Procedure on notice claiming excuse.
402.309 Absence of specific time provisions; notice of termination. SUBCHAPTER VI
402.310 Opentime for payment or running of credit; authority to ship under reser REMEDIES
vation. . . .
402.311 Optionsand cooperation respecting performance. 283;8; gg&fg'fjnig;gg%%h d?;g:\'/':teffl ggsr;rﬁgtoslvneogémpalred.
402.312 Warranty of title and against infringements; buiewobligation against 402'703 Sellers remedies in general ry Yy
infringement. 402.704 Seller’sright to identify goods to the contract notwithstanding breach or
402.313 Expresswarranties by difmation, promise, description, sample. ’ o salvage unfinished goods
jgggig :mg:::g ag:;;ggj ;iqr?g:sgafgtragglrtt)iléjzil%iropf;gde‘ 402.705 Sellers stoppage of (_ielivery in transit or otherwise.
402.316 Exclusion or modification of warranties ’ 402.706 Sellers resale including contract for resale.
’ lati d flict of " : imolied 402.707 “Person in the position of a seller”.
402.317 Cumulation and conflict of warranties express or implied. 402.708 Sellers damages for nonacceptance or repudiation.
402.318 Third—party beneficiaries of warranties, express or implied. 402.709 Action for the price
402.319 FO.B. and A.S. terms. 402:710 Sellers incidental dlamages.
402.320 C.|.F and C.&.Iiterms. . . - 402.711 Buyer’s remedies in general; buygsecurity interest in rejected goods.
402.321 C.I.F.or C.& F: “netlanded weights”; “payment on arrival”; warranty of 445715 “Cover”; buyers procurement of substitute goods.
cc_)nd|t|?non a_rnyal. 402.713 Buyer's damages for nondelivery or repudiation.
402.322 Delivery "ex-ship”. 402.714 Buyer's damages for breach in regard to accepted goods.
402.323 form o_f bill of Iadmg required in overseas shipment; “overseas”. 402.715 Buyer's incidental and consequential damages.
402.324 "No arrival, no sale term. " 402.716 Buyer's right to specific performance or replevin.
402.325 “Letter of credit” term; “confirmed credit”. ! 402.717 Deduction of damages from the price.
402.326 Sale on ‘aplproval and sale or return; rights of creditors. 402.718 Liquidation or limitation of damages; deposits.
402.327 Special |n(:|d'ents of sale on approval and sale or return. 402.719 Contractual modification or limitation of remedy
402.328 Sale by auction. 402.720 Effect of “cancellation” or “rescission” on claims for antecedent breach.
SUBCHAPTER IV 402.721 Remedies for fraud.
TITLE, CREDITORS, AND GOOD RITH PURCHASERS 402.722 Who can sue 3rd parties for injury to goods.
402.401 Passingpf title; reservation for security; limited applicatiohthis section. 402.723 Proof of market price: time and place.
402.402 Rightsof sellefs creditors against sold goods. 402.724 Admissibility of market quotations.
402.403 Power to transfer; good faith purchase of goods; “entrusting”. 402.725 Statute of limitations in contracts for sale.

Cross—reference: See definitions in $101.201

402.101 Short title. This chapter shable known and may be
cited as uniform commercial code—sales.

SUBCHAPTERI 402.102 Scope; certain security and other transac -

tions excluded from this chapter . Unless the context other
wiserequires, this chapter applies to transactions in goods; it does
not apply to any transactiowhich although in the form of an

SHORT TITLE, GENERAL CONSTRUCTION
AND SUBJECT MATER
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unconditionalcontract to sell or present sale is intended to operdt@2.104 Definitions:  “merchant”; “between mer -

only as a security transaction nor dd@s chapter impair or repeal chants”;  “financing agency”. (1) “Between merchants”
any statute regulating sales to consumers, farmers or other spew@ansin any transaction with respect to which both parties are
fied classes of buyers. chargeablavith the knowledge or skill of merchants.

A consignment that involves a delivery of goodsatmerchant who has been (2) “Financing agency" meang bank. finance company or
inducedto accept them by an agreement from the consignor that permitsetheir - . ' .
in lieu of payment if they are not resold is a security consignment governed by @i1€r person who in the ordinary course of business makes

409, as contrasted to a true consignment. Clark Oil & RefiningrQdddicoat,65 ~ advancesgainst goods or documents of title or who by arrange
Wis. 2d 612223 N.W2d 530(1974). mentwith either the seller or the buyer intervenes in ordinary
A mixed contract fogoods and services is subject to this chapter if the predoni g rseto make or collegbayment due or claimed under the con

nantfactor is a transaction of sale, with labor incidentally involvedn Sistinev. . . )
Tollard, 95 Ws. 2d 678291 N.W2d 636(Ct. App. 1980). tractfor sale, as by purchasing or paying the salldraft or mak

A contract for development of computer software is primarily a service contrdfg advances against it or by merely taking it for collection
andis not subject to the uniform commercial code. Micro-Managers,.IGzegory  whetheror notdocuments of title accompany or are associated

147Wis. 2d 500434 N.W2d 97(Ct. App. 1988). with the draft. “Financing agency” includetso a bank or other
personwho similarly intervenes between persons wah®in the
position of seller and buyer in respect to the good$0@®.707.
“ " (3) “Merchant” meansa person who deals in goods of the kind
goc()?j)s Buyer” means a person who buys or contracts to b%¥ otherwise by his or her occupation holds himself or herself out
o as having knowledge or skill peculiar to tipeactices or goods
(b) “Good faith” in thecase of a merchant means honesty il o\yed in the transaction or to whom such knowledge or skill
fact and the observance of reasonable commercial standards,Qf ne attributed by his or her employment of an agent or broker
fair dealing in the trade. ) )  or other intermediary who by his or her occupation holds himself
(c) “Receipt” of goods means taking physical possession gf herself out as having such knowledge or skill.
them. History: 1983 a. 1891991 a. 3162009 a. 322

402.103 Definitions and index of definitions.
chapterunless the context otherwise requires:

(1) In this

(d) “Seller” means a person who sells or contractsetb Becausehe status of “merchant” under sub. (3) does not attach to the casual or
inexperienced sellewhethera farmer is a merchant rests upon the individualized
. acts of the case. Harvest States Cooperativ; rson s.
goods facts of th H States C ivasderson217 Ws. 2d 154577

(2) Otherdefinitions applying tdhis chapter or to specified N-W.2d381(Ct. App. 1998)97-2762 ,
sectiongthereof, and the sections in which they appear are: A county as a merchant under the uniform commercial code. 1980 WLR 194.

(a) “Acceptance” — $402.606

(b) “Bankefs credit” — s402.325

(c) “Between merchants” — 402.104
(d) “Cancellation” — s402.106 (1)
(e) “Commercial unit” — s402.105

(f) “Confirmed credit” — s402.325
(g) “Conforming to contract” — £102.106
(h) “Contract for sale” — £402.106

(i) “Cover’ —s.402.712

() “Entrusting” — s.402.403

(k) “Financing agency” — s102.104
(L) “Future goods” — s402.105

(m) “Goods” — s402.105

(n) “Identification” — s.402.501

(0) “Installment contract” — 102.612
(p) “Letter of credit” — s402.325

(g) “Lot” —s.402.105

() “Merchant” — s.402.104

(s) “Overseas” — $102.323

(t) “Person in position of seller” — 402.707
(u) “Present sale” — €02.106

(v) “Sale” — s.402.106

(w) “Sale on approval” — ¢102.326
(x) “Sale or return” — s402.326

(y) “Termination” — s402.106

(3) Thefollowing definitions in other chapters apply ttis
chapter:

(a) “Check” — s.403.104

(b) “Consignee” — s407.102

(c) “Consignor” — s407.102

(d) “Consumer goods” — €09.102
(dm) “Control” — s.407.106

(e) “Dishonor” — s403.502

(f) “Draft” — s. 403.104

402.105 Definitions: transferability; “goods”; “future”

goods; ‘“lot”; “commercial unit”. (1) (a) “Commercial
unit” means such a unit of goods as by commer@age is a
singlewhole for purposes of sale and division of whicaterially
impairsits character or value on the market or in use. A commer
cial unit may be a single article (as a machine) or a set of articles
(asa suite of furniture or an assortment of sizes) quantity (as
abale, gross, otarload) or any other unit treated in use or in the
relevantmarket as a single whole.

(b) Goods must be both existing and identified before any
interestin them can pass. Goods which are not both existing and
identified are “future” goods. A purported present saléutdre
goodsor of any interest therein operates as a contract to sell.

(c) “Goods” meansll things (including specially manufac
turedgoods) which are movable at the timadzetification to the
contractfor sale other than the money in which the price is to be
paid, investment securities (ch08) and things in action.
“Goods” also includeshe unborn young of animals and growing
cropsandother identified things attached to realty as described in
s.402.1070n goods to be severed from realty

(d) “Lot” means a parcel or a single article which is the subject
matterof a separate sale or delivemhether or not it is sfi€ient
to perform the contract.

(3) Theremay be a sale of a part interest in existing identified
goods.

(4) An undivided share in an identified bulk of fungible goods
is sufiiciently identified to be sold although the quantity of the
bulk is not determined. Any agreed proportion of such a bulk or
any quantity thereof agreed upon by numlpezight or other mea
suremay to the extent of the sellelinterest in the bulk be sold to
the buyer who then becomes an owner in common.

History: 1983 a. 189

402.106 Definitions: “contract”; “agreement”; “con -
tract for sale”; “sale”; “present sale”; “conforming” to
contract; “termination”; “cancellation”. In this chapter
unlessthe context otherwise requires:

(1) “Cancellation”occurs when either party puts an end to the

(4) In addition ch401 contains general definitions and prin contractfor breach by the other and itdeeft is the same as that
ciples of construction andnterpretation applicable throughoutof “termination” except that the canceling party also retains any

this chapter
History: 1983 a. 18%.329 (24) 1995 a. 4492001 a. 102009 a. 322

remedyfor breach of the whole contract or any unperforieid
ance.
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(2) Goodsor conduct including any part of a performance amng of their manufacture or commitmerits their procurement;
“conforming” or conform tathe contract when they are in accordor
ancewith the obligations under the contract. (b) If the party against whom enforcement is sought admits in
(3) “Contract” and “agreement” are limited to those relatinghat party’s pleading, testimony or otherwise in cotindt a con
to the present or future sale of goods. tractfor sale was made, but the contraatds enforceable under

(4) “Contractfor sale” includes both a present sale of good§is paragraph beyond the quantity of goods admitted; or
anda contract to sell goods at a future time. (c) With respect to goods for which payment has been made

(5) A “present sale” means a sale which is accomplished ggd accepted or which have been received and accepted (s.
the making of the contract. 402.609.
History: 1991 a. 316

(6) A “sale” CC_)nSIStS in the passing of title from the setter Receiptand acceptance of goods consistent witlor@h contract is part perfor
the buyer for a price (3102.40). mancesuficient to take the oral contract out of the statute of frauds even though the
« f P : conductis not inconsistent with some other dealinggiably had between thpar
(7) “Termination” occurs when either partgursuant to @ ies Gemer vvasby 75 Wis. 2d 660250 N.W2d 316(1977).
power created by agreement or law puts an Enthe contract  Thestatute of frauds was not satisfied when the only indication of a purchase con

otherwise than for its breach. On “termination” all obligationgactbetween the parties was the unexplained notdfiarchase price” in a doeu

; : ; ; : mentprepared by one party in response to the tthrequest for an appraisal. First
which are still executory on both sides are disgbdrbut anyight g0, 0 ' a” Enterprises, Ind83 Ws. 2d 418515 N.W2d 343(Ct. App. 1994).

basedon prior breach or performance survives. Whena letter confirmedn oral agreement under sub. (2), subject to completion
History: 1983 a. 189 of formal memorializing documents, the gain was enforceable even though the
documentwas not executed. Lambert CorpEvans575 F2d 132(1978).
. ; The statute of frauds is not applicable in an action based on promissory estoppel.
402.107 Goods to be severed from realty' recordlng. JankeConstruction Co., Inc..Wulcan Materials Cd386 F Supp. 687

(1) A contract for the Sale of mine‘_rals or the like (includiflyg  Thestatute of fraudsf the UCC and the doctrine of estoppel. Edwards. 62 MLR
andgas) or a structure or its materials torémoved from realty 205(1978).

is a contract for the sale of goods within this chapter if they are to ] ] ] o

be severed by the seller but until severance a purported prest?.202 Final written expression: parol or extrinsic
salethereof which is not &dctive as a transfer of an interest in lan@vidence. Terms with respect to which the confirmatory memo
is effective only as a contract to sell. randaof the parties agree or which are otherwise set forth in-a writ

(2) A contract for the sale apart from the land of growing croffd intended by the parties as a final expression of duggement
or other things attached to realty and capable of severance wit lﬁg. respect to such terms as are included thereinmoiye con
materialharm thereto but not described in s{it).or of timber to U adictedby evidence of any prior agreement or of a contempora
becut is a contract for the sale of goods withiis chapter whether Neousoral agreement but may be explained or supplemented:
the subject matter is to be severed by the buyer or by the seller eveld) By course of dealing arsage of trade (401.303 or by
thoughit forms part othe realty at the time of contracting, and theourseof performance (s102.209;
partiescan by identification &ct a present sale befweverance.  (2) By evidence of consistent additional terms unless the court
(3) Theprovisions of this section are subject to any 3rd—parf{ds the writing to have been intended alsoaasomplete and

rights provided by the law relating to realty records, and the cofxclusivestatement of the terms of the agreement.
tract forsalemay be executed and recorded as a document trans'istory: 2009 a. 320
ferring an interest in land and shétlen constitute notice to 3rd
partiesof the buye's rights under the contract for sale.

History: 1973 c. 2152005 a. 253

402.203 Seals inoperative. The afixing of a seal to a writ

ing evidencing a contract for sale or afeofto buy or sell goods
doesnot constitute the writing a sealed instrument andahe
with respect to sealed instruments does not apply to such a con

SUBCHAPTERI| tractor ofer.
402.204 Formation in general. (1) A contract for sale of
FORM, FORMATION, AND READJUSTMENT goodsmay be madé any manner sfi€ient to show agreement,
OF CONTRACT including conduct by both parties which recognizes the existence
of such a contract.
402.201 Formal requirements; statute of frauds. (2) An agreemensuficient to constitute a contract for sale

(1) Exceptas otherwise provided in this section a contradtfer may be found even thoughe moment of its making is undeter

saleof goods for the price of $500 or more is not enforceable Byined.

way of action or defense unless there is some writinicgrit to (3) Eventhough one or more terms &gt open a contract for

indicatethat a contract for sale has been made between the pagaedoes not fail for indefiniteness if the parties have intended to

andsigned by the party against wh@mforcement is sought or by makea contracend there is a reasonably certain basis for giving

the party’s authorized agent or brokex writing is not insuficient  an appropriate remedy

becauset omits or incorrectly states a term agreed upon but theevenif the parties writings do not constitute a contraatontract may be found

contractis not enforceable under this subsectieyond the quan through the pafties’ conduct. AMPI Meagow Qold Dairie®27 F3d 268(1994).

ty of goods shown in such writing. e o b commons s ™
(2) Betweenmerchantsf within a reasonable time a writing Incorporated. Zeidenbeg, 86 F3d 1447(1996).

in confirmation of the contract and fiafent against the sendisr Contractformation undeArticle 1l of the Uniform Commercial Code. Edwards.

: e - 1MLR 215,
receivedand the party receiving it has reason to know its contents,

it satisfies the requirements of s(b) against such party unless4oz 205 Firm offers. An offer by a merchant to buy or sell
written notice of objection to its conteritsgiven within 10 days goodsin a signed writing which by its terngives assurance that

afterit is received. . . . it will be held open is not revocable, for lack of consideration, dur
(3) A contract which does not satisfy the requirements of suhg thetime stated or if no time is stated for a reasonable time, but
(1) but which is valid in other respects is enforceable: in no evenmay such period of irrevocability exceed 3 months; but

(a) If the goods are to be specially manufactured for the buyasy such term of assurance on a faupplied by the ééree must
and are not suitable for sale to others in the ordinary course of teseparately signed by theferfor.
seller’s business and the selldrefore notice of repudiation is Althougha bid for pipe didot meet the “firm dér" requirement, the facts pleaded
receivedand under circumstances which reasonably indicate t relied upon by the contractor to support its claim and to which the supplier

; . . ondedn entering its defense gave risethe doctrine of promissory estoppel.
the goods are for the buydras made either a substantial begiryankeConstruction Co., Inc..Wulcan Materials Ca386 F Supp. 687
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402.206 Offer and acceptance in formation of con- dealing, and usage of trade (401.205). Dresser Industi@sndall Co965 F2d

: ; [H 442(1992).
tract. (1) Unless otherwise unambIQUOUS|y indicated by the Iaﬁ Whena contract specified¥S terms, the buyé&s confirmation form containing

guageor circumstances: inconsistenterms did not relieve the buyerlibility for goods properly delivered
(a) An offer to make a contract shall be construed as inviti S. Melrose Internationalraiding Co. vPatrick Cudahync. 482 F Supp. 1369

a_cceptancm any manner and hyny medium reasonable in the TheUCC Battle of the Forms: Answers to Common Questions. Richardsisn. W
circumstances; Law. March 1996.

(b) An order or other &r to buy goods for prompt or current .
shipmentshall be construed as inviting acceptance either by*§2-208 Course of performance or practical construc -
promptpromise to ship or by the prompt aurrent shipment of tion. (1) Where the contract for sale involves repeated occasions

conformingor nonconforming goods, but such a shipment of nofﬂr performance by either party with knowledge of the nature of
conforminggoods does not constitusa acceptance if the sellertN® performance and opportunity for objection to it by the pther

seasonablyotifies the buyer that the shipment ifeaéd only as &Ny course of performance accepted or acquiesced in without
anaccommodation to the buyer objectionshallbe relevant to determine the meaning of the agree

(2) Wherethe beginning of a requested performance is-a régent.
sonablemode of acceptance anfarbr who is not notified of _ (2) Theexpress terms of the agreement and any such course

acceptancevithin a reasonabléme may treat the fr as having Of performance, awell as any course of dealing and usage of
lapsedbefore acceptance. trade,shall be construedhenever reasonable as consistent with

eachother; but when such constructi@unreasonable, express

402.207 Additional terms in acceptance or confirma - termsshall control course gferformance and course of perfor
tion. (1) A definite and seasonable expression of acceptancelnceshall control both course of dealing and usage of trade (s.
a written confirmation which is sent withia reasonable time 401.303.

operatess an acceptance even though it statess additional to (3) Subjectto s.402.2090n modification and waivesuch

or different from those ééred or agreed upon, unlemsceptance courseof performance is relevant to show a waiver or modifica
is expressly made conditional on assent to the additionalfer-dif tion of any term inconsistent with such course of performance.

entterms. Therequirement of “conformity” does not subject g@ler to performing the cen
", ractto thesatisfaction of the buyebut only to the terms of the contract. H.B. Fuller
(2) The additional terms ate be construed as proposals foico v, Kinetic Systems, In@32 F2d 681(1991).
additionto the contract. Between merchants such terms becorp]’}esingle oct;ars]ion of conduct does not constitute ?]“course of perforn}gnce" within
. themeaning of this section. Maritime—Ontario Freight LindDLv. STI Holdings,
partof the contract unless: o Inc. 481 F Supp. 2d 963
(@) The ofer expressly limits acceptance to the terms of theHistory: 2009 a. 320

offer;
(b) They materially alter it; or 402.209 Modification, rescission and waiver. (1) An

(c) Notification of objection to them has already been giaren agreementnodifying a contract within this chapter needscon
is given within a reasonable time after notice of thenedgived. siderationto be binding.

(3) Conductby both partiesvhich recognizes the existence ofIr (2) A signed agreement which excludes modification or

acontract is siicient to establish a contract for sale although the efjcésrsr?f&)ﬁé%%t gﬁtae)s('genetdagvgggge%?]nggggﬁgsui;\T]g?é Lire
writings of the parties damot otherwise establish a contract. | ' P 4

suchcase the terms of the particular contract con$igtose terms sier?(teglg e;h?:)Th::J pglrlte d by the merchant must be separately
onwhich the writings ofhe parties agree, together with any-sup 9 y party

plementaryterms incorporated under any otipeovisions of chs. ___(3) Therequirements of €02.201must be satisfied if the con
401to 411 tractas modified is within its provisions.

History: 1979 c. 891991 a. 148304, 315, (4) Althoughan attempt amnodification or rescission does not

A sellers “acknowledgment of order” that purports to deny liability for damagesatisfythe requirementsf sub.(2) or(3) it can operate as a waiver
for defects becomes part of the contract only if it is assented to by the Biryerod : .
ucts& Chemicals, Inc. vFairbanks58 Wis. 2d 193206 N.W2d 414(1973). _ (5) Aparty who has made a waivefeatting anexecutorypor-
Whenan ofer to purchase contained the term “FOB, our truck, your plant, loadedfon of the contract may retract the waiver by reasonable netifica
the offeree$s responsstated “as is, where is,” and the parties had no prior oral-agregon received by the other partiiat strict performance will be

ment,there was no validontract and the court could not reach the issue of wheth : : . f
additionalor different terms in response to affier destroy an agreement betwee _Féqu'redOf any term waived, unless the retraction would be unjust

parties. Koehring Co. vGlowacki,77 Wis. 2d 497253 N.W2d 64(1977). in view of a material change of position in reliance on the waiver
By signingan order form that provided that the buyer of a machine would indem Not every contract for theale of goods over $500, nor every modification thereof,
nify and hold the seller harmless, the buyer expressly agreed to the provisigtictly complies with theequirements of the statute of frauds, and it would be unrea
whetheror not there was a previously existing contract and whether or not the bugenable to declare categorically all such contracts unenforceable. The UC@and W
readthe orderform before signing. Deminsky #rlington Plastics, Inc. 2001 WI consincase law recognize exceptions to the staififeauds, including waiver and
App 287,249 Ws. 2d 441638 N.W2d 331 01-0242 Affirmed on othegrounds. performance. An attempt at modification contemplatesnapleted oral modifica
2003WI 15,259 Wis. 2d 587657 N.W2d 41, 01-0242 tion of a written contradhat prohibits oral modification. The inquiry into whether
An invoice is a written confirmation of a request for work by one pirtyperfor  therehas been an attempt at modificatiorfisigit to operate as a waiver of the stat
manceof work by the second, and thest of the work agreed upon. While interestute of frauds is closely related to the inquiry to determine whether there was a valid
may not have been discussed origingdigiding it to the bottom of the invoice consti oral modification. Royster—Clark, Inc. @lsens Mill, Inc. 2006 WI 46290 Wis. 2d
tutesthe addition of a term not previously discussed between the parties, making2b4 714 N.w2d 530 03-1534
interestan additional part of the agreement unless one of the exceptions in sub. (@ dealership agreement is primarily for the sale of goods, making this section

applies. Thissection eliminates the traditional “meeting of the minds” requiremengpplicable. American Suzuki Motor Corp. Bill Kummer, Inc.65 F3d 1381(1995).
Mid-StateContracting, Inc. vSuperior Floor Companjnc. 2002 WI App 257258

Wis. 2d 139655 N.W2d 142 02-0761 i . ;

The question undesub. (2) (c) was not whether the defendant acquiesced to in%02.210 Delegation of performance; assignment of
estadded to the bottom of invoices without inclusion in a contract, but whether tghts. (1) A party may perform that pars/duty through a dele
defendanbbjected to stop it. Mid—State Contractimgc. v Superior Floor Com i
pany,Inc. 2002 WI App 257258 Wis. 2d 139655 N.W2d 142 02-0761 gtatetfml[efs OITQFV\PI]ISB.QI’G?](;I or l;]nless. the (l)ther party hafs a sub

This section recognizes that, in practice, parties’ forms may not be idenfieaty a stanualinterest in a_V|ng IS Or her origina prom_lsor perram
might later add divegent termsand the parties may not always read each sthercontrol the acts required by the contradio delegation of perfer
forms. This section allows for enforcement of the parties’ agreement, including i i
addedterms. An invoice falls within the ambit of this section. It is a written cor}firméh(?%r_]l(,:er?“e‘ées thﬁ party delegatingany duty to perform or any
tion of a request for work by one partiie performance of work by the second, and!abllity for breach.

thecost of the work agreed upon. If purchase orders and order confirmations were(2) Unlessotherwise agreed all rights either seller or buyer

immovable bookends to a contract, ensuing transactions between the parties wqul - f .
be composed of a cumbersome, fiwént series of mini—contracts. This is what thiseg be assigned except where the assignment would materially

sectionseeks to avoid. Converting/Biophile Laboratories, Wntudlow Compos — changethe duty of the other partgr increase materially the bur

ites Corporation, 2006 W1 App 18296 Ws. 2d 273722 N.W 2d 63305-1628 — denor risk imposed on the other party by the contract, or impair
Whatconstitutes “supplementary terms” under sub. (3) idiméed to provisions ; [

underch. 402, but includes any terms arising underWh@.C. and necessarily matena"y t,he other partys chance of Obtam'ng return perfor

encompassethose sections relating to course of performdd6@.208), course of mance. A right to damages for breach of the whole contract or a
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right arising out of the assigrisrdue performance of the assign402.304 Price payable in money , goods, realty , or

or's entire obligation can be assigned despite agreeotbat otherwise. (1) The price can be made payable in money or

wise. otherwise. If it is payable in whole or in part in goods each party
(3) Thecreation, attachmenperfection, or enforcement of ais a seller of the goods which that party is to transfer

securityinterest in the sellés interest under a contract is not a (2) Eventhough all or part of the price is payable in an interest

transferthat materially changes the duty of or increases materiailfyrealty the transfer of the goods and the ssllebligations with

theburden or risk imposed on the buyer or impairs materially theferenceto them are subject to this chapteut not the transfer

buyer’'schance of obtaining return performance within the puof the interest iealty or the transferts obligations in connec

view of sub.(2) unless, and then only to the extent that, enforcéon therewith.

mentactually results in a delegation of material performasfce History: 1991 a. 316

theseller Even in that event, the creation, attachment, perfectio . . )
andenforcement of the security interest remafective, but: 4b2.305 Open price term. (1) The parties if they so intend

- conclude a contract fogale even though the price is not
(a) The seller is liable to the buyer for damages caused by s ; .
delegatiorto the extent that the damages could not reasonablyf t(ljitlji'\/!:r Slﬁfh a case the price isamsonable price at the time
preventedby the buyer; and y I

(b) A court having jurisdiction may grant other appropriate (S) lethln.g 'S S?'(fjt asgo prlce;(;JL h . d thev fail
relief, including cancellation of the contrdor sale or an injunc __(P) The price is left to be agreed by the parties and they fail to

tion against enforcement of the security interest or consummatf€€°er S
of the enforcement. (c) The price is to be fixed in terms of some agreed market or

(4) Unless the circumstances indicate the contrary a prohifferstandard as set or recorded by a 3rd persagemcy and it

tion of assignment of “the contract” is to be construed as barrifig10t SO Set or recorded.

only the delegation to thassignee of the assigi®performance. _(2) A price tobe fixed by the seller or by the buyer means a
(5) An assignment of “the contract” or of “all my rights undeP'ice for that party to fix in good faith.

the contract” or an assignment in similar general terms is an (3) Whena price left to be fixed otherwiskan by agreement

assignmenbf rights and unless the language ordineumstances Of the parties fails to be fixed through faoftone party the other

(as in an assignment for security) indicate the contitisya dele  Party may at his or her option treat the contract as canceled or fix

gationof performance of the duties thfe assignor and its accept & reasonable price.

anceby the assignee constitutes a promise by the assignee to pef4) Where,however the parties intend not to be bound unless

form thoseduties. This promise is enforceable by either thge price is fixed or agreed and it is not fixed or agreed there is no

assignoror the other party to the original contract. contract. In such a casthe buyer must return any goods already

(6) Theother party may treat any assignment wilefegates eceivedor if unableso to do must pay their reasonable value at
performanceas creating reasonable grounds for insecurity affetime of delivery and the seller must return any portion of the
may without prejudice to his or her rights against the assignefice paid on account.

demandassurances from the assigneet(2.609. History: 1991 a. 3161997 a. 352005a.253 .
History: 1991 a. 3162001 a. 10 An implied contract by a dairy plant pay the competitive price to milk producers

doesnot permit the plant to pay a lower price since the mere absence of misrepresen
tation or deceit does not establish good faithpgenprice contract still requires fair
dealing. Columbus Milk Producers. Dept.of Agriculture,48 Wis. 2d 451 180

SUBCHAPTERIII N.W.2d617(1970).
Underthis section, which allows parties to a contract for the sale of goocdsto
clude the contract agreeing to settle the price at a subsequent date, the contract price

GENERAL OBLIGATION AND CONSTRUCTION is a reasonable price at the time of delivery if the parties are unable to agree: Schmi
OF CONTRACT ederv. Standard Oil Co. of Indian&9 Ws. 2d 419230 N.W2d 732(1975).

402.306 Output, requirements and exclusive dealings.
402.301 General obligations of parties.  The obligation of (1) A term which measures the quantity by the output of the seller
the seller is to transfer and deliver and that of the buyer is to acaapthe requirements of the buyer means such actual output or
andpay in accordance with the contract. requirements@s may occur in good faith, excepat no quantity
unreasonablydisproportionate to any stated estimate or in the
402.302 Unconscionable contract or clause. (1) Ifthe absencef a stated estimate to any normal or otherwise compara
courtas a matter of law finds the contract or any clause of the c@ite prior output or requirements may be tendered or demanded.
tractto haVe been unCOﬂSCionabldf‘&I tlme |t was made the court (2) A lawful agreement bﬁ“her the seller or the buyer for
may refuse to enforce the contract, or it may enforce the remaingg¢|ysivedealing inthe kind of goods concerned imposes unless
of the contract without the unconscionable clause, or it may g@erwiseagreed ambligation by the seller to use besbefs to
limit theapplication of any unconscionable clause as to avoid a§\ypplythe goods and by the buyer to use bestisfto promote
unconscionableesult. their sale.
(2) Whenit is claimed or appears the court that the contract A “pay as used” proposal to purchase inventory was analogotisetpuirements
or any clause thereof may be unconscionable the parties shalfdjgact.” Lambert Corp. vEvans575 F2d 132(1978).
affordeda reasonable opportunity to present evidessédo its

commercialsetting, purpose andfe€t to aid the court imaking 402.307 Delivery in single lot or several lots. Unless

the determination otherwiseagreed all goods called for by a contract for sale must
Unconscionabilityrequires an absence wieaningful choice on the part of one betendered in a Smgle, dellvery and payment is due Only Qn such
party, together withcontract terms that are unreasonably favorable to the ofber tenderbut where the circumstances give either party the right to

find unconscionability requires a certain quantum of both procedural and substangiyakeor demand delivery in lots the price if it can be apportioned
unconscionability. Procedural unconscionability bears on a mesatinpe minds,

while substantive unconscionability pertains to the reasonablefi¢ss contract may be demanded for each lot.
termsthemselves. Deminsky #rlington Plastics Machiner2003 W1 15259 Wis. - .
2d 587,657 N.w2d 41, 01-0242 402.308 Absence of specified place for delivery . Unless
Conspicuousnessecessary for &dctive warranty disclaimer is discussed.B. otherwiseagreed:

Fuller Co. v Kinetic Systems, In@32 F2d 681(1991). . . .

(1) Theplace for delivery of goods is the séleplace of busi
402.303 Allocation or division of risks.  Where this chap nessor if the seller has none the selteresidence; but
ter allocates a risk or a burden as between the parties “unless othef2) In a contract for sale aflentified goods which to the
wise agreed”, the agreememtay not only shift the allocation but knowledgeof the parties at the time of contracting are in some
may also divide the risk or burden. otherplace, that place is the place for their delivery; and
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(3) Documentsof title may be delivered through customary (b) The goods shall be deliver&de from any security interest

bankingchannels. or other lien or encumbrance of which the buatehe time of con
History: 1991 a. 316 tractinghas no knowledge.
o . . (2) A warranty under sul{1) will be excluded or modified
402.309 Absence of specific time provisions; notice of only by specific language or by circumstances which give the

termination. (1) The time for shipmentr delivery or any other pyyerreason to know that the person selling does not claim title
actionunder a contract if not provided in this chapter or agregglhimself or herself or that the person selling is purporting to sell
uponshall be a reasonable time. only such right or title as the person selling @rd person may
(2) Wherethe contract provides for successparformances have.
but is indefinite in duration it is valid for a reasonable time but (3) Unlessotherwise agreed a seller who is a merchant-regu
unlessotherwise agreed may be terminated at any time by eith&fly dealingin goods of the kind warrants that the goods shall be
party. deliveredfree of therightful claim of any 3rd person by way of
(3) Terminationof a contract by one party except on the-hagnhfringementor the like but a buyer who furnishegecifications
peningof an agreed event requires thedsonable notification be to the seller must hold the seller harmless against any such claim
receivedby the other party and an agreement dispensing with nathich arises out of compliance with the specifications.
fication is invalid if its operation would be unconscionable. History: 1971 c. 401991 a. 3162005 a. 253

402.313 Express warranties by affirmation, promise,
description, sample. (1) Expresswarranties by the seller are
createdas follows:

(1) Paymenis due at the time and place at which the buyer | (a) Any affirmation of fact or promise made by the seller to the

iS - ;
; : : hich relates to the goods and becomes part of the basis of
to receive the goods even though the place of shipment is the p erwh
of delivery; and %e%oagaln creates an express warratfigt the goods shall cen

. . form to the afirmation or promise.
(2) If the seller is authorized to send the goods the seller may; P

; : b) Any description of the goods which is mauket of the
ship them under reservation, and may tender the docunoént (t :
title, but the buyer mainspect the goods after their arrival befor ﬁ::fggntpoemg) Et‘gatwecégggeris t?gnexpress warranty that the goods
paymentis dueunless such inspection is inconsistent with the ption. .
(c) Any sample or model which is made part of the basis of the

termsof the contract (s102.513; and .
3) If delivery is authorized and made by way of documengﬁrgalncreates an express warranty that the whole ofjtioels
( y y way allconform to the sample or model.

of title otherwise than by sufR) then payment is due regardless . .
y sut) bay g ic(?) It is not necessary to the creation of an express warranty

of where the goods are to be received at the time and place at w| i I f i d h as t or - tee”
the buyer isto receive the documents; or at the time the buyer [iatthe seller use formal words such as "warrant” or “guarantee

to receive delivery of the electronic documents and at the’selleg:]g'ﬁ?rtr;g% Osﬁlrlﬁérhe?vife}[ﬁgsg&% lg}?ﬂgogé%?;k: gt;\tlgrrn":ﬁy ur
placeof business qif none, the sellés residence; and y g p

- . i - ortingto be merely the seller opinion or commendation of the
(4) Wherethe seller is required authorized to ship the 900d5§oods%oes not cre)z/ate a warranpt)y

on credit the credit period runs from the time of shipment but poStyistory: 1991 a. 316
datingthe invoice or delaying its dispatch will correspondingly Expresswarranties are discusseBwers v Eisenzopf88 Wis. 2d 482276 N.w2d

402.310 Open time for payment or running of credit;
authority to ship under reservation. Unless otherwise
agreed:

delaythe starting of the credit period. 802(1979). ) _
History: 1991 a. 3162009 a. 322 Strict liability of the bailoylessor and licenso’57 MLR 111.
402.311 Options and cooperation respecting perfor - 402.314 Implied warranty: merchantability; usage of

mance. (1) An agreement for sale which is otherwisefisuf trade. (1) Unless excluded anodified (s402.316, a warranty
ciently definite (s402.204 (3) to be a contract is not made invalidhat the goods shall be merchantable is implied in a corfvact
by the fact that iteaves particulars of performance to be specifi%{?e"sa'e if the seller is a merchant with respect to goods of that

by one of the parties. Any such specification must be made dnd. Under this section the servifigr value of food or drink to

goodfaith and within limits set by commercial reasonablenesd?® consumed either on the premises or elsewhere is a sale.

(2) Unless otherwise agreed specifications relating to assort (2) G00ds to be merchantable must be at least such as:
mentof the goods are at the buygoption and except as otherwise (8) Pass withoubbjection in the trade under the contract
providedin s.402.319 (1) (cand(3) specifications or arrange description;and
mentsrelating to shipment are at the seéleoption. (b)) In the case of fungible goods, are of fair average quality

(3) Wheresuch specification would materiatifiect the other Within the description; and
party’s performance but is not seasonably made or where one(c) Are fit for the ordinary purposes for which such goods are
party’scooperation is necessary to the agneeddormance of the used;and

otherbut is not seasonably forthcoming, the other pargditition (d) Run, within the variations permitted by the agreement, of

to all other remedies: evenkind, quality and quantity within each unit and among all
(a) Is excused for any resulting delay in his or her perior ~ Unitsinvolved; and

mance;and (e) Are adequately contained, packaged, kiebled as the

(b) May also either proceed to perform in any reasonable m&@greementnay require; and
neror after the time for a material part of his or her own perfor (f) Conform to the promises afirmations of fact made on the
mancetreat the failurgo specify or to cooperate as a breach bgontaineror label if any

failure to deliver or accept the goods. (3) Unlessexcluded or modified ($102.31§ other implied
History: 1991 a. 316 warrantiesmay arise from course of dealing or usage of trade.
An unincorporated ganizationof band mothers who sold food at a fund-raising

402.312 Warranty of title and against infringements; luncheonwere not merchants as contemplated by sub. (1). Sam&iesing,62

), H : H Frn R Wis. 2d 698 215 N.W2d 662(1974).
buyer’s Ob|lg.at.I0n against infringement. (1) Subject to Evidencethat the goodbreak or physically deteriorate after delivery may be rele
sub.(2) there is in a contract for sale a warranty by the seller thatat to whether the goods were fit at the time of delivery for the ordinary purpose for
: ; ; hich they areused; but consideration of that evidence for that purpose does not
(a) The title ConveyEd shall be gOOd' and its transfer rIgmf"lﬂnposean express warranty for future performance. City of Stoughfbhomasson
and LumberCompany 2004 WI App 6269 Wis. 2d 339675 N.W2d 487 02-2192
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Whencircumstances rendered a breach of good faith and of a fiduciary obligation (3) Expresswarranties displace inconsistent implied wasran

chargeableo the buyerthe buyer was barrdtbm asserting causes based on a brea : ; 3 ;
of the warranty of merchantabiljtgr on the sellés claimed fault, to recover from C{?es other than an 'mpHEd Warranty of fitness for a pamCUIaf pur
theseller that portion of the claim disallowed, with theyei's consent, by the ship POSE.

per. Greisler Brothers, Inc. Packerland Packing Co., Ir892 F Supp. 20§1975).

Statusof products liability in Visconsin. Coyne, 43 WBB, No. 4. 402.318 Third—party beneficiaries of warranties,
. e . express or implied. A sellers warranty whether express
402.315 Implied warranty: fitness for particular pur - jmplied extends to any natural person who is in the family or

pose. Where the seller at the tim_e of contracting has reasonyseholdof the sellets buyer or who is a guest in that buger
know any particular purpose for which the goods are required aRgimeif it is reasonable to expect that such person may use, con
thatthe_ buyer is relying on the se_rlersklll or judgment to selec_t 'sumeor be afected by the goods and who is injured in person by
or furnish suitable goods, there is unless excluded or modifiggbachof the warranty A seller may not exclude or limit the
unders.402.316an implied warranty that the goods shall be fit fopperationof this section.

suchpurpose. History: 1991 a. 3162007 a. 97
Whenexpansion joints corroded soon after installation in a steam systethebut  Privity of contract is required in implied warranty cases, thedavailability of
defendanmanufacturer was unaware of the corrosive agent in the steam, this segtionitive damages depends on the facts proved rather than the formal theory of recov
did not allow recovery Wisconsin Electric Poweto. v Zallea Bros., Inc606 F2d  ery alleged. Drake.wWham-O Manufacturing C873 F Supp. 60§1974).
697(1979).
) L . 402.319 F.O.B. and F.A.S. terms. (1) Unless otherwise
402.316 Exclusion or modification of warranties. agreecthe term FO.B. (which means “free on board”) ahamed

(1) Wordsor conduct relevant to the creation of an express Wajlace eventhough used only in connection with the stated price,
ranty and words or conduct tending to negate or limit warranjy a delivery term under which:

shall be construed wherever reasonaseonsistent with each (2) When theterm is FO.B. the place of shipment, the seller

other; but subject to s402.202on parol or extrinsic evidence, y st at that place ship the goods in the manner provided in s.
negationor limitation is inoperative to the extetfiat such con 402 504and bear the expensed risk of putting them into the
structionis unreasonable. possessiowf the carrier; or

(2) Subjecttosub.(3), to exclude or modify the implied war 5y When the term is.8.B. the place of destination, the seller
ranty of merchantability or any part of it the language must megsi at the sellés expense and risk transport the goods to that

tion merchantabilityand in case of a writing must be conspicuoug,aceand there tender deliveof them in the manner provided in
andto exclude or modify any implied warranty of fitness thg 402 503

exclusionmust be by a writing and conspicuous. - Language 10 oy \yhen under either pda) or(b) the term is also.0.B. ves

excludeall implied warranties of fithess is fiafent if it states, for el car or other vehicle. the seller must in additior{ ai the soller

exam_ple_,that “There are no warranties which extend beyond t@?ﬁense&nd risk load thé goods board. If the term is®.B. ves

descriptionon the face hereof. _ selthe buyer must name the vessel and in an appropriatéhease
(3) Notwithstanding sub(2), all of the following apply: sellermust comply with s402.323on the form obill of lading.

(a) Unless the circumstances indicate otherwise, all implied (2) Unlessotherwise agreed the termAFS. vessel (which
warrantiesare excluded by expressions like “as is”, “with allneans'free alongside”) at a named port, even though used only
faults” or other language which tommon understanding callsin connection with the stated price, is a delivery term under which

the buyers attention to the exclusion of warranties anakes the seller must:
plain that there is no implied warranty (a) Atthe sellers expense and risk deliver the goods alongside

(b) When the buyer before entering into the contract hésevessel in the manner usual in that port oaaiock designated
examinedthe goods othe sample or model as fully as the buyesindprovided by the buyer; and
desiredor has refused to examine the goods there is no implied(b) Obtain and tenderraceipt for the goods in exchange for
warrantywith regard to defects which an examination ought in thgnich the carrier is under a duty to issue a bill of lading.
circumstanceo have .revea.lled to the buyer. o (3) Unlessotherwise agreed in any case falling within .

(c) Except as provided in 85.195 there is no implied war (a) or(c) or(2) the buyer must seasonably give any needed iRstruc
ranty that cattle, hogs, sheep or horses are free from sicknesgapis for making deliveryincluding when the terris FA.S. or
disease at the time sale is consummated if all state and federglo B.the loading berth of the vessel and in an appropriate case
regulationspertaining to animal health are complied withtbg  its name and sailing date. The seller may treat the failure of
seller,unless the seller knows at ttiee a sale is consummatedneedednstructions as a failuref cooperation under 402.311
thatthe cattle, hogs, sheep or horses were sick or diseased. The seller may also at theellet's option move the goods in any

(d) An implied warranty can be excluded or modified byeasonablenanner preparatory to delivery or shipment.
courseof dealing or course of performance or usage of trade.  (4) Underthe term FO.B. vessel or A.S. unless otherwise

(4) Remediedor breachof warranty can be limited in accerd agreedthe buyer must make payment against tender of the
ancewith ss.402.718and402.719on liquidation or limitation of requireddocuments and the seller may not tender nor the buyer

damagesand on contractual modification of remedy demanddelivery of the goods in substitution for the documents.
History: 1981 c. 1281989 a. 277 History: 1991a.316 o -
A disclaimer of implied warranties under s(®). made after sale would be ifee-  Whena contract specifiedAS terms, the buyés confirmation form containing
tive. Taterka vFord Motor Co86 Ws. 2d 140271 N.W2d 653(1978). inconsistenterms did not relieve the buyerl@bility for goods properly delivered
FAS. Melrose Internationalrding Co. vPatrick Cudahync. 482 F Supp. 1369
(1980).

402.317 Cumulation and conflict of warranties

express or implied. Warranties whether express or impliejn2 320 C.I.E. and C.& F. terms. (1) Theterm C.I.Emeans
shallbe construed as consistent with each atheras cumulative, {hatthe price includes in a lump sum the cost of the goods and the
butif such construction is unreasonable the intention of the partig§,ranceand freight to the named destination. The term C.& F
shall determine whiclwarranty is dominant. In ascertaining thapr C.F means that the price so includes cost and freight to the
intentionthe following rules apply: nameddestination.

(1) Exactor technical specifications displace an inconsistent (2) unlessotherwiseagreed and even though used only in
sampleor model or general language of description. connectionwith the stated price and destination, the term C.I.F

(2) A sample from an existing bulk displaces inconsistent getlestinationor its equivalent requires the seller at the seller
erallanguage of description. expensend risk to:
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(a) Put the goods intthe possession of a carrier at the port fdsill of lading stating that the goods hdeen loaded on board, or
shipmentand obtain a negotiable bill or bik$ lading covering in the case of a term C.1.6r C.& F, received for shipment.
the entire transportation to the named destination; and (2) Wherein a case within sulfl) a tangible bill of lading has

(b) Load the goods and obtain a receipt from the carrier (whibkenissued in a set of parts, unless otherwise agfé¢lee docu
may be contained in the bill of lading) showing that the freight hagentsare not to be sent from abroad the buyer may demand tender
beenpaid or provided for; and of the full set; otherwise only one part of the bill of lading need be

(c) Obtain a policy or certificate dfisurance, including any tendered.Even if the agreement expressly requires a full set:
war risk insurance, of a kind and on terms then current at the port(@) Due tender of a single part is acceptable within the provi
of shipment irthe usual amount, in the currency of the contraciionsof s.402.508 (1)on cure of improper delivery; and
shownto cover the same goods covered by the bill of lading and (b) Even though the full set is demanded, if the documents are
providing for payment of loss to the order of the buyer or for tlentfrom abroad the person tenderengincomplete set may nev
accountof whom it may concern; but the seller may add to therthelessrequire paymenupon furnishing an indemnity which
price the amounbf the premium for any such war risk insurancehe buyer in good faith deems adequate.
and (3) A shipment by water or by air arcontract contemplating

(d) Prepare an invoice of the goods and procure any other dedchshipment is “overseas” insofar as by usageaafe or agree
umentsrequiredto efect shipment or to comply with the contractmentit is subject to the commercial, financingshipping prac
and tices characteristic of international deep water commerce.

(e) Forward and tender with commercial promptness all theistory: 2009 a. 322
documents in due form and with any endorsement necessary§@ 304 “No arrival, no sale” term.  Under a term “no
perfectthe buyets rights. arrival, no sale” or terms of like meaning, unless otherwise
3) Unlessotherwisg agreed the term C.&dF its equivalent. agreed:
has the same fect and imposes upon the seller the same obliga (1) The seller must properlghip conforming goods and if
tions and risks as a C.L.Ferm except the obligation as to insurthey arrive by any means the seller must tender them on arrival but
ance. the seller assumes rabligation that the goods will arrive unless
(4) Underthe term C.1.For C.& F unless otherwise agreed thethe seller has caused the nonarrival, and
buyer must make payment against tender of the required-docu (2) Wherewithout fault of the seller the goods amepart lost
mentsand the seller may not tender nor the buyer demand delivephave so deteriorated as lamger to conform to the contract or

of the goods in substitution for the documents. arrive after the contradime, the buyer may proceed as if there had
History: 1991 a. 316 beencasualty to identified goods #02.613.
History: 1991 a. 316
402.321 C.LF. or C.& F.: “net landed weights”; “pay - _ _ _
ment on arrival”; warranty of condition on arrival. Under 402.325 “Letter of credit” term; “confirmed credit”.
acontract containing a term C.1.6r C.& F: (1) Failureof the buyer seasonably to furnishagreed letter of

(1) Wherethe price is based on or is to be adjusted accordifggditis a breach of the contract for sale.
to “net landed weights”, “delivered weightstut turn” quantity ~ (2) Thedelivery to seller of a proper letter of credit suspends
or quality or the like, unless otherwise agreed the seller reast thebuyer's obligation to paylf the letter of credit is dishonored,
sonablyestimate the price. The payment due on tender of the dtite seller may on seasonable notification tolibger require pay
umentscalled for by thecontract is the amount so estimated, buientdirectly from the buyer
afterfinal adjustment of the price a settlement must be made with(3) Unless otherwise agreed the term “letter of credit” or

commercialpromptness. “banker’scredit” in a contract for sale means an irrevocable credit

(2) An agreement described in suti) or any warranty of iSsuedby a financing agency of good repute and, where the ship
quality or condition of the goods on arrival places upon the sell@€ntis overseas, of good international repute. The term-“con
therisk of ordinary deterioration, shrinkage and the like in tran§fmed credit” means that the credit must also carry the direct
portationbut has no éct on the place or time of identificatiom Obligationof such an agency which does business in the ‘seller
the contract for sale or deliveryr on the passing of the risk of lossfinancial market.

i . History: 1991 a. 316
(3) Unlessotherwise agreedhere the contract provides for Istory a

paymenton or after arrival ofhe goods the seller must before pay402.326 Sale on approval and sale or return; rights  of
mentallow such preliminary inspection as is feasilet if the creditors. (1) Unless otherwise agreed, if delivered goods may

goodsare lost delivery of the documents and payment are dv€returned by the buyer even though they confrthe contract,
whenthe goods should have arrived. the transaction is:

) ) ) (a) A “sale on approval” if the goods are delivered primarily
402.322 Delivery “ex-ship”. (1) Unless otherwisagreed for use: and

aterm for delivery of goods “ex-ship” (which means from the car ) A “sale or return” if the goods are delivered primarily for
rying vessel) or in equivalent language is not restritdedpartiec | oq5e.
ular ship and requires delivery from a ship which has reached a

A . . (2) Goodsheld on approval are not subject to the claims of the
Egﬁg‘égﬁ:&? port of destination whgaeds of the kind are 1, .o s creditors until acceptance; goods held on sale or return are

) . subjectto such claims while in the buysrmossession.
(2) Under such a ter_m unless. otherv_vl_se agreed: . (4) Any “or return” term of a contract for sale is to be treated
(a) The seller must disctge all liens arising out of the carriageasa separate contract for sale withid82.201and asontradict

andfurnish the buyer with a directiomhich puts the carrier undering the sale aspect of the contract witBi®#02.2020n parol or
aduty to deliver the goods; and extrinsicevidence.

(b) The risk of loss does not pass to the buyeil the goods  (5) If a person delivers or consigns ale goods that the per
leavethe ships tackle or are otherwise properly unloaded.  sonused, or bought for use, for personal, family or household pur
posesthese goods do not become the property of the deliveree
402.323 Form of bill of lading required in overseas consigneaunless the deliveree or consignee purchases and fully
shipment; “overseas”. (1) Where the contractontemplates paysfor the goods. This subsection does not prevent the deliveree
overseashipment and contains a term C.bFC.& FE orFO.B. or consignee from acting as the delivésesr consignds agent
vesselthe selleiunless otherwise agreed must obtain a negotialietransfer title to these goods to a buyio pays the full purchase
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price. Any payment received by the deliveree or consignee frditle to thegoods except where the provision refers to such title.
a buyerof these goods, less any amount that the deliverer er cémsofaras situations are not covered by the other provisions of this
signorexpressly agreecbuld be deducted from the payment fochapterand matters concerning title become material the fellow
commissionsfees or expenses, is the property of the deliveror iorg rules apply:

consignorand is not subject to the claims of the delivereecon (1) Title to goods cannot pass under a contract for sale prior
signee screditors. to their identification to the contract (402.503), and unless
History: 1991 a. 3161997 a. 2792001 a. 10 otherwiseexplicitly agreed théuyer acquires by their identifica

Goodssold on consignment for the purpose of price maintenance rather than s : . ;

rity are subject to creditors’ claims unless the seller complies with sub. (3).- A pﬁﬁn a spec!aproperty as limited by _Ch401t0411 Any retent|or_1

chaserfrom a receiver takes good title even though he knew of the’satlaim. ~ OF reservation by the seller of the title (property) in goods shipped

Columbiam}emationzl Corp--\KemEleL% Wsd 2d 55(?1|75 N-(;N-de 46|5(1970)- or delivered tathe buyer is limited in &ct to a reservation of a
Factorsrelevant to determining whether goods are delivered “for sale&ranmer o i iai ;

atedand discussed. Armor All ProductsAmoco Oil Co.194 Ws. 2d 35 533 securityinterest. SUbjeCt to these prOVISIOhS. and tal0B, title

N.W.2d 720(1995). to goods passes from the seller to the buyer imaaryner and on

Whethera transaction is a “sale on approval” must be determined by an objectay conditions explicitly agreed on by the parties.

examinatiorof the transaction documents and the parties’ performance, tiadimer : o :
examinationof the parties’ subjective intent. Houghtorodd Products .vBadger (2) Unlessotherwise eXp“C'tly agreed title passeshe buVer

Wood Products196 Ws. 2d 457538 N.W2d 621(Ct. App. 1995)95-0004 atthe time and place at which the seller completes the’selier

i Whega go%d is useg in Ihelg‘?gg{?fﬁv””g process v”vhe[je itngIE(tlrgam}s*formﬁlt formancewith reference to the physical delivery of the goods,

10N and Is subsequently resolq, I elivered Tor ‘use” unaer sub. . Fou on H H P H

Wood Products .quadg()e/r Wod Products196 Ws. 2d 457538 N.w2d 621(C%. desplteany rese_rvatlon of a Secumy In.tereSF and even thoth a

App. 1995),95-0004 documenof title is to be delivered at a flifent time or place; and

o in particular and despite any reservation of a security interest by

402.327 Special incidents of sale on approval and s_ale the bill of lading:

or return. (1) Under a sale on approval unless otherwise agreed: (a) If the contract requires or authorizes the seller to send the
(a) Although the goods are identified to the contract the rigloods to the buyer but does not require the seller to défiiear

of loss and the title do not pass to the buyer until acceptance; angestination, title passes to the buyer at the time and place of
(b) Use of the goods consistent with the purpose of trial is reftipment;but

acceptancéut failure seasonably to notify tiseller of election  (b) If the contract requires delivery at destination, title passes

to return the goods is acceptance, arttiéfgoods conform to the on tender there.

contractacceptance of any part is acceptance of the whole; and (3) ynlessotherwise explicitly agreed where delivery is to be
(c) After due notification of election to return, the return is ahadewithout moving the goods:

the sellers risk and expense but@erchant buyer must follow any  (a) |f the seller is to deliver a tangible document of title, title

reasonablénstructions. passesat the time when and the place where the seller delivers
(2) Under a sale or return unless otherwise agreed: suchdocuments and, if the seller is to deliver an electronic-docu
(a) The option to return extends to the whole or any commenentof title, title passes when the seller delivers the document; or
cial unit of the goods while in substantially their original cendi  (b) If thegoods are at the time of contracting already identified
tion, but must be exercised seasonably; and andno documents of title are to be delivered, title passes at the
(b) The return is at the buysrisk and expense. time and place of contracting.
. o (4) A rejection or other refusal by the buyer to receive or retain
402.328 Sale by auction. (1) In a sale by auction if goods the goods, whether onot justified, or a justified revocation of
are put up in lots each lot is the subject of a separate sale.  acceptanceevests title to the goods in the sell&uch revesting
(2) A sale by auction is complete when the auctiorser occursby operation of law and is not a “sale”.
announcedy the fall of the hammer or in other customargn History: 1979 c. 891991 a. 148304, 315 316 2005 a. 2532009 a. 322
ner. Where a bid is made while the hammer s fallng in abuept e B yetioe pesses o i buyr hen the seler conpleiespertorancec e
anceOf a prnor b'd th.e auctioneer may in the auctiorsediscre . retentionof the certificate of title. NationaIpEE(/chang% Bank of Fond cl|0u Litann,
tion reopen the bidding or declare the goods sold under the bidsorvis. 2d 352260 N.w2d 716(1978).
which the hammer was falling.
(3) Sucha sale is with reserve unless the goods aesfticit
termsput up without reserve. In an auction with reserve the a

tioneermay withdraw the goods at any time until the auctione X o .
announcesompletion of the sale. In @uction without reserve, geenldentmed to a contradior sale are subject to the bugger

afterthe auctioneer calls for bids on an article or lot, that articjightsto recover the goods under 882.502and402.716

or lot cannot be withdrawn unless no bid is made within a reason (2) A creditor of the seller may treat a satean identification
abletime. In either case bidder may retract a bid until the aucOf goods to aontract for sale as void, if as against the creditor a
tioneers announcement of completion of the sale, but a biidefetentionof possession by the seller is fraudulent under any rule
retractiondoes not revive any previous bid. of law of the state where the goods are situated, except that reten

(4) If the auctioneer knowingly receivasbid on the sellé tion of possession in good faith and current course of trade by a

behalf or the seller makes or procures such a bid, and notice _rﬂgéc_h_ant_—selleﬁor a commercially reasonable time after a sale or
J entificationis not fraudulent.

not been given that libertior such bidding is reserved, the buye o . . .
may at the buyes option avoid the sale or take the goods at th? (3) Nothingin this chapter shall be deemed to impair the rights
price of the last good faith bid prior the completion of the sale. Of creditors of the seller:

402.402 Rights of seller’s creditors against sold
lgpods. (1) Except as provided in sub&®) and(3), rights of
psecuredreditors of the seller wittespect to goods which have

This subsection shall not apply to any bid at a forced sale. (a) Under the provisions of ch09; or
History: 1991 a. 316 (b) Where identification to the contract or delivery is made not
in currentcourse of trade but in satisfaction of or as security for
SUBCHAPTERIV a preexisting claim for moneecurity or the likeand is made

under circumstancesvhich under any rule of law of the state

wherethe goods are situated would apart from this chaptest

tute the transaction a fraudulent transfer or voidable preference.
History: 1991 a. 316

TITLE, CREDITORS, AND GOOD AITH PURCHASERS

402.401 Passing of title; reservation for security; lim -

ited application of this section.  Each provision of this chap 402.403 Power to transfer; good faith purchase of

ter with regard to the rights, obligations, and remedies of the,sellgoods; “entrusting”. (1) A purchaser of goods acquires all
the buyer purchasers, or other 3rd parties applies irrespectivetitfe which the purchasks transferor had or had powerttansfer
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exceptthat a purchaser of a limited interest acquires rights onlygood a tender of any unpaid portion of their price recover them
the extent of the interest purchased. A person with voidable tiftem the seller if:

has power to transfer a gOOd title tQ a gOOd faith purchase_r fOI’f(a) In the case of goods bought for personaL famﬂ)house
value. When goods have been delivered under a transactiomefd purposes, the seller repudiates or fails to deliver as required

purchasehe purchaser has such power even though: by the contract; or

(a) The transferor was deceived as to the idewofithe pur (b) In all cases, the seller becomes insolvent within 10 days
chaserpor . ‘ o afterreceipt of the first installment on their price.

(b) The delivery was in exchange for a check which is later dis (2) Thebuyers right to recover the goods under sib).(a)
honored;or _ vestsupon acquisition of a special propertyen ifthe seller had

(c) Itwas agreed that the transaction was to be a “cash safSt then repudiated or failed to deliver
or ) ) (3) If the identification creating the buysrspeciaproperty

(d) The delivery was procured through fraud punishable as laasbeen made bihe buyerthe buyer acquires the right to recover
cenousunder the criminal law the goods only if they conform to the contract for sale.

(2) Any entrusting of possession of goods to a merchant whdfistory: 1991 a. 3162001 a. 10
dealsin goods of that kind gives the merchant power to transfer ]
all rights of the entruster to a buyer in ordinary course of busine462.503 Manner of seller 's tender of delivery . (1) Ten-

(3) “Entrusting” includesany delivery and any acquiescencéler of delivery requires that the seller put and hold conforming
in retentionof possession regardless of any condition expressgPdsatthe buyers disposition and give the buyer any notifica
betweerthe parties to the delivery or acquiescenceragedrdless UON reasonably necessary to enable the buyer to take delivery
of whether the procurement of the entrusting or the possessd’€ manner time and place for tender are determined by the
dispositionof the goods have been such as to be larcenous ur@@ieemenand this chapteand in particular:

the criminal law (&) Tender musbe at a reasonable hoand if it is of goods

(4) Therights of other purchasers of goods and of tiedi theymust be kepavailable for the period reasonably necessary to
torsare governed by ch407 and409, enablethe buyer to take possession; but

History: 1991 a. 3162009 a. 10. (b) Unlessotherwise agreed the buyer must furnish facilities

A person with a voidable title in properhaving the power to pass title to a goodreasonablysuited to the receipt of the goods.
faith purchaser under this section, may transfeeeurity interest in that property

Return of Property in State Rippin, 176 Ws. 2d 418500 N.W2d 407(Ct. App. (2) Wherethe case is within gl02.504respecting shipment
1993). o _ tenderrequires that the seller comply with its provisions.
Co_@'f,?'gﬂggﬂg‘&‘fg&;_b' (1) (@) are discussed. Met-Al, Inctansen Storage ~ (3) Where the seller is required to deliver at a particular des
Buyerin ordinary coursef business under article 9 of the uniform commerciatlnatl_on tender requires that the seller comply with S(l]l)).an(_i )
code(and related matters). Skilton, 1974 WLR 1. alsoin any appropriate case tender documents as described in
subs.(4) and(5).
SUBCHAPTERY (4) Wheregoods are in the possessafta bailee and are to be
deliveredwithout being moved:
PERFORMANCE (a) Tender requires that the seller either tendeegotiable

documentof title covering such goods or procure acknowiedg
402.501 Insurable interest in goods; manner of  identi - mentby the bailee of the buyerright to possession of the goods;

L . . but

fication of goods. (1) The buyer obtains special property and . .
aninsurable interest in goods by identificatiohexisting goods  (B) Tenderto the buyer of a nonnegotiable document of title
asgoods to which the contract refers even though the goodsP@f @ record directing the bailee to deliver isfisignt tender
identified are nonconforming and the buyer has an option to rettflessthe buyer seasonably objects, and except as otherwise pro
or reject them. Such identification can be made at any time afl edin ch.409receipt by the bailee of notification of thayers

in any manner explicitly agreed to by the parties. In the absehtgtsfixes those rights as against the bailee and all 3rd persons;
of exiglicit agreem%nt ic)i/enggification oyccursi:) but risk of lossof the goods and of any failure by the bailee to

honorthe nonnegotiable documaenfttitle or to obey the direction
remainsonthe seller until the buyer has had a reasonable time to
resenthe document or direction, and a refusal by the bailee to

describedn par (c), when goods are shippemarked or other orthe document or to obey the direction defeats the tender
wise designated bylthe seller as goods to which the contract refere(‘r?t)s_where the contract requires the seller to deliver docu

When the cr re plant r otherwi me growin ) .
(©) en the crops are planted or otherwise become gro g(a) The seller must tender all such documents in correct form,

cropsor the young are conceived if the contract is for the sale of : ) . . :
unbornyoung to be born within 12 months after contracting or fd,’ﬂ gespet?sa[;lrgwded in $102.323 (2)with respect to bills of lading

the sale ofcrops to be harvested within 12 months or the next n ) o
mal harvest season after contracting whichever is longer (b) Tender through customary banking channels iiceesfit

(2) Theseller retains amsurable interest in goods so long a@nddishonor of a draft accompanying or associated with the-docu
title to or any security interest in the goods remains in the sel@?nttscf)qgg}“tegsl nzc())ggccgpgaogge g; 2reject|on.
andwhere the identification is by the seller alone the seller may "> a. 3162005 a. 2532009 a.

until default or insolvency or notification to the buyer that thﬁ02 504 Shipment by seller. (1) Where the seller is

identificationis final substitute other goods for those |dent|f|ed.requiredor authorized to send the goods to the buyer and the con

(3) Nothingin this section impairs aripsurable interest rec ract does not require the seller to deliver them at a particutar des

ognizedunder any other statute or rule of law tination, then unless otherwise agreed the seller must:
History: 1991 a. 316 . . .
(a) Put the goodm the possession of such a carrier and make

402.502 Buyer’s right to goods on seller 's repudiation, sucha contract for their transportation as may be reasonable hav
failure to deliver , or insolvency . (1) Subject tesubs(2) and ing regard to the nature of the goods and other circumstances of
(3) and even though the goods have not been shipped a buyer thggase; and
haspaid a part or all of the price of goadswhich the buyer has  (b) Obtain and promptly deliver or tender in due form any doc
a special property under 402.501may on making and keepingumentnecessaryo enable the buyer to obtain possession of the

(&) When the contract is made if it is for thale of goods
alreadyexisting and identified;

(b) If the contract is for the sale of future goods other than th
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goodsor otherwisaequired by the agreement or by usage of tradé02.509 Risk of loss in the absence of breach.
and (1) Wherethe contract requires or authorizes the seller to ship the
(c) Promptly notify the buyer of the shipment. goodsby carrier:
(2) Failureto notify the buyer under sufl) (c)or to make a (a) If it does not require the seller to deliver them at a particular
propercontract under sulfl) (a)is a ground for rejection only if destinationthe risk of loss passes to the buyer when the gareds

materialdelay or loss ensues. duly delivered to the carrier even though the shiprisamder res
History: 1991 a. 316 ervation(s.402.509; but
) ) (b) If it does require the seller to deliver them at a particular
402.505 Seller's  shipment  under reservation. destinatiorand the goods are there duly tendered wihitee pos
(1) Wherethe seller has identified goods to thentract by or sessiorof the carrigrthe risk of loss passésthe buyer when the
beforeshipment: goodsare there duly so tendered as to enable the buyer to take

(a) The sellets procurement of a negotiable bill of ladingtie  delivery.

seller'sown order or otherwise reserves in the seller a security(z) Wherethe goods are held by a bailee to be delivered with

orderof a financing agency or of the buyer indicates in addition ; : .
only the selles expectatiomf transferring that interest to the per bl e(SZ) (Sjrr]ntlqutbc?f%(iét‘lserigigir?; gﬁzsgegggg grr control of a negotia

sonnamed.
. . . (b) On acknowledgment by the bailee of theyers right to
(b) A nonnegotiable bill of lading to the seller or the sé&ller Possessiomf the goods; or

nominee reserves possessdrihe goods as security but excep ) .
in acase of conditional delivery (402.507 (2) a nonnegotiable  (C) After the buye's receipbf possession or control of a Ron
bill of lading naming the buyeas consignee reserves no securit egotlabledocqmen_t of title or other direction to deliver in a
interesteven though the seller retains possession or control of {§&0rd.as provided in s102.503 (4) (b)
bill of lading. (3) In any case not within sufi) or(2), the risk of loss passes
(2) Whenshipment by the sellevith reservation of a security t0 the buyer on the buyerreceipt of the goodéthe seller is a
interestis in violation of the contract for sale constitutes an Merchantptherwise the risk passes to the buyer on tendilivf
impropercontract for transportation within402.504but impairs €1y
neitherthe rights given to the buyer by shipment and identification (4) The provisions of this section are subject to contrary agree
of the goods to the contract nor the sédigrowers as a holder of mentof the parties and to 402.3270on sale on approval and s.
anegotiable document of title. 402.5100n efect of breach on risk of loss.
History: 1991 a. 3162009 a. 322 History: 1991 a. 3162009 a. 322

402.506 Rights of financing agency . (1) A financing 402.510 Effect of breach onrisk of loss. (1) Where a ten

agencyby paying or purchasing for value a dnaftich relates to deror deliveryof goods so fails to conform to the contract as to

a shipment of goods acquires to the extent of the payment-or mive a rightof rejection the risk of their loss remains on the seller

chaseand in addition to its own rights undée draft and any dec until cure or acceptance.

umentof title securing it any rights of the shipparthe goods  (2) Wherethe buyerightfully revokes acceptance the buyer

including the right to stop delivery and the shipaight to have mayto the extent of any deficiency in the bugegfective insur

the draft honored by the buyer ancecoverage treat the risk of loss as having rested on the seller

(2) Theright to reimbursement of a financing agency whicfrom the beginning.

has in good faith honored or purchased the draft under commit (3) Wwherethe buyer as to conforming goods already identified

mentto or authority from the buyer is not impaired by subsequegtthe contract for salepudiates or is otherwise in breach before

dlsg:overyof defects withreference to any relevant documengisk of their loss hapassed to the buyethe seller may to the

which was apparently regular extentof anydeficiency in the sellés efective insurance cover
History: 2009 a. 322 agetreat the risk ofoss as resting on the buyer for a commercially

reasonableime.

402.507 Effect of seller 's tender; delivery on condi - History: 1991 a. 316

tion. (1) Tender of delivery is a condition to the bueduty to
accepthe goods and, unless otherwise agreed, to the'suy®y 402 511 Tender of payment by buyer; payment by
to pay for them. &nder entitles the seller to acceptance of thgeck. (1) Unless otherwise agreed tender of paymentisna
goodsand to payment according to the contract. dition to the selleis duty to tender and complete any delivery

(2) Wherepayment is due and demandetithe delivery tothe (5 Tenderof payment is stitient when made by anyieans
buyerof goods or documents of title, the bugeright as against o in any manner current in the ordinary course of business unless

th(leseller_ to retain or dispose of them is conditional upon the bypa seller demands payment in legal tender and gives any-exten
er’s making the payment due. sion of time reasonably necessary to procure it.

History: 1991 a. 316 . .
siow 2 (3) Subjectto s.403.3100n the efect of an instrument on an

402.508 Cure by seller of improper tender or delivery; obligation, payment by check is conditional and is defeated
replacement. (1) Where any tender or delivery by the seller i§€tweerthe parties bylishonor of the check on due presentment.
rejectedbecaus@monconforming and the time for performance has History: 1995 a. 449

notyet expired, the seller may seasonably notify the buyer of th . .
seller'sintention to cureand may then within the contract time482'512 Payment by buyer before inspection.
makea conforming delivery (1) Wherethe contractequires payment before inspection ©ion

(2) Wherethe buyer rejects a nonconforming tender which tifsag;mg:&):ﬁé;? goods does not excuse the buyer from so making

sellerhad reasonable grounds to believe would be acceptithle . . . .

or without money allowance the seller may if the seller seasonably(®) The nonconformity appears without inspection; or

notifies the buyer have a further reasonable time to substitute a(b) Despite tender of the required documents dineum

conformingtender stanceswould justify injunction against honamder s405.109
History: 1991 a. 316 (2).
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(2) Paymenipursuant to sul§l) does not constitute an accept (a) After rejection any exercise ofvnership by the buyer with
anceof goods or impair the buyarright to inspect or any reme respecto any commercial unit is wrongful as against the seller;

diesavailable to the buyer and
History: 1991 a. 3162005 a. 213 (b) If the buyer habefore rejection taken physical possession
, . . . of goods in which the buyer does not have a security interest under
402.513 Buyer's right to inspection of goods. 5.402.711 (3), the buyer is under a duster rejection to hold them

(1) Unlessotherwise agreed and subject to §8.wheregoods  ith reasonable care at the sebatisposition for a time siigient
aretendered or delivered adentified to the contract for sale, theyg permit the seller to remove them; but

buyerhas a right beforpayment or acceptance to inspect them at (c) The buyer has no further obligations with regargdods
any reasonable place and tineed in any reasonable mannerﬂ%htfully rejected

Whenthe seller is required or authorized to send the goods to . .
buyer,the inspection may be after their arrival. (3) The sellers rights with respect to goods wrongfully
. ) . rejectedare governed by 402.703on sellets remedies in gen
(2) Unless otherwise agreed, expenses of inspection muste%'gl
borneby the buyer but may be recovered from the seller if theHiS'tory: 1991 a. 316
goodsdo not conform and are rejected. Section402.608 (2) provides that a revocation of acceptance must occur within a
(3) Unlessotherwise agreed and subject td@2.321 (3bn reasonable time after the buyer discovers a nonconforamitysub. (2) (b) requires

X X . a buyer who rejects goods to hold the goods for fcserfit time for the seller to
C.L.F. contracts, the buyer is not entitled to inspectdbeds removethem. A truck purchaser who used the vehicle for 18 months, then transferred

beforepayment of the price when the contract provides: it back to the dealer and sought relief 10 months after the transfer did not reject the
. “ " . . vehiclein a timely manner or hold it as required, and was not entitled to relief. Smyser
(a) For delivery “C.O.D.” or on other like terms; or v. Western Star ilicks Corp2001 WI App 180247 Ws. 2d 281634 N.W2d 134

(b) For payment against documeniitle, except where such OO\;VZh?nZa seller refused to accept a return of goods upon notice of breach by the
paymentis due only after the goodse to become available for buyer,and the buyer thereafter used the goods for 3 months, the buyer could not

inspection. recoverfor breach of warrantyConcrete Equipment Co. William A. Smith Con

(4) A place or method of inspection fixed by the parties is pr&ctindCo-, Inc.358 k Supp. 137 (1973).

sumedto beexclusive but unless otherwise expressly agreed ) : :
doesnot postpone identification or shift the place for delivery 0?62'603 Merchant buyer's duties as to rightiully

: - . . 7 Tejected goods. (1) Subject to any securitinterest in the
for passing the risk dbss. If compliance becomes impossible,
inspectionshall be as provided in this section unless the placebuyer(s'402'7]1 (3), when the seller has no agent or place of

. ; L °Rlsiness athe market of rejection a merchant buyer is under a
method flxec_i was c_IearIy intended as an indispensable condltgﬂﬂy after rejection of goods in the merchant buy@ossession
failure of which avoids the contract.

or control to follow any reasonable instructions received from the
sellerwith respect to the goods and in the absence of such instruc
tions to make reasonablefefts to sell them for the sellsr
accountif they are perishable dhreaten to decline in value
speedily. Instructions are not reasonable if on demand indemnity
%or expenses is not forthcoming.

(2) Whenthe buyer sells goods under s(b), the buyer is
402,515 Preserving evidence of goods in dispute In entitledto reimbursement frqm treller or out_of the proceeds_ for
furtHeranceof the adjustment of any claim or dispute'. reasonableexpenses of caring for and selling them, and if the

] e ’ expensenclude no selling commission then to such commission

(1) Eitherparty onreasonable notification to the other and fogsijs ysual in the trade or if there is none to a reasonable sum not
the purpose of ascertaining tfects and preserving evidence ha%xceedinglo percent of the gross proceeds.
theright to inspect, test and sample the goods including such of(3) In complyingwith this section the buyer is held only to

themas may be in the possession or control of the other; and goodfaith and good faititonduct hereunder is neither acceptance

(2) Theparties may agree to a 3rd party inspectiosuvey nor conversion nor the basis of an action for damages.
to determine the conformity or condition of the goods and mayHistory: 1991 a. 3162009 a. 177

agreethat the findings shall be binding upon them in any subse
quentlitigation or adjustment. 402.604 Buyer's options as to salvage of rightfully
History: 2005 a. 253 rejected goods. Subject to s402.6030n perishables, if the
sellergives no instructions within a reasonable time after notifica
tion of rejection the buyer may store the rejected goods for the sell

402.514 When documents deliverable on acceptance;
when on payment. Unless otherwise agreedocuments
againstwhich a draft is drawn are to be delivered to the drawee
acceptancef the draft if it is payable more than 3 days after pr
sentmentptherwise, only on payment.

SUBCHAPTERVI er'saccount or reship them to the seller or resell them for the sell
er’s account with reimbursement as provided #02.603 Such
BREACH, REPUDIATON AND EXCUSE actionis not acceptance or conversion.

History: 1991 a. 316

402.601 Buyer’s rights on improper delivery . Subject to
s.402.6120n breach in installment contracts and untelerwise
agreedunderss.402.718and402.719on contractual limitations
of remedyif the goods or the tender of delivery fail in any respe
to conform to the contract, the buyer may:

(1) Reject the whole; or

(2) Accept the whole; or or

(3) Accept any commercial unit or units and reject the rest. (1) Between merchants when the seller has after rejection

) o madea request in writing for a fulind final written statement of
402.602 Manner and effect of rightful rejection. all defects on which the buyer proposes to.rely

(1) Rejectionof goods must be within eeasonable time after (2) Paymentagainst documents made without reservatibn

their delivery ortender It is inefective unless the buyer SeasoNyights precludes recovery of tipayment for defects apparent in
ably notifies the seller the documents.

(2) Subject to ss402.603and402.6040n rejected goods: History: 1991 a. 3162009 a. 322

402.605 Waiver of buyer 's objections by failure to par -

ticularize. (1) The buyetls failureto state in connection with

rejectiona particular defect which is ascertainable by reasonable
spectionprecludes the buyer from relying on the unstalefect

to justify rejection or to establish breach:

(@) Where the seller could have cured #tidtedseasonably;
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402.606 What constitutes acceptance of goods. 402.608 Revocation of acceptance in whole orin  part.
(1) Acceptanceof goods occurs when the buyer: (1) Thebuyer may revoke the buysracceptance of a lot or cem

(a) After a reasonable opportunity to inspect the goods-sigfercialunit \A_/hose nonconformity subst_antiaimpairs its value
fies to the seller that the goods are conforming or that the buj@ithe buyer if the buyer has accepted it:

will take or retain them in spite of their nonconformity; or (@) On the reasonable assumption that its nonconformity
(b) Fails to make an fefctive rejection (s402.602 (1), but Wwould be cured and it has not been seasonably cured; or

suchacceptance does not occur until the buyer has haasan (b) Without discovery of such nonconformity if the buger

ableopportunity to inspect them; or acceptancevas reasonably induced either by théidifty of dis-

(c) Does anyact inconsistent with the sellerownership; but coverybefore acceptance or by the sefieassurances.
if such act is wrongful as against the seller it is an acceptance only2) Revocationof acceptance must occur within a reasonable

if ratified by the seller time after the buyer discovers or should have discovered the
(2) Acceptanceof a part of any commercial unit is acceptancgroundfor it and before any substantial change in condition of the
of that entire unit. goodswhich is not caused by their own defectsis hot efective
History: 1991 a. 316 until the buyer notifies the seller of it.

Whena buyer accepts goods, the seller need not prove that the goodsotvere i i
defectivein an action to recover the purchase price. Central Soya Co. Egstein (3) A buyer who so revokes has the same rights and duties

Fisheries)nc. 676 F2d 939(1982). with regard to the goodsvolved as if the buyer had rejected
them.

402.607 Effect of acceptance; notice of breach; bur - ghsgo(rzy) p}og\%eas. t?‘nla?a revocation of acceptance must occur within a reasonable

delj of eSt_e}b“S_hmg breach after acceptance; notice of time after the buyer discovers a nonconforpratyd s. 402.602 (2) (b) requires a buyer

claim or litigation to person answerable over . (1) The whorejects goods to hold the goods for disigt time for the seller to remove them.

A truck purchaser who used the vehicle for 18 months, then transferred it back to the
bUyermUSt pay at the contract rate for any goods accepted. dealerand sought relief 10 months after the transfer dideject the vehicle in a

(2) Acceptanceof goods by the buyer precludes rejection aimely manner or hold it as required, and was not entitled to reigfyser vWestern
the goods accepted and if made with knowledge of a nonconfétarTrucks Corp. 2001 WI App 18@47 Wis. 2d 281634 N.W2d 134 00-2482
mity cannot be revoked because of it unless the acceptanoawas )
the reasonable assumption that the nonconformity would be sé82.609 Right to adequate assurance of performance.

sonablycured but acceptance does not of itself impairathgr (1) A contract for sale imposes an obligation on each party that
remedyprovided by this chapter for nonconformity the other's expectation of receiving due performance will not be

(3) Where a tender has been accepted: impaired. When reasonable grounds for insecurity_arise_ with
() The buyer must within a reasonable time after the tiger respecto the performance @ither party the other may in writing

hould h di d b h nati ller of demandadequate assurance of due performance and until the
coversor should have discovere an)_/ reach natiy seller o demandingparty receivesuch assurance may if commercially
breachor be barred from any remedy; and

o = ) reasonablesuspend anperformance for which the demanding
(b) |f the C|a|m |$ one for |nfr|ngemem the I|ke (5402312 party has not a|ready received the agreed return.
(3)) and the buyer is sued as a result of such a breach the buy%) Betweenmerchants the reasonableness of grounds for

mustso notify the seller within a reasonable time after the buyﬁ:]rSecurity and theadequacy of any assurancdeoéd shall be
receivesnotice of the litigation or be barred from any remedy Ov%teterminechccording to commercial standards

for liability established by the litigation. ) .

(4) The burdenis on the buyer to establish any breach wit (-3) _Acceptance_Df any |mpro_pedellvery or payment does not
; 1o th d ted Brejudlcethe aggrieved party'right todemand adequate assur
especto the goods acgep ed. anceof future performance.

(5) Wherethe buyer is sued for breach of a warranty or other (4) After receiptof a justified demand failure to provide

obligationfor which the buyes sel!er is answerable over: within a reasonable time not exceeding 30 days such assurance of
__(a) The buyer may give the buysseller written notice of the gy performance as is adequate under the circumstances of the
litigation. If the notice states that the seller may come in angticularcase is a repudiation of the contract.

defendand that if the seller does not do so the seller will be boungistory: 1991 a. 316

in any action against the seller by the s&l&uyer by any deter

minationof fact common to the 2 litigations, then unless the sellgp2.610 Anticipatory repudiation.  When either party

afterseasonable receipt of the notice does come in and defend#idiateghe contract with respect goperformance not yet due

selleris so bound. theloss ofwhich will substantially impair the value of the contract
(b) If the claim is one for infringemenr the like (s402.312 to the otherthe aggrieved party may:

(3)) the original seller may demand in writitgat his or her buyer (1) Fora commercially reasonable tirawait performance by
turn over control of the litigation to the original seller includinghe repudiating party; or

settlemenbr else be barred from any remedy over and ibtitg- (2) Resortto any remedy for breach (4€2.7030r 402.71)

nal seller also agreds bear all expense and to satisfy any adver %nthough the aggrieved party has notiftae repudiating party

judgment,then unless the buyer after seasonable receipt of ; ;
demanddoes turn over control the buyer is so barred. Lf;ggezggtlggﬂ)ﬁagxgv ould await the latseperformance and

(6) Subsection$3), (4) and(5) apply to anyobligation of the : ;
buyerto hold the seller harmlesgainst infringement or the like ¢ t(ﬁé g;ﬁggi{ g?f)eroscuese%e?ndéggoigggsg%sitﬁégar&ir&e

(s.402.312 (3). seller’s right to identify goods tdhe contract notwithstanding

History: 1991 a. 316 h
Notice of a breach of warranty was a condition precedent to recovery in an actt%ea(:hor to salvage unfinished goods.

for wrongful death allegedly caused by a defective seat belt. SchifaistiMMotor History: 1991 a. 316
Co.54 Ws. 2d 345195 N.W2d 602 198 N.W2d 161(1972).

Underthe facts othe case, a 2-month delay in giving notice was not unreasonabd)?2 611 Retraction of anticipatory repudiation.

Paulsonv. Olson Implement Co., Ind07 Ws. 2d 510319 N.W2d 855(1982). : P ) ;

Ordinarily, what constitutes a reasonable time is a question of fact for. oy ) Uf‘t"_ the repudiating party nex.t performance IS due: the
ever,a delay may be for such a long period that as a matter of law the court must kepudiatingparty can retradhe repudiation unless the aggrieved
thatthe notice was not given within a reasonable time. Absent evidence of circyyarty has since theepudiation canceled or materially changed

stancesxcusing or justifying the delag0 months is nat reasonable time to delay o en il : H
giving notice as a matter of lawMison v. Tuxen, 2008 W1 App 9812 Ws. 2d 705 positionor otherwise indicated that the aggrieved party considers

754N.W.2d 220 07-1964 the repudiation final.
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(2) Retractionmay be by any method which clearly indicates (2) Wherethe causes mentioned in s(b) affect only a part
to the aggrieved party that the repudiating party intends to pef the sellers capacity to perform, the seller must allocate produc
form, but must include any assurarjustifiably demanded under tion and deliveries among the sekecustomers but may at the
s.402.609 seller’soptioninclude regular customers not then under contract

(3) Retractionreinstatesthe repudiating party’ nghts under as We“ as the Sellﬂown r(?qu”’ements fOr fl.!rth_ﬁllan_ufacture.
the contract with duexcuse and allowance to the aggrieved parfgheseller may so allocate in any manner which is fair and reason
for any delay occasioned by the repudiation. able.

History: 1991 a. 316 (3) Theseller must notify théuyer seasonably that there will
be delay or nondelivery and, when allocation is requinader

402.612 “Installment contract”; breach. (1) An“install- sub.(2), of the estimated quota thus made available for the buyer
mentcontract” is one which requires or authorizes the delivery ofHistory: 1991 a. 316
goodsin separate lots to be separately accepteein though the . L
contractcontains a clause “each delivery iseparate contract’ or 402.616 Procedure on notice claiming excuse.
its equivalent. (l't) \C/iVTerethe blljlyertr.ecelvet? ngtlflcdatlc;rz) ngBi ggl?teélal or indefi

. . S nite delay oran allocation justified under 402. e buyer may
forﬁng}ﬁiﬁ%ﬂn?ﬁ%ﬁrﬁg gggs'tgitggmﬁmpvgnfghg \?E?Iggoo y written notification to the seller as to any delivery concerned,
thatinstallment and cannot be cured or if tanconformity is a ndwhere theprospective deficiency substantially impairs the

defectin the required documentsut if the nonconformity d valueof the whole contract under402.612relating to breach of

etectin Ine required documentsut 1t the noncontormity does installmentcontracts, then also as to the whole:

not fall within sub.(3) and the seller gives adequate assurance o . : .
(a) Terminate and thereby dischgarany unexecuted portion

its cure the buyer must accept that installment. of the contract: or

(3) Whenevemonconformity or default with respetctone or . . .
: . " : (b) Modify the contract by agreeing to take the biyavait
more installments substantially impairs the value of the whol lequota in substitution.

contractthere is a breach of the whole; but the aggrieved pal . L
reinstatesthe contracif the aggrieved party accepts a noncon,_ (2) If after receipt of such notification from the seller the buyer
forming installment without seasonably notifying of cancellatioffilS SO to modify the contract within a reasonable time not
or if the aggrieved party brings an action with respect only to p&&iceeding30 days the contract lapses with respect to any deliver

installmentsor demands performance as to future installments'€S affected.
History: 1991 a. 316 History: 1991 a. 316

402.613 Casualty to identified goods. Where the contract SUBCHAPTERVII
requiresfor its performance goods identified when the contract is
made,and the goods digfr casualty without fault of either party
beforethe risk of loss passes to the buyerin a proper case under

a“no arrival, no sale” term (€102.324 then: 402701 R di for b h of collateral tract
. . I ) emedies for breach of collateral contracts
(1) If the loss is total the contract is avoided; and not impaired. Remediegor breach of any obligation or promise

(2) If the loss is partial or the goods have so deteriorated as;pflateralor ancillary to a contract for sale are not impaired by the
longer to conform to the contract the buyer may nevertheleggyyisionsof this chapter

demandnspection and at the buygpption either treat the cen
tractas avoided or accept the goouth due allowance from the 402.702 Seller's remedies on discovery of buyer s

contractprice for the deterioration or thieficiency in quantity insolvency. (1) Wherethe seller discovers the buyer to be
but without further right against the seller insolventthe seller may refuse delivery except for ciasiuding
History: 1991 a. 316 paymentfor all goods theretofore delivered under tumtract,

5 bstituted ; h ith andstop delivery under €02.705
402.614 Substituted performance. @ Where without (2) Wherethe seller discovers that the buyer has received
fault of either party the agreed berthing, loading, or unloadi

v . X ; odson credit while insolvent the seller may reclaim the goods
facilities fail or an agreed typef carrier becomes unavailable o ondemand made within 10 days after the receipt, butsfep
the agreed manner of delivery otherwise becomes_com_meruah&ematiomf solvency has been made to fieticular seller in
impracticablebut a commercially reasonable substitute is avay,

able,such substitute performance must be tendered and acceqig' ';?O}[Nggmysgggng %fg\ﬁddeﬂ“{r? ?r/]i;hgutcs);gﬁgnlgn;gglon

(2) If the agreed means or manner of payment fails becausen@ly not base a right to reclaim goods on the bisyteaudulent or
domesticor foreign governmentaégulation, the seller may with innocentmisrepresentation of solvency or of intent to.pay

hold or stop delivery unless the buyer provides a means or mannes) The sellefs right to reclaimunder sub(2) is subject to the

of payment which is commercially a substantial equivalent. %tsof a buyer irordinary course or other good faith purchaser
delivery has already been taken, payment by the means or in figiers. 402.403 Successfuteclamation of goods excludes all
mannerprovided by the regulation disclyas the buyes obliga  gtherremedies with respect to them.

tion unless the regulation is discriminatooppressive or preéa  History: 1991 a. 316

tory. A holder of a securitinterest in after—acquired collateral qualifies as a good faith
purchaseunder sub. (3)House of Stainless Marshall & lIsley Banky5 Wis. 2d

. . 264, 249 N.W2d 561(1977).

402.615 Excuse by failure of presupposed conditions. .. Whena bank, as the transferee of the satfiernot rely on a balance sheet that-mis
Exceptso far as a seller may have assumed a greater obligatpresented the buysiinsolvency and had no knowledge of the facts prior to the sale

andsubject to s402.6140n substituted performance' or delivery it could not exercise the selleright of reclamation. Ine Hardin 458
U i F.2d938(1972).

(1) Delayin delivery or nondelivery in whole or jpart by a
sellerwho complies with sub%2) and(3) is not a breach dhe 402.703 Seller's remedies in general. Where the buyer
seller’sduty under a contract for sale if performance as agreed hasngfully rejects or revokes acceptance of goods or fails to make
beenmade impracticablby the occurrence of a contingency thea payment due on or before delivery or repudiates with respect to
nonoccurrencef which was a basic assumption on which the coa part or the whole, then with respect to any goods diredtgtafl
tractwas made or by compliance in good faith with any applicatéded, if the breach is of the whole contract462.613, then also
foreignor domestic governmental regulation or order whether with respectto the whole undelivered balance, the aggrieved
notit later proves to be invalid. sellermay:

REMEDIES
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(1) Withhold delivery of such goods; saleincludingthe method, manngime, place and terms must be

(2) Stop delivery by any bailee as provided id32.705 commerciallyreasonable. The resale mbstreasonably identi

(3) Proceed under 802.704respectinggoods still unidenti  fied as referring to the broken contract, i not necessary that
fied to the contract; thegoods be in existence or that amall of them have been iden

tified to the contract before the breach.

(3) Wherethe resale is at private sale the seller must give the
buyerreasonable notification of the selleintention to resell.

(4) Resell and recover damages as provided 403.706
(5) Recoverdamages for nonacceptance4®2.709 or in a
propercase the price (¢02.709;

(6) Cancel. (4) Where the resale is at public sale:
(@) Only identified goods can be s@gcept where there is a
402.704 Seller's right to identify goods to the contract recognizedmarket for a public sale of futures in goods of the kind,;
notwithstanding  breach or to salvage unfinished and
goods. (1) An aggrieved seller under402.703may: (b) It must be made at a usual place or market for public sale

(a) Identify to the contract conforming goods not already-ideff One is reasonably available and except in the case of goods

tified if at the time the aggrieved seller learned of the breach th¥4tich are perishable or threaten to decline in value spetiuily
goodsare in the aggrieved sellsipossession or control; sellermust givethe buyer reasonable notice of the time and place

(b) Treat as the subject of resale goods which ha$fthe resale; and " _ _
demonstrablybeen intended for the particular contract even (C) If the goods are not to be within the view of those attending
thoughthose goods are unfinished. the sale the notification of sale must state the place wtere

(2) Wherethe goods are unfinished an aggrieved seller maygiqodsare locateand provide for their reasonable inspection by

the exerciseof reasonable commercial judgment for the purpos852SPective bidders; and

of avoiding loss and of ffctive realization either complete the (d) The seller may buy

manufactureand wholly identify the goods to the contract or cease (5) A purchaser who buys in good faith atesale takes the

manufactureand resell for scrap or salvagglue or proceed in any goodsfree of any rights of theriginal buyer even though the

otherreasonable manner sellerfails to comply with one or more of the requirements of this
History: 1991 a. 316 section.

) . . . (6) The seller is not accountable to the buyer for any profit

402.705 Seller's stoppage of delivery in transit or madeon any resale. A person in the position of a seller (s.

otherwise. (1) The seller may stop delivery of goods infits 407 70 or a buyer who has rightfully rejected josstifiably

sessiorof a carrier or other baileghen the seller discovers therevokedacceptance mustcount for any excess over the amount
buyerto be insolvent (102.703 and may stoplelivery of caf ¢ 1hat persors security interest, as defined i62.71L (3).
load, truckload, planeload or lger shipments of express or g 1991 a. 316

freight when the buyer repudiates or fails to make a payohant
beforedelivery orif for any other reason the seller has a right t602.707 “Person in the position of a seller”. (1) A “per-

withhold or reclaim the goods. sonin the position of a seller” includes as against a principal an
(2) As against such buyer the seller may stop delivery untifgentwho has paid or become responsible for the price of goods
(a) Receipt of the goods by the buyer; or on behalf of the agerd’principalor anyone who otherwise holds

(b) Acknowledgment to the buyer by any bailee of the gooassecurity interes.t or other .ri.ght in goods similar to Qfaat s.eller'
excepta carrier that the bailee holds the goods for the buyer; of éae/ro\vxﬁt?ﬁglr(‘jmo:hgtggsglgl?vgfr ;(‘:i{'gf% g; gﬁ’(‘j"?ggén t(hs|s

(c) Such acknowledgment to the buyer by a carrier by resh N : : :

. 2.706 and recover incidental damages4@2.710.

mentor as a \_/va_rehouse, or _ History: 1991 a. 316

(d) Negotiation to the buyer of any negotiable document of
title covering the goods. 402.708 Seller's damages for nonacceptance or

(3) (a) To stop delivery the seller must so notify agtable repudiation. (1) Subject to sub(2) and to s.402.723with
the bailee by reasonable diligence to prevent delivery of tfiespecto proof of market price the measure of damagesdor
goods. acceptancer repudiation by the buyer is thefdience between

(b) After such notification the bailee must hold and deliver tHB€ market price athe time and place for tender and the unpaid
goodsaccording to the directions of the seller but the seller §@ntract price together witny incidental damages provided in

liable to the bailee for any ensuing ches or damages. s.402.71Q but less expenses saved in consequehites buye's

(c) If a negotiable document of title has been issued for go(}ygach. i ) L
the bailee is not obliged to obey a notification to stop sutiteR (2) If the measure of damages provided in ¢lipis inade
derof possession or control of the document. quateto put the seller in as good a position as performance would

havedone then the measure of damages is the profit (including
[)(?Psonabl&)verhead) which the seller would have made ffaliin
performanceby the buyertogether with any incidental damages
provided in s. 402.710Q due allowancefor costs reasonably
incurredand due credit for payments or proceeds of resale.

(d) A carrier who has issued a nonnegotiabledfilading is
not obliged to obey a notification to stop received from a pers
other than the consignor

History: 1983 a. 506.43; 1991 a. 3162009 a. 322

402.706 Seller’'s resale including contract for resale. ) ) .

(1) Underthe conditions stated in402.703on selleis remedies, 402.709 Action for the price. (1) When the buyer failto

the sellermay resell the goods concerned or the undelivered bBRY the price as it becomes dtre seller may recovetogether

ancethereof. Where the resale is made in good faith and in a coMith any incidental damages unde#62.71Q the price:

mercially reasonable manner the seller may recover thargiifce (&) Of goods accepted or of conforming goods lost or damaged

betweertheresale price and the contract price together with amgjthin a commercially reasonable time after risk of their loss has

incidentaldamages allowed under402.710Q but less expenses passedo the buyer; and

savedin consequence of the buygbreach. (b) Of goodsidentified to the contract if the seller is unable
(2) Exceptas otherwise provided in suf3) or unless other a_fterreasonable &rt to re_se!lthem ata reasona_lble price or the

wise agreed resale may be at public or privstie including sale _(:lrcumstanceseasonably indicate that sucloef will be unavai

by way of one or more contracts to sell or of identification to dRg.

existingcontract of the sellerSale may be asunit or in parcels  (2) Wherethe seller sues for the price the seller must hold for

andat any time and place and on any terms but every aspect ofttiebuyer any goods which have been identified to the contract and
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arestill in the sellets control except that if resale becomes-pos (2) Marketprice is to be determined as of the placadader
siblethe seller may resell them at any time prior to the collectiam, in cases of rejection after arrival or revocation of acceptance,
of the judgment. The net proceeds of any such resale must be aedf the place of arrival.

ited to thebuyer and payment of the judgment entitles the buyer

to any goods not resold. 402.714 Buyer's damages for breach in regard to

(3) After the buyer has wrongfully rejected or revoked accepccepted goods. (1) Where the buyer has accepted goods and
anceof the goods or has failed to make a payment due or has regien notification (s402.607 (3) the buyer may recover as dam
diated(s.402.610, a seller who is heldot entitled to the price @gesfor any nonconformity of tender the loss resulting in the-ordi
underthis section shall nevertheless be awarded damagesrfor nary course of events from the seltebreach as determinedany
acceptanceinder s402.708 mannemwhich is reasonable.

History: 1991 a. 316 (2) Themeasure of damages for breach of warranty iglifne
ferenceat the time and place of acceptance between the walue
402.710 Seller’s incidental damages. Incidental damages the goods accepted and the value they walde had if they had
to an aggrieved seller include any commercially reasonalileenas warrantedjnless special circumstances show proximate
chargesexpenses or commissions incurred in stopplelvery ~ damage®f a diferent amount.
in the transportation, care and custody of goods after the’buyer (3) In a proper case any incidental and consequential damages
breach, in connection with return or resaléhe goods or other unders.402.715may also be recovered.

wise resulting from the breach. History: 1991 a. 316
The economic loss doctringyhen it applies, bars recovery in tort for damages
, . , . resultingfrom a product not performing as intended, including damages to the prod
402.711 Buyer's remedies in general; buyer ’s security uctitself or economic losses caused by the defective productecBniemic loss dec

i i i i trine does not bar the recovery of damages for injury to persons or other property
interest in rejected QOOdS' (1) Where the sellefails to make resulting from a defective product; in fact4€2.715(2) (b) specifically allows it

delivery or repudiates or th_e buyer rightfully rejects or justifiablyhencaused by a breach of warranGiity of Stoughton vThomasson Lumber Com
revokesacceptance then with respect to any goods involved, ary,2004 wi Apfpd6269 iBv‘\t/l]s. 2d t?39675”N.W2;i1 487 02(—12192 defective and
; ; emeasure of damagesen a buyer alleges that a product was defective and not
with respect to the whole if the breach goes to the whole contr@é{]ﬂl what was paid for it at the time of acceptance is tferelifce between the war
(s.402.613, the buyer may cancel amchether or not the buyer rantedvalue of the product and its actual value at the time and place of acceptance.
hasdone so may in addition to recovering so mucthefprice as The“special circumstances” clause of sub. (2) does not completely bar a bfeach
hasb id: warrantyclaim because thdefective product was used for a period of time and later
asbeen paid: resoldfor more than its fair markeglue. Howevetthe price of the defective product
(a) “Cover” and have damages unde#82.712as to all the uponresale may be relevant as circumstantial evidence of the actual value of the prod

. e uctin its defective condition at the time and place of acceptance. Mayb®oiky
goodsaffected whether or not they have been identiftetthe COR  gyagerof America, Inc. 2005 W1 1278 Ws. 2d 39692 N.W2d 226 03-1621

tract; or
(b) Recover damages for nondelivery as provideds.in 402.715 Buyer’s incidental and consequential dam-

402.713 ages. (1) Incidental damage®sulting from the sellés breach
(2) Wherethe seller fails to deliver or repudiates the buydpcludeexpenses reasonably incurred in inspection, receipt; trans
may also: portationand care and custody of goods rightfully rejected, any

. o . merciallyreasonable chges, expenses or commissians
i S(aé)u;;tggzggfds have been identified recover them as prov'dgﬂnectiomvith effecting cover and any other reasonable expense

. . incidentto the delay or other breach.
goc()?j)sellg zg\zsga?ﬁs;&bt?ul%spemflc performamceeplevy the (2) Consequentiatlamages resulting from the selebreach

; i S ] include:
(3) On rightful rejection or justifiable revocation of accept

b h N . ds in the b (a) Any loss resulting from general or particular requirements
anceabuyer has a security interest in goods in the BEYIISSES  5nneeds of which the seller at the time of contracting had reason
sion or control for any payments made on their price and a

X i (o . - % know and which could not reasonably be prevented by cover or
expenseseasonably incurred in their inspection, receif@#ns oiherwise:and

portation,care and custody and may hold sgcwods and resell
themin like manner as an aggrieved selled@2.709.
History: 1991 a. 316

(b) Injury to person or property proximatebsulting from any
breachof warranty
Litigation expenses are not recoverable under this section. Murtdgliday
. Rambler,Inc. 83 Wis. 2d 406265 N.W2d 513(1978).
402.712 *“Cover”; buyer’s procurement of substitute Interestchages are proper incidental damages. A punitive damages wsard
goods_ (1) After a breach within s402.711the buyer may upheld. Owens vMeyer Sales Co., Ind29 Ws. 2d 491385 N.W2d 234(Ct. App.

« » P ; : 6).
cover” by makingin good faith and without unreasonable dela The economic loss doctrinayhen it applies, bars recovery in tort for damages

any reasonable purchasgfor contract to purchase goods in-subresultingfrom a product not performing as intended, including damages to the prod
stitution for those due from the seller uctitself or economic losses caused by the defective productecbinemic loss dec
trine does not bar the recovery of damages for injury to persons or other property
(2) Thebuyer may recover from the seller as damages the disultingfrom a defective product; in fact sub. (2) (b) specifically allows it when
i usedy a breach of warrantyCity of Stoughton.vThomasson Lumber Company
fe_rﬁncebe_twgerthelcost of cover and Ithe contract prlcef_toget_h%0 AWIApp 6 260 Ws. 2d 339675 N.W2d 487 02-2192
with any incidental or consequentia damages as defined in Damagesre discussed. Afram Export CorpMetallugiki Halyps,S.A.772 F2d

402.715 but less expenses saviedconsequence of the selter 1358(1985).

breach.
(3) Failureof the buyer to ééct cover within this section does402.716  Buyer's  right to specific performance or
notbar the buyer from any other remedy replevin. (1) Specific performance may be decreed where the
History: 1991 a. 316 goodsare unique or in other proper circumstances.
(2) The decree for specific performance may include such
402.713 Buyer's damages for nondelivery or repudi - termsand conditions as to payment of the price, damages or other

ation. (1) Subject to s402.723with respect to proof of market relief as the court may deem just.

price,the measure of damages for nondelivery or repudiation by (3) Thebuyer has a right of repleviar goods identified to the

the seller is the dftrence between the market price at the timgontractif after reasonable fefrt the buyer is unable to ffct
when the buyer learned of the breach and the contract priceverfor such goods or the circumstances reasonably indfete
togetherwith any incidental and consequential damages providsdcheffort will be unavailing or if the goods have been shipped
in s.402.715 but less expenses saved in consequence of the satliderreservation and satisfaction of the security interest in them
er's breach. hasbeen made or tendered. In the case of goods bought for per
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sonal,family, or household purposes, the buyeight of replevin A purchaser cannot claim that a warrgmtyvision has failed of its essential pur

it ; ; posemerely because a potential claim did adse until after the warranty period had
vestsupon acquisition of a special propesyen ifthe seller had expired. Wisconsin Power & Light WWestinghouse Elec830 F2d 1405(1987).

not then repudiated or failed to deliver A damage disclaimer is not enforceable if the remaining exclusive remedy fails of
History: 1991 a. 3162001 a. 10 its essential purpose. Rich Products Coremutec, Inc66 F Supp. 2d 9371999).
402.717 Deduction of damages from the price. = The 402.720 Effect of “cancellation” or “rescission” on

buyeronnotifying the seller of the buyerintention to do so may claims for antecedent breach. ~ Unless the contrary intention
deductall or any part of the damagessulting from any breach of clearly appears expressions of “cancellation” or “rescissiain”
the contract from any part of the price still due under the same cdlpe contract or the like shall not be construed as a renunciation or
tract. dischargeof any claim in damages for the antecedent breach.
History: 1991 a. 316
402.721 Remedies for fraud. Remedies for material mis

402.718 Liquidation or limitation of damages; depos- representatiomr fraud include all remediesrailable under this
its. (1) Damages for breach by either party may be liquidatedchapterfor nonfraudulent breach. Neither rescission or a claim for
the agreement but only at an amount which is reasonable in thecissionof the contract for sale nor rejection return of the
light of the anticipated or actual harm caused by the breach, fuwdsshall bar or beleemed inconsistent with a claim for dam
difficulties of proof of loss, and th@convenience or nonfeasiil ages or other remedy
ity of otherwise obtaining an adequate remedyterm fixing
unreasonablyarge liquidated damages is void as a penalty ~ 402.722 Who can sue 3rd parties for injury to goods.

(2) Wherethe seller justifiably withholds delivery gfoods Wherea 3rd party so deals with goods which have been identified
becausef the buye's breach, the buyer is entitled to restitutiofP & contract for sale as to cause actionable injury to atpartgt
of any amount by which the sum of the buggrayments exceeds: contract: - _ _ o

(a) The amount to which treeller is entitled by virtue of terms (1) A right of action against the 3rd party is in either party to
liquidating the sellels damages in accordance with sil; or the contract for sale who has title to or a security interest or-a spe

(b) In the absence of such terms, 20 percent of the value of §f Property or an insurable interest in the goods; and if the goods

total performance for which the buyer is obligated under the cdiAvebeendestroyed or converted a right of action is also in the
tractor $500, whichever is smaller partywho either bore the risk of loss under the contract for sale or

(3) Thebuyers right to restitution under sufR) is subject to hassince the injury assumgo_l that risk as aga|_ns_t 'the other;
offsetto the extent that the seller establishes: (2) If atthe time of the injury the party plairftiid not bear
therisk of loss as against the other party to the contract for sale and

(@) A right to recover damages under this chapter other thﬁ%reis no arrangement between them for disposition of the recov
sub.(1); and , , ery, the plaintiff's suit or settlement is, subject to the plafistif
_(b) The amount or value of any benefits received by the buy&in interest, as a fiduciary for the other party to the contract;
directly or indirectly by reason of the contract. , (3) Eitherparty may with the consent tife other sue for the
(4) Wherea sellethas received payment in goods their reasoRenefitof whom it may concern.
ablevalue or the proceeds of their resale shall be treatpeyas  History: 1991 a. 3162005 a. 253
mentsfor the purpose of sufR); but if the seller has notice of the
buyer’s breach before reselling goods receiedpart perfor 402.723 Proof of market price: time and place. (1) If an
mancehe selle’s resale is subject to the conditions laid down iactionbased on anticipatory repudiation comes to trial befare
s.402.7060n resale by an aggrieved seller time for performance with respect to some or all of the goods, any
History: 1991 a. 3162009 a. 177 damagedased on market price (¢€2.7080r 402.713 shallbe

A defendant cannot, by demurregise the question of unreasonable liquidatedietermined according to the price of such gquésailing at the

damagessince even ift is true, the plaintffis entitled to recover the damages he can; : ot
prove. Northwestern Motor Cadnc. v Pope,51 Ws. 2d 292187 N.W2d 200 rhme when the aggneved party learned of the rEpUdlatlon'

(1972). (2) If evidence of a price prevailing at the times or places
If a stipulated damages clause is valid, mitigation of damages is not applicablg¢gscribedn this chapter is not readily available the price prevail
i ) AP Wis. 2d 518331 N.W2d 357(1983). - s h h "
determinedamages. dssenaar.Panos1il Ws. 2d 51833 d 357(1983)- g within any reasonable time before or attez time described

402.719 Contractual modification or limitation of rem - Or at any other place which in commercjatigment or under
edy. (1) Subjectto subs(2) and(3) and to s402.7180n liquida  usageof trade would serve asreasonable substitute for the one
tion and limitation of damages: describednay be usednaking any proper allowance for the cost

(a) The agreement may provide for remedies in addition to ©f ransporting the goods to or from such other place.
in substitution for those provided in this chapter and may limit or (3) Evidenceof a relevant price prevailing at the time or place
alterthe measure of damages recoverable under this crapbyr  Otherthan theone described in this chaptefesed by one party
limiting the buye's remedies to return of tigpods and repayment iS not admissible unless and until that party has giverther
of the price or to repair and replacement of nonconforming god@ty such notice as thepurt finds suffcient to prevent unfair sur
or parts; and prise.

(b) Resort to a remedy as provided is optional unlesethe ~ History: 19912 316

edyis expressly agreed to be exclusive, in which case it is the sai@ 724 Admissibility of market quotations. Whenever
remedy. the prevailing price or value of any goods regularly bought and

(2) Wherecircumstances cause an exclusive or limited-remsoldin any established commodity market is in issue, reports in
edyto fail of its essential purpose, remedy may be had as proviagficial publications or trade journals or in newspapers or periodi
in chs.401to411 calsof general circulation published as the reports of such market

(3) Consequentiatlamages may be limited or excluded unlesshallbeadmissible in evidence. The circumstances of the prepa
the limitation orexclusion is unconscionable. Limitation of eonrationof such a report may be shownatfect its weight but not
sequentiadamages for injury to the person in tese of con its admissibility

sumergoods is prima facie unconscionable but limitation of-dam o )
ageswhere the loss is commercial is not. 402.725 Statute of limitations in contracts for sale.
History: 1979 c. 891991 a. 148304, 315 (1) An action for breach of any contract for sale mustde:
A commercial contract clause that limited consequential damageswasscie mencedwithin 6 years after the causeasdtion has accrued. By
nable. Trinkle v. Schumacher CA.00 Wss. 2d 13301 N.W2d 255(Ct. App. 1980). the original agreementhe parties, if they are merchants, may
Theremedy under sulf2) was proper when a damage clause provided damagﬁgducethe period oflimitation to not less than one yea'rl’he

thatwere, under the circumstances, unconscionably Riwllips Petroleum.\Bucy . AL - 8
rus—ErieCo.131 Ws. 2d 21388 N.W2d 584(1986). periodof limitation may not otherwise be varied by agreement.
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(2) A cause of action accrues when ltheach occurs, regard effective.
lessof the aggrieved party’lack of knowledge of the breach. A History: 1979 c. 891991 a. 148304, 315
breachof warranty occursvhen tender of delivery is made, excepﬁ The county was a “merchant” under s. 402.104 for purposes of limitation under s.

thatwh t licitl tends to fut £ 2.725 (1). County of Milwaukee Morthrop Data System802 F2d 767(1979).
atwhere a warranty explicitly €xtends 1o Tuture performance Ol;sconsinlaw wasapplied despite a contrary choice of law provision in the con

the goods and discovery of the breach navgait the time of such tract. Office Supply Co. vBasic/Four Corps38'F Supp. 7761982).
erformancethe cause of action accrues when the breach Is b - N
p f h f i h he b hi stringent standard applies in determinivigether a warranty explicitly extends
houldh b di d to future performance. There must be specific reference to a future time in the war
shouldhave been discovered. ranty, satisfied when a warranguarantees a product for a particular number of years,
(3) Wherean action commenced within the time limited b\ for a lesgprecise, but still determinable period. SelzeBnunsell Brothers, Ltd.
. . . 002 WI App 232257 Ws. 2d 809652 N.W2d 806 01-2625
sub.(1) is so terminated as to leave available a remedy by anothgfplied warranties cannot, by their nature, explicitly extend to future performance.

actionfor the same breach such other action may be commentaestatute of limitations will always start to run against claims basiiptied war

irati i imi ithi nty from the time when delivery dfie goods is tendered. SelzeBwnsell Broth
afterthe_explratlon of t_he time limited and within 6 m_onths aﬂé‘%;/vud. 2002 WI App 232257 Ws. 2d 809652 N.W2d 806 01-2625
the termination of the first action unless the termination result€dpnile all warranties in a general sense apply to the future performance of goods,
from voluntary discontinuance or from dismissal for failure ahefuture performance exception in sub. (2) appliely when the warranty exptc
neglectto prosecute itly extends to future performance. Evidence that the goods break or phytstally
: riorate after delivery may be relevant to whether goods were fit at the time of

(4) This section does not alter the law on tolling of the statutliveryfor the ordinary purpose for which they are used; but consideration of that

N : ; : evidencefor that purposeloes not impose an express warranty for future perfor
of limitations nor does it apply toauses of action which havemance.city of Stoughton vThomasson Lumber Compap04 Wi App 6269Ws.

accruedbeforechs.401to 409 or before ch4100r 411 became 2d339 675 N.W2d 487 02-2192
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