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CHAPTER 980
SEXUALLY VIOLENT PERSON COMMITMENTS

980.01 Definitions. 980.07 Periodicreexamination and treatment progress; report from the depart
980.015 Noticeto the department of justice and district attorney ment.

980.02 Sexually violent person petition; contents; filing. 980.075 Patientpetition process.

980.03  Rights of persons subject to petition. 980.08 Supervised release; procedures, implementation, revocation.

980.031 Examinations. o 980.09 Petition for dischage.

980.034 Change of place of trial or jury from another county 980.095 Procedures for dischge hearings.

980.036 Discovery and inspection.
980.038 Miscellaneous procedural provisions.
980.04 Detention; probable cause hearing; transfer for examination.

980.101 Reversalyacation orsetting aside of judgment relating to a sexually vio
lent offense; efect.

980.05 Trial. 980.105 Determination of county and cijtyillage, or town of residence.

980.06 Commitment. 980.11 Notice concerning supervised release or digghar

980.063 Deoxyribonucleic acid analysis requirements. 980.12  Department duties; costs.

980.065 Institutional care for sexually violent persons. 980.13  Applicability.

980.067 Activities off grounds. 980.14 Immunity.

980.01 Definitions. In this chapter: delinquentfor a sexually violent éénse, or has been found not
(1b) “Act of sexual violence” means conduct that constitutélilty of or not responsible for a sexually violerfeofse by reason

the commission of a sexually violentfehse. of insanity or mental disease, defectilloess, and who is danger

(1d) “Agency with jurisdiction” means thagency with the ousbecause he or siseifers from a mental disorder that makes
it likely that the person will engage in one or more acts of sexual

authorityor duty to release or disclyarthe person. i
y y Igar P violence.

(1h) “Department” means the department of health services. e e . ”
(1j) “Incarceration” includes confinement in a juvenile (8) "Significant progress in treatment” means thatfiseson
hasdone all of the following:

correctionalffacility, as defined in £38.02(10p) or a secured res . - . .
idential care center for children and youth, as defined@38.02 (&) Meaningfully participated in thieeatment program specif
g ically designed to redudas or her risk to reéénd ofered at a

(159), if the person was placedtine facility for being adjudicate 2 :

delinquentunder s.48.34 1993 stats., or under 838.1830r facility described under §80.065

938.340n the basis of a sexually violenfarise. (b) Participated in the treatment program at a levelvkzet
(1m) “Likely” means more likely than not. sufficientto allow the identification of his or her specifieat

(2) “Mental disorder” means a congenital or acquired Con({.ﬂentneeds anthen demonstrated, through overt behawanill-

tion affecting the emotional or volitional capacity that predisposesgness{o work on addressing the SPeC'f'C treatment need§.
aperson to engage in acts of sexual violence. (c) Demonstrated an understanding of the thoughts, attitudes,

. i » emotionsbehaviors, and sexual arousal linked to his osberual
me(asrzst%écgggrr:c?siﬁ%apoé?s7osn9tﬁgﬂﬁe%ng%%%€§r? uﬁﬁg‘é%”gg (t))ffﬁnd_ing and an atl)ility to i(?entify when the thoughts, emotions,
; g o ehaviorsor sexual arousal occur
(4) “Secretary” means the secretary of health services. d) Demonstrated siiéiently sustained change in the

(4m) “Seriouschild sex ofender” means a person who hagnoughts attitudes, emotions, and behaviors andicight man
beenconvicted, adjudicated delinquent or found not guilty or nafyemenof sexual arousal suchat one could reasonably assume
responsibley reason of insanity or mental disease, defect-or ithat, with continued treatment, the change could be maintained.

nessfor committing a violation of a crime specified in9g.8.02 “ - ,, :
(1) or (2), 948 IO|259(1)V(|)r 94|8 085agai|nst alochi:dI wr:o had not t(g) Substantially probable” means much more likely than
y : . not.

attainedthe age of 13 years. 10) “Treati fessional” i 4 ohysici
5) “Sexualy motvated” means that one of the purposes fqy (10) Treaing prfessional, meens a lcensed physioan.
anact is for the actas sexual arousalr gratification or for the health pf yer ? h id : h i
sexualhumiliation or degradation of the victim. ealthprotessional who provides, or supervises the provision
) : i . sexoffender treatment at a facility described und€8$.065
(6) “Sexually violent ofense” means any of the following:  pistory: 1993 a. 4791995 a. 2%.9126 (19)1997 a. 284295 2003 a. 1872005
(a) Any crime specified in ©40.225 (1)(2), or (3), 948.02 & 277,2005 a. 434s.60t0 73, 2007 a. 2(6.9121 (6) (a)2007 a. 9697.

Chapter980 creates a civil commitment procedure primarily intended to provide
(1) or (2)' 948.025948.06 9_48'07’ 0r948.085 i treatmentand protecthe public, not to punish thefehder As such the chapter does
(am) An offense that, prior to June 2994, was a crime under not ﬁoyide fo(rj “punishment’% in vicl)lation gf thqexclonstitutilognYalverohzigitiz%nzssiglainst
; ; ; iti nJoublejeopardy or ex post facto laws. StateCarpenter s.
the law of this state anthat is comparable to any crime specified’ 15508 (1995) 941898
in par (a). Chapter980 doesiot violate substantive due process guarantees. The definitions
(b) Any crime specified in €40.03 940.02 940.03 940.05 of “mental disorder” and “dangerous” are not overbroad. tid@menbbligations

940.06 940.19 (2) (4) (5) or (6) 940.195 (4)or (5) 940.3Q under ch. 980 are consistent with the nature and duration of commitments under the

chapter. The lack of a precommitment finding of treatability is ndéonsive to due

940.305940.31 941.32943.10 943.32 0r948.03that is deter processrequirements. State Post, 197 Ws. 2d 279 541 N.W2d 115 (1995),

mined,in a proceeding under®30.05 (3) (b)to have been sexu 94-2356 _ ‘ ‘
ally motivated ~ Chapter980 does not violatequal protection guarantees. The ssatempelling
' . . interestin protecting the public justifies the fifentialtreatment of the sexually vio
(bm) An offense that, prior to June 2, 1994, was a crime undet persons subject to the chapt&tate vPost,197 Ws. 2d 279541 N.w2d 115
thelaw of this state, that is comparable to any crime specified(}§9°).94-2356

. . . . A child enticement conviction under a statute that had been repealed and recreated
par.(b) and that is determined, in a proceeding und@88.05(3) | ndera new statute number wasexually violent dense under sub. (6), although

(b), to have been sexually motivated. the former number was not listed in the new stat@tate vlrish, 210 Ws. 2d 107
[ . . . 565N.W.2d 161(Ct. App. 1997)96-2303
(c) Any solicitation, conspiracyr attempt to commit a crime Undersub. (7), a “mental disorder that makes it substantially probable that the per

underpar (a), (am), (b), or (bm). sonwill engage in acts of sexual violence” is a disorder that predisposesetttecf

“ ; " nto sexual violence. A person diagnosed with “antisocial persodaityder”
(7) “Sexually violent person” means a person who has begg(fo - - .

J . . pledwith another disorder may be found to be sexually violent. Statgams,
convicted of a sexuallyviolent ofense, has been adjudicatec23wis. 2d 60588 N.W2d 336(Ct. App. 1998)96-3136
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Definitionsin ch. 980 serve a legal, and not medical, function. The courtwillnot (c) The anticipated release of a person on conditi@iehse

?ﬂgpéggﬁ{'\'}\'}5%”6%7‘283"&’33'_alfgog;if)g'g%%%3‘35'rposes' Staigamelli, 223 Ws. 2d - nders, 971.17 the anticipated termination of a commitment

Thatthe states experts opinecthat pedophilia is a lifelong disorder did not meanorderunder 971.17, or the anticipated disgjesof a person from

thatcommitment was based solely on prior bad acts ratheretpagsent condition. 3 commitment order under 871.17 if the person has been found

Juryinstructions are discussed. StatMatek,223 Ws. 2d 61,589 N.W2d 441(Ct. . . .
App. 1998),96-3524 not guilty of a sexually violent &nseby reason of mental disease

As used in this chapteisubstantial probability” and “substantially probable” bothOr defect.
meanmuch more likely than not. This standard for dangerousness does not violate, i i
equal protection nor is the teramconstitutionallyvague. State.\Curiel, 227 Ws. (d) _The ant|0|pated release on parol_e or dlsgmmf a person
2d 389597 N.w2d 697(1999),97-1337 committedunder ch975for a sexually violent éénse.

The definition of “sexually violent person” includesnduct prohibited by a pre ithoinriedict i iatri
vious version of a statute enumerated in sub. (6) as long as the conduct prohibit 43) The agency with jurisdiction shall provide the district

underthe predecessor statute remains prohibited under the current statey aﬁomeyand department of justice with all of the following:
Pharm,2000 W1 App 167238 Ws. 2d 97617 N.W2d 163 98-1542 . (a) The persors name, identifyindactors, anticipated future
Chapter 980 is not facially unconstitutional. Due process does not require proof* -
of a recent overt act in evaluating the dangerousness offémelef when there has I€sidenceand ofense history
beena break in the &nders incarceration and thefefider is reincarcerated for ron (b) If applicable documentation of any treatment and the per
sexualbehavior Substantive due process allows &och. 980 commitment when , . ' R
thereis suficient evidence of current dangerousness. There is no bright-line rule tR&N sadjustment to any institutional placement.
requirescurrent dangerousness to be proven by a partitygarof evidence. State  History: 1993 a. 4791995a. 77 1997 a. 205283, 1999 a. 92005 a. 344434,
v. Bush, 2005 WI 103283 Wis. 2d 90 699 N.W2d 8Q 03-2306 2007a. 97
Exclusion of the conditions of a perssmrobation supervision from his ch. 980 The “appropriate district attorney” under sub. (2) is the district attorney in the
trial was proper as under sub. (7) as such evidence was irrelevant in determisimgntyof conviction or the county to which prisorficiils propose to release the per
whetherhe was a sexually violent person. Stat®lark, 2006 W1 78292 Wis. 2d  son. In re Commitment of Goodsoh99 Wis. 2d 426544 N.W2d 611 (Ct. App.
1, 718 N.W2d 90 03-2068 1996),95-0664
Thelegislatures’ replacement of “substantially probable” in sub. (7) with “likely
loweredthe level of dangerousness required to commit a person under ch. 980 buti . e . A
notviolate the constitution on either due process or equal protection grounds. S@-Oz Sex‘*_'?-”y V|0|e_nt person petition; contents; fil -
v. Nelson, 2007 WI App 298 Wis. 2d 453727 N.W2d 364 05-0810 ing. (1) A petition alleging that a person is a sexually violent per
A ch. 980 commitment did not violate equal protection or due process guaran%?ﬁ may be filed by one of the following:
whenthe person was released to the community upon a finding that he was ineligible L. .
for commitmentand subsequently committed after parole violations that did not (&) The department of justice at tregjuest of the agency with
involve overt acts of sexual violence. Stat&eldmann, 2007 WI App 3800Wis.  iyrisdicti
DU 474 730 NWa2d 440 0o-2347 jurisdiction over the person. _ N
“More likely than not,” as used in sub. (1m), is not an obscure or specialized term (D) If the department of justice does not file a petition under
of art, but a commonly-used expression. An expert witessbiguous anconfus par.(a), the district attorney for one of the following:
ing misstatement regarding the meaning of “more likely than not” could notbave . . .
vinceda reasonablperson the phrase meant other than more likely to happen than 1. The county in which the person was convicted of a sexually
ggtt&h%ppen- State 8malley 2007 WI App 219305 Wis. 2d 709741 N.W2d 286 violent offense, adjudicated delinquent for a sexually violent
Under sub(7), a sexually violent person is one who is dangerous because he orgﬁf@nseor found nOgu”ty .Of or UOt reSponSIble. for a Sexua"y -VIO.
suffersfrom a mental disorder that makes it likely that the person will engage in @t offense byreason of insanity or mental disease, defect-or ill
or more acts of sexual violencéctuarial instruments that measure dangerousnessess.
without regard to the defendasitnental iliness were relevant to determining whether . . . .
the defendant was a sexually violent persddangerousness was a fact of cense 2. 1he county in which the person will reside or be placed
quenceto the proceedings although not the only fact that needed to be shown. Eypon his or her dischge from a sentenceeleaseon parole or

denceneed nogo to every facet of a partytase in order to be relevant. Sta®mat e [ ; B
ley, 2007 WI App 219305 Ws. 2d 709741 N.W2d 286 06-1475 extendedsupervision, or release from imprisonment, from ajuve

Under the reasoning ®ark that conditions of supervision that a person will benile correctional facilityas defined in €£38.02 (10p)from a resi
subiec”tw_if Irel?':\sed are Zrelev%nt( ;t)) tt?]etdeterminatit_)l? r;)f theth?rt the person iglentialcare center for children and youth, as defined #88.02
sexuallyviolentperson under sub. (7), that a person will be subject to supervisiol ;
releaseds also irrelevant to whether the person is a sexually violent person. S g), or from a Commltmem order o
V. Eu%d, 200f7thI é*pp r2t4530t6 \st. 2d tlgrYlé 742 N.w2d 887 07f—001% il ch. 96 3. The county in which the person is in custoaigler a sen

videnceof the department of correctisnscreening process for potential ch. ; ; ; Rh : ;
caseswas irrelevant as to the determination of whether a defendant was a sexfj)(aql cea placement toa juvenltg)rrecthnal faC|I|tyas defined .In
violent person under sub. (7) when the evidence did not establish why the defena 38.02 (10p) ora Se_CUfed residential care Center for children
\ivgYSSﬂgC&eWgé %%79(?3 %r(f))lcieedlng& Statudd, 2007 W1 App 24506 Ws. 2d  andyouth, as defined in 838.02 (15g)or a commitment order
The Kansas Sexually lent Predator Act comports with due process require  (1M) A petition filedunder this section shall be filed before

ments,does not run afoul of double jeopardy principles, and is netpost facto  the person is released or disched.

law. Kansas vHendricks521 U.S. 346138 L. Ed. 2d 5011997). .. . h .
The constitutionality of Visconsins Sexual Predator LawStraub & Kachelski. (2) A petition filed under this section shall a"ege that all of the

Wis. Law. July, 1995. following apply to the person alleged to be a sexually viglent
son:
980.015 Notice to the department of justice and dis - (a) The person satisfies any of the following criteria:

trict attorney . (2) If an agencywith jurisdiction has control or 1. The persorhas been convicted of a sexually violent
custodyover a person who may meet the criteria for commitmegfense.

asa sexually violent person, the agency with jurisdiction shall . :
inform each appropriate district attorney and the department0 eﬁs;—he person has been found delinquent for a sexually violent
justiceregarding the person as sampossible beginning 90 days ’ . .
prior to the applicable date of the following: 3. The person has been found not guilty of a sexually violent
(a) The antici . 8ffenseby reason of mental disease or defect.
pated dischge or release, on parole, extende .
supervision,or otherwise, from a sentence of imprisonment (b) The person has a mental disorder
term of confinement in prison that was imposed for a conviction (€) The person is dangerous others because the person’
for a sexually violent d&nse, from a continuous term of incar mentaldisorder makes Itkely that he or she will engage in acts
ceration,any part of which was imposed for a sexually violerf sexual violence.
offense,or from a placement in ayfbe 1 prison under 801.048 (3) A petition filed under this section shatate with particu
(3) () 1, anypart of which was required as a result of a convictidarity essential facts to establish probable cause to believe the per
for a sexually violent dénse. son is a sexually violent person. If the petition alleges that a sexu
(b) Theanticipated release from a juvenile correctional faciplly violentoffense or act that is a basis for the allegation under
ity, as defined in ©38.02 (10p)or a secured residential carecensub.(2) (a)was an act that was sexually motivated as provided
ter for children and youth, as defined i938.02 (15g)if the per  unders. 980.01 (6) (b) the petition shall stathe grounds on
sonwas placed in the facility as a result of being adjudicat&hich the ofense or act is alleged to be sexually motivated.
delinquentunder s.48.34 1993 stats., or under 838.183or (4) A petition under this section shall be filed in one of the fol
938.340n the basis of a sexually violenfarise. lowing:
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(@) The circuit court for the county which the person was sonwho is the subject of the petition reasonable notice of the time
convictedof a sexually violent déénse, adjudicated delinquent forand place of each such hearing. The court may designate addi
asexually violenbffense or found not guilty of a sexually violenttional persons to receive these notices.
offenseby reason of mental disease or defect. (2) Exceptas provided in s880.038 (2)and980.09and with

(am) The circuit court for the county in which the person wilbut limitation by enumeration, at any hearing under this chapter
resideor be placed upon his or her disafeafrom a sentence, the person who is the subject of the petition has the right to:
releaseon parole or extended supervision, or release from impris (a) Counsel.If the person claims or appears to be indigent, the
onment, from a juvenile correctional facilifyas defined in s. courtshallrefer the person to the authority for indigency deter

938.02(10p) from a securedesidential care center for childrenminationsunder s977.07 (1)and, if applicable, the appointment
andyouth, as defined is.938.02 (15g)or from a commitment of counsel.

order. o _ _ o (b) Remain silent.
(b) The circuit court for the county in which the persomis c) Present and cross—examine witnesses.

custody under a sentence, a placement to a juvenile correction N H the heari ded b A ¢
facility, asdefined in s938.02 (10p)a secured residential care () Have the hearing recorded by a court reporter ,
centerfor children and youth, as defined ir988.02 (15g)or a (3) Theperson who is the subject of the petition, the pesson
commitmentorder attorney or the petitioner may requekita trial under s980.05
: ; ; ; beto a jury A request for a jury trial shall be made as provided
(5) Notwithstandingsub. (4), if the department ofustice . : ;
decidesto file a petition under subl) (a) it mayfile the petition UNders.980.05 (2) Notwithstanding s980.05 (2)if the person,
in the circuit court for Dane County :Re pers?rs attorn'(tayor the p?_tltloner d_oe?hnct)tﬂr]eqtu_e?tba j_;.lﬂl’y trial,
(6) A court assigned to exercise jurisdiction under 48snd ecourt may on s own Motion require tha) e a' bejra

938does not have jurisdiction ovepatition filed under this sec Thejury shall be selected as provided und88s.05 (2m) A ver

; . L . dict of a jury undethis chapter is not valid unless it is unanimous.
tion alleging that a person who was adjudicated delinquent as gi;ory. " 1993 a. 4791997 a. 2521999 a. 92005 a. 434

child is a sexually violent person. Therearecircumstances when comment on the defenslaiitnce is permitted.
History: 1993 a. 4791995 a. 77225, 1997 a. 27205, 283 1999 a. 92003 a.  If a defendant refuses to be intervievbogdhe state psychologist and the defense
187 2005 a. 344434 2007 a. 96 attorney challenges the psychologisthdings based on thack of an interviewit

A ch. 980 commitment is not an extension of a commitment under ch. 975, ani§ &Ppropriate for the psychologtsttestify about the refusal. StateAdams223
975.12does not limit the staeability to seek a separate commitment under ch. 9801 2d 60588 N.W2d 336(Ct. App. 1998)96-3136

of a person originally committed under ch. 975. StaRost197 Ws. 2d 279541 If all jurors agree that the defendantfets from a mental disease, unanimity
N.W.2d 115 (1995),94-2356 requirementsre met even if the jurors disagreetbe disease that predisposes the

As used in this chapteisubstantial probability” and “substantially probable” bothdéfendanto reofend. State \Pletz, 2000 WI App 22239 Ws. 2d 49619 N.w2d
meanmuch more likely than not. This standard for dangerousness does not vio h8_%4r59?30 ides it d . . " d h
equal protection nor is the temamconstitutionallywague. State.\Curiel,227 Wis. chs 8%’1 Zn p Bgéoa\ﬁe?r?e:pspﬁgxr:)lgr?g?h:rceosm?r:e%ocrgnr?eer?&r}%ﬁcéggsé and, "’\‘/S such,
2d 389597 N.w2d 697(1999),97-1337 : : s
; tIn dectidinfg WhetTer tlhere istﬁ stjbsta?tfial fprob?bilit){ t?]at the ?l:bj?pt will (iﬁn?[MYE}_'Lee S?cou%tvcvc!lﬁp Ew&gt(s azggo\i/r\{ts éﬁdeigr?l?r?elr ?QN diglrtz ﬁ?wggr_ 521111?.5(3) regardless
confictsand decide which is fore refiable, to accept or feject an expestimony . Of whether the court also appointed an examiner for the pefitioner under sub. (4). An
including accepting only parts of the testirﬁmyd toconsiderall non—expert testi indigentparty petitioning for supervise®lease is not entitled under sub. (4) to an
mony. State vKienitz, 227 Ws. 2d 423597 N.W2d 712(1999),97-1460 examinerof his orher choice, but is entitled to a “qualified and available” court—

To the extent that s. 938.35 (@phibitsthe admission of delinquency adjudica appointedexaminer Requirements for qualified examiner are discussed. State v
tionsin ch. 980 proceedings, it is repealedrbplication. StatexMatthew A.B231  Thiel, 2004 W1 App 225277 Ws. 2d 698691 N.W2d 388 03-2649
Wis. 2d 688 605 N.W2d 598(Ct. App. 1999)98-0229

In a trial on a petition filed under sub. (2), the state has the burden to prove beyggt) 031 Examinations. (1) If a person who is the subject of

areasonable doubt that the petition was filed within 90 days of the sebetise " - . ; :
or dischage based on a sexually violertevise. State.Thiel, 2000 Wi 67235 Wis. & Petition filed undes.980.02denies the facts alleged in the peti

24823 612 N.W2d 94 99-0316 See also State Vhiel, 2001 WI App 5241Wis.  tion, the court may appoint &ast one qualified licensed physi
2d 439 625 N.W2d 321 99-0316 tgign, licensed psychologist, or other mental health professional to

While a commitment under ch. 980 is civil, a court does not lose subject matie A i
jurisdiction because a petitias filed under a criminal case numb@tate vPharm, conductan examination of the perssnhentakcondition and tes

2000WI App 167,238 Ws. 2d 97617 N.W2d 163 98-1542 tify at trial.

Chapter980 provides its own procedures for commencing actions, and, as such, . . P .
chs.801 and 802 are inapplicable to the commencement of ch. 980 aGiatsy () The_ state may retain a licensed _phyS|C|an, licensed
Wolfe, 2001 WI App 136246 Ws. 2d 233631 N.W2d 240 99-2145 psychologistor other mental health professional to exantime

Whena ch. 980 petition was filed within 90 days of release from a sentence fongiantalcondition of a person who is the subject ofa petition under
offensethatwas not a sexually violentfehse, which was being served concurrently . .
with a shorter sentence imposed for a sexually violéensé, thepetition was timely S-980.020r who has been com_mltted Unde?&)-OGand to te$t|fy )
Statev. Treadway 2002 WI App 195, 257 W. 2d. 467651 N.W.2d 33400-2957  attrial or at any other proceeding under this chapter at which testi

The state was not precluded from seeking a ch. 980 commitment following tf’ﬁonyis authorized
defendant’sparole revocation, even though the state had failqutdee that the : . . - X
defendantvas a sexually violent person in need of commitment in a previous ch. 980 (3) Whenevera person who is the subject of a petition filed
tZ”Sag'g\}fg‘gggg'fggf”,\?{l\‘[%éhg%eg%“_d;srgim'e- State Varrish, 2002 WI App 263, )nders. 980.020r who has been committed unde®80.06is

The circuit court had jurisdiction to conduct ch. 980 proceedings involving di¢duiredto submit to an examination of his or her meotaddition

enrolledtribal member who committed the underlying sexutdride on an Indian under this chapterhe or she may retain a licensed physician,

reservation. State v Burgess, 2003V1 71, 262 Ws. 2d 354 665 N.W2d 124 H H H

00-3074 Sea also Bgess vWattersA67 F 3d 676(2007), licensedpsychologist, or other mental health professional te per
Undersub. (1), a request from the agency with jurisdictionasdbsequent deci fOrm an examination. If the person is indigent, the cehtl,

sionby the department of justicet to file are prerequisites to a district attorsey’ upon the persors request, appoint a qua|ified and available

authoritylo file a ch. 980 pefition. StateByers, 2003 W1 86263 Ws. 2d 13,665 jicensedphysician, licensed psychologist, or other mental health
‘Thethreshold decision of whether a petition should be filed remains in the hafofessionalto perform an examination of the personiental

of the agency with jurisdiction and outside of the political process. A district attomgpnditionand participate on the persstiehalf in drial or other

may contact the agency to seek clarification of the ch. 980 evakid&iermination, ; ; ; B - :

to correct factual mistakes, to provide new or additional information, or to ask fopgoceedmgmder this c_hap_ter at which testlmony is authorized.

secondopinion with a diferent evaluator However the agency can independently Uponthe order of the circuit court, the county shall,@esypart of

exercisats judgment and choose ignore the district attorneyeforts or to decline  the costs of the action. the costs of a licensed physician, licensed
the district attorneys request for a second evaluation if the agency determines tl ’ !

these dbrts and requests are improperly politically motivated. StaBel, 2006 rﬂféy(momgiStvO_r other m_emal health professiora@jpointed by a
WI App 30,289 Wis. 2d 275710 N.W2d 525 05-0890 court under thissubsection to perform an examination and par

Thatthe ch 980 definition of “dangerousness” lacks a temporal context limited i i i i indi
imminentdangerdoes not render the statute unconstitutional. St&swn,2006 ﬁ%lpateln the trial or other proceedlng on behalf of an Indlgent

WI App 32,290 Ws. 2d 202712 N.W2d 61, 04-0412 person.
(4) If a party retains or the court appoints a licensed physician,
980.03 Rights of persons subject to petition. (1) The licensedpsychologist, or other mental health professional te con

circuit court in whicha petition under £80.02is filed shall con  ductan examination under this chapter of the pesso@ntal con
ductall hearings under this chapterhe court shall give the per dition, the examiner shall have reasonable access to the person for
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the purpose of the examination, as well as to the pessast and (a) Any written or recorded statement made by the persen sub
presentreatment records, as defined i5%.30 (1)(b), and patient jectto this chapter concerning the allegations in the petition filed
healthcare records as provided undet46.82 (2) (cm)pastand unders.980.02or concerning other matters at issue in the trial or
presenfuvenile records, as provided under48.396 (6)48.78 proceedingand the names of witnesses to the writEiements

(2) (), 938.396 (10)and938.78 (2) (e)and the persosi’past and of the person subject to this chapter

presentorrectional records, including presentence investigation (b) A written summary oéll oral statements of the person-sub
reportsunder s972.15 (6) _ jectto this chapter that the prosecuting attorney plans to tise at

(5) A licensed physician, licensed psychologist, or other-mefmial or proceeding and the names of witnesses to the oral state
tal health professional who is expected to be called as a witnesgngintsof the person subject to this chapter

oneof the parties or by the court may not be subject to any order() Evidence obtained in the manner described un@&gs31

by the court for the sequestration of witnesses at any proceedingp) if the prosecuting attorney intends to use the evidence at
underthis chapter No licensed physician, licensed psychologistye trial or proceeding.

or other mental health professional who is expected tabed - . .
asa witness by one of the parties or by the court may testify at an ad)te'rA\ copy of the criminal record of the person subject to this
proceedingunder this chapter unless a written report of his or higpapter. . . )
examinatiorhas been submitted to the court and to both paties (€) A list of all witnesses whom the prosecuting attorney

least10 days before the proceeding. intendsto call at the trialor proceeding, together with their
History: 2005 a. 434s.88, 90, 91 addressesThis paragraph does not applyébuttal withesses or
) ) witnessesalled for impeachment only
980.034 Change of place of trial or jury from another (f) Any relevant written or recorded statements of a witness

009“8”(;3’6 2(1) ﬁ‘ pﬁrsolr; who is th‘?nS‘able‘g a ?ﬁt't'oh“ f”ted under jisted under par(e), including all of the following:
$.980.020r who has been committed under this chapter may move . .
to change the place of a jury trial unde®80.050n the ground 1. Any videotaped oral st.atement ofa Ch'!dundm'os
thatan impartial trial cannot be had in the county in which the trial 2. Any reports prepared in accordance witB0.031 (5)
is set to be held. The motion shall be made within 20 days after(g) The criminal record of a witness listed under (®rthat
the completion or waiver of the probable cause hearing undeiissknown to the prosecuting attorney
980.04(2), whichever is applicable, except that it may be made (h) The results of any physical or mental examination or any
afterthat time for cause. scientific or psychological test, instrument, experimentcam
(2) Themotion shall be in writing ansupported by #&flavit  parisonthat the prosecuting attorney intends t@ioin evidence
which shall state evidentiary facts showing the nature of the-preat the trial or proceeding, and any raw data that were collected,
dicealleged. The petitioner may file countefiddvits. used,or considered in any manner as part of the examination, test,
(3) If the court determines that there exists in the county whégtrument,experiment, or comparison.
theaction is pending such prejudice that a fair trial canndicioe (i) Any physical or documentary evidence that the prosecuting
it shall, except ash provided in sm_b)l, o_rdler thatbthe;]tréal bcemf;eld attorneyintends to der in evidence at the trial or proceeding.
in any county where an impartial trial can be had. ] i i
changemay be granted under this subsection. The judge who () Any exculpatory evidence.
ordersthe change in the place of tridiall preside at the trial. Pre
liminary matters before trighay be conducted in either county ag

the discretion of the court. . . .
. _ prosecutingattorney and permit the prosecuting attorney to
(4) (a) Instead ?]f Chalng'hg th? placetaél under %”bﬁs)f' tEe inspectand copy or photograph, all of the following materials and
courtmay require the selection of a jury under. f2yif all of the  inormation, if the material or information is within the posses

(3) WHAT A PERSONSUBJECTTO THIS CHAPTERMUST DISCLOSE
O THE PROSECUTINGATTORNEY. Upon demand, a person who is
ubjectto this chapter or his or her attorney shall disclose to the

following apply: . . , sion, custody or control of the person who is subject to this ehap
1. The court will sequester the jurors during the trial. ter or his or her attorney:
2. There are grounds for changing the place of trial under sub.(5) A Jist of all witnesses, other than the person who is subject
(2). to this chapterwhom the person who is subject to this chapter

3. The estimated cost to the county of using the proceduiigendsto call at the trialor proceeding, together with their
underthis subsection is less than the estimatedtodbie county addressesThis paragraph does not applyétuttal witnesses or
of holding the trial in another county_ _ witnessesalled for impeachment only

(b) A court that proceeds under this subsection shall follow the (b) Any relevant written or recorded statements of a witness
procedureundersub.(3) until the jury is chosen in the 2nd countyjisted under par(a), including any reportprepared in accordance
At that time, the proceedings shall return to the origiainty with s.980.031 (5)
usingthe jurors selected ithe 2nd county The original county (c) Thecriminal record of a witness listed under.gayif the

gfllillzrgimburse the 2nd county for all applicable costs under $imina| record is known to the attorney for the person who is sub

Historv: jectto this chapter

istory: 2005 a. 434 ) o

(d) The results of any physical or mental examination or any

980.036 Discovery and inspection. (1) Derinimions. In  scientific or psychological test, instrument, experimentg@m:
this section: parisonthat the person who is subject to this chapter intémds

(a) “Person subject to this chapter” means a person who-s saffer in evidence at the trial or proceeding, and any raw data that
jectto a petition filed under €80.020r a person who has beenwerecollected, used, or considered in any manner as péreof

committedunder s980.06 examinationtest, instrument, experiment, or comparison.
(b) “Prosecuting attorney” means aftorney representing the () Any physical or documentary evidence that the person who
statein a proceeding under this chapter is subject to this chapter intends téeofin evidence at the trial or

(2) WHAT A PROSECUTINGATTORNEY MUST DISCLOSETO A PER  Proceeding.
SONSUBJECTTO THIS CHAPTER. Upon demand, a prosecuting attor  (3m) WHEN DISCLOSUREMUST BE MADE. A party required to
ney shall disclose to a person subject to this chapter or his or hakea disclosure under this section shall davithin a reason
attorney,and permit the person subject to this chaptéisor her abletime after the probable cause hearingwaithin a reasonable
attorneyto inspect and copy or photograph, all of the followingime before a trial under 980.05 if the other partyy demand is
materialsand information, if the material or informatiorvisthin - madein connection with a trial. If the demand is madeannee
the possession, custodyr control of the state: tion with a proceeding under 880.080r 980.09(3), the party
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shallmake the disclosure within a reasonable time beforsténe (b) Notwithstanding s801.1] a court may exercise personal
of that proceeding. jurisdiction over a person who is the subjectaopetition filed
(4) COMMENT OR INSTRUCTION ON FAILURE TO CALL WITNESS. unders.980.02even thOUgh the person is not served as prOVided

No comment or instruction regarding the failure to callitness unders.801.11 (1)or(2) with averified petition and summons or
atthe trial may be made or givérthe sole basis for the commentWith an order fodetention under £80.04 (1)and the person has
or instruction is the fact that the name of the witness appears upghhad a probable cause hearing undégs.04 (2)

alist furnished under this section. (2) EVIDENCE OF REFUSALTO PARTICIPATEIN EXAMINATION. (@)

(5) TESTING OR ANALYSIS OF EVIDENCE. On motion of a party /At any hearing under this chapttire state may present evidence
the court may order the production of aitgm of evidence or raw OF comment orevidence that a person who is the subject of a peti
datathat is intended to be introduced at the trial for testing or an#iPn filed under s980.02or a person who has been committed
ysisunder such terms and conditions as the court prescribes,ungerthls Cp?pterdr_tte_fus?r(]i f[o Fg_tlupatedln ?ndexa(;mntaht]onhof his

: or her mental condition that waging conducted under this chap
at é?&, moeTgfggEtohg?E?égﬁgﬁs%&qig;?gimqgﬁﬁggfm v?i)t/ ter or that was conducted for the purpose of evaluating whether to

nessesrequired under this section be denied, restricted, félF a petI.tIOI’] before th.e.petlt.lon unde|9§.0.02w§s fled.
deferred,or make other appropriate orders. If the prosecuting () A licensed physician, licensed psychologist, or other-men
attorneyor the attorney for a person subject to this chapter certifféé health professional may indicate in any written report that he
thatlisting a witness under su2) (€)or (3) (a)may subjecthe O she prepares in connection with a proceeding undectthster
witnessor others to physical or economic harm or coercion, tf§gatthe person whom he or she examined refused to participate in
courtmay order that the depositiontb witness be taken underthe €xamination.
$.967.04 (2)o(6). The name of the witness need notiheillged (3) TESTIMONY BY TELEPHONEOR LIVE AUDIOVISUAL MEANS.
prior to the taking of such depositiorif the witness becomes Unlessgood cause tthe contrary is shown, proceedings under ss.
unavailableor changes his or her testimotiye deposition shall 980.04(2) (a)and980.08 (7) (dmay be conducted by telephone
be admissible at trial as substantive evidence. or audiovisual means, if available. If the proceedingsearaired

(7) IN CAMERA PROCEEDINGS. Either party may move for an in {0 P€ reported unde8CR 71.02(2), the proceedings shall be

camerainspection of any document requirechdisclosed under '€POrtedby a court reporter who is gimultaneous voice comru
sub.(2) or (3) for the purpose of masking or deleting anaterial nication with all parties to the proceeding. Regardless of the

thatis not relevant tahe case being tried. The court shall magghysicallocation of any party to the telephone call, any action
or delete any irrelevant material. takenby the courbr any party has the samdeet as if made in

8) C It aft Vi ith opencourt. A proceeding under this subsection shall be con
(®) ONT'NU'][\‘(?].DUTY To D'SC'aObSEf' & gr qomp_yllng wi uctedin a courtroom or otheslace reasonably accessible to the
arequirement of this section, and before or during trial, a pary diz,jic. Simultaneous access to the proceeding shall be provided

coversadditionalmaterial or the names of additional witness

requestedhat are subject to discoveigspection, or production a person entitled to attend by means of a loudspeaha
; - g request tahe court, by making the person party to the telephone
underthis section, the party shall promptly notify the other par d y 9 P party P

> > A Wall without chage.
of the existence of the additional material or names.
(4) MOTIONS FOR POSTCOMMITMENT RELIEF; APPEAL. (&) A
(9) SANCTIONS FOR FAILURE TO COMPLY. (@) The court shall fmotion for postcommitment relief by person committed under
exclude any witness not listed or evidence not presented ferggp ogshall be made in the timé and manner provided in s.
inspection,copying, or photographing requiréy this section, gng 30 An appeal by a person who has been committed under s.
unlessgood cause is shown féailure to comply The court may ggp 06from a final order under £80.06 980.08 or 980.090r
in appropriate cases grant the opposing party a recess or a-Confidh an orderdenying a motion for postcommitment relief or
ance. from both shall be taken in the time and manner providess.in

(b) In addition to or in place ainy sanction specified in par 808.04(3) and809.3Q If a person is seeking relief from an order
(a), a court maysubject to sul(4), advise the jury of any failure of commitment under €80.06 the person shall file a motion for
or refusal to disclose material or information required to be disostcommitmentelief in the trial courprior to an appeal unless
closedunder sub(2) or (3), or of any untimely disclosure of mate the grounds for seeking relief are fiofency of the evidencer
rial or information required to be disclosed under ¢Rpor (3).  issuespreviously raised.

(10) PAYMENT OFCOPYINGCOSTSIN CASESINVOLVING INDIGENT (b) An appeal by the state from a final judgment or order under
RESPONDENTS. When the state public defender or a private attathis chapter may be taken to the court of appeals within the time
ney appointed under 877.08requests copies, in any format, ofspecifiedin s.808.04 (4)and in the manner provided for civil
any item that is discoverable under this section, the state puldjspealsunder chs808 and809.
defendershall pay any fee chged for the copies from the appro  (5) FaiLURE To coMPLY WITH TIME LIMITS; EFFECT. Failure to
priation under s20.550 (1) (a) If the person providingopies comply with any timelimit specified in this chapter does not
underthis section chges the state public defender a fee for thgeprivethe circuit court of personal or subject matter jurisdiction
copies, the fee may not exceed the actual, necessatydirect or of competency to exercise that jurisdiction. Failure to comply
costof providing the copies. with any time limit specified ithis chapter is not grounds for an

(11) ExcLusIvVE METHOD OF DISCOVERY. Chaptei804 does not appealor grounds to vacate any ordgidgment, or commitment
applyto proceedings under this chapt&his section provides the issued or entered under this chapteailure toobjectto a period
only methods of obtaining discovery and inspection in proceeaf delay or a continuance waives the time limit that issthigect

ings under this chapter of the period of delay or continuance.
History: 2005 a. 4342007 a. 20 (6) ERRORSAND DEFECTSNOT AFFECTING SUBSTANTIAL RIGHTS.
) . Thecourt shall, in every stage of a proceeding under this chapter
980.038 Miscellaneous procedural provisions.  disregardany error odefect in the pleadings or proceedings that

(1) MOTIONS CHALLENGING JURISDICTION OR COMPETENCY OF  doesnot afect the substantial rights of either party
COURT OR TIMELINESS OF PETITION. (&) A motion challenging the  History: 2005 a. 4342007 a. 96

jurisdiction or competency of the court or the timeliness of a peti

tion filed under s980.02shall be filed within 3@ays after the 980.04 Detention; probable cause hearing; transfer
courtholds the probable cause hearing und@88.04 (2) Failure for examination. (1) Upon the filingof a petition under s.

to file a motion within the time specified in this paragraph waive80.02 the court shall review the petition to determine whetther
therightto challenge the jurisdiction or competency of the couigsuean order for detention of the person who is the subjebeof

or the timeliness of a petition filed undeR80.02 petition. The person shall be detained only if there is probable
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causeto believe that the person is eligible for commitmamder probablecause hearing under $30.04 (2) (a) The court may
$.980.05 (5) A person detained under this subsection shall lgeant one omore continuances of the trial date for good cause
heldin a facility approved by the department. If the person is sepponits own motion, the motion of any party or the stipulation of
ing a sentence of imprisonment, is in a juvenile correctionat fadihe parties.

ity, as defined in ©38.02 (10p)or a secured residential care-cen (2) Theperson who is the subject of the petition, the pesson’

::eorni(r)mz' tctgiclﬁge% aﬂd t'%%lzjaﬁhéaflrse dsﬂget%nf%to gréﬁé%'; attorney,or thepetitioner may request that a trial under this section
' Institut ' u ! beto a jury ofl2. A request for a jury trial under this subsection

underthis subsection, the court shall order that the person be tr. e .
PN S all be made within 10 days after the probable cause hearing
ferred to a detention facility approved by the department Ade%'hjders.%o.odf (2) (a) If no request is made, the trial shall be to

tion order under this subsection remains feafuntil the petition .
is dismissed after a hearing under S@.or after arial under s. the court. The person, the perse@ttorneyor the petitioner may

980.05(5) or until the efective date of a commitment order undeyv_ithdrawhis, heror its request for a jury trial_ if the 2 persons who
5.980.06 whichever is applicable. did not make the request consent to the withdrawal.

(2) (a) Whenever a petition is filed undei980.02 the court ~ (2m) (a) At a jury trial under this section, juries shag
shall'hold a hearing to determine whether there is probable ca$@@ctedand treatedh the same manner as they are selected and
to believe that the person named in the petition is a sexually viteatedin civil actions in circuit court, except that, notwithstand
lent person. ing s.805.08 (3) each party shall be entitled to 4 peremptory-chal

(b) 1. Except as provided in suli, the court shall hold the lengesor, if the court orders additional jurors to be selected under

probablecause hearing within 30 dayxcluding Saturdays, Sun $-805.08 (2)to 5 peremptory challenges. A pantipy waive in
days,and legal holidays, after the filing of the petition, unless thagvanceany or all of its peremptory challenges and the number of
time is extended byhe court for good cause shown upon its owjurors called under patb) shall be reduced by this number
motion, the motion of any parfyr the stipulation of the parties.  (b) The number of jurors selected shall be the number pre
2. If the person named in the petition is in custody under-a searibedin sub.(2), unless a lesser number has been stipulated to
tence,dispositional orderor commitment and the probable causand approvedunder par(c) or the court orders that additional
hearingwill be held after the date on which the person is scheduledlors be selected. That number of jurors, plus the numiber
to be released or disclyad from the sentence, dispositionaperemptorychallenges available to all of the parties, shall be
order,or commitment, the probable cause heacdnder par(a) calledinitially and maintained itthe jury box by calling others to
shall be held no later than 10 days after the pessscheduled replace jurors excused for cause until all jurors have been
releaseor dischage date, excluding Saturdays, Sundays, and legalamined. Theparties shall exercise in their ordire state begin
holidays,unless that time isxtended by the court for good Caus@ing, the peremptory challenges available to them, and if any

shownupon its own motion, the motion of any padythe stip  party declines to challenge, the challenge shall be made by the
lation of the parties. clerk by Iot.

(3) If the court determines after a hearing that there is probable .y At any time before the verdict in a jury trial under this sec
causelo believe that the person named in the petisansexually ttion, the parties may stipulate in writing or by statement in open

violent person, theourt shall order that the person be taken in . -
custodyif he or she is not in custody and shall order the person ulrlt, on _the ;ecord, with tl'|1e apr;l)rovral of the court, th"."t th? Jury
be transferred within a reasonable time to an appropriate facility@!l consist of any number less than the number prescribed in sub.
specifiedby the department fan evaluation by the departmen . » ] -

asto whether the person is a sexually violent person. If the court(3) (a) Ata trial on a petition under this chaptiye petitioner
determineghat probable cause does not exist to believettigat hasthe burden of provingeyond a reasonable doubt that the per
personis a sexually violent person, the court shall dismiss the petbnwho is the subject dhe petition is a sexually violent person.

tion. (b) If the state alleges that the sexually violefiéi$e oract
(4) The department shall promulgate rules that provide ththatforms the basis for the petition was anthett was sexually
qualificationsfor persons conducting evaluations under 8. motivatedas provided in s980.01 (6) (b)or (bm), the state is
(5) If the person named in the petition claims or appears tofeguiredto prove beyond a reasonable doubt that the allsgead
indigent,the court shallprior to the probable cause hearing undeglly violent act was sexually motivated.

sub.(2) (a) refer the person to the authority for indigency deter (4) Evidencethat the person who is the subject of a petition
minationsunder s977.07 (1)and, if applicable, the appointmentnders.980.02was convictedor or committed sexually violent
OfH(‘:c:unsilg-ggg 1791995 a. 771999 a. 92005 a. 344434 2007 2. 97 offensesbefore committing the &#nse or act on which theeti
istory: a. a. 7; a. a. 344434 a. SR ; e ;
Cross Refeence: See also cIDHS 99 Wis. adm. code. tion is based is not sfifient to establish beyond a reasonable
Therules of evidence apply to probable cause hearings under chiTB8@xcep ~ doubtthat the person has a mental disarder
tionsto the rules for preliminary examinations also apgithough s. 907.03 allows : ; :
anexpert to basan opinion on hearsagn expers opinion based solely on hearsay (5) If the co_u_rtor Jury determm_es that the pe_rson who is the
cannotconstitute probable cause. Statévatson227 Wis. 2d 167595 N.w2d 403 ~ subjectof a petition under £80.02is a sexually violent person,
(1999),95-1067 ; - ;
In sub. (2), “in custody” means in custody pursuant to ch. 980 and does not a;%ﬁg court shall ente_r mdgment on that ﬂndmg and Sha”.commlt
to custody under a previously imposezhtence. State Brissette230 Ws. 2d 82 'person as provided undeB80.06 If the court 0[|Uf)_/ IS not
GOérI:I-V\:-ng ggS(Ct-, c';\pp_-t1999)98—2132 ; ) . g satisfiedbeyond a reasonable doubt that the person is a sexually
apte provides its own procedures for commencing actions, and, as s P i -
chs.801 and 802 are inapplicable to the commencement of ch. 980 aiats .y l{ﬂblent person, the court shall dismiss the petition and direct that
Wolfe, 2001 W1 App 136246 Ws. 2d 233631 N.W2d 240 99-2145 the persorbe released unless he or she is under some other lawful
The 72-hour time limit in sub. (2) is directory rather than mandatdowever striction
the individual's due process rights prevent the state from indefinitely delaying tﬁg . )
probable cause hearing when the subject of the petition is in custody awaiting thigistory: 1993 a. 4791999 a. 92005 a. 434 -
hearingand has made request for judicial substitution. Stat@®eyer 2001 WI App g Thlﬁ section dOﬁS not cor;flnvle expert t%SIImOEt)T’E:O any spsm‘:]tdard nor man
167,247 Ws. 2d 13633 N.w2d 627 00-0036 atethe type or character of relevant evidence thaistate may choose to meet its
Sub. (3) is not a rule regarding the admissibility of expert testimtipyrovides ~ burdenof proof. State vZanelli,223 Ws. 2d 545589 N.W2d 687(Ct. App. 1998),
the procedure for determining probable cause to believe a person is a sexually vidd&t0733 ) ) ) )
gftfetndeg Thet g;gg{e{}vrluke fo;gdleztiémw|n%éhfsgléglgﬁa\t}\?2nd cglznogxgi&apphes.Thestandard of review for commitments under ch. 98Besstandard applicable
atev. Sprosty PP S. . - to the review of criminal cases — whether the evidence could have led the trier of fact
to find beyond a reasonable doubt that the person subject to commitment is a sexually
980.05 Trial (1) A trial to determine whether the persmho violent person. State Curiel,227 Ws. 2d 389597 N.W2d 697(1999),97-1337
. ’ . : - . . The right to a jury trial under ch. 980 is governed by sub. (2) rather than case law
is the subject of a petition undei280.02is a sexually violent per governingthe right to a jury trial in criminal proceedings. StatBernstein231Wis.
sonshall commence no later th@&0 days after the date of the2d 392 605 N.W2d 555(1999),98-2259
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Thesub. (2) requirement that the 2 persons who did not request the withdrawal ofhe incremental infringement by s. 980.06 on the liberty interests of those who
arequest for a jury trial consent to the withdrawal does not require a personal stateea sexually-violent, predatory past and are currentfgisng from a mental dis
ment from the person subject to the commitment proceeding. Consent may drselerthat makes them dangerous sexual predators does not violate constitutional
grantedby defense counsel. StateBernstein231 Ws. 2d 392605 N.W2d 555 guaranteesf due process. StateRansdell, 2001 WI App 20247 Ws. 2d 613634
(1999),98-2259 N.W.2d 871, 00-2224
_ To the extent that s. 938.35 (@johibitsthe admission of delinquency adjudica  Althoughch. 51 is more “lenient” with those who are subject to its provisiaars
tionsin ch. 980 proceedings, it is repealedrbplication. State \Matthew A.B.231  is ch.980, the significant diérences between the degree of danger posed by each of
Wis. 2d 688 605 N.W2d 598(Ct. App. 1999)98-0229 ) ~ thetwo classes of persons subject to commitment under the two chapters] as

Sub.(2) does not require that a respondent be advised bptinethat a jury verdict  the differences in what must be proven in order to commit under each, does not result
mustbe unanimous in order for the withdrawal of a request for a jury trialtalise  in a violation of equal protection. Statéilliams, 2001 WIApp 263,249 Wis. 2d
Statev. Denman, 2001 WI App 943 Ws. 2d 14626 N.W2d 296 99-1829 1,637 N.W2d 791 00-2899

Chapter980 respondents ardailed the same constitutional protections as erimi ~ Chapter980, as amended, is not a punitive criminal statute. Because whether a
nal defendants. Although the doctrine of issue preclusion may generally apply in ghtuteis punitive is a threshold question for both double jeopardy and efaptist
980 cases, application of the doctrine may be fundamentally uiéien new evi analysis neither of those clauses is violated by ch. 980. St&achel, 2002 Wi 81,
denceof victim recantation was fafred at the ch. 980 trial, the defendant had a dugs4\wis. 2d 215646 N.W2d 375 00-0467
processnterest in gaining admission of the evidence to ensure accurate expert Opifrhe mere limitation of a committed perserdccess to supervised release does not
ionsonhis mental disorder and future dangerousness when the experts’ opinions i oceq restraint to the point that it violates due process. As amended, ch. 980 serves

sentedvere based heavily on the fact that the defendants committed the underl){ legiti : . P .
: - gitimate anadompelling state interests of providing treatment to, and protecting
crime. State vSorenson, 2002 W 7854 Ws. 2d 54646 N.W2d 354 98-3107 the public from, the dangerously mentally ill. The statute is narrowly tailored to meet

A sexually violent person committed under ch. pgserves the right to appeal, yqseinterests, and, asuch, it does not violate substantive due process. State v
asa matter of right, by filing postverdict motions within 20 days ofab@mitment oo Lo/ 56505\ 81254 Ws. 2d 215646 N.W2d 375 00-0467
order. State v Treadway 2002 WI App 195, 257 W. 2d. 467651 N.W2d 334 Commitmentunder ch. 980 does not require a separate factual finding that-an indi

00-2957 . h . - i . " -
: Ctime 1. yidual's mental disorder involves seriousfaitilty for the person in controlling his
Seﬁ_%?freﬂz:lzlrﬂt%?baatfggegsr\i/\rqhowhheilé:ihbr?: Ra%rgﬂlogg?sguélhﬂ?;e'gsa ;ﬁﬂ;zegr her behavior Proof that the persamental disorder predisposes the individual
Y 9 p to engage in acts of sexual violence and establishes a substantial probability that the

erswasprepared by both training and experience to assess afepdeyfand was A ) : ° > G SH-SLe
qualifiedto render an opinion on whether he would feud. That the agent did not persorwill again commit those acts necessarily and implicitly includes proof that the
: grson'smental disorder involves seriousfiifilty in controlling his or her behavior

provide the nexus to any mental disorder did not render his testimony inadmissilfe:;
State v Treadway 2002 WI App 195, 257 W. 2d. 467651 N.W.2d 334 00-2957 e Laxton, 2002 W1 82254 Ws. 2d 185647 N.W2d 784 99-3164

Neitherch. 980 nor ch. 51 grants persons being committed under ch. 980 the rigiftNapter980 does not preclude finding that a person with a sexually-related mental
to request confidential proceedings. That ch. 51 hearings are closed while ch. @ggrdemas dificulty in controlling his or her behavior even if that per#able to
hearings are not does not violate equal protection. St&ieryess, 2002 WI App conformhis conduct to the requirements of the.leState vBurgess, 2002 W1 App
264,258 Ws. 2d 548654 N.W2d 81 00-3074 Affirmed. 2003 WI 71,262 Wi 2d 264,258 Ws. 2d 548654 N.W2d 81, 00-3074 Affirmed. 2003 W1 71, 262 Wi 2d
354,665 NW2d 124. See also Biass vWatters 467 F 3d 676(2007). 354,665 Nw2d 354. )
Article 1, section 7 does not prohibit the legislature from enacting staegesing _ Theuse of polygraph tests as part of a séarufer treatment program does not vio
thattrials be heldn certain counties. The legislature could properly provide in sulptedue process. Wgon v. Watters 348 F Supp. 2d 103{2004).
(2) that ch. 980 proceedings be held in a county other than the one in which the predio the extent that plainté are uncontrollably violent and pose a danger to others,
cateoffense was committed. StateTainter 2002 WI App 296259 Wis. 2d 387  thestate is entitled to hold them in segregation for that reason alone. Preserving the
655N.W.2d 538 01-2644 safety of thestaf and other detainees takes precedence over medical gogdsv W
During a commitment proceeding under &80, s. 904.04 (2), relating to other Schwebke333 F3d 745(2003).
crimesevidence, does not apply to evidenderefd to prove that the respondent has
amental disorder that makes it substantially probable that the respondent will comyg ; . : . . _
actsof sexual violence in the future. Staté-vanklin, 2004 WB8,270 Ws. 2d 271 %'063 DeOXynbonUdeIC_ acid analySIS re_ql‘”re
677N.W.2d 276 00-2426 ments. (1) (a) If a person is found tee a sexually violent per

No error was found in giving a jury a general verdict form in a ch. 980 hearing WE%Punder thischapterthe court shall require the person to provide

the defendant failed to establish that ch. 980 respondents are routinely deprived of: . . . . .
specialverdicts and thageneral verdicts are more likely to result in commitment: iological specimen to the state crime laboratories for deoxyri

Statev. Madison, 2004 WI App 4&71 Ws. 2d 218678 N.W2d 607 02-3099 bonucleicacid analysis.

Whena defendant seeks to exclude prior statements based upon his or her 5t . . . . .
Amendmenfrivilege, he or she must first establish that the statements at issue aregb) The results from deOXy”bonUde'C aC|d_ analysns ofa Speci
1) testimonial; 2) compelled; and 3) incriminating. The mere fact that a statemertrt€n under pa(a) may be used only as authorized undé6s.77
compelleddoes notequire it to be excluded from a ch. 980 commitment trial. Whil §) The state crime laboratories shall destroy any spebimen
anindividual has a pre—petition or pre—arrest right against self-incrimination, thi .
right is ordinarily not self—executing and must be invoked. Staauk, 2006 Wi~ 1IN accordance with €.65.77 (3)

78,292 Wis. 2d 1 718 N.w2d 9Q 03-2068 i i idi

UnderMark, 2006 WI 78, the respondent has the same 5th amengmelege (2) Thedepartment of justice shall_promulg_ate ripesviding
againself-incrimination as doesdefendant at a criminal triaKastigar, 406 U.S.  for procedures for defendants to provide specimens undgfl3ub.
44l,art:cdulfate§ thtehscora_e of the privile_%:‘ditn termts of thgprotLectti,on at t,rti;ﬂfwhemndfor the transportation of those specimens to the state crime
criminal defendant has given an immunizgétement, providing that immunity from ; ;
the use of compelled testimongs well as evidence derived directly and indirectI)Jab,Oratorlescor analysis under 465.77
therefrom affords the protection of the 5th amendment privilege. It prohibits the pro History: 1995 a. 440
secutorialauthoritiesfrom using the compelled testimony in any respect, and it-there
fore insures that the testimony cannot lead to the infliction of criminal penaities 3Ot ;
thewitness. State. Harrell, 2008 W1 App 37308 Ws. 2d 166747 Nwzd 77 280:065  Institutional  care for sexually violent  persons.
05-2393 (Im) The department shall place a person committed under s.

Tde;tlimonyrifqrring to i”fﬁd?'},ﬂs rgiealgd bty the defer?dants Iclgr?ﬁﬁmorg 980.06at the secure mental health facility established under s.
and two experts’ opinions that the defendant was much more likely than not-to r ; ; ;
fend should have been excluded because that evidence was derived from comp 955 the Wsconsin resource Center, ,eStab“Shed undes.8.56
statementshat were testimonial and incriminating. Stattark, 2008 W1 App 44, Or @ secure mental health unit or facility provided by the depart

308Wis. 2d 191747 N.wW2d 727 07-0522 mentof corrections under SU&).
A person against whom a ch. 980 petition has been filed is not entitled to a compe

tencyevaluation under s. 971.14. Although the result of a successful ch. 980 petition(1r) Notwithstandingsub.(1m), the department may place a
is confinement, the confinement is for treatment not punishment and there is Ro crfgimale person committed under 980.06 at Mendota Mental
nal-law—-basedue—process right to a competency hearing in a ch. 980 proceedi . . .
State vLuttrell, 2008 W App 93, W.2d 754 N.W2d 249 07-1840 Pfealth Institute, Whnebago Mental Health Instituter a pri

vately operatedesidential facility under contract with the depart
980.06 Commitment. If a court or jury determines thdte mentof health services.
personwho is the subject of a petition unde®80.02is a sexually (2) The department mayontract with the department of
violent person, the court shall order gherson to be committed to correctionsfor the provision of a secure mental health unit or-facil
the custody of the department for control, care and treatment uitjilfor persons committed undera80.06 The department shall
suchtime as the person is no longer a sexually violent person.operatea secure mental health unit or facility provided by the
commitmentorder under this section shall specify that the persaepartmenbf corrections under this subsection and shall promul

beplaced in institutional care. gaterules governing the custoayd discipline of persons placed
inthe Gvent that there i a failure 0 Gevelop an approprite reatment program e ¢ dePartment in the secure mental health unit or facility pro

remedyis to obtain appropriate treatment and not supervised release. . Seiteevt, ed by the department of corrections under this subsection.

220Wis. 2d 308582 N.W2d 745(Ct. App. 1998)97-2554 History: 1993 a. 4791997 a. 271999 a. 92001 a. 162007 a. 2(.9121 (6) (a)

Chapterd80 and s. 51.61 provide the statutory basis for a court to issue an4involurNothingin the U.S. Constitution prevents statéaidls from temporarilydetain
tary medication order for individuals who gif from a chronic mentélness and are ing a civil committee in conditions normally reserved for inmates so that he or she
committedunder ch. 980. State Anthony D.B. 2000 WI 94237 Ws. 2d 1 614  may attendcourt proceedings concerning his commitment. ThiState,399 F
N.W.2d 435 98-0576 Supp.929(2005).
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980.067 Activities off grounds. The superintendent tfie courtmay order a reexamination of the person under(8jiif.the
facility at which a person is placed unde3&0.065may allow the courts finds reexamination to be necessarvhe schedule for
personto leave the grounds of tHacility under escort. The reportingestablished under sufi) shall resume upon the release
departmentof health services shall promulgate rules for thef the person.

administrationof this section. %i]stcéry: 1933 a. 4(1791%99 a. t?z(%)fs aﬁA e -
; . e 6—month period under sub. or reexamination does not begin to run
glrsotg;yl'?eiggr%cz' éiioglz:gﬁégéglj.é%(s)adm code until the court conducts the dispositional hearing and issues an ¢oitrethitment

orderunder s. 980.06 (2). StateMarberry231 Ws. 2d 581605 N.W2d 612(Ct.
App. 1999),98-2883
980.07 Periodic reexamination and treatment prog - As part of an annual reviewin involuntary medication order must be reviewed fol
ress; report from the department. (1) Ifa person is com lowing the same procedure used to obtain th_e initial or&ate vAnthony D.B.
: A 2000WI 94,237 Wis. 2d 1 614 N.W2d 435 98-0576
mitted under s.980.06 and has not been dischad under s. it is within the committed persantliscretion to ask for an independent examina
980.09(4), thedepartment shall appoint an examiner to condui@n. The trial court does not have discretion to retheeequest. StateThiel, 2001
: : e P WI App 32,241 Ws. 2d 465626 N.W2d 26 00-0142
a reexamination of the pers_ts_n_’mental C_Ondltlon within 12 The 6-month time period in sub. (1) fan initial reexamination is mandatory
monthsafter the date of the initial commitmeatder under s. State ex rel. Marberry. Wlacht, 2003 W1 79262 Wis. 2d 720665 N.W2d 155
980.06and again thereatter at least once each 12 months te d ﬁgéipreme Courd’decision to uphold the commitmentiaxton in light of the
mine whether the person has maudicient progress for the court jury instructions in the case was not diametricelfferent or opposite in character
to consider whether the person should be placed on supervisggture from any clearly established federal laxton v Bartow 421 F3d 565

. . S 005).
releaseor d|schatyed. The examiner shall apply the criteria unde“zThe 14th amendment due process guarantee was violated by a delay of over 22

5.980.08 (4) (cgvhen considering if the person should be placggbnthsbetween the firstnnual periodic examination report was provided to the cir
onsupervised release and shall apply the criteria un@&0s09  cuit court under s. 980.07 and the circuit cauptobable cause hearing under s.
; i ; ; 980.09(2) (a) to determine if facts warranted a hearing on whether the committee was

(3) when ConSIde.“ng. if the person Shou.ld be dlmr At the still asexually violent person. Disclygris not an appropriate remedy for a sexually
time of a reexamination under this section, the person who Rgentperson who is dangerous because fehersurs from a mental disorder that
beencommittedmay retain or have the court appoint an examinewkes it likely that he or she will engage in acts of sexual violence. Appropriate rem

. : ediesare motions for mandamus or equitable relief Hasause a ch. 980 committee
as prpwded U“qer 5980'03,1 (3') except.that the court I.S not may encounter considerable obstacles to pursiliese remedies, DHFS, the Depart
requiredto appoint an examiner if supervised release or digehafmentof Justice, the baand the circuit courts must bear substantial responsibility for
is supported by theexamination conducted by the examinegnsuringprompt judicial review of annual periodic examination reports. State v

appointecby the departmentThe county shall pay the costs of aryeyer2006 Wi 2,287 Ws. 2d 1 707 N.W2d 509 04-1208
examinerappointed by the court as provided undéi1s20(18) 980.075 Patient petition process. (1) When the depart

@) ) ) L mentsubmits its report to the court unde®80.07 (6) the person

(2) Any examiner conducting a reexamination under L. \yho has been committed unde980.06may retain or have the
shallprepare a written report of the reexamination no later than &Q\,rt appoint an attorney as provided ir980.03 (2) (a)
daysafter the date of the reexamination. The examiner shall pro (1m) (a) When the department provides a copy of the report

vide a copy ,Of the report to the department. . under s980.07 (6)to the person who has been committed under
(3) Notwithstandingsub.(1), the court that committed@er 5 9g80.06 the department shall provide to the person a standard
sonunder s980.06may order a reexamination of the persogt jzeq petition form forsupervised release undero80.08and a
time during the period in which the person is subject to the- cogyangardizegpetition form for dischaye under s980.09
mitmentorder Any reexamination ordered under this subsection (b) The department shall, after consulting with the department
shall conform to SUb(l_)' ) . of justice and the state public defendigvelop thestandardized
(4) At any reexamination under sufi), the treating profes  petition forms required under pag).

sionalshall prepare a treatment progress report. The treating pro 2) (a) Within 30 davs after the department submits its report
fessionalshallprovide a copy of the treatment progress report I8 (h()e éo)urt under 598())/.07 (6) the pe‘?son who has been c-ol?n

the department._ The treatment progress report shall considernrﬁ edunder s980.060r his or her attorney may submit one of the
of the following: completedormsprovided under sul§lm) to the court to initiate

(@) The specific factors associated with the pessaisk for  gjther a petition for supervised release or a petition for digehar
committinganother sexually violent f:a‘n.se.' ) . (b) If no completed petition is filed in a timely manner under

(b) Whether the person has made significant progretssah  par. (a), the person who has been committed und@8@.06will
mentor has refused treatment. remain committed and the persen’placement at a facility

(c) The ongoing treatment needs of the person. describedunder s980.065or the persors supervised release sta

(d) Any specialized needs or conditions associated with th under s980.08remains in dect without review by the court.
personthat must be considered in future treatment planning. (3) If the person files a petition for discharunder s980.09

(5) Any examiners under sulil) and treating professionalsWithout counsel, the court shall serve a copy of the petition and
undersub.(4) shall have reasonable access to the person for paity supporting documents on the district attorney or department
posesof reexamination, to the perserpast and present treatmen@f justice, whichever is applicable. If the person petitions fer dis
recordsas defined irs.51.30 (1) (b)and to the persompatient chargeunder s980.09through counsel, his der attorney shall
healthcare records, as provided undet46.82 (2) (c) servethe district attorney or department of justice, whichever is

(6) The department shall submit an annual report compris@gPlicable. y .
of the reexamination report under s(i.and the treatment prog  (4) () Thepetitioner may use experts or professional persons
ressreport under sul{4) to the court that committed the persori® support his or her petition.
unders.980.06 A copy of the annual report shall placed in the (b) The district attorney or thgepartment of justice may use
person’streatment records. The department shall provide a cogypertsor professional persons to support or oppose any petition.
of the annual report to the person committed unde8®.06 the (5) Subjectto s.980.03 (2) (a)before proceeding under
departmentf justice, and the district attornef/applicable. The 980.080r 980.09but as soon as circumstances permit, the court
court shall provide a copy of the annual reptrtthe persos’  shallrefer the matter to the authority for indigency determinations
attorneyas soon as he or she is retained or appointed. unders.977.07 (1)and appointment of counsel unded&7.05 (4)
(6m) If a person committed under380.06is incarcerated at (j) if the person is not represented by counsel.
a county jail, state correctional institution, or federal correction (6) At any time before a hearing unde®80.080r980.09 the
institutionfor a new criminal chge or conviction or because hisdepartmentmay file a supplemental report if the department deter

or her parolevas revoked, any reporting requirement under sufiinesthat court should have additional information.
(1), (4), or(6) does not apply during the incarceration period. A History: 2005 a. 434
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980.08 Supervised release; procedures, implementa - 5. A reasonable levalf resources can provide for the level
tion, revocation. (1) Any person who is committed under sof residential placement, supervision, and ongdirgatment
980.06may petition the committing coutd modify its order by needsthat are required for the safe management of the person
authorizingsupervised release if at leastrb@nths have elapsedwhile on supervised release.

since the initial commitment order was entered or at least 12 (cm) If the court finds that all of the criteria in p@g) are met,
monthshave elapsed since theost recent release petition washe court shall seleca county to prepare a report under. pax
denied or the most recent order for supervised release Waflessthe court has good cause to select another gahetgourt
revoked. The director of the facility at which the person is placeshal|select the persamtounty of residence as determined by the
may file a petition under this subsection on the pessbehalf at  gepartmentinder s980.105 The court may not select a county
anytime. wherethere is a facility in which persons committed to institu

(2) If the person files a timely petition without coungbk tional care undethis chapter are placed unless that county is also
courtshall serve a copy of the petition on the district attorney that persons county of residence.

departmenbf justice, whichever is applicable and, subject to s. (d) The court shall authorize the petitioritye persors attor
980.03(2) (a) refer the matter to the authority for indigency detefhey the districtattorney any law enforcement agency in the
minationsunder s977.07 (1)and appointment of counsel undegoyntyof intended placement, and any local governmental unit in
s.977.05 (4) (j) If the person petitions through counsel, his or heke county of intended placement to submit prospective residen
attorneyshall servehe district attorney or department of justiceyja| options for community placement to the department within 60
whicheveris applicable. _ N daysfollowing the selection of the county under.gam).

(3) Within 20 days after receipt of the petition, the court shall (e) The court shall order the county department undgt.42
appointone or more examiners havmg the specialized kno_wledmethe county of intended placement to prepaneport, either
determinecby the court to be appropriate, who shall examine thgjependentlyor with the department of health servidentify-
personand furnish a written report of the examination to the coyfy prospective residential options for community placement. In
within 30 days after appointment. The examiners shall have Ieganiifying prospectiveesidential options, the county department
sonableaccess to the person foarposes of examination and t0gha| consider the proximity of any potential placement to the resi
the persons past and_ present treatment records, as d_eflned il Snceof other persons on supervised releasetarie residence
51.30(1) (b) and patient health care records, as provided undgyersons who are iihe custody of the department of corrections
$.146.82 (2) (c) If any such examiner believes that the peisonnqregarding whom a sexfender notification bulletin has been
appropriatefor supervised release under théeria specified in jsgedto law enforcement agencies undeBGL1.46 (2m) (apr
sub.(4) (cg) the examiner shall report on the type of treatraedt (5m) The county department shall submit its report to the depart
servicesthat the person may need whiletre community on  antwithin 60 days following the court order

supervisedelease. The counsghall pay the costs of an examiner (f) Thecourt shall direct the department to use any submis

?5P0|ntedunder this subsection as provided undéf1s20 (18) sionsunder par(d), the report submitted under pge), or other

. . " ... . residentialoptions identified by the department to prepare a super
20 %4) (@) fThe;]:ourt, W'th?uaajurﬁhf” hear thg petition W't.h'rf‘.lvi edrelease plafor the person. The department shall prepare a
) days after the report of the court-appointed examiner IS Tlefl ey isegrelease plan that identifies the proposed residence.
with the court, unless the court for good cause extends this t"i“lﬁ% plan shall address the personeed, if anyfor supervision
limit. Expenses gbroceedings under this subsection shall be paé%unselingmedication, community subport service.'xsidentiaI'
asprovided under £1.20 (18) (b)(c), and(d). services,vocational services, and alcohol or other drug abuse
~(c) In making a decision under p&eg), thecourt may con  treatment. The supervised release plan shalsbbmitted to the
sider,without limitation because of enumeration, the nature aggyrtwithin 90 days of the finding under pérg). The court may
CirCUmStancegf the behavior that was the baSiS of the a”egati%antextensions of this time period for good cause.

in the petitionunder s980.02 (2) (a)the persors mental history (@) The court shall review the plan submitted by degart

andpresent mental condition, where the person will live, how tr?ﬁentunder par(cm). If the details of the plan adequately meet

persorwill supporthimself or herself, and what arrangements atfie treatment needs of the individual and the safety needs of the

availableto ensure that the person has access to anamiti oy nity then the court shall approtiee plan and determine
patein necessary treatment, including pharmacological treatmejL.

; 1 X . . tsupervised release is appropriate. Ifdb&ils of the plan do
using an antiandrogen or the chemical equivaléan antiandro . - jequately meet the treatment needs of the individutakor
genif the person is a serious child sefeofler A decision under

par.(cg) on a petition filed by a person who is a serious child Ssafetyneeds of the communijtthen the court shall determine that

offendermay not be made based on the fact that the person i E%?r:\é'rssidilﬁl?ssgd'Sr;ggggpr?ﬂ'?éek?é ?:gﬁusﬁdzﬁi%agatl?ﬁeozourt
propersubject for pharmacological treatment using an antiand derthis para raph P y

genor the chemical equivalent of an antiandrogen or on the f Q paragraph. .
thatthe person is willing to participate in pharmacological treat (5M) The department mayot arrange placement under this
mentusing an antiandrogen or the chemical equivalent of an arsgctionin a facility that did not exist before January 1, 2006.
androgen. (6m) An order for supervised release places the person in the

(cg) Thecourt may not authorize supervised release unle§§stodyand control of the department. The departnsémt]
basedon all of the reports, trial recordsnd evidence presented,arrangefor control, care and treatment of the person in the least
the court finds that all of the following criteria are met: restrictivemanner consistent with the requirements of the person

1. The person has made significant progress in treatment (Tin accordancevith the plan for supervised release approved
Y

the persons progress can be sustained while on supervis
release.

2. ltis substantially probable thtite person will not engage

he court under suk4) (g). A person on supervised release is
Subjectto the conditions set by the court and to the rules of the
department.Within 10 days of imposing a rule, the department
shall file with the court any additional rule of supervision not

in an act of sexual violence while on supervised release.  jnconsistenwith the rules oconditions imposed by the court. If
3. Treatment that meets the personeeds and a qualified the department wants to change a rule or condition of supervision
providerof the treatment are reasonably available. imposedby the court, the department must obtain toert's

4. The person can be reasonably expected to comply with approval. Before a person is placed on supervisddase by the
or her treatment requirements and with all of his or her conditioosurt underthis section, the court shall so notify the municipal
or rules of supervised release that are imposed by the court opbiice department and county shérér the municipality and
the department. county in which the person will be residing. The notification
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requirementunder this subsection doeet apply if a municipal Whether in a proceeding for an initial ch. 980 commitment or a later petition for
; ; ; supervisedelease, there is no requirement that the ptatee the person is treatable.
police departmenor county sherffsubmits to the court a written gizic, "Seibert220 Ws. 2d 308582 N.w2d 745(Ct. App. 1998)97-2554

statementvaiving the right to be notified. As used in this chaptefsubstantial probability” and “substantially probable” both

(7) (a) If thedepartment believes that a person on Supervistgﬂanmuch more likely than not. This standard for dangerousness does not violate

e . . al protection nor is the teramconstitutionallyague. State.\Curiel,227 Wis.
releasepr awaiting placement on supervised release, has violateflzgg 597 N.w2d 697(1999),97-1337

or threatened to violate, angondition or rule of supervised An institutionalized sex éénder who agreed to a stipulation providing supervised

. ; easegiving up his right to a jury trial on his disclgarpetition in exchange, had
releasethe department may petition for revocation of the Ordéqtl:onstitutional right to enforcement of the agreement. Stateueger 2001 WI

grantingsupervised release as described in(sor may detain  App 76,242 Ws. 2d 793626 N.W2d 83 00-0152
the person. An indigent sexually violent person is constitutionally entitled to assistance of
. . counselin bringing a first appeal as of right from a denial of his or her petition for
(b) If the department believes that a person on supervis@genisedeleass. State ox rel. Seibert v. Macht, 2001 WE&Z Wis.2d 378627
releasepr awaiting placement on supervised releasetliseat to N.W.2d881 99-3354

; person subject to a proceeding to revelgervised release is entitled to the same
the safety of others, the department shall detain the person ﬁ rocess protections agafled persons iprobation and parole revocation pro

petition for revocation of the order granting supervised releaseceedings. Notice of the grounds that taebasis for the revocation must be given.
describedn par (C) A court can only base a revocation ondheunds of public safety under sub. (6m)
. whennotice has beeproperly given. State VanBronkhorst, 2001 WI App 19047
(c) If the department concludes that the order granting SUpe@ks. 2d 247 633 N.W2d 236 00-3075
vised release should be revoked, it shall file with the committing? sexual assault need not occur and the pessmetiavior need not be criminal

f : ; : .~ beforethe court can conclude thisiere is a substantial probability that a person will
courta statement alleging tiwolation and or threat of a violation reoffendif institutional care is not continued. The relevant inquiry under sub. (4) is

anda petition to revoke the order for supervised release and piBetherthe behavior indicates a likelihood to riesid. State vSprosty 2001 WI

vide a copy of each to the regionalfick of the state public APSP 21:3(16%8:&3'52?0%8876(31% ’(\Il{)\/\&g i%nS 00@%‘}?14 relief to the state from a ch. 980
¢ : : ub. , . . , governs granting reli .
defendemesponsible fohandling cases in the county where th@ommittee’ssupervised release whéime committee is confined in an institution

committing court is located. If the department has detained th@aitingplacement on supervised releaSewb. (6m) provides no procedure for initi
persomnder par(a) or (b) the department shdile the statement atingrevocation other than by the department of health and family seadtes,

e : . . preventingcourts orprosecutors from initiating revocations. StatMerford, 2004
andt.he petition and prowde them to the reglon&befof the state | 5, 268 Ws. 2d 300674 N.W2d 349 01-2461
public defender withirv2 hours after the detention, excluding Sat ch. 980 was not unconstitutionally applied to the defendant when an order for

i diﬂ@ i supervisedelease could not be carried out due to an inability to find an appropriate
urdays,Sundays and legal hOIIdayS' Pen revocation hear lacemenand the defendant remained in custodpy judicial decision that puthe

ing, th_e department may detain the person in a jail or a facil@ymmunityat risk because of what agents of government may have done or not done
describedunder s980.065 The court shall refer the matter to thenustbalance the potential injury to societyhterests against the potentianefits

i indi i i thatwould flow from any rule designed to deter future conduct by those agents. State
authority for indigency determinations under®:7.07 (1)and U Schulpius, 2006 W1 287 Ws. 30 44707 N-W2d 495 02~1050

appo[ntmenbf counsel Under §77.05 (4) (j) The determination ™ A'ryle regulating the conduct of a sexually violent person on supervised release
of indigency and the appointment of counsel shall be done as saimfiifsth?hproce%urtal dgtg process hre?uiregwr:tpf adequte noticr?ti’f tﬁt:'jieag?t

; ; recisefor the probationeto know what conduct is required or prohibited. State v
ascircumstances permit. o Burris, 2004 WI 91273 Ws. 20 204682 N.W2d 812 00-1425

(d) The court shall hear the petition within @8ys, unless the  Under sub. (6m) [formerly s. 980.06 (2) (d)], a circuit court must determine

hearingor time deadline is waived by the detained person. A ﬁﬁq}p]etherany rule or condition of release has been violated or whether the safety of

L. e : othersrequires revocation. Aircuit court is not required to expressly consider alter
decisionon the petition to revoke the order for supervised releaggivesto revocation before revoking a sexually violent pessnpervised release
shallbe made within 90 days of the filing. Pending the revocati@mhenthe court determines that the safety of the public requires the garsomhit

hearing,the department may detain the person in the county J n'gg_aljgcsure facility State vBurris, 2004 WI 91273 Wis. 2d 294682 N.w2d

or return him or her to institutional care. The suficiency of evidence standard of review appligsenreviewing a circuit

(8) (a) If the court finds after a hearing by clear and Con_vimfourt‘s.order denying a petition for supervised release under sub. (4). The test for the
! sufficiencyof the evidencéo support the order is not whether a reviewing court is

ing evidence, that any rule or condition of release has been \éghvinced by clear and convincing evidence that a pergmition for supervised
latedand the courfinds that the violation of the rule or conditionreleaseshould be denied, but whether a circuit caating reasonablgould be so
meritsthe revocation of the order granting Supervised release, %\élncedby evidence it has a right to believe and accept as true. SBx@wn,

: WI 29,279 Wis. 2d 102693 N.W2d 71503-1419
courtmay revoke the order for supervised release and order thatperviseRelease Under Chapter 980: AlternativeBratect Visconsin While
the person be placed in institutional cafEhe court may consider Upholdingthe Constitution. Hamrin. 2007 WLR 889.
alternativedo revocation. The person shamain in institutional - ) )
careuntil the person is disctged from thecommitment under s. 980.09 Petition for discharge. A committed person may
980.090r is placed again on supervised release undet4uly).  Petitionthe committingcourt for dischage at any time. The court

(b) If the court finds after a hearing, by clear and convinci alldeny the petition under this section without a hearing unless

evidencethat the safety of others requires that supervised rele %petrifion allegmeéacés_ _fron;] WhhiCh thg court or: judry ma%/hc_on

be revoked the court shall revoke the order for supervised rele§&¥/€the persors condition haghanged since the date of his or
and order that the person be placed in institutional care. The pl' Initial commitment order so that the person does not meet the
sonshall remain in institutional care until the person is digggar C'iteriafor commitment as a sexually violent person.

from the commitment under 880.090r is placed on supervised ~ (2) Thecourtshall review the petition within 30 days and may
releaseunder sub(4) (g). hold a hearing to determini¢ it contains facts from which the

(9) (a) As a condition of supervised release granted under tﬁ@;rtor jury r_r;aycotnclude that t|r|1e p_ellrso? does notlmge{ the crite
chapter,for the first year of supervised release, the court shiff 'o" commitment as a seéxually violent person. In determining
restrictthe person on supervised release to the perdwihe underthis subsection whether facts exist that might warrant such
exceptfor outings that are under the direct supervision of a dep onclusionthe court shall consider any current or past reports

mento_f _corrections escort and _that are for employme_nt .pl.Jrposwrigéjr??:srps(?r?s%Ognrﬁqlz\rlw?sntoffaccct)ir|1nster|]eaeledtlta|1(r)1r;/ 28862&? gsgztg;
for religious purposes, dor caring for the persosbasic living mentationprovided by theerson or the state. If the court deter

needs. ) o X .
. minesthat the petition does not contain facts from which a court
(b) The department of corrections may contract for the escglj;;ry may conclude that the person does not iestriteria for
Se.j?é'tgss’?g%irapfggﬁgs a. 2761997 &, 27275 284 1999 a. 955.3223L commitmentthe court shall deny the petition. If the codeter
3232pto 32389 1999 a. 322001 a. 162003 a. 1872005 a. 431434 2007 a. 20 minesthat facts exist from W.hIC.h a court or jury could conclude
$5.3929 3930 9121 (6) (2)2007 a. 9697. the person does not meet criteria for commitment the court shall
Cross Refeence: See also ctDHS 98 Wis. adm. code. set the matter for hearing.

Sub.(6m) [formerly s. 980.06 (2) (d)] requires post—hearing notice to the local law : e
enforcemenagencies. In re Commitment of Goodst®® Ws. 2d 426544 N.W2d (3) Thecourt shall hold a hearing within 90 days of the deter

611 (Ct. App. 1996)95-0664 minationthat the petition contains facts from which the court or
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jury may conclude that theerson does not meet the criteria fo880.101 Reversal, vacation or setting aside of judg -
commitmentas a sexually violent person. The state has the buramant relating to a sexually violent offense; effect. 1) In
of proving by clear and convincing evidence thatperson meets this section,“judgment relating to a sexually violentfefise”
the criteria for commitment as a sexually violent person. meansa judgment of conviction for a sexually violentesfse, an

(4) If the court or jury is satisfied that the state has not met &gjudicationof delinquency on the basis of a sexually violent
burdenof proof under sul{3), the petitioner shall be disclygmd offense,or a judgment of not guilty of a sexually violentesfse
from the custody of the department. If the court or jury is satisfiéy reason of mental disease or defect.
thatthe state has met its burden of proof under @)bthe court (2) If, at anytime after a person is committed unde3&0.06
may proceed under 880.08 (4)to determine whether to modify ajudgment relating to a sexually violentesfse committed by the
the petitionets existing commitment order by authorizing supefersonis reversed, set aside, or vacated and that sexually violent
visedrelease. offensewas abasis for the allegation made in the petition under

History: 1993 a. 4791999 a. 92003 a. 1872005 a. 434 5.980.02 (2) (a,)the person may bring a motion inmstcommit

Persons committed under ch. 980 must berééd the right to request a jury for T -
dischargehearings under this section. Statost197 Ws. 2d 279541 N.W2d 15 mentrelief in the court that committed the person. The court shall

(1995),94-2356 proceedas follows on the motion for postcommitment relief:
Sub.(2) (a) does not contemplate an evidentiary hearing as is provided under sub : .

(2) (b). Under sub. (2) (a), the hearing is a paper revigheofeexamination reports (@) _If the sexually violent éénse was the sole ba?'s for the

thatallows the committing court to weed out frivolous petitions. Statawiick213  allegationunder $980.02 (2) (ajnd there are no other judgments

Wis. 2d 432570 N.W2d 626(Ct. App. 1997)96-3410 relating to a sexually violentfgnse committed by the person, the

Theright to counsel under sub. (2) (ajigbject to the same standards and proce hall id he iud d
duresfor resolving right to counsel issues as in criminal cases. Stateet, 2001 court shall reverse, set aside, or vacate the judgment wnder

wi Agp(3§,(24)11d Ws. 2d 4?'5626 1\LW23 26b00—0142 ¢ evid butd ) 980.05(5) that the persois a sexually violent person, vacate the
Sub. (2) (a) does not allow unlimited submission of evidence, but does allow i i

submission of a second medical examination report. Stateayer 2001 WI App E8mmitment orderand dischage the persofrom the custody of

51,241 Ws. 2d 417626 N.w2d 811, 98-3691 the department.

Probablecause that detainee is no longer a sexually violent person is not demon i i
stratedby an exper$ conclusion that the detainee has the alidityontrol his or her (b) If the sexually violent dénse was the sole basis for the

behavior. A court must not only consider whether the person haatility to make ~ allegation under €980.02 (2) (aput there are other judgments
choicesput the degree to which those choices are driven by a mental diseeder  relatingto a sexually violent éénse committed by the person that

philiais a mental disorder that by definition includes a diagnosis of lack of contr: : ; ;
State v Schiller 2003 W1 App 195266 Ws. 2d 992669 N.W2d 747 022963 Plavenot been reversed, set aside, or vacated, or if the sexually vio

Progressn treatment is one way of showing that a person is not still a sexually vi€nt offense was not the sole basis for the allegation under s.
Bttackine orginal inding thal an indiidusl was Sexually violent put ocuses on theo0-02(2) (2) the court shall determine whether to grant the per
presentand is evidence of whether an individual is still a sexually violent perso%.ona new trial under £80.05because theeversal, setting aside,
Statev. Pocan, 2003 W1 App 23267 Ws. 2d 953671 N.W2d 680 02-3342 or vacating of the judgment for the sexually violerfen$e would

The question at a sub. (2) (a) probable cause hearing is whether probable c i
existsto establish that the individual seeking disglds no longea sexually violent ﬁﬁﬂ)ablyehange the result of the trial.
personand is not whether the individual is substantigligbable to engage in acts ~ (3) An appeal may btaken from an order entered under sub.
of sexual violence if placed on supervised release or even if gischiaom commit 2) as from a final judgment.
ment. Probable cause to believe a person is no longer a sexually violent person i . )
satisfiedby a recommendation of supervised release without more. Sl History: 2001 a. 162005 a. 253434
2004WI App 140,275 Wis. 'Zd 421685 N.W2d 890 03-2098 ) ) ) ) ]

In order to provide a basis for probable cause to believe a person is no longer s§80.105 Determination of county and city , village, or
ally violent under sub. (2), an expertipinion must depend upon something morsi f id
thanfacts, professional knowledge, or research that was considered by an expert n orresiaence.
fying in a prior proceeding that determined pegson to be sexually violent. State i !

v. Combs, 2006 WI App 13295 Wis. 2d 457720 N.W2d 684 05-0859 (Jdm) ;he ﬂepartment shfatﬂt_eterrr]mne ab p%rs_cm co”unftyhoff |

The probable cause determination undeb. (2) (a) is the same as the probabld€Sldenceor the purposes of this chapter by doing all of the fo
causedetermination in a preliminary examination in a criminal proceeding. llowing:
assessingne or more re-examination reports at a hearing under sub. (2)(a); the cir . .
cuit court is to determine whether theraiplausible expert opinion that, if believed, (&) The department shall consider residence as the voluntary
would establish probable cause to believe a person is no longer a sexually vielentpencurrencef physical presence with intent to remain iplace
sonwithin the meaning of the statute under the standard establisertis. If - qf fixed habitation and shall consider physipetsence as prima
thereare two reports with conflicting opinions on this point, the court doedenide . . . .
whichit finds the more persuasive. Stat&wise, 2006 Wi App 17296 Ws. 2d  facie evidence of intent to remain.

130 722 N.W 2d 74204-3081 (b) The department shall apply the criteria for consideration of
residenceand physical presence under.faj to the factshat

existedon the date that the person committed the sexually violent
Bffensethat resulted in the sentence, placement, or commitment

980.095 Procedures for discharge hearings. (1) Useor
JURIES. (a) The district attorney or the department of justic
whicheverfiled the original petition, or the petitioner or hishar : P .
attorneymay request that a hearing unde¥89.09 (3)be to a jury thatwas in efect when the petition V\{as filed unde!9§u0:02

of 6. A jury trial is deemed waived unless it is demanded within (2M) Thedepartment shalletermine a persoitity, village,

10 days of the filing of the petition for disclyex or town of residence for the purposes of s. 980.08 (5) by doing all

. - f the following:
(b) Juries shall be selected and treated in the same mannec} TE: 2005 Wis. Act 431 created sub. (2m) and made extensive substantive

theyare selected and treated in civil actions in circuit court. TRgingesto's. 980.08 (5)2005 Wis. Act 434repealed s. 980.08 (5).
numberof jurors prescribed in pgg), plus thenumber of peremp 3y The department shall consider residence as the voluntary
tory challenges available to all of the parties, shall be called iRoncurrencef physical presence with intent to remain iplace

tially and maintained in thiery box by calling others to replace ¢ fiy o hapitation and shall consider physipetsence as prima
jurorsexcused for cause until all jurors have been examined. ie evidence of intent to remain

parties shall exercise in their ordethe state beginning, the o . .
peremptorychallenges available to them, and if any party declines (b) The department shall apply the criteria for consideration of

to challenge, the challenge shall be made by the clerk by lot. feSidenceand physical presence under.faj to the factsthat

(c) No verdict shall be valid or received unless at least 5 of tﬁﬁiStedon the date that the person committed the sexually \(iolent
jurorsagree to it offensethat resulted in the sentence, placement, or commitment

. . thatwas in efect when the petition was filed unde980.02
(2) PosT VERDICT MOTIONS. Motions after verdict may be  \yisiory: 1995 a. 2762001 a. 162005 a. 431

madewithout further notice upon receipt of the verdict. A persons county of residence shall be determined based on the facsitiatl
; n the date othe underlying dénse. A court does not have jurisdiction merely
(3) APPEA".S‘ Any party may appeal an order under thIS'Sl'llgecausehe defendant was in ai¥&onsin prison at the time the petition was filed.
section as a final order under cB88 and809. Statev. Burgess, 2002 WI Apj264, 258 Wis. 2d 548654 N.W2d 81 00-3074
History: 2005 a. 434 Affirmed on other grounds. 2003 WI 71, 262 WIZ&#,665 N.W2d 12400-3074
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The circuit court had jurisdiction to conduct ch. 980 proceedings involving afihe department shall provide the cards, without gba_[othe

enrolledtribal member who committed the underlying sexutdrafe on an Indian - fatp
reservation. State v Bumgess, 2008VI 71, 262 W&, 2d 354 665 N.W2d 124 departmenbf justice and district attorneys. The department of

00-3074 justice and district attorneys shall provide the cards, without
. ) . ) chargeto personspecified in sub(2) (am) These persons may

980.11 Notice concerning supervised release or dis -  sendcompleted cards to the departmefihealth services. All

charge. (1) In this section: recordsor portions of records dhe department of health services

(a) “Act of sexual violence” means act or attempted act thatthatrelate to mailing addressefthese persons are not subject to
is a basis for an allegation made ipetition under s980.02 (2) inspectionor copying under €9.35 (1) except as needed to com
(a). ply with arequest by the department of corrections und k46

(b) “Member of the family” means spouse, child, sibling-pa«(3) (d).

i i : . . 256.9126 (19)1 . 4401997 a. 1811 .
emtorlogal guardian _ o R SR TR T e e et vt

(c) “Victim” means a person against whom an act of sexual

violencehas been committed. _ 980.12 Department duties; costs. (1) Except aprovided
(2) If the court places a person supervised release under sin s5.980.031 (3)and980.07 (1) the department shall pay from
980.08 (4)or dischages a person under®30.09 (4) the depaft  the appropriations under £0.435 (2) (aand(bm) for all costs
mentshall do all of the following: relatingto the evaluation, treatment, and care of persons evaluated
(am) Make a reasonable attempt to notify whichefahe fob  or committed under this chapter

lowing persons is appropriate, if he or she can be found, in accord(2) By February 1, 2002, the department shall submit a report

ancewith sub.(3): to the legislature under s13.172 (2)concerning the extent to

1. The victim of the act of sexual violence. which pharmacological treatment using an antiandrogetier

2. An adultmember of the victing family, if the victim died chemical equivalent of an antiandrogen has been required as a
asa result of the act of sexual violence. conditionof supervised release under s. 980.06, 1997 stats., or s.

3. The victims parent or legal guardiaifithe victim is youn ~ 980.08and theeffectiveness of the treatment in the cases in which
gerthan 18 years old. its use has been required.

(bm) Notify the department of corrections. History: 1993 a. 4791997 a. 2841999 a. 92005 a. 434
(3) Thenotice under sul{2) shall informthe department of 9gp 13 Applicability. ~This chapter applies to a sexuallyvio

correctionsand the person under siB) (am)of the name of the |ent person regardless of whether the person engaged in acts of
personcommitted under this chapter and the daperson is sexyalviolence before, on or after June 2, 1994.

placedon supervised releasedischaged. The department shall  nistory: 1993 a. 479

sendthe notice, postmarked at least 7 days before the daterhe

soncommitted under this chapter is plaaedsupervised release980.14 Immunity. (1) In this section, “agency” means the
or dischaged, to the department obrrections and to the last-departmenbf corrections, the department of health services, the
known address of the person under g&).(am) department of justice, or a district attorney

(4) Thedepartment shall desigmd prepare cards for persons (2) Any agency or dicer, employee, or agent of an agency is
specifiedin sub.(2) (am)to send to the department. The cardgnmunefrom criminal or civil liability for anyacts or omissions
shall have space fothese persons to provide their names angkthe resulof a good faith ébrt to comply with any provision of
addresseghe name of the person committed under this chapt@fis chapter

andany other information the department determines is necessanistory: 2005 a. 434s.79, 129, 130, 2007 a. 26.9121 (6) (a)
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