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CHAPTER 968
COMMENCEMENT OF CRIMINAL PROCEEDINGS

968.01 Complaint. 968.265 Lie detector tests; sexual assault victims.

968.02 Issuancend filing of complaints. 968.27 Definitions.

968.03 Dismissal or withdrawal of complaints. 968.28 Application for court order to intercept communications.

968.04 Warrant or summons on complaint. 968.29 Authorizationfor disclosure and use of intercepted wire, electronic or oral
968.05 Corporations or limited liability companies: summons in criminal cases. communications.

968.06 Indictment by grand juty 968.30 Procedurdor interception of wire, electronic or oral communications.
968.07  Arrest by a law enforcementfifer. 968.31 Interceptionand disclosure of wire, electronic or oral communications
968.073 Recording custodial interrogations. prohibited.

968.075 Domestic abuse incidents; arrest and prosecution. 968.32 Forfeitureof contraband devices.

968.08 Release by law enforcemenfioér of arrested person. 968.33 Reports concerning intercepted wire or oral communications.

968.085 Citation; nature; issuance; release of accused. 968.34 Use of pen register or trap and trace device restricted.

968.09 Warrant on fallurg to ap_pear ) 968.35 Application for an order for a pen register or a trap and trace device.
968.10 Searches and seizures; when authorized. 968.36 Issuance of an order for a pen register or a trap and trace device.
968.11  Scope of search incident to lawful arrest. 968.37 Assistancen the installation and use afpen register or trap and trace

968.12 Search warrant.

968.13 Search warrant; property subject to seizure.
968.135 Subpoena for documents.

968.14 Use of force.

968.15 Search warrants; when executable.

968.16 Detention and search of persons on premises.
968.17 Return of search warrant.

968.18 Receipt for seized property

device.
968.38 Testingfor HIV infection and certain diseases.
968.40 Grand jury
968.41 Oath or afirmation of grand jurors.
968.42 Presiding juror and clerk.
968.43 Reporter; salary; assistant.
968.44 Witnesses.

968.19 Custody of property seized. 968.45 Witness rights; transcripts.
968.20 Return of property seized. 968.46  Secrecy.
968.205 Preservation of certain evidence. 968.47  District attorneywhen to attend. . o
968.21 Search warrant; secrecy 968.48  Attendance;absence; excuse; number required for grand gession;
968.22 Effect of technical irregularities. ‘numberrequired to concur in indictment.
968.23 Forms. 968.49 Fine for nonattendance.
968.24 Temporary questioning without arrest. 968.50  Report progress and return indictments.
968.25 Search during temporary questioning. 968.505 Procedure upon dischge of grand jury
968.255 Strip searches. 968.51 Indictment not to be disclosed.
968.256 Search of physically disabled person. 968.52 Votes not to be disclosed.
968.26 John Doe proceeding. 968.53 When testimony may be disclosed.
Cross-reference: See definitions in £67.02 wascommitted by the defendant must appear within the 4 corners of the document.

Statev. Haugen52 Wis. 2d 791191 N.W2d 12(1971).
H “ i o] A complaint is not defective because, bamedtatements to anficer that cannot
.968'(.)1 (_Zomplamt. (1) Facsimile machine” has the mean be admitted at the trialMiranda warnings were not given. Suelm objection is
ing given in s.134.72 (1) (a) waivedif not raised prior to trial. Gelhaar State 58 Ws. 2d 547207 N.W2d 88
(2) Thecomplaint is a written statementtbie essential facts 1973

PT— .. To chage a defendant with the possession or sale of obscene materials, the com
Cor_‘S“tU“”che Ofense_ chayed. A person _may make a Complamblaintmust allege that the defendant knew the nature of the materialsge chact
oninformation and belief. Except as providedub.(3), the com  ing “feloniously” is insuficient to chage scienter State vSchneide60 Ws. 2d 563
plaint shall be made upon oath before a district attorney or judgjg N-W.2d 630(1973). o »
asprovided in this chapter A complaint based on a policdioér's sworn statement of what the alleged victim

p ) ) describedas having actually happened met the test of reliability of the informer and

(3) A person may comply with suf) if he or she makes the constitutedprobable cause for a magistrate to issue a warrant for the arrest of the
oathby telephone contact with the district attorney or judge, sigfg{endant-Allison v. State52 Ws. 2d 14.214 N.W2d 437(1974).

. . f An absolute privilege attached to alleged defamatory statements made by the
the statement and immediately thereafter transmits a copy of g ndanabout the plaintffto anassistant district attorney in seeking the issuance

sighedstatement to the district attorney or judgng a facsimile of a criminal complaintBergman v Hupy, 64 Wis. 2d 747221 N.W2d 898(1974).
machine. The person shall also transmit the origina| signed-stateA criminal complaint sdiciently alleges probable cause that the defendant has

: : F ; fetr mmittedthe alleged dénse when it recites thatparticipant in the crime has
ment, without using a facsimile machine, to the district attoméamittedhis own participation and implicates the defendant, since an inference may

or judge. If the complaint is filed, both the original and the copreasonably drawn that the participant is telling the truthf \R@tate 65 Ws. 2d

shallbe filed under s968.02 (2) 713 223 N.W2d 446(1974).
History: 1989 a. 3361995 a. 351 A complaint, alleging that the defendantdlarized drailer at a construction site,
To be constitutionally sfitient to support the issuance of an arrest warrant and sedn part upon the hearsay statements of the construction foreman that tools found

- h : i the defendard’automobile had been locked in the traileas suficient to satisfy
showprobable cause, a complamust contain the essential facts constituting th - p
offensechaged. A complaint was fatally defective in merely repeating the langua e%()) pronged test dfguilar. Anderson vStatef6 Ws. 2d 233223 N.W2d 879

?{gt%ftat”te allegedly violated. Stardtflliams, 47 Ws. 2d 242177 N.W2d 61 In determining the sti€iency of a complaint, the credibility @fformants or wit

Fora chage of resisting arrest, a complaint stated in statutory language Wias S%ZSEZ ifoﬁdfgf?\ﬁe\',\y,ztﬁsé%%(%%% 2-prongeitar standard. State tarshall, 92

cientand no further facts were necessatate vSmith,50 Ws. 2d 460184 N.w2d e h L -
889 (1971). A criminal complaint may be attacked when there has been an omission of critical
A complaint is sifcient as to reliability of hearsay information if théioér mak (r:r‘laautggasl‘\{\g:g r\\/m;lr%s 'fgg's{,\?seczecf %%%lsfg; i;nv'vrgzazrggldg%%(; (0 determine probable
thgalsgsetgtg?atﬂsa\t/ %sugggﬁgf rc/“elswzrgtgr;gtlegsr'r\l‘ewz%f t3r12e18317c>1r)V|ctlm offémsef Neithera presumption of prosecutor vindictivenesactual vindictiveness was
o o : ’ ) . found when, following a mistrial resulting from a hung jutiie prosecutor filed
A disorderly conduct complaint, which alleged that the defendant at atitated jcreasedthages and then fiired to accept a plea lyain requiring a guilty plea to
andplace violateds. 947.01 (1) by interfering with the policdfioér—complainant e griginalchages. Adding additional chges to obtain a guilty plea does no more
while he was taking another person into custody and that thgechvas based on the han present the defendant with the alternative ajdrg trial orfacing chages on
complainant'personal observations, met the test of legdiciericy and did not lack \yhich the defendant is subject to prosecution. Statehnson, 2000 Wi 1232Wis.
specificity so as to invalidate a conviction. StateBecker 51 Wis. 2d 659188 679 605 N.W2d 846 97-1360 !
N.w.2d 449(1971); o . . o Thetest of a complaint is of minimal adequacy in setting forth the essential facts
A defendant waives objections to thefisigncy of a complaint by not objecting establishingorobable cause through a common sense, and not hypertechnical, evalu
beforeor at thetime of pleading to the information. DayState52 Ws. 2d 122187 ation. Only afidavits specifically incorporated into the complaint may be used to
N.W.2d 790(1971). showprobable cause, but the legal term of art, “incorporated by reference,” need not
A complaint is a self-contained cbar and it alone can be considered in determinbe used; the term “attached” was ficient. State vSmaxwell, 2000 WI App 112,
ing probable cause. Fadtsat would lead a reasonable person to conclude that a cri285Wis. 2d 230612 N.W2d 756 99-2261
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Formssimilar to the uniform trdit citations that are used as complaintgttate  defendanbr a summons in lieu thereof. The warranglwmmons
criminal prosecutions in certain misdemeanor casessuficient to confer subject ; :
matterjurisdiction on the court, but any conviction that results from thesrin the S_ha” be delivered forthwith to a law enforcemerfiasr for ser
mannerdescribed in the opinias null and void; ss. 968.02, 968.04, 971.01, 971.04/IC€.

971.05and 971.08 are discussed. 63 AGgn. 540. (@) When an accused has been arrested without a warrant and

968.02 lIssuance and filing of complaints. (1) Except as is in custody or appears voluntarily before a judge, no warrant

otherwiseprovided in this sectiors complaint chajing a person shallbe issued and the complaint shall be fledhwith with a

with an ofense shall be issued only by a district attornethef judge. ) ) ]

county where the crime is alleged to have been committed. A (b) A warrant or summons may be issiigch judge in another

complaintis issued when it is approved for filitxy the district county when there is no available judge of the county in which the

attorney. The approval shall be in tfierm of a written endorse complaintis issued. The warrant shall be returnable before a

menton the complaint. judgein the county in which the fefnse alleged in the complaint
(2) After a complaint has been issued, it shall be filed with\¥as committed, and the summons shall be returnable before the

judgeand either a warrant or summons shall be issued or the céffeuit court of the county in which thefefise alleged in the com
plaint shall be dismissed, pursuant t®68.03 Such filing com Plaintwas committed.
menceghe action. (c) Ajudge may specify geographical limits for enforcement

(3) If a district attorney refuses or is unavailable to issuetha warrant.
complaint,a circuit judge may permit the filing of a complaint, if (d) An examination of the complainant or witness under sub.
the judge findsthere is probable cause to believe that the persfl) may takeplace by telephone on request of the person seeking
to be chaged has committed anfefise after conducting a hear the warrant or summons unless good cause to the contrary
ing. If the district attorney has refused to issue a complaint, heampears.The judge shall place each complainant or witness under
sheshall be informeaf the hearing and may attend. The hearingathand arrange for all sworn testimony to be recorded, either by
shallbe ex parte without the right of cross—examination. a stenographic reporter or by mearis voice recording device.

(4) If the alleged violator under948.55 (2)or948.60 (2) (c) Thejudgeshall have the record transcribed. The transcript; certi
is or was the parent or guardian of a child who is injured or diied as accurate by the judge or repqréer appropriate, shall be
asa result of an accidental shooting, the district attorney may cdited with the court. If the testimony wascorded by means of a
sider,among other factors, the impact of the injurgleath on the voice recording device, the judge shall alle the original
alleged violator when deciding whether to issue a complairmecordingwith the court.
regardingthe alleged violation. This subsection does not restrict (2) Summons. (a) In any casthe district attorneyafter the
the factors that a district attorney may consider in decidingsuanceof a complaint, may issue a summons in lieu of request
whetherto issue a complaint regarding any alleged violation. ing the issuance o warrant. The complaint shall then be filed

History: 1977 c. 4491991 a. 1391999 a. 185 with the clerk.

A judge abused his discretion in barring the public from a hearing under sub. (3). . . . . .
Stateex rel. Newspapers Circuit Court, 124 Ws. 2d 499370 N.W2d 209(1985). (b) In misdemeanor actions where the maximum imprison

A judges order under sub. (3) is not appealable. GavcMaroney127 Ws. 2d ~ mentdoes not exceed 6 months, the judge shall issue a summons

69,;;7(2!).\‘;\32:5 igtl(g;?\}egazall?gjr)t authority to order a district attorney to fite-dif insteadof a warrant unless the judge believes that the defendant
entor additional chayes than thosalready brought. Unnamed Petitioneial- will not appear in response to a summons.

WOSrtuth(iSrgijji;ecst.ﬁt?z:gr\{fsérzudpcl)r?m: ?)e'\:s\(l)\ln2 svﬁcz ?s(?fgeAs?JFt))Jelc%%?)a proposed-pros (c) If a person summoned fails to appear in response to-a sum
tion théright to participate in any way or to obtain reconsideration of the ultimaﬁl\%nS'ss_ued by a d|5t_”Ct attome_@"e d'Str'Ct attome_y may_ _pfO
decisionreached. A defendant named in a complaint issued purstait.it8) has  ceedto file the complaint as provided in%68.02and, in addition
thesame opportunity to challenge in circuit court the legal and factdiienéy of tP endorsing his or her approval on the complaint, shall endorse
thatcomplaint as defendant named in a complaint issued pursuant to sub. (1). Kalal h lai he f h h d failed d
v. Dane County2004 WI 58271 Ws. 2d 633681 N.W2d 110, 02-2490 uponthe complaint the fact that the accused failed to respond to
A refusal to issue a complaint under sub. (3) may be proven directlg@amstan @ summons.
tially, by inferences reasonably draivom words and conduct. The refusal can be .
openand explicit or indirect and inferred. Inactialone will ordinarily not support (3) MANDATORY PROVISIONS. () Warrant. The warrant shall:
aninference of aefusal to prosecute. Kalal@ane County2004 WI 58271 Ws. 1. Bein Writing and signed by the judge
2d 633 681 N.W2d 110, 02-2490 ) . ' .
Formssimilar to the uniforntrafiic citation that are used as complaints to initiate 2. State the name of the crime and the sectiorgeldand
criminal prosecutions in certain misdemeanor casessuficient to confer subject numberof the section alleged to have been violated.
matter jurisdiction on the court but any conviction that results from their use in the . .
mannerdescribed in the opinids null and void; ss. 968.02, 968.04, 971.01, 971.04, 3. Have attached to it a copy of the complaint.

) Souting of prosomutoril sseraion i decision e complaint, - State the name of the person to be arrested, if known, or if
Becker 71 MLR 749 (1988) PN not known, designate theerson to be arrested by any description

by which the person to be arrested can be identified with reason

968.03 Dismissal or withdrawal of complaints. (1) If ablecertainty
thejudge does not find probable cause to believe thaffanse 5. State the date when it was issued and the name of the judge
hasbeen committed or that the accused has committed it, the jud@ issued it together with the title of the judgefice.
shallendorse such finding on the complaint éifedthe complaint 6. Command that the person against whbencomplaint was
with the clerk. madebe arrested and brought beftite judge issuing the warrant,

(2) An unserved warrant or summons shallthet request of o, if the judge is absent or unable to act, before some other judge
the district attorneybe returned to the judge who may dismtii®s  in the same county
action. Such request shall be in writing, it shall state the reasons 7. The warrant shall be in substantially the following form:
thereforin writing and shall be filed with the clerk. STAT'E OF WISCONSIN )

(3) The dismissals in subgl) and(2) are without prejudice. '

History: 1993 a. 486 ... County
] State of Visconsin
968.04 Warrant or summons on complaint. (1) WAR- VS

RANTS. If it appears from the complaint, or from arfiddvit or D' fendant

affidavits filed with the complaint or after an examination under (Defendant(s))

oathof the complainant or witnesses, when the judge determingdE STATE OF WISCONSIN © ANY LAW ENFORCEMENT
thatthis is necessaryhat there is probable causebelieve that OFFICER:

an offense has been committed and that the accused has comA complaint, copy of which is attached, having been filed with
mitted it, the judge shall issue a warrant for the arrest of tlme accusing the defendant(s) of committing the crime afan.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2007/968.03
https://docs.legis.wisconsin.gov/document/statutes/2007/948.55(2)
https://docs.legis.wisconsin.gov/document/statutes/2007/948.60(2)(c)
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1991/139
https://docs.legis.wisconsin.gov/document/acts/1999/185
https://docs.legis.wisconsin.gov/document/courts/124%20Wis.%202d%20499
https://docs.legis.wisconsin.gov/document/courts/370%20N.W.2d%20209
https://docs.legis.wisconsin.gov/document/courts/127%20Wis.%202d%2069
https://docs.legis.wisconsin.gov/document/courts/127%20Wis.%202d%2069
https://docs.legis.wisconsin.gov/document/courts/377%20N.W.2d%20201
https://docs.legis.wisconsin.gov/document/courts/157%20Wis.%202d%20157
https://docs.legis.wisconsin.gov/document/courts/458%20N.W.2d%20575
https://docs.legis.wisconsin.gov/document/courts/271%20Wis.%202d%20633
https://docs.legis.wisconsin.gov/document/courts/681%20N.W.2d%20110
https://docs.legis.wisconsin.gov/document/courts/02-2490
https://docs.legis.wisconsin.gov/document/courts/271%20Wis.%202d%20633
https://docs.legis.wisconsin.gov/document/courts/271%20Wis.%202d%20633
https://docs.legis.wisconsin.gov/document/courts/681%20N.W.2d%20110
https://docs.legis.wisconsin.gov/document/courts/02-2490
https://docs.legis.wisconsin.gov/document/statutes/2007/968.03(1)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.03(2)
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/statutes/2007/968.04(1)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.02

3 Updated 07-08Wis. Stats. Database COMMENCEMENT OF CRIMINAL PROCEEDINGS 968.07

trary to sec. ...., Stats., and | having found that probable causgb) A warrant is served by arresting the defendant and irform

existsthat the crime was committed by the defendant(s). ing the defendant as soon as practicable of the nature of the crime
You are, therefore, commanded to arrest the defendant(s) #fidh which the defendant is clyed.

bring .... before me, ¢if | am not available, before some other (c) An arrest may be made bylaw enforcement fi€er with-

judgeof this county outa warrant in the law enforcementicér's possession when the
Dated ...., .... (year) law enforcement dicer has knowledge that a warrant has been
....(Signature) issued.In suchcase, the dter shall inform the defendant as soon

aspracticable of the nature of the crime withich the defendant
is chaged.

warrantshall be beneath th molaift rate forms ar d (d) Thelaw enforcement diter arresting a defendant shall
arrantshall be beneath the complaifitseparate forms are use 'endorseupon the warrant the time and place of the arrest and the

acopy of the complaint shall be attached to the warrant. law enforcement dicer's fees and mileage therefor
(b) Summons. 1. The summons shall command the defendantyistory: 1973 c. 121975 c. 3941, 199 1977 c. 44%s.480, 497, 1983 a535

to appear before a court at a certain time and place and shall b‘slindCt. Olrder 141I Ws. 2d xiii (19372:1)9(% a. 1511993 a. 4861997 a. 250
i H Judicial Council Note, 1988:Sub. (1 permits an arrest warrant or summons
SUbStantla”ythe form set forth in subd. . . to be issued upon the basis of sworn recorded testimony received by telephone on
2. A summons may be served anywhere in the state and it skallesof the person seeking the warrant or summons unless goodadbseon

i i ry appears. The telephopmcedure permits faster processing of the application,
beserved bydelivering a copy to the defendant personally or lj\yﬁlﬂle preserving a record of the basis for subsequent refRanOrder d&ctive Jan.

leavinga copy at the defendasitisual place of abode with a per 19gg]
son of discretionresiding therein or by mailing a copy to the To be constitutionally stitient to support the issuance of an arrest warrant and to

defendant'slast—-known address. It shall be served by a |a§,?fowprobable cause, a complamust contain the essential facts constituting the
f Dffi offensechaged. A complaint was fatally defective in merely repeating the language
entorcemenboliicer. . . . of the statute allegedly violated. Stat&\illiams, 47 Ws. 2d 242177 N.W2d 61
3. The summons shall be in substantially the following forn{1970).
A warrant was properly issued upon sworn testimony of a tietfan accom

....(Title)
8. The complaint and warrant may be on the stmma. The

a. When issued by a judge: plice had confessed and implicated the defendant, since reliable hearsay is permitted
STATE OF WISCONSIN, anda confession is not inherently untrustworti@krasinski vState51 Ws. 2d21Q
186 N.W.2d 314(1971).
.... County Whena complaint alleged that a reliable informant procured a samleug
State of Visconsin from the defendarg’apartment, the inference that the informant observed the defen
dant’'spossession of a controlled substance satisfieAghidar test. Scott vState,
VS. 73 Wis. 2d 504243 N.w2d 215(1976).
(Defendant) A criminal prosecution is properly and timely commenced by a John Doe com
plaintand arrest warrant that identify the defendant solely by a DNA profile, which
THE STATE OF WISCONSIN D SAID DEFENDANT meetsthe requirement of sub. (3) (a) 4. that if the defenglamatme is not known the

lai £ which i hed. havi b filed .ﬁfrsonto be arrested must be identified by any description by which the person to be
A complaint, copy of which is attached, having been filed Willfrestectan be identified with reasonable certairfate vDabney 2003 Wi App
meaccusing the defendant of committing the crime ofontrary 108,264 Ws. 2d 843663 N.W2d 366 02-2445

to sec. ...., Statsand | having found that probable cause exists thafNOTE: See also the notes to Article I, sectiori 1of the Wisconsin Constitu
the crime was committed by the defendant. tion.

You, ..., are, therefore, summoned to appear before Branchge8.05 Corporations or limited liability companies:
of the ... court of .... County at the courthouse in the City of ....dammons in criminal cases. (1) When acorporation or lim

answersaid complaint, on ...., ...., (year) at .... o’clackhe .... ijted liability company is chared with the commissioaf a crimi
noon, and in case of your failure to appeawarrant for your na| offense, the judger district attorney shall issue a summons
arrestwill be issued. settingforth the nature of the feinse andcommanding the corpo
Dated ...., .... (year) ration or limited liability company to appear before a court at a
....(Signature) specifictime and place.
....(Title) (2) Thesummons for the appearance of a corporation or lim

ited liability company may be served psovided for service of a
summonsupon acorporation or limited liability company in a
civil action. The summons shall be returnable not lesstBan

b. When issued by a district attorney:
STATE OF WISCONSIN,

... County _ daysafter service.
State of Visconsin History: 1993 a. 12.
VS Cross—reference: See s973.17for provision for default judgment against a-cor
’ poration.
.... (Defendant) . . o
THE STATE OF WISCONSIN D SAID DEFENDANT 968.06 Indictment by grand jury . Uponindictment by a

A complaint, copy of which is attachedaving been made 9randjury acomplaint shall be issued, as provided by&s.02
beforeme accusing the defendant of committing the crime of Upon the person named in the indictment ancpéiteon shall be
contrary to sec. ...., Stats. entitledto a preliminary hearing underg70.03 and all proceed

ings thereafter shall be the same as if the person had been initially
You, ...., are, therefore, summoned to appear before Branch o -
of the .... court of .... County at the courthoﬂge in the City of m_qhargedmder 5968.02and had not been indicted by a grand.jury

Qistory: 1979 ¢. 291

answersaid complaint, on ...., .... (year), at .... o’clackhe ....
noon,and in case of your failure to appeawarrant for your 968.07 Arrest by a law enforcement officer . (1) A law
arrestmay be issued. enforcemenbfficer may arrest a person when:

Dated ...., ... (year) (@) Thelaw enforcement diter has a warrant commanding

.... (Signature) thatsuch person be arrested; or
.... District Attorney (b) The law enforcement fider believes, on reasonable
4. The complaint and summons may betla same form. groundsthat a warrant for the perssrarrest has been issued in

The summons shall beeneath the complaint. If separate form#his state; or
areused, a copy of the complaint shall be attached to the sum(c) The law enforcement fider believes, on reasonable

mons. grounds,that a felony warrant fothe persors arrest has been
(4) Service. (a) The warrant shall be directénl all law issuedin another state; or

enforcemenbfficers of the state. A warrant may be seraag (d) There are reasonable grounds to believe that the pisrson

wherein the state. committingor has committed a crime.
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(1m) Notwithstandingsub. (1), a law enforcement fi€er a person suspected of committing a crime from the timestise
shall arrest a persowhen required to do so unde843.12 (7) pectis or should be informed of his or her rightstmnsel and to
813.122(10), 813.125(6), 813.128 (1) (h)or968.075 (2) (apr remainsilent until the questioning ends, duriwgich the oficer
(5) (e) or agent asks a question that_ is rea_lsonably likely to elicit an

(2) A law enforcement fiter making a lawful arrest may incriminatingresponse and during which a reasonable person in
commandthe aidof any person, and such person shall have thige suspect position would believe that he or shéisustody or
samepower as that of the law enforcemerfiaar. otherwisedeprived of his or her freedom of actionany signifi
~ (3) If the alleged violator under948.55 (2)or948.60 (2) (c) _cantway ' _ _
is or was the parent or guardian of a child who is injured or dies(b) “Law enforcement agency” hase meaning given in s.
as a result of an accidental shooting, no law enforceméiegof 165.83(1) (b).
may arrest the alleged violator until at least 7 days after the datqc) “Law enforcement dicer” hasthe meaning given in s.
of the shooting. 165.85(2) (c).

History: 1991 a. 1391993 a. 4862005 a. 104 K . . . .

If the police have probable cause for arrest without a warrant, they maylweak (2) ltis th_e policy of th|5_ state to ma!(e an audio or audio and
_all_rt]ioor to gfe;:t the arrest affter annmcmwlr purpose in delmra;r:glnlgl %drplss[(lpn.wsual recording of a custodial interrogation of a persospected

eremedy for excessive force is raismissal of the criminal chge. Nadolinski P i
V. State 6 Ws. 2d 259174 N.W2d 483(1970). of committing afelony unless a condition under9§.2.115 (2) (a)

An arrest based soletyn evidence discovered after an illegal search is invalidL- t0 6. applies or good causeshown for not making an audio or
(Sltg%eoe)x rel. Furlong vWaukesha County Cour7 Wis. 2d 515177 N.w2d 333 audioand visual recording of the interrogation.

While probable cause for an arrest without a warrant requirearthaficer have (3) A law enforcemem (D'b,er F’r agent in Ia,W enforcemem
morethan a mere suspicion, thdicér does not need the same quantum of eviden@gencyconducting a custodial interrogation is not required to
necessaryor conviction, but information that would lead a reasonalfieesfto  jnform the subject of thnterrogation that the fifer or agent is
believethat guilt is more than a possibilithich information can bbased in part . : X . : :
on hearsay State vDiMaggio, 49 Wis. 2d 565182 N.W2d 466(1971). r_naklng anaudio or audio and visual recording of the interroga

An officer need not b possession of a warrant to make a valid arrest. Schill tion.

State,50 Wis. 2d 473184 N.W2d 858(1971). History: 2005 a. 60

An arrest was valid when a defendant, approached byfiaerofoluntarily stated Instituting Innocence Reform: &tonsins New Government Experimeriruse.
thathe assumed they woultgt looking for him because he had been the last persQogWLR 645.
to see the victim alive. Schenk$tate51 Wis. 2d 600187 N.W2d 853(1971).

Policehavegrounds to arrest without a warrant when they have information fr051 . Lo .
areliable informer that a crime is b committed, when they check the information,268.075  Domestic abuse incidents; arrest and pro -
andwhen the defendants attempt to escape when stopped. Mdit@e53Wis.  secution. (1) DEerINITIONS. In this section:
2d 662, 193 N.W2d 874(1972). ; . ., . .

A person is not under arrest and tHcef is not attempting an arrest, so far as the (a) Domestic abuse” means any of the foIIowmg engaged in

right to use force is concerned, urtiie person knows or should know that the persoldy an adult person against his logr spouse or former spouse,

restrainingor attempting to restrain him or her is aficgfr. Celmerv. Quarbeg, 56 i i ; P

Wis. 2d 581 203 N W2d 45(1972) againstan adult with v_vhom the person resides or fo_rm@byded .
An arrest pursuant to a validarrant is legal even though théicér entered the OF @gainst an adult with whom the person has a child in common:

defendant'shomewithout warning or knocking; therefore the court had personal i inflicti i i i ini i
jurisdiction. State vMonsoor56 Ws. 2d 689203 N.W2d 20(1973). 1. Intentional infliction of physical pain, physical injury ¥

Thefactthat a witness had identified the defendant by photograph wasesuf ness.
to support an arrest, even though the witness was not allowed to identife¢nelant 2. Intentional impairment of physical condition.
atthe trial. State.WVallace,59 Wis. 2d 66 207 N.W2d 855(1973). . .

Whenan oficer, mistakenly believing in good faith that the occupants cdr had 3. Aviolation of $940.225 (1)(2) or (3).

committeda crime,stopped a car and arrested the occupants, the arrest was illegal, i aga
but a shotgun in plain sight on the back seat could be seized and used in evide 4. A phySICal actthatm use the other person reasonably

ce, . ; : f

Statev. Taylor, 60 Wis. 2d 506210 N.W2d 873(1973). 0 fear imminent engagement in the conduct descrilneder
Enforcementfficers may make constitutionally valid arrests withmatrrants ~ subd.1., 2. or 3.

undersub. (1)(d) if they have reasonable grounds to believe that the person has com M ” . e .

mitteda crime. Rinehart \State 63 Ws. 2d 760218 N.W2d 323(1974). (b) “Law enforcement agency” has the meaning specified in

The police force is considered as a unit. If there is a police-charcwietiunica ~ S. 165.83 (1) (b)
tion to the arresting @ter who acts in good faith, the arrest is based on probable “ : » PR
causewhen facts exist within the polickepartment. State 8hears68 Wis. 2d 217 (C) Predqmlnant_ aggressor me_ans the mO_St S|gn|f|c_an@, but
229N.W.2d 103(1975). not necessarily the first, aggressor in a domestic abuse incident.

Whenbags were heavy and contained brick—tikgects obtained in an overnight “ ” i i i inei
trip and the defendasthouse was under surveillance, there prabable cause for (d) Party” means a person involved in a domestic abuse inci
arrestfor possession of marijuana. Stat®kelpsy3 Wis. 2d 313243 N.W2d 213 dent.

(1976). .
Thetest under sub. (1) (d) is whether the arrestifigeafcouldhave obtained a (2) CIRCUMSTANCESREQUIRINGARREST,PRESUMPTIONAGAINST

warranton the basis of information known prior to the arrest. Police may relyen CERTAIN ARRESTS. (&) Notwithstanding €68.07 (1)and except
witnessreports of citizen informers. LovedayState74 Ws. 2d 503247 N.w2d  asprovided in pargam)and(b), a law enforcement fi€er shall

116(1976). : £
An officer may make a warrantless arrest for an ordinance violatiostaftatory aresiand tak_e & person into custody . .
counterparbf the ordinance existCity of Madison vRicky Two Crow 88 Wis. 2d 1. The oficer has reasonable grounds to believe that the per
152 ?d76 N-Wi? ,3595Cdt- App. 19,7?)-k s admissible ac | e areSONS committing or has committed domestic abuse and that the
vidence obtained during a mistaken arrest is admissible as long as the arre ; ; il A
officer acted in good faith and had reasonable, articulable grounds to believe thaﬁ‘ér\]gsong actions constitute the commission of a crime; and
suspectvas the intended arrestee. Stateee,97 Wis. 2d 679294 N.W2d 547(Ct. 2. Any of the following apply:
App. 1980). . . Lo .
An arrest by an out-of-state policdicér was a valid citizes'arrest. State Bla a. The oficer has a reasonable basis for believing toatin
wek, 114 Ws. 2d 332338 N.w2d 120(Ct. App. 1983). ueddomestic abuse against the alleged victim is likely
Whena defendans’ mother admitted police into heome to talk to her son, the . . . [ .
subsequenarrest of her son was valid. Stat®edgers119 Ws. 2d102 349 N.w2d b. There is evidence of physical injury to the allegitim.
45'3(1934)-I ] + and deta or " B The person is the predominant aggressor
unicipal police may arrest and detain a person for whom another municipality . .
in another county has issued a civil arrest warrant. 61 Btp. 275. ] (am)_ Notwithstanding $968.07 (1) unless the persaarrest
A city police oficer is a law enforcement fider and trafic officer within s. IS required under s813.12 (7) 813.122 (10)813.125 (6) or
345.22. 61 Atty. Gen. 419. ) - . .
NOTE: See also the notes to Article |, sectiorilof the Wisconsin Constitu 8.13'128(1) (b) O.r SUb'(S) (e) if a .laW enforcement ber Id.enn
tion. fies the predominant aggressiris generally not appropriate for

alaw enforcementfficer to arrest anyone under dai) other than
968.073 Recording custodial interrogations. (1) Inthis the predominant aggressor
section: (ar) In order to protect victims from continuing domestic
(a) “Custodial interrogation” means an interrogation by a laabusea law enforcemertdfficer shall consider all of the follow
enforcemenbfficer or an agent of a law enforcement agency afg in identifying the predominant aggressor:
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1. The history of domestic abuse between the parties, if it cdeterminewhether the person involvéd the incident should be
bereasonably ascertained by théaaf, and any information pro chaged with the commission of a crime.

vided by witnesses regarding that history (5) CONTACT PROHIBITION. (a) 1. Unless theris a waiver
2. Statements made by witnesses. underpatr (c), during the 72 hours immediately following an arrest
3. The relative degree of injury inflicted on the parties. ~ for a domestic abuse incident, the arrested person shall avoid the
4. The extent to which each person present appears to fear&$jdencef the alleged victim othe domestic abuse incident and,
party. if applicable, any premises temporarily occupied by the alleged
5. Whether any party is threatening or has threatened fut igtim, and avoid contacting or causing any person, other than law

harmagainst another party or another fantityhousehold mem enforcemenifficers and attorneys for the arrested person and
ber allegedvictim, to contact the alleged victim.

6. Whether either partgcted in self-defense or in defense of _2: AN arrested person who intentionally violates this para
any other person under the circumstances describecddBossg  9raphshall be required to forfeit not more than $1,000.

(b) If the oficer’s reasonable grounds for belief undet @gr . (0) 1. Unless there is a waiver under (i a law enforcement
1. are based on a report of an alleged domestic abuse incidentffiger or othemerson who releases a person arrested for a domes
officer is required to make an arrest under @ronly if the report tiC abuse incident from custody less than 72 hours after the arrest
is received, within 28 days after the day the incident is alleged¥g2!! inform the arrested person orally and in writing of the

have occurred, by thefider or the law enforcement agency thaf€duirementsunder par(a), the consequences of violating the
employsthe oficer. requirementsand the provisions of 839.621 The arrested per

(2M) IMMEDIATE RELEASE PROHIBITED. Unless s.968.08 sonshall sign an acknowledgment on thétten notice that he or

applies,a law enforcement figer may not release a persehose shehas received notice aind understands the requirements, the

. . : consequences efolating the requirements and the provisions of
grg%sgtv\(/)z;so:egsjpl)rggrg %%?grseq?jgggétzﬁ Oﬁ)g;g %Eo(slt)s bail undersl 939.621 If the arrested person refuses to sign the noticer, he

(3) LAw ENFORCEMENTPOLICIES. (&) Each law enforcementShemaly not be released from custody
agency shall develop, adopt and implement written policies 2. If there is a walver under pér) and theperson is released

4 ; o ™ dersubd.1., thelaw enforcement diter or other person who
regardingarrest procedures for domestic abuse incidents. ' .
policiesshall include, but not be limited to, the following: refeaseshe arrested person shall inform the arrested person orally

L ; . andin writing of the waiver and the provisions 0089.621

1. a. A statement emphasizing that in most circumstances, 3. Failure t v with th i . t und bd

otherthan those under suf®), a law enforcement fi€er should - Faujure tocomply with the notice requirement under subd.
1.regarding a person who is lawfully released from custody bars

arrest and take a person into custody if tHieaf has reasonable ti d but d + &gct th licati ;
groundsto believe that the person is committing or has committ@dProsecution undesar (a), but does not &ct the application o
$.939.621in any criminal prosecution.

domesticabuse and that the perseactionsconstitute the com . . . I
mission of a crime. (c) Atany time during the 72-hour period specified in @gr
b. A policy reflectingthe requirements of suki&) and(2m). thealleged victim may sign a written waivef the requirements

c. A statement emphasizing that a law enforceméiteofs glvgﬁ;g?g The law enforcement agency shall have a waiver form
decisionas to whether or not to arrest under this section may not ’ .
(d) The law enforcement agency responsibletierarrest of

be based orthe consent of the victim to any subsequent presecu . o~ , h
tion or on the relationship of the parties. y q P aperson for a domestic abuse incidgmll notify the alleged vic

d. A statement emphasizing that a law enforcemédiueofs tim of the requirements under p@) and the possibility of, proee

decisionnot to arrest under this section may not be based Solgwefor and_efect of_a waiver under pa(c). .
uponthe absence of visible indications of injury or impairment. _(€) Notwithstanding s968.07 (1) a law enforcement fifer

. : o allarrest and take a persioto custody if the diicer has reasen
mori.téﬁtifénsgrttg|scourag|ng, but not prohibiting, the arres'tgttﬁ)legrounds to believe that the person has violated gar

f. A statement emphasizing that a law enforcemdinenfin (6) ConpITIONAL RELEASE. A person arrested and taken into
determining whether to arrest a pagtjould consider whether hecustody for a domestic abuse incident is eligible for conditional
or she acted in self-defense or in defense of another person. '€/€ase.Unless there is a waiver undai.(S) () as part of the

5 A dureor th it ¢ and referral ) qponditionsof any such release that occurs during the 72 hours
unde'rsubp(rélo)ce urefor the written report and reterral requIreGy, meagiatelyfollowing suchan arrest, the person shall be required

o . o to comply with the requirements undamb.(5) (a)and to sign the

3. A procedure for notifying the alleged victohthe incident  5cknowledgmentinder sub(5) (b). The arrested persaielease
of the provisions in sub(S), the procedure for releasing thesha||pe conditioned upon his or her signed agreemergftain
arrestedperson and the likelihood and probable time of theom any threats or acts of domestic abuse against the alleged vic
arrestedpersons release. tim or other person.

(b) In the development of these policies, each law _enfprcement<6m) OFEICER IMMUNITY. A law enforcement diter is
agencyis encouraged to consult with communitgamizations  jjmmunefrom civil and criminal liability arising out of a decision
andother law enforcement agencies with expertise in the recogy, the oficer to arrest or not arrest an allegetbatler if the deci
tion and handling of domestic abuse incidents. sionis made in a good faithfeft to comply with this section.

(c) This subsection does not limit the authority of a law (7y prosecutionpoLicies. Each district attorneg'ofice shall
enforcemenagency to establish policies that require an@st®r ey elop,adopt and implement written policies encouraging the
more circumstances than those set fortiuiin(2), but the policies rosecutionof domestic abuse fehses. The policies shall
may not conflict with the presumption under s(®) (am) include, but not be limited to, the following:

(4) REPORTREQUIREDWHERENO ARREST. If a law enforcement (@) A policy indicati i
. . - policy indicating that a prosecutsrdecision not to
officer does not make an arrest under this section whenftberof .o .+ domestic abuse incident should not be based:

hasreasonable grounds to believe that a person is committingpor L -
hascommitted domestic abuse and that pessats constitute . __L: Solely upon thabsence of visible indications of injury or
the commission of a crime, thefficer shall prepare a written 'MPairment, o _
reportstating why the person was rastested. The report shall 2. Upon the victims consent to any subsequent prosecution
besent to the district attorneydfice, in the county where the actsof the other person involved in the incident; or

took place, immediately after investigation thfe incident has 3. Upon the relationshipf the persons involved in the inci
beencompleted. The district attorney shall review the report ttent.
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(b) A policy indicating that when any domestic abuse incident (f) Arrest or further detention appears necessary to carry out
is reported to the district attorneyofice, including a report made legitimate investigative action in accordanegth law enforce
undersub.(4), a chaging decision by the district attorney shouldmentagency policies.
absentextraordinarycircumstances, be made not later than 2 (3) Contents. The citation shall do all of the following:

weeksafter the district attorney has received notice of the inci (a) Identifythe ofense and section which the person is alleged

dent. . o to have violated, including the date, and if material, identify the
(8) EpucaTION AND TRAINING. Any education and training by propertyand other persons involved.

thbe law enfolrc_ertnenrt] aﬂqe?cy relatifng to thm][dli_nfng_ ofldlomes_tic (b) Contain the name and address of the person cited, or other
abusecomplaints shall stress enforcementcaminal laws In - qanificationif that cannot be ascertained.

domesticabuse incidents angrotection of the alleged victim. Identify the ficer issuing the citati

Law enforcement agencies asdmmunity oganizations with  (C) 1dentify the diicer issuing the citation.

expertisein the recognition and handling démestic abuse inci ~ (d) Direct theperson cited to appear for his or her initial
dentsshall cooperate in all aspects of the training. appearancé a designated court, at a designated time and date.

(9) ANNUAL REPORT. (a) Eachdistrict attorney shall submitan  (4) SERvICE. A copy of the citation shall be delivered to the
annualreport to the department of justice listing all of the folowPersoncited, and the original must be filed withe district attor
ing: ney.

1. The number of arrests for domestic abuse inciderttisin  (5) REVIEW BY DISTRICT ATTORNEY. If the district attorney

or her county as compiled and furnished by the law enforcemégglinesto prosecute, he or she shall notifie law enforcement
agencieswithin the county agencywhich issued the citation. The law enforcement agency

2. Thenumber of subsequent prosecutions and convictions! atgmgt' to notify the gerson cited thg_t he O(; shehwill_no_t be
the persons arrested for domestic abuse incidents. chargedand Is not required to appear as directed in the citation.

(b) The listing of the numbef arrests, prosecutions and eon__(8) CITATION NOBAR TO CRIMINAL SUMMONSORWARRANT. The
victions under par(a) shall include categories by statutory referP!or issuance of a citation does not bar the issuance of a summons
enceto the ofense involved and include totals for all categorie§' @ Warrant for the samefefise.

History: 1987 a. 3461989 a. 2931993 a. 3191995 a. 3042005 a. 104 (7) PreParRATIONOFFORM. The judicial conference shall pre
NOTE: 1987 Ws. Act 346 which created this sectionstates the legislative scribethe form and content of the citation unders8.171

intent and purpose in section 1 of the Act. 8) | Al
Questions by an &i€er prior to an arrest to determine which spouse was the pri (8) NAPPLICABILITY TO CERTAINDOMESTICABUSECASES. A law
mary physical aggressor undsub. (3) (a) 1. b. were investigatory aviranda ~enforcemenbfficer may not issue a citation to a person for an

warningswere not required when the defendant was not deprived of freedom or qugffenseif the oficer is required to arrest the person for thég e
tioned in a coercive environment. Statéeprich,160 Ws. 2d 472465 N.W2d 844 unders.968.075 (2)

(Ct. App. 1991). ’ _
Warrantlessrrest and detention for bail jumpirg#6.49, is authorized if probable ~ History: 1983 a. 4332005 a. 104
causeexiststhat the arrestee violated the contact prohibition in sub. (5) (a) 1. after

berhgfe'ea$ed Umf?f ch. 9628 At%g@eh- 17 g halls. whetherori 968.09 Warrant on failure to appear . (1) When a defend
vatelyor siate owned, I orteia requitng aTest under sub. (2) exist, a law enfor@1LOT @ Witness failéo appear before the court as required, of vio
mentofficer must make a custodial arre39 Atty. Gen. 109 atesa term Of the defendaﬂtbl’ withess bond or the defendaﬂt
A Prosecutds iew of Elder Abuse. Hanrahan. isVLaw Sept. 2000. or witnesss probation, if anythe court may issue a bench warrant
for the defendard’ or withess arrest which shall direct that the
968.08 Release by law enforcement officer of ~ arrested  defendant or witness be brought before the court without unrea
person. A law enforcement diter having custody of person sonabledelay The court shall state on the record at the time of
arrestedvithout a warrant may release the person arrested with@guancef the bench warrant the reason therefor
requiringthe person to appear before a judge if the law enforce (2) Prior to the defendart’ appearance in court after the
mentofficer is satisfied that there are inieient grounds fothe  yefendant'sarrest under sulfl), ch.969 shall not apply
issuanceof a criminal complaint against the person arrested.  yjigiory: 1971 c. 2981993 a. 486
History: 1993 a. 486 A bench warrant may be directed to all law enforceméiceds in the statevith-
outregard to whether the defendant is gearwith a violation of a state statute or
968.085 Citation; nature; issuance; release of countyordinance. The form of the warrant should be as suggested by s. 968.04 (3)
accused. (1) NATURE. A citation under this sectide a diree (@ 7 62 AtyGen. 208.
tive, issued by a law enforcementiodr, that a person appear in
courtand answer criminal chgas. A citation is not ariminal
complaintand may not be used as a substitute for a criminal co
plaint.

968.10 Searches and seizures; when authorized. A
searchof a person, object or place may be made and things may
BL seized when the search is made:

. . (1) Incident to a lawful arrest;
(2) AUTHORITY TO ISSUE; EFFECT. Except as provided in sub. . )
(8), a law enforcement fier may issue a citation to aperson  (2) With consent;
whom he or she has reasonable grounds to believe has committe(8) Pursuant to a valid search warrant;
a misdemeanor A citation may be issued in the field or at the (4) With the authority and within the scope of a right of lawful
headquartersr precinct station of the fi¢er instead of or subse inspection;
quentto a lawful arrest. If a citation is issued, the person cited (5) pyrsuant to a search during an authorized temporary ques
shallbe released on his or her own recognizance. In determinipghing as provided in €968.25 or
whether to issue a citation, the law enforcemeinterfmay con (6) As otherwise authorized by law

siderwhether: . . . NOTE: See the notes to Article I, sectionl] of the Wisconsin Constitution.
(&) The accused has given proper identification.

(b) The accused is willing to sign the citation. 968.11 Scope of search incident to Iav\{ful arrest.  When
(c) The accused appears to represent a danger of harm-to [@@wful arrest is made law enforcement éiter may reasonably
self or herself, another person or property searctthe person arrested and an area within such psisume
(d) The accused can show fitient evidence of ties to the diatépresence for the purpose of:
community. (1) Protecting the dicer from attack;
(e) The accused haseviously failed to appear or failed to  (2) Preventing the person from escaping;
respondo a citation. (3) Discovering and seizing the fruits of the crime; or
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(4) Discoveringand seizing any instrumentsticles or things 968.13 Search warrant; property subject to seizure.
which may have been used in the commission of, or which mél) A search warrant may authorize the seizure of the following:

constituteevidence of, the ténse. (@) Contraband, which includes without limitation because of

An automobile search consistent wigliton does not violate this sectiofThis enumerationlottery tickets, gambling machines or other gam
sectiondoes not require proof of anfigkr’s subjective intent when conducting a ’

searchincident to an arrest. StateRry, 131 Ws. 2d 153388 N.W.2d 565(1986). bling dewces_]ewd, ObSC_ene or 'nde_cem written matpectures,
NOTE: See also the notes to Article I, sectioril1of the Wisconsin Constitu ~ Soundrecordings or motion picture films, fprd money owritten

tion. instrumentsand the tools, dies, machines or materials for making

them,and controlled substances, as defined 8§64.01 (4) and

968.12 Search warrant. (1) DESCRIPTIONAND ISSUANCE. A controlledsubstance analogs, as defined B64.01 (4m)andthe

searchwarrant is an order signed by a judge directing a laplementsfor smoking or injecting them. Gambling machines

enforcemenbfficer to conduct search of a designated person, @ othergambling devices possessed by a shipbuilding business

designatedbject or a designated place for the purpose of seizifight complies with s945.095are not subject to this section.

designatedproperty or kinds of propertyA judge shall issue a (b) Anything which is the fruit of or has been used incbier
searchwarrant if probable cause is shown. missionof any crime.

(2) WARRANT UPONAFFIDAVIT. A search warrant may be based (¢) anything other than documents which may constitute evi
upon sworn complaint or &flavit, or testimony recorded by a yanceof any crime.

phonographicreporteror under sub(3) (d), showing probable (d) Documents which magonstitute evidence of any crime
causetherefor The complaint, &iflavit or testimony may be upon . ; Y '
if probable cause is shown that the documents are under the con

informationand belief. . i
trol of a person who is reasonably suspected to be concerned in the
(3) WARRANT UPON ORAL TESTIMONY. (@) General rule. A qmmissionof that crime under €39.05 )

searchwarrant may be based upon sworal testimony commu (2) In this section, “documents” includes, but is not limited to,

nicatedto the judge by telephone, radio other means of elec oks. papers. records. recordings. tapes. photoaraohs. films or
tronic communication, under the procedure prescribed in this s@r? -Papers, S gs, tapes, p grapns,
computeror electronic data.

section. _ _ History: 1971 c. 2191979 c. 811995 a. 1, 448
(b) Application. The person who is requesting the warrant an adversary hearings not necessary for the seizure of a limited quantity of
shall prepare a duplicate original warrant aedd the duplicate obscenematerial as evidence but is necessary before moretidentiary copies are

e : : seized. Stateex rel. Howard vO'Connell,53 Wis. 2d 248192 N.W2d 201(1971).
Orlglnal warrant, verbatim, to the JUdge' T]u!ige shall enter “Contraband”under sub. (1) (a) is not limited to items thatmeese illegal; it also

verbatim, what is read on the original warrant. The judge Maytompasseitems used, acquired, or transferred illegafigluding money Jones

directthat the warrant be modified. v. State226 Ws. 2d 565594 N.W2d 738(1999),97-3306

. . . NOTE: See also the notes to Article |, sectiori 1of the Wisconsin Constitu
(c) Issuance. If the judge determines that there is probablg,, .

causefor the warrant, the judgghall order the issuance of a war

rant by directing the person requesting the warrant to sign t968.135 Subpoena for documents. Upon the request of
judge’sname on the duplicate original warramh addition, the  the attorney generair a district attorney and upon a showing of
personshall sign his or her own name tire duplicate original probablecauseunder s968.12 a court shall issue a subpoena
warrant. The judge shall immediately sign the original warrapdquiringthe production of documents, as specified 968.13
andenter on the face of the original warrant the exact time wh@)_ The documents shall be returnable toahert which issued
the warrant was ordered to be issued. The finding of probakf: subpoena. Motions to the court, including, but not limited to,
causefor a warrant upon oral testimony shall be based on the samgtionsto quash or limit the subpoershall be addressed to the
kind of evidence as is didient for a warrant upon fidavit. court which issued the subpoena. Any person whtawfully

(d) Recording and certification of testimony. When a caller refusesto produce the documents may be compelledbtso as
informsthe judgethat the purpose of the call is to request a waprovidedin ch.785. This section does not limit orfaft any other
rant, the judge shall place under oath epetson whose testimony subpoenauthority provided by law
formsa basis of the application and each person applying for thelistory: 1979 c. 81177, 1983 a. 44%.4.
warrant. The judge or requesting person shall arrange for al® banks voluntary surrender of records other than those demanded suabthe

: ; : poenaprovided no basis for suppression. Stafwift, 173 Ws. 2d 870496 N.W2d
sworntestimony to be recorded either &gtenographic reporter ;3¢ app. 1993).

or by means of a voice recording device. The judge shall have thenis section protects the interests of persons whose documents are sought in addi

recordtranscribed. The transcriptertified as accurate by thetion to protecting the interests of tiperson on whom a subpoena is served. The
- . - - defendantad standing to challenge subpoenas issued to produce heebards.
judgeor reporteras appropriate, shdik filed with the court. If A person has standing to seek judicial intervention when that persarpaesonal

thetestimony was recorded by means of a voice recording devigekein the outcome ani directly afected by the issues in controversState v
thejudge shall also file the original recording with the court. Popenhager2008 W1 55, ___\Ve.2d ___749 N.w2d 611, 06-1114 _
. This section encompassesnmtion to suppress documents in violation of this sec
(e) Contents. The contents of a warrant upon oral testimongon and to suppress statements directly derived from those documents. The circuit
shallbe the same as the contents of a warrant ugiciat. courthas discretion to suppress or allow evidence obtameiblation of a statute
. . thatdoes not specifically require suppression of evidence obtained contrary to the
(f) Entry of time of execution. The person who executd®  statutedepending on the facts and circumstances of theapasthe objectives of the

warrantshallenter the exact time of execution on the face of th%ltlitlel-ftate v Popenhagen, 2008 WI 55, ___isw2d ___,749 N.W2d 611,

. . 0
dupllcate Ongmal warrant. If a person were permitted to bring a motion to quash the subpoena for bank docu

(4) LOCATION OF SEARCH. A search warrant may authorize amentsunlawfully obtained but not permitted to bring a motion to suppress incriminat

: i tatements derived directly from the unlawfully obtained bank documents, the
searcfto be conducted anywhere in the state and may be exechtg: nwould not get the full benefit of the protectiongtw# statute, and the underly

pursuanto its terms anywhere in the state. ing objectives of the statute would be defeated. Sta®penhagen, 2008 V85,
History: 1971 c. 2981983 a. 443Sup. Ct. Orderl41 Ws. 2d xiii (1987). __Wis.2d ___749 N.W2d 611, 06-1114
Judicial Council Note, 1988:Sub. (2) is amended to eliminake preference for

written affidavits as the basis for search warrantglefhoned testimony allows
fasterresponse and the transcribed record is no less adequate for. review 968.14  Use of force.  All necessary force may be useci@

Sub.(3) (a) is amended to eliminate the preference for writfedasits as the basis cutea search warrarr to efect any entry into any buﬂdlng or
for search warrantsTelephonedestimony allows faster response and the transcribqaropertyor part thereof to execute a search warrant.

recordis no less adequate for review Officersacted legallyvhen, armed with a search warrant, they knocked on a door
Sub.(3) (c) is amended to eliminate the preference for writfeteaits as the basis pushedit open when the defendant opened it 2 inches, and put him under restraint
for search warrantsTelephonedestimony allows faster response and the transcribeseforeshowing the warrant. StateMeier, 60 Ws. 2d 452210 N.W2d 685(1973).
recordis no less adequate for review To dispense with the rule of announcement in executing a wapeatitularfacts
Sub. (3) (d) is amended to authorize that the testimony be recorded either byastbe shown in each case that support fioesfs reasonable suspicion that exigent
stenographiceporter or a voice recording device. [Reler efective Jan. 1, 1988] circumstances exist. Anfafer’'s experience and training are valid relevant consider
NOTE: See the notes to Article |, sectionl] of the Wisconsin Constitution. ations. State vMeyer 216 Ws. 2d 729576 N.W2d 260(1998),96-2243
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bllrresriecgveof Whetger ﬁhe Sﬁarch warrant authoriaes Sggikng%&em% to the circuit court for theounty in which the property was seized
D40 Vi, 20 16 00D N 1 orantis xecied. Stalews, * or where the search warrant was returned. The court shall order
Thereis no blanket exception to the knock and announce requirement for-exe@dchnotice as it deems adequate to be given the district attorney
ing warrants. ® justify no-knock entrya reasonable suspicion that knocking ancandall persons who have or may have an intdreite property
announcingwill be dangerous, or futile, or will inhibit thefe€tive investigation of ; ; P ;
acrime must exist. RichardsWisconsin,520 U.S. 385137 L. Ed. 2d 61%1997). andShe_‘“ hold a hea”n_g tO_ hear all claims to its true OWHEI‘_ShIp.
~ NOTE: See also the notes to Article |, sectiori1of the Wisconsin Constitu If the right to possession is proved to the cewd#tisfaction, it
tion. shall order the propertyother than contraband or property €ov
eredunder sub(1m)or(1r) or s.173.12 173.21(4), or968.205
968.15 Search warrants; when executable. (1) A search |eoturnedif:

warrantmust be executed ameturned not more than 5 days after (a) The property is not needed as evidenci oeeded, satis

the date of issuance. .
h d within the ti ided factory arrangements can be made for its return for subsequent use
(2) Any search warrant not executed within the tipnevide asevidence: or

:{1 sub.(1) shall bevoid and shall be returned to the judge issuing (b) All proceedings in which it might be required have been

Executionof search warrant is timely if in complianagth (1) and if probable CompletEd'
causewhich led to issuance still exists at time of execution. Defense has burden of(1m) (a) In this subsection:
proof in timeliness challenge. StateBdwards98 Wis. 2d 367 297 N.Ww2d 12

(1980). 1. “Crime” includes an act committed by a juvenile or by an
adult who is adjudicated incompetent that would have been a
968.16 Detention and search of persons on premises. crimeif the act had been committed by a competent adult.

The person executing theearch warrant may reasonably detain 2 “Dangerous weapon” has the meaning given BB88.22
andsearch any person on the premises at the time to protect }*@r@)_

self or herself from attack or to prevent the disposalarceal

: : : f (b) If the seized property is a dangerous weapon or ammuni
mgir;ttgizarlwg/glgtgﬂspéartlcuIarly described in the search warrant. tion, the property shall not be returnemany person who com

The defendant had sidient control and dominion over a dar it to be considered Mitted a (_:rime involving the use of the dangerous \_Neapdhenr
“premises, justifying a search of the defendant. StafReed.156 Ws. 2d 546457 ammunition. The property may be returned to the rightful owner

N.W.2d 494(Ct. App 1990). nderthi ion if the owner had no prior know f and gav
Thefrisk of a person not named in a search warrant during the executiomairthe underthis sectio the owner had no prio 0 edgeo and gave

rantwas reasonable when occupants of the residence were very likely to be invoRIEHCONSeNt to the commission of the crinkroperty which may
in drug traficking; drugs felt in a pocket during ttigsk were lawfully seized when notbe returnedo an owner under this subsection shall be disposed
theofficer had probable cause to believe that there was a connection between Wiatinder subg(3) and(4)
wasfelt and criminal activity State vGuy, 172Wis. 2d 86492 N.W2d 311 (1992). = ) . . .
NOTE: See also the notes to Article I, sectiori 1of the Wisconsin Constitu (1r) If the seized property is a firearm seized undéd 20

tion. (13) (cv), the court that issued that order shall order the firearm

] ibiti 1.20 (1 1l
968.17 Return of search warrant. (1) The return of the (r:eetlLér&eI?géPtZg{?;(l)bétllc;r)lu(g%arzsésr(16()) %grS%)(cv) has been can

searchwarrant shall be made within 48 hours after executidimeto . : . .
clerk designated in the warrarithe return shall be accompanied, (2) Propertynot required for evidence or use in further inves
by a written inventory of any property taken. Upon request, tHg2tion, unless contraband or property covered under (Suh)
clerk shall deliver a copy of the inventory to the permm OF (1r) or s.173.120r 968.205 may be returned by thefioer to
whom or fromwhose premises the property was taken and to ti{¢ Person from whom it was seized without the requirement of a
applicantfor the search warrant. earng. 3 .

(2) An affidavit or complaint made in suppat the issuance  (3) (&) First class cities shall dispose of dangerous weapons
of the warrant and the transcript of any testimony taken shall §fe@mmunition seized 12 months after takpugsession of them

filed with the clerk within 5 days after the date of the execution fthe ownerauthorized under sutilm), has not requested their
anysearch warrant. returnandif the dangerous weapon or ammunition is not required
History: 1971 c. 298 for evidence or use in further investigation and has not tisen
In computing the time within which a search warrant must be returned, the cquosedof pursuant to a court order at the completion of a criminal
may exclude the hours between 4:30 p.m. Friday and 8 a.m. Mor@lah a delay 1 ; i it i
would not afect the validity of the searctState vMeier, 60 Wis. 2d 452210 N.W2d aCtlon(.Jr proceedlng.Dlsp_osmon proced_ures shall be. e.Stab"Shed
685(1973). by ordinance or resolution and may include provisions autho
Thetrial court erred in suppressisgntrolled substances and associated paraphetizing an attempt to return to the rightful owner algngerous
naliaseized pursuant @ search warrant on the ground that a transcript of testimo iti H
uponwhich thewarrant was based was not filed within 5 days of its execution, %eaponsnr ammunition which _etppear to be stolen or are rep_orted
requiredby sub. (2), because: &) 968.22 provides that no evidence seized understolen. If enacted, any sugtrovision shall include a presumption

searchwarrant may be suppressede to technical irregularities notfedting the thatif the dangerous weapons or ammunition appear to be or are
defendant'substantial rights2) the 5-day filing requirement is a ministerial duty .
aviolation of which does not invalidate a search absent prejudice; and 3) there m@ortedsmlen an attempill be made to return the dangerous

no prejudice when the transcript was filagproximately 6 weeks prior to the filing Weaponsor ammunition to the authorized rightful ownef the

of the information, before which the defendant was statutorily precluded from m i i i

ing any motion to suppress. StatElam,68 Ws. 2d 614229 N.W2d 664(1975). Feturnof a seized dangerous weapon other than a firearm is not
requestedy its rightful owner under sufil) and is not returned

968.18 Receipt for seized property . Any law enforcement by the oficer undersub.(2), the city shall safely dispose of the
officer seizing any items without a search warrant shall givedangerousveapon arif the dangerous weapon is a motor vehicle,
receiptas soon as practicable to the person from whose possesaffiefined in s340.01 (35) sell the motor vehicle following the

theyare taken. Failure to give such receipt shalr@ader the evi Procedureunder s973.075 (4)or authorize a law enforcement
denceseized inadmissible upon a trial. agencyto retain and use the motor vehicle. If the return of a seized

firearmor ammunition is not requested by its authorized rightful
968.19 Custody of property seized. Property seized under ownerunder sub(1) and is not returned by thefiobr under sub.
a search warrant or validly seized without a warrant shall be safedy the seized firearm or ammunition shall be shipped to and
keptby the oficer, who may leave it in the custody of the sHerifoecomeproperty of the state crime laboratories. A person desig
andtake a receipt therefmo long as necessary the purpose of natedby the department of justioeay destroy any material for
beingproduced as evidence on any trial. which the laboratory has no use or arrange for the exchange of

materialwith other public agencies. In lieu of destruction, shoul
968.20 Return of property seized. (1) Any persorclaim derweapons for which the laboratories have no use shall be turned
ing the right to possession pfopertyseized pursuant to a searctoverto the department of natural resources for sale and distribu
warrantor seized without a search warrant may apply for its retution of proceeds under 89.934o0r for use under 29.938
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(b) Except as provided in péa) or sub(1m)or(4), a city vil- Sub-(lm% (g())(i)s2 Svld/?j/id t% thgoechesgzlg gng?lse'z\l O\Iv tzhde f;h gTeggﬂent- State
Iage,town or COUUFV Or. other custodian of a seized dang'?fo\“gﬁg.?ﬁ)'(b) forbidseﬁﬂrnﬁg wea?ﬁons to%)ne th commi?tedacrime involving
weaponor ammunition, if the dangerous weapon or ammunitiofeir use; it does not require that the defendant be convicted of that crime. Agreeing
is not required for evidence or use in further investigation and Has crime %eing' readvi\r;hat the tirge ?{1 sentencing ccinsgi_tutes an admission 0; ha\gng
notbeen disposed of pursuant to & court order at the completfBfTIede e, When rged i possesincl s rearn by apes oded
of a criminal action oproceeding, shall make reasonabfem$  in hishands or on premises that he occupies but must have the right to possess them.
to notify all persons who have or may have an authorized rightfigt having contact with the weapons for several years did not establish lack of pos
interesin the dangerous weapon or ammuniion of the appiicatigfsenésgecily e i defcndan uasalowing e Hearns (0 sprecate o
requirementainder sub(1). If, within 30 days after the notice, angs-1291
applicationunder sub(1) is not made and the seized dangerousDue process does not require states to give detailed instructions to owners who
weapon or ammuniion is noétumecby the oficer under sub. SeCkhe eur of i seted popery e longeeed i« pelee irctn
(2), the city village, townor county or other custodian may retain; ggg).
the dangerous weapon or ammunition audhorize its use by a  Thissection applies although a crimiraaition has not been commenced; the prop
law enforcement agengcgxcept that a dangerous weapon used @y owner has the burden of moving for the return of the prap&upreme \deo,
the commission of a homicide or a handgun,defined in s. 'MC-V Schulz808 F Supp. 138q1992).

175.35(1) (b) may not beetained. If a dangerous weapon othe . . . .
thanaf?re)a(rr%] is r¥ot S0 retained, thigy, village, town or gounty (‘568'.205 Preservation of certain evidence. (1) In this

or other custodiashall safely dispose of the dangerous weapdtfction:

or, if the dangerous weapon is a motor vehicle, as defined in s(2) “Custody” means actual custody of a person under-a sen
340.01(35), sell the motor vehicle followinthe procedure under tenceof imprisonment, custody of a probationearolee, oper
s5.973.075 (4) If a firearm or ammunition is not so retained, th€on on extended supervision by the department of corrections,
city, village, town or county or other custodian shall ship it to tHctualor constructive custody of a person pursuard disposi
statecrime laboratories and it is then the property ofidherate  tional order under ch938, supervision of a person, whether in
ries. A person designated by the departmehjustice may institutionalcare oron conditional release, pursuant to a commit
destroyany material for which the laboratories have no use @tentorder under €971.17and supervision of a person under ch.
arrangefor the exchange of material with other public agencie880, whetherin detention before trial or while in institutional care
In lieu of destruction, shoulder weapons for which the laboratody on supervised release pursuant to a commitment.order

has no use shall be turned oves the department of natural (b) “Dischage date” means the date on which a peiison
resourcedor sale andlistribution of proceeds under29.934or  releasedr dischaged from custody that resulted from a criminal
for use under £29.938 action,a delinquency proceeding under 888, or a commitment

(4) Any property seized, other than property covered usdemproceedingunder s971.17or ch.980or, if the person is serving
968.205 that poses a danger to life or other property in storag@nsecutivesentences of imprisonment, the date on which the per
transportatioror use and that is not required for evidence or fusonis released or disctgedfrom custody under all of the sen
ther investigation shalbe safely disposed of upon command dfnces.

the person in whose custody they are committed. Thewiigge, (2) Exceptas provided irsub.(3), if physical evidence that is
town or county shall by ordinance or resolution estatdlishosal in the possession of a law enforcement agency includes any bio
procedures. Proceduresnay include provisions authorizing anjogical material that was collected in connection with a criminal
attemptto return to the rightful owner substances which havejgvestigationthat resulted in a criminal conviction, delinquency
commercial value in normal business usage and do not posg@judication,or commitment under €71.17or 980.06and the
immediatethreat to life or propertylf enactedany such provision pjological material is from a victim of the fehse that was the sub
shallinclude a presumption that if the substance appears to b?e@[ of the criminal investigation or may reasonably used to

is reported stolen an attempt will be made to return the substapEgiminate or exculpate any person for thefesfse, the law

to the rightful owner enforcementagency shall preserve the physical evidemct!

History: 1977 c.26Q 1977 c. 44%.497; 1979 c. 2211981 c. 1601983 a. 189 - e L
5.329 (3) 1983 a. 5781985 a. 2%s 244710 2449 3200 (35) 1067 a, 2031987 2. CVETYPErson in custody as a resuitioé conviction, adjudication,

3325.64; 1993 a. 90196, 1996 a. 1571997 a. 192248 1999 a. 1852001 a. 16 O commitment has reached his or her disgbatate.

2005 a. 387394 2m) A law enforcement agency shall retain evidence to

A claimant of seized property has the burden of showing that it is not contrab: ( . . .
andis not needed as evidence in a possible retrial. Money may be applied to-the ich sub. (2) applies in an amount and mannerfisignt to

mentof counsel fees. Witer v Sauk County Clerbf Court,53 Ws. 2d 178191  developa deoxyribonucleic acid profile, as defined if939.74

N.W.2d852(1971). (2d) (a), from the biological material contained in or included on
Under sub. (1m) (b), “rightful owner” refers to an innocent person who owneciﬁe evidence

firearmor ammunition at the time anfefise was committed. StatéWilliams, 148 )

Wis. 2d 852436 N.W2d 924(Ct. App. 1989). (3) Subjectto sub(5), a law enforcement agency may destroy
Whetherexplicit photographs seized during the execution of a search warrant waigidence that includes biological material before the expiration of

i ) in StaBewhof, 185 Ws. 2 . . es b . \
gigt;,?*v’@ggsg‘ﬁ;ifgf?,i?,p,'“1;%?;?‘””‘°fP’°pe”V'“S hof, 185 Ws. 24600 6 time period specified in sulf2) if all of the following apply:

In the event that the district attorney elew$ to bring a forfeiture action against (a) The law enforcement agensgnds a notice of its intent to
seizedproperty a person seeking the return of the property may do so under this s . P
tion, not s. 961.55 (3). Jones State,226 Ws. 2d 565594 N.W.2d 738(1999), destroythe evidence to all persons who remain in custody as a

97-3306 result of the criminal conviction, delinquency adjudication, or
Thedefinition of contraband in s. 968.13 applies to this section.buifden is on i i
the state to prove by the greater weight of the credible evidleatggoperty is con .Commltrgem’a?]d to enherg?e gtt?mgy of record for each person
traband not subject to return under this section. Jorgtate226 Ws. 2d 565594 1IN custody or the state public defender
N%i?ezig(&sg:%gsz??fg) (b) requires more than than the mere fact that a firear| (b) No person who is notifiednder par(a) does either of the
is with a person. It must be part of the crime in sovag State vPerez, 2000 WI q‘(STIo\./vmg W'thm. 90 days after the date on which the person
App 115,235 Ws. 2d 238612 N.Ww2d 374 99-3108 receivedthe notice:
This section establishes an in rem proceeding to establish true ownerphop-of . . . .
erty. It does not authorizgranting a money judgment to the rightful owner when 1. Files a motion for testing of the evidence undérd.07
seizedproperty is missing or mistakenly returned to another as a judgmenirin ar(2).
rem proceeding is valid only against the propeatyd not against a defendant or a B : ; ;
defendant'sassets. City of Milwaukee Glass, 2001 WI 6243 Ws. 2d 636628 2. Submits a written request for retention of the evidence to

N.W.2d 343 99-2389 the law enforcement agency

Sub.(1m) (b) prohibits the return of a dangerous weapon to a person convicted of i :
carryingaconcealed and dangerous weapon. Sta®erez, 2001 WI 7244 Ws. (c) No other provision of federal or state law requires the law

2d 582 628 N.W2d 820 99-3108 enforcementgency to retain the evidence.
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(4) A notice provided under suB) (a)shall clearly inform county,in and upon certain premises in the (dibyvn or village)
therecipient that the evidence will be destroyed unless, wathin of .... in said countyoccupied by .... .... and more particularly
daysafter the date on which tiperson receives the notice, eithetlescribedas follows: (describe the premises) there are now
a motion for testing of thevidences filed under s974.07 (2)or locatedand concealed certain things, to wit: (describe the things
awritten requestor retention of the evidence is submitted to thé be searched for) (possessed for the purpose of evading or violat
law enforcement agency ing the laws of the state of i@¢onsinand contrary to section ....

(5) If, after providing notice under suf8) (a) of its intent to  of the Wsconsin statutes) (owhich things were stolen from their
destroyevidence, a law enforcement agency receives a writtete owner in violation of section ... of the Mtonsin statutes) (or
requestfor retention of the evidence, the law enforcement agenaich things were used in the commission(@f may constitute
shallretain theevidence until the dischge date of the person whoevidenceof) a crime, to wit: (describe crime) committed in viola
madethe request or on whose behalf the request was made, subjestof section .... of the Wconsin statutes) and prayed that
to a court order issued unde974.07 (7)(9) (a) or(10) (a) 5.  searchwarrant be issued to search said premises for said property
unlessthe court orders destruction or transfer of the evidence Now, therefore, in the name of the state d&¥nsin you are
unders..974.07 (9) (bpr (10) (a) 5. commandedorthwith to search the said premises for said things,

History: 2001 a. 162005 a. 60 . X R
andif the same or any portion thereof are found, to bring the same
968.21 Search warrant; secrecy . A search warrant shall be 21dthe person in whose possession the same are found, and return
issuedwith all practicable secrecand the complaint, fiffavit or  thiS warrant within 48 hours before the said cdort before the
testimonyupon which it is based shall not be filed with the clerk:- €ourt for .... County), to be dealt with according ta law

or made public in any way until the search warrant is executed. Dated this .... day of ..., .... (year)
...., Judge of the .... Court.

968.22 Effect of technical irregularities. No evidence ENDORSEMENT ON VARRANT
seizedunder a search warrant shall be suppressed becaasé of ; )
nical irregularities not décting the substantial rights dhe Received by me ...., .... (year), at .... °_C|°Ck oM.
defendant. ...., Sherif (or peace dfcer)

Theincorrect identification of a building’address in a warrant waseghnical RETURN OF OFFICER
errorand did not render the resulting search unreasonable when the search mad : :
of the buildingidentified by the informant, which was otherwise correctly identifiel$flgfe of Visconsin
in the warrant. State Wicholson, 174 Ws. 2d 542497 N.w2d 791(Ct. App.1993).  Court,

NOTE: See also the notes to Article I, sectiori lof the Wisconsin Constitu
tion. .... County

_ _ I hereby certify that by virtue of the within warrant | searched
968.23 Forms. The following forms for use under tiibapter the within named premises and found the following things:

areillustrative and not mandatory: (describethings seized) and have the same now in my possession
STATE OF WISCONSIN, subjectto the direction of the court.
.... County Dated this .... day of ...., .... (year)
AFFIDAVIT OR COMPLAINT. ...., Sherif (or peace dicer)
In the .... court of the .... of .... History: 1997 a. 250
A. B., being duly sworn, saythat on the .... day of ...., A. D., - .
....(year), in sgid:oznty in and L%pon certain premi)ées in the (city?68-24 Temporary questioning without arrest. After

town or village) of .... in saidounty occupied by .... and more par havingidentified himselfor herself as a law e_nforcem_ennimér,
ticularly described as follows: (describe the premises) there &¢&Ww enforcement béer may stop a person in a public place for
now located and concealed certain things, to wit: (describe f&easonable period of time when théagfr reasonably suspects
thingsto be searched for) (posses$edthe purpose of evading thatsuch person is committing, is abdatcommit or has com

or violating the laws of the state ofi#onsin and contrary to sec Mitteda crime, and may demand the name and addfese per
tion .... of the Visconsin statutes) (owhich things were stolen sonand an explanation of the persoobnduct. Such detention
from their true ownerin violation of section .... of the Mtonsin and temporary questioning shall be conducted in the vicinity
statutes)or, whichthings were used in the commission of (or mayherethe person was stopped.

constitute evidence of)@imeto wit: (describe crime) committed History: 1993 a. 486

in vi i i i Suspiciousehavior of a driver and passenger justified deten@tate vGoebel,
in violation of segtlon ... of the Mtonsin statutes). _ 103V 20 503307 N W2d O15(1081)
Thefacts tending to establish the grounds for issuing a searc defendans flight froma police oficer may using the totality of circumstances

warrantare as follows: (set forth evidentiary facts showing prolest,justify a warrantless investigatory stop. Stat@ackson147 Ws. 2d 824434

ablecause for issuance of warrant). N.W.2d 386 (1989).

. . ctions suggesting to a reasonable polideef that an individual is attempting
Wherefore the said A. B. prays that a search warrant be 'Ss%aee is adequately suspicious to support an investigatory stop. SAateerson,

to search suclpremises for the said propernd to bring the 155wis. 2d 77454 N.w2d 763(1990).
same,if found, and the person inhose possession the same is The Terry rule applies once a person becomes a valid suspect even theugh
found, before the said court (dvefore the .... court for .... County) encountemas initially consensual; if circumstances show investigation is not com

. ) lete, th t t have the right to terminate it. S 157 Ws. 2d
to be dealt with according to law 23?26468 EIL'JVSszeaczlzg?éS%ppa.\i%goe).ng 0 terminate t. Stateyer s

(Signed) A.B.  Whena persors activity may constitute either a cifdrfeiture or crime, an inves

. . tigative stop may be performed. Statekvier, 165 Ws. 2d 673478 N.W2d 63(Ct.
Subscribed and sworn to before me this .... day of ...., ... (Yeg 1091).
ey Judge of the .... Court. A “showup” where police present a single suspect to a witness for identification,
oftenat or near a crime scene shortly after the crime occurs, is suggestivet but
STATE OF WISCONSIN, impermissiblysuggestiveper se. State vGarner207 Ws. 2d 520558 N.W2d 916
.... County (Ct. App. 1996)96-0168
Detaininga person at his home, then transporting him about one mile to the scene
SEARCH WARRANT. of an accident in which heas involved, was an investigative stop and a reasonable
In the .... court of the .... of .... partof an ongoing accident investigation. Stat@uartana213 Ws. 2d 440570

. N.W.2d 618 (Ct. App. 1997)97-0695
THE STATE OF WISCONSIN, @ thesherif or any constable or *'Thatthe defendant is detained in a tempofEaryy stop does not automatically
any peace dfcer of said county: meanMiranda warnings are not requiredWhether the warnings are required

. . . . : dependn whether a reasonable person in the defersdamsition would have cen
WhereasA. B. has this day complained (in writing) to the Sa'@j eredhimself or herself to be in custadystate vGruen,218 Ws. 2d 581 582

courtupon oath that on the .... day of ...., A. D., .... (year), in saitv.2d 728 (Ct. App. 1998)96-2588
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This section authorizes fifers to demandblentification only when a person is sus shall either return it, if |awfu||y possessed, or arrest the person so
pected of committing a crime, but does not govern the lawfulness of requests-for i‘lﬁ’ﬂestioned
tification in other circumstances. StateGriffith, 2000 W1 72236 Ws. 2d 48613 - .
N.W.2d 72, 98-0931 History: 1993 a. 486
A police oficer performing alerry stop and requesting identification couldper  An investigatory stop—and-frisk for the sole purposelistovering a suspest’
form a limited search for identifying papers when: 1) the informatierived by the identity was lawful under the facts of the case. Staféynn,92 Ws. 2d 427285
officer was not confirmed by police records; 2) the intrusion on the suspect was mihiW.2d 710(1979).
mal; 3) the oficer observed that the suspegibckets were bulging; and 4) théar A stop—-and-frisk was not an unreasonaielarch and seizure. Stat®\Wliamson,
hadexperience with persons who claimed to haveleatification when in fact they 113 Wis. 2d 389335 N.W2d 814(1983).
did. State vBlack, 20001 App 175,238 Ws. 2d 203617 N.W2d 21099-1686 This section permits anfafer to search the passenger compartment of a vehicle
UnderFloridav. J.L, an anonymous tip giving rise to reasonable suspicion mugdr weapons if an individual who recently occupied the vehicle is stopped under s.
bearindicia of reliability That the tipstés anonymity is placed at risk indicates thatg8.24and the dfcer “reasonably suspects that he or anotherdsimger of physical
theinformant is genuinely concerned and not a fallacious prankSwmroborated injury.” State vMoretto,144 Ws. 2d 171423 N.W2d 841(1988).
aspectf the tip also lend credibility; the corroborated actions of the suspect neeilthough Terry provides only for an diter to conduct a carefully limited search
beinherently criminal in and of themselves. Statéfliams, 2001 WI 21241 Ws.  of the outer clothing in an attempt to discover weapons that might be used to assault
2d 631 623 N.w2d 10696-1821 ) ‘ him or her under the circumstancesthis case, the search was properly broadened
An anonymous tip regarding erratic driving from another driver calling froslla  to encompass the opening of the defendamirse, which was essentially an exten
phonecontained sticient indicia of reliability to justify an investigative stop when: sion of her person where the purse was accessible byState vLimon, 2008 WI
1) the informant was exposed to possible identification, and therefore possible arsggt 77, ~ Vis. 2d 751 N.W2d 87707-1578

if the tip proved false; 2) the tip reported contemporaneous and verifiable ebservae ry tempered or torpedoed? The new law of stop and frisk. Lewis. WBB Aug.
tionsregarding the driving, location, and vehicle; and 3) tfieesfverified many of 19gg yiemp P P 9

the details in the tip.That the tip reasonably suggested intoxicated driving createdNGTE: See also the notes to Article 1, sectiori.] of the WisconsinConstitu-
anexigency strongly in favor of immedigpelice investigation without the necessity i
thatthe oficer personally observe erratic driving. StatRutzinski, 2001 WI 2241 ’
Wis. 2d 729623 N.w2d 516 98-3541 ) . .
Whena caller identifies himself or herself by name, placing his oshenymity 968.255 Strip searches. (1) In this section:
atrisk, and the totality of the circumstances establishes a reasonable suspicion th. “ . ” P
criminal activity may be afoot, the police may execute a lawful investigative stop. a(a) Detained” means any of the foIIowmg.
Whetherthe caller gave correct identifying information, or whether the police ulti 1. Arrested for any felony
matelycould have verified the information, the calley providing the information, .
riskedthat his or her identity would be discovered and cahaatonsidered anony 2. Arrestedfor any misdemeanor under67.3Q 940.19
mous. State vSisk, 2001 WI App 18247 Ws. 2d 443634 N.w2d 87700-2614  941.20(1), 941.23 941.237 941.24 948.6Q or948.61
It was reasonable to conducteary search of a person who knocked on the door .
of a house while it was being searched for drugs pursuant to a warrant.. Keife v 3. Taken into custody under®38.19and there are reasonable
2002WI1 App 17,250 Ws. 2d 296640 N.W2d 55101-0549 . groundsto believe the juvenile has committed an act which if
Terry and this section apply wonfrontations between the police and citizens ”tﬁg)mmittedby an adult would be covered under subar 2
public places only For private residences and hotels, in the absence of a warrant, the . . '
police must have probable cause and exigent circumstances or consent to justify an4. Arrested for any misdemeanor not specifiesuibd2., any
entry. Reasonable suspicion is not a prerequisite tofweot seeking consetd  gtherviolation of state law punishable by forfeiture or any local
i lling. 2002 WI App 4 Wis. 2d 7 41 . . . . .
ﬁ?ﬁ%%‘f&if’&%&”g State Etout, 200 pp 41250 Ws. 2d 768641 o dinanceif there is probable cause believe the person is con
To perform a protectiveearch for weapons, arfioér must have reasonable suspi cealinga weapon or a thing which may constitute evidence of the
cionthat a person may be armed and dangerous. A court may considicarsof gffensefor which he or she is detained.
beliefthat his, heror anoth€e's safety is threatened in finding reasonable suspicion, s . . . .
butsuch a belief is notjarerequisite to a valid search. There is no per se rule justifying (D) “Strip search” means a search in which a detgieesons

asearch any time an individual places his or her hands in his or her pockets Con%@nitals,pubic area, buttoctrr anus, or a detained female person’

to police orders. The defendasthand movements must be considered under t ; : : : :
totality of the circumstances of the case. Stat€yles, 2004 WI 15269 Wis. 2d 1 reastjs uncovered aneither is exposed to view or is touched by

675N.W.2d 449 02-1540 aperson conducting the search.

The principlesof Terry permit a state to require a suspect to disclose his or her name ; i
in the course of @erry stop and allow imposing criminal penalties for failing to do (2) No pe_rson may be the sl_JbJeCt ofa strip search unless he or
so. Hilbel v. Sixth Judicial District Court of Nevadepmboldt Coungs42 U.S. 177~ Sheis a detained person and if:
159L. Ed 2d 292124 S. Ct. 24512004). ; ;

Whenthe defendarg’refusal to disclose his name was not based on any articulated (a) The person conductmg the Se.arCh is of the S.ame sbe as
realand appreciable fear that his name would be used to incriminate him, or th&@&rsondetained, unless the search is a body cavity searech con
wou_ldlfurrish a link in the cl:ja_lin Iof evide?che needecz;i‘}o prOﬁecutﬁ himi‘apfﬁatiorthjctedunder sub(3);
acriminal statute requiring disclosure of the persar@me when the policefimer - . .
reasonabhsuspected the person had committed a crime did not violate the protection(b) Thedetamed person is not exposed to the view of any per
againstself-incrimination. Hiibel vSixth Judicial District Court of Nevada, Hum sonnot conducting the search;
boldt County 542 U.S. 177159 L. Ed 2d 292124 S. Ct. 24512004). : -

Weavingwithin a single trdfc lane does not alone give rise to the reasonable-suspi (C) _The search is not repmduced throth a visuaioond
cion necessary to conduct an investigative stop of a vehicle. The reasonableneﬁeﬁordlng;
astop must be determined based on the totality of the facts and circumstances. Starﬁj) A person Conducting the search has obtained the prier writ
v. Post, 2007 WI 601 Wis. 2d 1 733 N.W2d 634 05-2778 N . N L

The potential availability of ainnocent explanation does not prohibit an investigaten permission of the chief, sheridr law enforcement administra

tive stop. If any reasonable inference of wrongful conduct can be objectively digr of the jurisdiction where the person is detainedjisror her

cerned,notwithstanding the existence of other innocent inferences that could : : :
drawn,the oficers have the right to temporarily detain the individual for the purpo 83|gnee,unless theres prObable cause to believe that the

of inquiry. State vLimon, 2008 WI App 77, ___W§.2d ___ 751 N.w2d 877  detainedperson is concealing a weapon; and

0751%?1 s of Crime and R bl Susicion.” Andreads. W 3 (e) A person conducting the search prepares a report identify
2005, One Ibs otrime and Reasonable Suspicion. Ancregds. BAW I ing the person detained, all persons conducting the search, the
NOTE: See also the notes to Article I, sectiori 1of the Wisconsin Constitu tlme,_date and place of tfﬁ?arCh and the written authorization
tion. requiredby par(d), and provides a copy of the report to the person

) o detained.
968.25 Search during temporary questioning. ~ When a 3) No person other than a physician, physician assistant or

law enforcement dicer has stopped a person for temporary queggisterednurse licensed to practice in this state may conduct a
tioning pursuant to $968.24and reasonably suspects that he Hody cavity search.

sheor another is in danger of physical injutltye law enforcement

officer may search such person for weapons or any instrument. P
article or substance readily capable of causing physical irjody E?bgt?lm morethan $1,000 or imprisoned not more than 90 days

of a sort not ordinarily carried in public places by law abiding per . . - . -
sons. If the law enforcement iter finds such a weapon or instru ,_(5) This section doesot limit the rights of any person to civil
ment,or any other property possession of which the law enfor@®magesr injunctive relief. o

mentofficer reasonably believes may constitute the commission (6) A law enforcement agencgs defined in £65.83 (1) (b)

of a crime, or which magonstitute a threat to his or her safétye May promulgate rules concerning strip searches which at least
law enforcement dicer may take it and keep it until the comple meetthe minimum requirements of this section.

tion of the questioning, at which time the law enforcemeiittef (7) Thissection does not apply to a search of any person who:

4) A person who intentionally violates this section may be
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(a) Is serving a sentence, pursuant é@aviction, in a jail, state _ A John Doe judge may niisue a material witness warrant under s. 969.01 (3).
prisonor house of correction Statev. Brady 118 Wis. 2d 154345 N.W2d 533(Ct. App. 1984).

. . . . .. Whena JohrDoe proceeding is not a joint executive and judicial undertaking, the
(b) Is placed in or transferred to a juvenile correctional facilitgroceduredoes not violate the separation of powers doctrine acdnistitutional.
asdefined in s938.02 (10p)or a secured residential care centettatev. Unnamed Defendant50 Ws. 2d 352441 N.W2d 696(1989).

f : ; A John Dogudge may issue and seal a search warrant, and a district attorney may
for children and youth, as defined in888.02 (15g) independentlyssue a criminal complaint, regardless of the existence of the John Doe.

(c) Is committed, transferred or admitted undersdh971or A John Doe cannot be used to obtitdence against a defendant who has already
975, beenchaged. State .vCummings,199 Ws. 2d 721 546 N.W2d 406 (1996),
93-2445

(d) Is confined as a condition of probation und&78.09 (4) To be entitled to a hearing, a JoBoe complainant must do more than merely

; . : - 3 allegein conclusory terms that a crime has been committed. The compipetat’
a 7H7|St195r3{ 1%3%779;'32541%552%588195_71%'932%%1592_13?4_4171993 a. 951051995 tion must allege facts that raise a reasonable belief that a crime haoheaitted.

A visual body cavity search is more intrusive than a strip search. It is not obj atef;g;l.gl%eﬂrznggf.\circuit Court for Dane Count214Wis. 2d 605571 N.W2d
tively reasonable for police to conclude that consent to a strip search includes co E ), - . .
to scrutiny of body cavities. StatewWallace, 2002 WI App 6251 Ws. 2d 625642 nonlawyets questioning of a witness on the statehalf at a John Doe hearing

! evenif constituting the unauthorized practice of law did not require exclusion of the

N.W.2d 549 00-3524 : !
Intrusivesearches of the mouth, nose, or ears are not covered by sub. (3). Howéestémz%rlyat trial. - State wNoble, 2002 WI 64253 Ws. 2d 206646 N.W2d 3§

searchesf those body orifices should be conducted by medical personnel to comply rticie Vii. Section 5 (3), read to ; --
- , , gether with ss. 808.03 (2) and 809.51 (1jiis suf
with the 4th and 5th amendmenf&l Atty. Gen. 12 ciently broad in scope to permit the court of appeals to exercise supervisory4urisdic
tion over the actions of a judge presiding over a John Doe proceeding. When render

968.256 Search of physically disabled person. (1) In ingjudicial decisions in the context oflahn Doe proceeding, the judge must create
cord for possible reviewOn review of a petition for a writ stemming from a secret

this SeCtion: “p_hYSically. disabled person” means a person W&EﬁnDoe proceeding, the court of appeals may seal parts of a record in ordef to com
requiresan assistive device for mobiljitycluding, but not limited ply with existing secrecy orders issued by the John Doe judge. Unnamed Persons

to. a wheelchairbrace crutch or artificial limb Numbersl, 2, and 3 vState, 2003VI 30, 260 Wis. 2d 653 660 N.W2d 260

' ' ” ; : 01-3220

(2) A search of a physically disabled person shalcte A John Doe judge must have the authority to disqualify couaselmay permit

i i i argument by counsel wherecessaryo ensure procedural fairness. Unnamed Per
ductedin a careful mannerlf a search of a physically disabled?® e o e S Wi 3080 Ws. 2d 653660 N.W2d 260
person requires the removal of an assistive device or involveg 25520
personlacking sensation in some portion of his or her btitly ~ The JohnDoe judge erred as a matter of law by requiring an oath of secrecy from
i itnesss counsel when a secreoyder was in déct. Individual Subpoenaed to

Seaer.Sh.a” be Condl.JCted Wlt.h eXtreme care by a person who Ii%\%tearat Waukesha County John Doe Case No. 2003 JD 0Dawis, 2005 WI 70,
hadtraining in handling physically disabled persons. 281Wis. 2d 431697 N.W2d 803 04-1804

History: 1979 c. 240 Thecircuit judge erred when in reviewing a John Doe petition he reviewed police
reports containing information casting doubt on assertions in the petition and
. . explainedthat his review of the petition and the police reports led hiootzlude
968.26 John Doe proceeding. If a person complains to a tatthe petitioner failed to allege facts feient to raisea reasonable belief that a
judge that he or she has reason to believe that a crime has lor?elihallg been cfocrjnmitted. Thris iection does not permit this sort oif3 alnalysiﬁ at the
i ithi i inriedicti i H resholdstage of determiningshether a petition contains reason to believe that a
committedwithin hisor her jurisdiction, the judge shall examingy =2t 895 O e T e e W D 9128 Ws. 26 486
the complainant under oath and any witnesses produced by IgBN.w.2d 294 04-0175
or her and mayand at the request of the district attorney shalt, sub A John Doe judgaas exclusive authority to subpoena witnesses in a John Doe pro
poenaand examine other witnesses to ascemdiather a crime g%idg?ﬁzbggg‘wpé’{‘ the language ofsbision Hipp x Circuit Court for Mitwaukee
hasbeen committed and by whom committe@he extent t0 | imits of judges authority inpresiding over or conducting John Doe proceedings
which the judge may proceed in the examination is within theediscussed76 Atty. Gen. 217
judge’sdiscretion. The examination may be adjourned and may . o
be secret. Any witness examined under this section haase 968.265 Lie detector tests; sexual assault victims.
counselpresent at the examination but the couselll not be (1) In this section, “liedetector” has the meaning given in s.
allowedto examine his or her client, cross—examine other wit11.37(1) (b).
nesse®r ague before the judge. If it appears probable from the (2) If a person reports to a law enforcemefitef that he or
testimonygiven that a crime has been committed and who-coghewas the victim of an éénse under 940.22 (2) 940.225
mittedit, thecomplaint may be reduced to writing and signed arg#i8.02(1) or (2), or 948.085 no law enforcement fiter may in
verified; and thereupon a warrant shall is$oethe arrest of the connectiorwith the report orderequest, or suggest that the-per
accused. Subject to s971.23 if the proceeding is secret, thesonsubmit to a test using a lie detectarprovide the persdnfor-
recordof the proceeding and the testimony taken shall nopba  mation regardingtests using lie detectors unless the person
to inspection by anyone except tUlest_rlct attorney unless It IS requestsnformation regarding tests using lie detectors.
usedby the prosecution at the preliminary hearing or the trial of (3) | a person reports to a district attorney that he or she was
theaccused and then only to the extent that it is so use@®urt, tnevictim of an ofense under €940.22 (2)940.225 948.02(1)

on the motion of a district attornesnay compel a person to testifyor (2 0r948.085 no districtattorney may do any of the following
or produce evidence under%2.08 (1) The person is immune i, connection with the report:

];g;rpriCﬁ{gﬁggﬁggpsgéng%\gded in §72.08 (1) subject to the (a) Order that the person submit to a test using a lie detector

History: 1989 a. 1221991 a. 88223 315 (b) Suggest or request that the person submit to a test using a

A defendantnust be allowed to use testimony of witnesses at a secret John igedetector without first providing the person with notice and an
proceeding to impeach the same witnesses at the trial, even if the prosecution dogslanationof his or her right not to submit to such a test.

not use the John Doe testimoniyers v State 60 Wis. 2d 248208 N.W2d 31 History: 2003 a. 2242005 a. 277
(1973). ' ne '
An immunity hearing must be in open court. State ex rel. Newspapers, Gie. v .
cuit Court,65 Wis. 2d 66221 N.W2d 894(1974). 968.27 Definitions. In s$5.968.28t0968.37

A person chayed as a result of a John Doe proceeding has no recognized interes(l) “Aggrieved person” means a person who was a party to
in th int f in that dihohn D di -di - . . L
Icnussidmgtlgtgr\]/%]%eogngre%e\(/:\}/sl-nZd 3655"526 ﬁl,ﬁwg&nmiag%@ ngs ae-IS any intercepted wire, electronic or oral communication or a per

No restriction under the 4th or 5th amendment precludes the enforcement oS@1against whom the interception was directed.

orderfor handwriting exemplars directed by a presiding judge in a John Doe proceed « ” i
ing. State vDoe,78 Wis. 2d 161254 N.W2d 210(1977). (2) “Aural transfer” means a transfer containing the human

Dueprocess does not require that a John Doe witness be advised of the natu¥PéFe at any point from the point of origin to the point of reception.
theproceeding or that the witness is ad&tt of the investigation. yanv. State,79 (3) “Contents”whenused with respect to any wire, electronic
Wis. 2d 83 255 N.W2d 910(1977). or oral communication, includes aimyformation concerning the

This section does not violate the constitutional separafipowers doctrine. John . i
Doe proceedings are discussed. Stataashingtong3 Wis. 2d 808266 Nw2d  substancepurport or meaning of that communication.

59Z(é9|78)- between the pubsciaht to k 4t » n J0hn D (4) “Electroniccommunication” means any transfer of signs,
alance petween the pubgacig 0 Know an € need Tor secrecy In Jonn Dog; T H H H

proceedings is discussed. reWis. Family Counseling ServicesState 95 Wis. 2d g'gna|S|WV'tlng, Images, squnds, daf[a or Intelllgence of any nature
670, 291 N.w2d 631(Ct. App. 1980). wholly or partially transmitted by wire, radio, electromagnetic,
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photoelectronior photooptical system. “Electronic communica  (a) Scrambled or encrypted.

tion” does not include any of the following: (b) Transmitted using modulation techniques whose essential
(a) The radio portion of a cordless telephone communicatiparameterhiave been withheld from the public with the intention

thatis transmitted between the cordless telephone handset andftreserving the privacy of the communication.

baseunit. (c) Carried on a subcarrier or other signal subsidiary to a radio
(b) Any wire or oral communication. transmission.
(c) Any communication made through a tone-only paging (d) Transmitted over a communication system provided by
device. commoncarrier including a commercial mobile radeervice
(d) Any communication from a tracking device. provider,as defined in s196.01 (2g) unless the communication

(5) “Electronic communication service” means any servicé @ tone—only paging system communication.
that provides its users with the ability to send or receive wire or (€) Transmitted on frequencies allocated urdieitCFR part
electroniccommunications. 25, subpart D, E or F of part 74, part 94, unless in the case of

(6) “Electronic communications system” means any wired Communicatiortransmitted on a frequency allocated untier
radio, electromagnetic, photooptical or photoelectronic faciliti€gFR part 74thatis not exclusively allocated to broadcast auxiliary
for the transmission of electronic communications, and any cofgrvicesthe communication is a 2-way voice communicalign
puterfacilities or related electronic equipment for gfectronic  radio.
storageof those communications. (15) “Trap and trace device” means a device thatureshe

(7) “Electronic, mechanical or other device” means anjncomingelectronic or other impulses that identify the originating
deviceor apparatus which can be used to intercept a wire, el@gmberof an instrument or device from which a wire or electronic

tronic or oral communication other than: communicationwas transmitted. .
(a) Any telephone or telegraph instrument, equipment or facil (16) “User” means any person who or entity that:
ities, or any component thereof, which is: (a) Uses an electronic communication service; and

1. Furnished to the subscriber or user by a provider of elec (b) Is duly authorized by the provider of the service to engage
tronic or wire communicatioservice in the ordinary course of itsin that use.
businessind being used by the subscriber or user in the ordinary(17) “wire communication” means any aural transfer made in
courseof its business or furnished by the subscrilreuser for \wholeor in part through the use of facilities for the transmission
connectiorto the facilities of the service and used in the ordinagf communications by the aid of wire, cabiicrowave or other
courseof its business; or like connection between the poiftorigin and the point of recep

2. Beingused by a provider of electronic or wire communicéion, including the use of the connection in any switching station,
tion service in the ordinary course of its business, or by a ldwrnishedor operated by any person engaged as a public utility in
enforcemenbfficer in the ordinary course of his or her duties. providing or operating the facilities for the transmission of intra

(b) A hearingaid or similar device being used to correct-sutstate,interstate or foreign communication8Wire communica
normalhearing to not better than normal. tion” inclqdes the electro_nic storage of any such aural trabsfier

(8) “Electronic storage” means any of the following: does not include the radio portion of a cordless telephone commu

(a) Any temporaryintermediate storage of a wire or electroni@icatiomhat is transmitted between the cordless telephone hand

RN : g Setand the base unit.
communicationincidentalto the electronic transmission thereof: History: 1971 c. 405.93 1987 a. 3991991 a. 391997 a. 218

(b) Any storageof a wire or electronic communication by an The constitutionality of ss. 968.27 to 968.30 is upheld. State ex rel. Hussong v
electroniccommunication service for purposes of backup protegroelich,62 Ws. 2d 577215 N.Ww2d 390
tion of the communication. An informant who is party to a tapecorded telephone conversation also acquired
“ " . the conversation in his mind, regardless of the use of tape recordeacthasition
(9) “Intercept” means thaural or other acquisition of the con is not an “intercept.” The informant may testify to the conversation without use of the

tentsof any wire, electronic or oral communication through thecording. State vMaloney 161 Ws. 2d 127467 N.W2d 215(Ct. App. 1991).

; : ; An “oral communication” under sub. (12) is a statement uttered under eircum
useof any electronic, mechanical or other device. stancesn which the speaker hageasonable expectation of privacgn individual

(10) “Investigative or law enforcemenbfficer” means any hasa rteatl_son?bl_e expeciﬁtion of prr:vacg wheE_het_or she hats tk_)othﬂ;r;aé]:u:al subjective

: ; s wici ; xpectatiorof privacy in the speech, and a subjective expectation ithat soei
officer of this state or p_O|Itlca| subdivision th.ereOf’.Wh.o IS empomg is willing to recognize as reasonable, which requires examination of the totality
eredby the laws of this state to conduct investigations of or §the circumstances. StateDuchow 2008 WI57, _ \¢.2d 749 N.w2d
makearrests for dénses enumerated in 868.28t0968.37 and 913 05t—2hl75,d ified usive list of factors to i heth individ

; [ ; ourtshaveidentified a non—exclusive list of factors to discern whether an indivi
any attomey authorized by law to prosecute or participate in tn§s expectation of privacy in his or heral statements is objectively reasonable,
prosecutiorof those dienses. including: 1) the volume of the statements; 2) the proximity of other individuals to
“ ” i i ; i~atinn the speaker; 3jhe potential for the communications to be reported; 4) the actions

. (11) ‘JUdge means the.JUdge sittireg the time an appllcatlon takenby the speaker to ensure his or her privacy; 5) thetoestploy technological
is made under €£68.300r his or her successor enhancementfor one to hear the speakestatements; ar) the place or location

(12) “Oral communication” meanany oral communication wherethe statements are made. Sta@uchow 2008 WI 57, \8.2d __ 749

utteredby a person exhibiting an expectation thatahmunica N.W:2d913 05-2175
tion is not subject to interception under circumstances justifyingsg 28 Application for court order to intercept com -
the expectation. “Oral communication” does not include anynications. The attorneygeneral together with the district
electroniccommunication. attorneyof any countymay approve a request of an investigative
(13) “Penregister” means a device that records or decodgs|aw enforcement iter to apply to the chief judge of the judi
electronicor other impulses that identify tmeimbers dialed or cial administrative district for the county where the interception
otherwisetransmittecbn the telephone line to which the device igs to take place for an order authorizing or approving the intercep
attached. “Pen register” does not include any device used bytian of wire, electronic or oral communication$he chief judge
provideror customer of a wire or electronic communicaer  may under s968.30grant an order authorizing or approvitg
vice for billing, or recording as an incidenthdling, for commu  interceptionof wire, electronic or oral communications by inves
nications services provided by the provider or any device usedtigjative or law enforcement diters having responsibility for the
aprovider or customer of a wire communication service for cagivestigationof the ofense forwhich the application is made. The
accountingor other like purposes in the ordinary cowsbis busi  authorizationshall be permitted only if the interception may-pro
ness. vide or has provided evidenod the commission of the fefhse of
(14) “Readily accessible to the general public’ meamgh homicide, felony murder kidnapping, commercial gambling,
respecto a radio communication, that the communication is nbtibery, extortion, dealing in controlled substances or controlled
any of the following: substanceanalogs, a computer crime that is a felony under s.
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943.7Q or any conspiracy to commit arwf the foregoing Although a taped telephone conversation was obtained without a courttheler
offenses defendanbpened the door to the tapeldmission bextensive reference to the tape
- ' transcript duringhis case—in—chief. State #lbrecht,184 Wis. 2d 287516 N.W2d
History: 1971 c. 2191977 c. 4491983 a. 4381987 a. 3991995 a. 448 776 (Ct. App. 1994).

Theauthorization of a wiretap forfehses not enumerated in tiisction did not gy (2) authorizes prosecutors to include intercepted communications in a crimi

warrantsuppression of the evidence obtained from the wiretap when the ord@f complaint. A prosecutor is a law enforcemerfiagr under sub. (2), and prepara
includedboth enumerated and non—-enumeratdenses and contained §afent  tion of complaints is within the prosecutsroficial duties. State. Gilmore, 193

probabletiaz;fe for the er&unll;atecﬂanfs%s, th% fvidler}ce obtainedtgéwiretaps\;ve;s fapvis. 2d 403535 N.W2d 21(Ct. App. 1995).
enumeratednienses, and chges were brought only Tor enumerawienses. State  Thestatemay incorporate intercepted communications in a criminal complaint if
v. House, 2007 WI 79802 Ws. 2d 1734 N.W2d 140 05-2202 the complaintis filed under seal. Unilateral public disclosure of such communica
tionsin a complaint while not authorized does swibject the communication to sup
i i i i _ pressionput may entitle the defendant to remedieder s. 968.31. StateGilmore,
068,29 punonzaton for dscosure and s of ler - B M LN B ST S
A p ; W'. ! ! . unicati ' y Thestate mayse one—party consent recordings of criminal actithy disclosure
investigativeor law enforcement @€er who, by any means of which is not authorized under sub. (3) (b), if the evidence inadvertently falls within
authorizedby ss.968.28t0 968.370r 18 USC 25100 2520 has the“plain hearing” of law enforcementfafers conducting authorized surveillance.
obtainedkno)(/vled e of the contents of any wire electror?ic or orgftev. Gil, 208 Ws. 2d 531561 N.W2d 760(Ct App. 1997)95-3347
. 9 . f y ! . Sinceinterception by government agents of an inforngatelephone call was
communicationpr evidence derived therefrom, may disclose th&clusivelydoneby federal agents and was lawful under federal Vsisconsin law
contentsto another investigative or law enforcemerfiicef only  did not govern its admissibility into evidence ifederal prosecution, notwithstand
to the extent that the disclosure is appropriate to the proper-perfgfhat t{}iii%'g‘g*}g?g;g‘Lm?gg*}a;es?,%%‘? a privileged communication uistenw

manceof the oficial duties of the dfcer making or receiving the
disclosure. 968.30 Procedure for interception of wire, electronic

(2) Any investigative or law enforcemenffioer who, byany or oral communications. (1) Each application for an order
meansauthorized by s868.28t0968.370r18 USC 251@02520  authorizingor approving the interception of a wire, electronic or
hasobtained knowledge dhe contents of any wire, electronic ororal communication shall be made in writing upon oatafitima-
oral communication or evidence derived therefroray use the tion to the court and shall statiee applicans authority to make
contentsonly to the extent the use is appropriate to the proper pthe application and may bgpon personal knowledge or informa
formanceof the oficer’s official duties. tion and belief. Each application shall include the following infor

(3) (a) Any person who has received, by any means autHdation:
rized by s5968.28t0968.370r 18 USC 251@025200r by alike (&) The identity of the investigative or law enforcemefitef
statuteof any other state, any information concerning a wire; ele@akingthe application, and thefafers authorizing the appliea
tronic or oral communication or evidence derived therefiater ~ tion.
ceptedin accordance with s868.28t0 968.37 may disclose the  (b) A full and complete statement of tfects and circum
contentsof that communication or that derivative evidence onlgtancesrelied upon by the applicant, to justify the applicant’
while giving testimony under oath offiafnation in any proceed belief that an order should be issued, including:

ing in any court or before any magistrate or grand ijutjis state, 1. Details of the particulasffense that has been, is being, or
or in any court Qf the United States or of any state, or in any fedegadbout to be committed;
or state grand jury proceeding. 2. A particular description of the nature and location of the

(b) In addition to the disclosure provisions of.igaJ, any per  facilities from which or the place where tbtemmunication is to
sonwho has received, in the manner described un@68.31 (2) beintercepted;
(b), any information concerning a wire, electronic or oral commu 3 A particular description of the type of communications
nication or evidence derived therefrom, may disclose the contegégightto be intercepted:; and
of that communication or that derivative evidence while giving 4. The identity of the person, if known, committing the

testimonyunder oath or &fmation in any proceeding described oo 04 \Wwhose communications are to be intercepted.

in par (a) in which a person is accused of any act constituting a . .
felony, and only if theparty who consented to the interception is_(€) A full and complete statement whether or not other investi
ative procedure$iave been tried and failed or why they reason

Zgilgbﬁ?hteeﬁ&g?ét&%%?;%ﬁ:gg or if another witness is aVa'gbly appear to be unlikely to succeed if tried or to be too danger

. - ; . ous.
(4) No otherwise privileged wire, electronic or o@mmu . . . .
nication intercepted in accordance with, or in violation of, ss (d) A statement of the period of time for which theerception

. o 15 required to be maintained. If the nature of the investigadion
2&2&22:2368'37”18 USC 251802524 may lose its privileged suchthat the authorizatiofor interception should not automati

. S . . cally terminatewhen the described type of communication has
(5) Whenan investigative or law enforcementicér, while  pegnoptained, a particular description of facts establishing-prob

engagedn intercepting wire, electronier oral communications gplecause to believe that additional communications for the same
in the manner authorized, intercepts wire, electronic or oral COfJpe will occur thereafter

municationsrelating to ofenses other than those specified in the (€) A full and complete statemeaf the facts concerning all
orderof authorization or approvahe contents thereof, and evi o\ io, s anplications known to the individual authoriziagd
dencederived therefrom, may be disclosertlised as provided in 11, ying the application, made to any court for authorization to
subs.(1) and(2). The contents and arwndgnce derived there intercept,or for approval of interceptions of, wire, electronic or
from may be used under suB) when authorizedr approved by 5| communications involving anyf the same persons, facilities
the judge who acted on thariginal application where the judge o yiaces specified in the application, and the action takeheby
finds on subsequent application, made as soon as practlcableg&%ton each such application; and

no later than 48 hours, that the contents were otherwise-inter (f) Where theapplication is ,for the extension of an order

ceptedin accordance with s868.28t0 968.370r 18 USC 2510 statemensetting forth the results thus far obtained fromiriber-

to 25200r by a like statute. ; . ) ;
History: 1971 . 4055.91, 93 1987 a. 3991989 a. 121353 1993 a. 981995 ception,or a reasonable explanationtbé failure to obtain such

a. 30 results.

Evidenceof intercepted oral or wire communications can be introduced only if the (2) The court may require the applicant to furnish additional

interception was authorized under968.30; consent by one party to the communic ; ; . : B
tion is not suficient. State ex rel. Arnold.\County Courtp1l Wis. 2d 434 187 "lestlmonyor documentary evidenamder oath or éfmation in

N.W.2d 354(1971). supportof the application. Oral testimony shall be reduced te writ
Although one—party consent tapes are lawful, theynateauthorized by ss. 968.28 ing.

to 968.33and therefore the contents cannot be admitted as evidence in chief, but s o

968.29 (3) does not prohibit giving such tapes to the state. StAbste Manage (3) Uponthe appllcaplpn theourt ,m,ay enter an e}< parte O';de':

ment of Wsconsin, Inc81 Ws. 2d 555261 N.w2d 147(1977). asrequested or as modified, authorizing or approving interception
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of wire, electronic or oral communications, if the court determinesderor extensions thereof all such recordings and records of an
on the basi®f the facts submitted by the applicant that all of thiatercepted wire, electronic or oral communication shall be filed
following exist: with the court issuing the order and the court shaér the same
(a) There isprobable cause for belief that an individual is eonfo be sealed. Custody of the recordings and records shall be wher
mitting, has committed, or is about to commit a particuléerafe  ever the judge handling the application shall ordéreyshallnot
enumeratedn s.968.28 be destroyed except upon an order of the issuing or denying judge
(b) There is probable cause for belief that particatammu ~ @ndin any event shall be properly kept and preserved for 10 years.

nicationsconcerning that éénse will be obtained through suchPuplicaterecordings and other records may be made for use or
interception. disclosure pursuant to the provisions for investigations under s.

(c) Other investigative procedures have been tried and he?\(/3 .29(1) and(2). The presence of the seal provided for by this

failed or reasonably appear to be unlikely to succeed if tried or%ﬁ sectionpr a satisfactory explanation for the absence thereof,
betoo dangerous. shallbe a prerequisite for the use or disclosure of the contents of

(d) There is probable cause for belief that the facilities fro?ﬂnenglrrgﬁ]ﬁIrz]a(;:érro:é%g.rzgr?ls)communlcatlon or evidence derived

which, or the place where, the wire, electrooicoral communica o
tionsare tobe intercepted are being used, or are about to be use b) Applications made and orders granted undeds.28to

in connection with the commission of théevfse, or are leased to, 205-33t0gether with all other papers and records in connection
listedin the name of, or commonly used by the person. therewithshall be ordered sealed by the court. Custody of the

plicationsorders and other papers and records shall be-wher
erthe judge shall orderSuch applications and orders shall be
) . . ._disclosedonly upona showing of good cause before the judge and
_ (&) The identity of the person, if known, whose communic&naj| not be destroyed exceph order of the issuing or denying
tions are to be intercepted; judge,and in any event shall be kept for 10 years.

(b) The nature and location of the communications facilities () anv violation of this subsection may be punished as con
which, or the place where authority to intercept is granted and tﬂ%‘?rgp)t of cyourt. ybep

meansby which such interceptions shall be made; (d) Within a reasonable time but not later than 90 days after the

(c) A particular description of the type of communicatior]za”in P
. ; g of an application for an order of approval under. fiar
soughtto be intercepted and a statement of the particlan®é \ich is denied or the termination of the period of an order or

to which it relates; , , extensionghereof, the issuing or denying judge shall cause to be

(d) The identity of the agen@uthorized to intercept the cem servedon the persons named in the order or the application and
municationsand of the person authorizing the application; andsych other parties to intercepted communications as the judge

(e) The period of time during/hich such interception is autho determiness in the interest of justice, an inventory which shall
rized,including a statement whether or not the interception shadtlude notice of:
automaticallyterminate when the described communication has 1 The fact of the entry of the order or the application.
beenfirst obtained.

(5) No order entered under this section may authorize gf 4
approvethe interception of any wire, electronic or oral commu 3. The fact that during th iod wi | X |
nication for any period longer than is necessary to achieve the = he fact that during the period wire, electronic or oral-com
objective of the authorization, nor in any event longer than 3¢pnicationswere or were not intercepted. | _
days. The 30—-day period begins on the earlier of the day on which(€) The judge mayupon the filingof a motion, make available
the investigative or law enforcementfickr first begins to con o such person or the perssigounsel for inspection in the manner
ductan interception undehe order or 10 days after the order igrovidedin ss.19.35and19.36such portions of thentercepted
entered. Extensions of an order may be granteat, only upon communicationsapplications and orders as the judge determines
applicationfor an extension made in accordance with fljpand t0 bein the interest of justice. On an ex parte showing of good
the court making the findings required by s(®). The period of causeto the issuing judge the serving of the inventory required by
extensiorshall be no longer than the authorizing judge deems néis subsection may be postponed. The judge shall review such
essanto achieve the purposes for which it was granted and in Postponemendt the end of 60 days and good cause shall be shown
eventbe for longer than 30 daysEvery order and extension prior to further postponement.
thereofshall contain a provision that the authorization to intercept (8) The contents of any intercepted wire, electronic or oral
shall be executed as soon as practicable, $femltonducted in communicationor evidencederived therefrom shall not be
sucha way as to minimize the interception of communications naceivedin evidence or otherwise disclosed in any trial, hearing
otherwisesubject to interception under this chapéerd must ter  or other proceeding in any court of this state unless each party
minate upon attainment of the authorized objective, omity lessthan 10 days before the trial, hearing or proceeding, has been
eventin 30 days. In thevent the intercepted communication igurnished with a copy of the court ordeand accompanying
in a code or foreign language, and an expethat foreign lan  application, under which the interception was authorized or
guageor code is noteasonably available during the interceptiompproved. This 10-day period may be waived by the judge if he
period,minimization may bewccomplished as soon as practicabler she finds that it was ngossible to furnish the party with the
afterthe interception. aboveinformation 10 days before the trial, hearing or proceeding

(6) Wheneveran order authorizing interceptitmentered pur andthat the party will not be prejudiced by the delay in receiving
suantto ss.968.28to 968.33 the ordemay require reports to be the information.
madeto the court which issued the order showing what progress(9) (a) Any aggrieved person in any trial, hearing or proeeed
hasbeen made toward achievement of the authorized objectiug in or before any court, departmenfjadr, agencyregulatory
andthe need for continued interception. Such reports Seall body or other authority of this state, or a political subdivision
madeat such intervals as the court requires. thereof,may move before the trial court or the court granting the

(7) (a) The contents of any wire, electromicoral commu  original warrant to suppress the contents of any intercepted wire,
nication intercepted by any means authorized by968.28to electronicor oralcommunication, or evidence derived therefrom,
968.37shall, if possible, be recorded on tape or wire or other coon the grounds that the communicatiaas unlawfully inter
parabledevice. The recording of the contents of any wire,-elecepted;the order of authorization or approval under whickisis
tronic or oral communication under this subsectsball be done intercepteds insuficient on its face; or the interception wast
in such way as will protect the recording from editing or othenadein conformity with the order of authorization or approval.
alterations. Immediately upon the expiration of the period of th&he motion shall be made before the trial, hearing or proceeding

(4) Eachorder authorizing or approving the interception Og\F/)
anywire, electronic or oral communication shall specify:

2. The date of the entry and the period of authorized, approved
isapproved interception, or the denial of the application.
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unlessthere was no opportunity to make the motion or the person(e) Intentionally discloses the contents of any celdctronic
was not aware of the grounds of the motion. If the motion & wire communication obtained by authority of €&68.28
granted,the contents of thintercepted wire, electronic or oral968.29and968.3Q except as therein provided.
communicationpr evidence derived therefrom, shagltreated as  (f) Intentionally alters any wire, electronic or oral communica
_havmg been obtalned_ in violation Qf $968.28t0 96_8.37 The tion intercepted on tape, wire or other device.

judgema)_{l utp))lontthtehflllngof_the r(?otlon by thtra]_aggrlﬁved p:rsoln, (2) Itis not unlawful under s€68.28to 968.37

makeavaiabie to e aggrieved person or NiS of NEr COUABE! ) ko an operator of a switchboard, or ditef, employee
inspectionsuch portions of the intercepted communication or 8y gg)ent of anypprovider of a wire or eléctronic c’omrﬁurilication
dence derived therefrom as the judge determines to beirtehe service,whose facilities are used in the transmission of a wire or

eStOfJUSt'Ce'_ ) ) electroniccommunication to intercept, disclose or use that-com

(b) In addition toany other right to appeal, the state shall haygynicationin the normal course of his or her employment while
theright to appeal: engagedn any activity which is a necessary incident to the rendi

1. From an order granting a motitmsuppress made undertion of his or her service or to the protection of tights or prop

par.(a) if the attorney general or district attorney certifiesh® erty of the provider of that service, except that a providenadfe
judgeor other dficial granting such motion that the appeal is nadr electronic communication service shaibt utilize service
enteredfor purposes of delay arsthall be diligently prosecuted asobservingor random monitoring except for mechanical or service
in the case of other interlocutory appeals or under such rules agjiinality control checks.

supremecourt adopts; or (b) For a person acting under color of law to intercept a wire,

2. From an order denying an application for an order of authelectronicor oral communicationyhere the person is a party to
rizationor approval, and such an appeal shall bpagte and shall thecommunication or one of the parties to the communicétisn
bein camera in preference to all other pending appeals in accayiven prior consent to the interception.

ancewith rules promulgated by the supreme court. (c) For a person not acting under color of law to intercept a
(10) Nothing in ss.968.28t0 968.37 shall be construed to wire, electronic or oral communication whehe person is a party
allow the interceptiorof any wire, electronic or oral communica to the communication or where one of the parties to the commu
tion between an attorney and a client. nication has given prior consent to the interception unless the
History: 1971 c. 405.93; 1981 c. 335.26, 1987 a. 3991993 a. 486 communicationis intercepted for the purpose of committing any

Althougha taped telephone conversation was obtained without a courttheler criminal or tortious act in violationf the constitution or laws of

defendanbpened the door to the tap@dmission bgxtensive reference to the tape : o
transcript duringhis case-in—chief. State #lbrecht,184 Ws. 2d 287516 N.w2d the United States or of any state or for the purpose of commlttlng

776(Ct. App. 1994). any other injurious act.

tho Complami fled inder seal, Unlateral public disciostre of Such commnica. . (0)_FOF any person to intercept or access an electronic commu
tionsin a complaint while not authorized does sobject the communication to sup %'Cauon made thrOUgh an eIeCtronK_: communlc_atlo_n SyStem that
pressionput may entitle the defendant to remedieder s. 968.31. StateGilmore, IS configured so that the electronic communication is readily
201 Wis. 2d 820549 N.W2d 401(1996),94-0123 accessibldo the general public.

Suppressiof wire communications is reserved for those that are illegally-inter . . . .
ceptedand does not apply to legally intercepted communications that are improperly (€) FOr any person to intercept any radio communication that
disclosed. State vGilmore,201 Ws. 2d 820549 N.W2d 401(1996),94-0123 is transmitted:

Not every failure to follow wiretapping statutes makes an interception unlawful . .
suchthat suppression is required. Whether a violation of the wiretapping statutes 1. BY any station for th.e use of the generql public, or that
requiressuppression depends upon whether the statutory purpose has been achi@fatesto Shlps, aircraft, vehicles or persons in distress;
despitethe violation. The authorization of a wiretap forfefses not enumerated in s :
this section did not warrant suppression of the evidence obtained from the wiretap 2. By any_ govemm_entall law enforce_ment' civil defenfse, pri
whenthe order included both enumerated and non—enumerégeres, it contained vatelandmobile or public safety communications system, includ
sufficientprobable cause for the enumeratddrafes, the evidence obtained by wire ing police and fire, readily accessible to the general public;
tap was for enumerated fehses, and chges were brought only for enumerated . . . .
offenses. State vHouse, 2007 WI 7802 Wis. 2d 1, 734 N.W2d 140 05-2202 3. By a station operating on an authorized frequency within

Sub.(10) does not require that all intercepts by a county jail are unlawful becatgpge bands allocated to the amatetitizens band or general mobile
thetelephone intercept system has the potential to record inmates’ calls to their apgrdio services: or
neys. State v Christensen, 2007 WI App 17804 Ws. 2d 147 737 N.W2d 38 '

06-1565 o ‘ ' _ 4. By any marine or aeronautical communications system.
19%8?\/?;“7'%.35“8[%%%\)/.6103/: A legislative perspective. Kastenmgieavy & Beier (f) For any person to engage in any conduct that:

1. Is prohibited by section 633 of the communications act of
968.31 Interception and disclosure of wire, electronic 1934;0r
or oral communications prohibited. (1) Except as other 2. Is excepted from the application of section 705 (a) of the
wise specifically provided in $4.96.630r968.28t0968.3Q who  communicationsact of 1934 by section 705 (b) of that act.
evercommits any of the acts enumerated in this sectignilty (g9) For any person to intercept any wire or electronic commu
of a Class H felony: nicationthe transmission of which is causing harmful interference

(a) Intentionally intercepts, attempts to interceppmycures to any lawfully operating station or consumer electronic equip
any otherperson to intercept or attempt to intercept, any wirejent,to the extent necessary to identify the soofdie interfer
electronicor oral communication. ence.

(b) Intentionally uses, attempts to use or procures any other(h) For users of the same frequetayntercept any radio com
personto use or attempt to use any electronic, mechanical or otheunication made through a system that utilizes frequencies moni
deviceto intercept any oral communication. toredby individuals engaged in the provisiontioe use of the sys

(c) Discloses, or attempte disclose, to any other person théem, if the communication is not scrambled or encrypted.
contentsof any wire, electronic coral communication, knowing (i) To use a pen register or a trap and trace device as authorized
or having reason to know that the information was obtainetderss.968.34to 968.37 or
throughthe interception of a wire, electronic or oral communica (j) For a provider of electronic communication service to
tion in violation of this section or under circumstances constituiecordthe fact that a wire or electronic communication was-initi
ing violation of this section. atedor completed in order to protect the provjdemother pro

(d) Uses, or attempts to use, the contents of any wire, electrofifier furnishing service toward the completion of the wire or-elec
or oral communication, knowing or having reasokrtow that the  tronic communication, or a user of that service, from fraudulent,
informationwas obtainethrough the interception of a wire, elec unlawful or abusive use of the service.
tronic or oral communication in violation of this section or under (2m) Any person whose wire, electronic or oral communica
circumstancesonstituting violation of this section. tion is intercepteddisclosed or used in violation of £68.28to
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968.37shall have a civil cause of action against any person wh68.35 Application for an order for a pen register or a
interceptsdiscloses or uses, or procures any otfeeson to inter trap and trace device. (1) The attorney generair a district
cept,disclose, or use, the communication, and shall be entitlecattorneymay make application f@n order or an extension of an
recoverfrom any such person: orderunder s968.36authorizing or approvinthe installation and

(a) Actual damages, but not less than liquidated damages cétg€of a pen register or a trap and trace device, in writing under
putedat the rate of $100 a day for eatdy of violation or $1,000, oathor equivalent dirmation, to a circuit court for the county

whicheveris higher; wherethe device is to be located.
(b) Punitive damages; and (2) An application under sulfl) shall include all of the fel
(c) A reasonable attorneyfee and other litigation costs reaoWing: _ o
sonably incurred. (a) The identity of the person making the application and the

(3) Goodfaith reliance on a court order or on9§8.30 (7) identity of the lawenforcement agency conducting the investiga
shall constitute a complete defense to any civil or criminal actidion-

broughtunder ss968.28to 968.37 (b) A certification by theapplicant that the information likely
History: 1971 c. 45592, 93; 1977 c. 2721985 a. 2071987 a. 3091989 a. 56 {0 be obtaineds relevant to an ongoing criminal investigation
1991a. 2941997 a. 2832001 a. 109 beingconducted by that agency

The testimony of an undercovgmolice oficer who was carrying a concealed  History: 1987 a. 399
eavesdroppinglevice under sub. (2) is not the product of the eavesdropping and is
admissible even assuming the eavesdropping was unconstitutional. . Statichy .
72Wis. 2d 71, 242 N.W2dg 184(1976). PRIng 968.36 Issuance of an order for a pen register or a trap
An individual, who volunteers to aid the authorities in a lawful, ateiteptitious, and trace device. (1) Upon an application made under s.
investigationdoesnot commit an injury against the investigated party under sub. ( e
(c) simply by participation. Undercover informants must surely realize that evide| 8.35 .the court shalenter an e_x parte order authorizing th(.a
they receivemay be potentially harmful to the gt of the investigation, but this is INStallationand use of a pen register or a trap and trace device
notthe type of injuriousct contemplated by the statute. Statdaloney 2005 W1 within the jurisdiction of the court if the court fintisat the appli
74,281 Ws. 2d 595698 M.W2d 58303-2180 ant has cJertified to the court that the information Iikelpgtlo be
Consenunder sub. (2) (b) may be express or implied in fact from surrounding o y

cumstanceindicating that the person knowingly agreedtte surveillance. Inthe Obtainedby the installation and use is relevant to an ongoing crim
prisonsetting, an inmate has given implied consent to electronic surveillance whgg| investigation.

he or she has meaningful notice that a telephoneisallibject to monitoring and . . i

recordingand nonetheless proceeds with the call. SteRiley, 2005 WI App 203, (2) An order issuedinder this section shall do all of the-fol
287 Wis. 2d 244704 N.W2d 635 04-2321 |Owing:

Theuse of the “called party control device” by the communications commen car . . o .
rier to trace bomb scares and other harassing telephone calls would not violate anf®) SpPecify the identityif known, of the person to whom is
law if used with the consent of the receiving par®p Atty Gen. 90. leasedor in whose name is listed the telephone line to which the

pen register or trap and trace device is to be attached.

968.32 Forfeiture of contraband devices. Any elec (b) Specify the identityif known, of the person who is the sub

tronic, mechanical, or other intercepting device used in violatiqgct of the criminal investigation.
of 5.968.31 (1)may be seized awntraband by any peacdicér (c) Specify the number and, if known, the physical location of

and forfeited to this state in an action by the department ijus%%telephone line to which the pen register or trap and tfediee

uaniis?g::hJ?a is to be attached and, in the case of a trap and trace device,the geo
y: 1979 c. 3%.92 (8) - e
graphiclimits of the trap and trace order

968.33 Reports concerning intercepted  wire or oral (d) Provide a statement of thdefse to which the information
communications.  In January okach yearthe department of likely to be obtained by the pen register or trap and trace device
justiceshall report to the administrativefiog of the UnitedStates relates.

courtssuch information as is required to be filedll8yUSC 2519 (e) Direct,upon the request of the applicant, the furnishing of
A duplicate copy of the reporshall be filed, at the same time,information, facilities and technicalassistance necessary to

with the ofice of the director of state courts. accomplishthe installation of the pen register or trap and trace
History: 1973 c. 1%.37;1977 c. 18%.135 Sup.Ct. Order88 Wis. 2d xiii (1979). deviceunder s968.37

(3) An order issued under this section shall authotime

968.34 Use of pen register or trap and trace device installationand use of a pen registara trap and trace device for

restricted. (1) Exceptas provided in this section, no perso period not to exceed 60 days.
may install or use a pen registara trap and trace device without

first obtaining a court order undera§8.360r 18 USC 3123r50 (4) Extensionsof the order may be granted, but only upon an
USC 1801to 1811 applicationfor an order under 868.35and upon the judicial find

L . ing required bysub.(1). The period of extension shall be for a
(2) The prohibitionof sub.(1) does not apply with respect to egriodqnot to eil(iee(g %O days?

the use of goen register or a trap and trace device by a provider o . . .
of electron?c) or wi?e communicaﬁion service: yap (5) An order authorizing or approving the installation aisd
X . : : . of a pen register or a trap and trace device shall direct that:

(a) Relating to the operation, maintenance and testing of a wire The order b led until otherwi dered by th "
or electronic communication service @r the protection of the (@) The order beealed until otherwise ordered by the court;

rights or property of the provideor to the protectioof users of 2" ) . ) )

thatservice from abuse of service or unlawful use of service; ~ (b) The person owning or leasing the line to which the pen reg
(b) To record the fact that a wire or electronic communicatidit€! ©F @ trap and trace device is attached, or who has been ordered

wasinitiated or completed in order to protect the providanther P the court to provide assistance to the applicant, not disclose the

provider furnishing service toward the completion of the WiﬁXlstenceof the pen register or trap and trace device oekie

communicationor a user of that service, from fraudulent, unlawfeNce of the investigation to the listed subscribeto any other

ful or abusive use of service: or person, unless or until otherwise ordered by the court.
! History: 1987 a. 399

(c) Where the consent of the user of that service has been

obtained. 968.37 Assistance in the installation and use of a pen
(2m) The prohibition of sub(1) doesnot apply to a telephone register or trap and trace device. (1) Upon the request of
calleridentification service authorized under86.207 (2) the attorney general, a district attorney or aficef of a law

(3) Whoeverknowingly violates sub(1) may be fined not enforcementagency authorizetb install and use a pen register
morethan $10,000 or imprisoned for not more ti®amonths or underss.968.28to 968.37 a provider of wire or electronic cem
both. municationservice, landlord, custodian or othprson shall fur

History: 1987 a. 3991991 a. 268269, 1997 a. 2832001 a. 109 nish the investigative or law enforcemenficér forthwith all
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information, facilities and technicalassistance necessary tafcommunicable diseases and to disclose the results of the test or
accomplishthe installation of the pen register unobtrusively anstsas specified isub.(5) (a)to(c), if all of the following apply:

with a minimum of interference with the servidhat the person  (a) The district attorney has probable causksiteve that the
soordered by the court accords the party with respeshom the  actor alleged act of the defendant thahstitutes a violation of s.
installationand use is to take place, if the assistance is directeddas 43(2m) carried a potential fdransmitting a communicable
acourt order under £68.36 (5) (b) diseaseto the victim or alleged victim anidvolved the defen

(2) Uponthe request of the attorney general, a district attorndgnt’sblood, semen, vomit, saliva, urine or feces or other bodily
or an oficer of a law enforcement agency authorized to receive thabstancef the defendant.
resultsof a trap and trace device underag8.28t0968.37 a pro (b) The alleged victim or victim whis not a minor or the par

vider of a wire or electronic communication service, landlorént or guardian othe alleged victim or victim who is a minor
custodiaror other person shall install the device forthwith on thequestghe district attorney to apply for an order
appropriatdine and shall furnish the investigative or law enferce (3) Thedistrict attorney may apply under s®) or (2m) for
ment officer all additional information, facilities and technicaly, oger at any of the following times, and, within those times,
assistancincluding installation and operation thie device unch

; . . X : - shalldo so as soon as possible so as to enable the court to provide
trusively and with a minimum of interference with teervices timel i
mely notice:

that the person so ordered by the court accords the party wi N . .
respectto whom the installation and use is to take place, if the (2) At or after the initial appearance and prior to the prelimi
installationand assistance is directed by a court order unde/&"y examination. , o o
968.36(5) (b) Unless otherwise orderéy the court, the results  (b) If the defendant waives the preliminary examination, at any
of the trap and trace device shall be furnished to fleeobf alaw  time after the court binds the defendant over for trial and before
enforcemengaigencydesignated bthe court, at reasonable inter a verdict is rendered.
valsduring regular business hours for the duration of the order (c) At any timeafter the defendant is convicted or is found not
(3) A providerof a wire or electronic communication serviceguilty by reason of mental disease or defect.
landlord, custodian or other person who furnishes facilibes  (d) If the court has determined thihe defendant is not compe
technicalassistance under this section shall be reasomaloty tentto proceed under £71.14 (4)and suspended the criminal
pensatedor the reasonable expenses incurred in providing tpeoceedingsat anytime after the determination that the defendant
facilities and assistance. is not competent to proceed.

(4) No cause of action may lie in any court against any pro (4) Thecourt shall set a time for a hearing on the matter under
vider of a wire or electronic communication service, ifscefs, sub.(2) during the preliminary examination, if siB) (a)applies;
employeesor agents or other specified persons pooviding afterthe defendant is bound over for trial and before a veislict
information, facilities or assistance in accordance with the termsnderedif sub.(3) (b) applies; after conviction or a finding of not
of a court order under 968.36 guilty by reason of mental disease or defect, if &ib(c) applies;

(5) A good faith reliance on a court orderegislative authori  Or, subject to s971.13(4), after the determination that the defend
zationor a statutory authorization iscamplete defense againstantis notcompetent, if su(3) (d) applies. The court shall give
any civil or criminal action brought under $68.28t0968.37  thedistrict attorney and the defendant notice of the hearing at least

History: 1987 a. 399 72 hoursprior to the hearing. The defendant may have counsel at
the hearing, and counsel may examama cross—examine wit
968.38 Testing for HIV infection and certain  diseases.  nesseslf the court finds probable cause to believe that the defend
(1) In this section: ant has significantly exposed the victim or alleged victim, the

(a) “Health care professional” means a physician or aregfourtshall order the defendant to submit to a test or a series of tests
terednurse or licensed practical nurse who is licensed under 8dMministeredy a health care professionaldetect the presence
441, of HIV, antigen or nonantigenic produdgHIV, an antibody to

(b) “HIV" means any strain of human immunodeficienc IVl cr)]rasexua;IIy t(anslmltﬁled dlsfeas'Ehehcourt shag_rethuwe H‘e
virus, which causes acquired immunodeficiency syndrome. nealthcare professional who performs the test to disclose the test

B L . . . resultsto the defendant. The cowhall require the health care

(bm) “Physician” has the meaning given iMé8.01 (5)  professionalvho performs théest to refrain, notwithstanding s.

(c) “Sexually transmitted disease” has the meaning given ing$2.15(4) (c), from making the test results part of the defendant’

252.11(1). permanentmedical record and tdisclose the results of the test to
(d) “Significantly exposed” has the meaning given i252.15 any of the following:
(1) (em) (a) The alleged victim or victim, if the alleged victimctim

(2) In a criminal action under 940.225 948.02 _948.025 is not a minor
948.05948.06 948.085 0r948.095 if all of the following apply ~ (b) The parent or guardian of the alleged victim or victim, if
the district attorney shall apply to the circuit court for his or hepe alleged victim or victim is a minor
countyto order the defendant to submjt to a test or a series of test%:) The health care professionaho provides care to the
administeredy a health care professionaldetect the presence allegedvictim or victim, upon request by the alleged victim of vic

of HIV, antigen or nonantigenic produdbHIV, an antibody t0 iny o1 if the alleged victinor victim is a minarby the parent or
HIV or a sexually transmitted disease dadlisclose the results guardianof the alleged victim or victim.

of t(?; t_?s; ?jri;ter?;?aat\tsofr?:u:zg I?ost()libﬁl(:)ggLEC): ieve that the (5) Thecourt shall set a time for a hearing on the matter under
Yy P Skeie sub. (2m) during the preliminary examination, if su{8) (a)

defendanhassignificantly exposed the alleged victim or victim, jjjies-after the defendant is bound over for trial and befwera
I the defendant is convicted or found gatity by reason of men et js rendered, if sulf3) (b) appliesafter conviction or a finding
tal disease or defect, this paragraph does not apply of not guilty by reason of mental disease or defect, if &)k(c)

(b) The alleged victim or victim whis not a minor or the par applies;or, subject to 971.13 (4) after the determination theiie
entor guardian othe alleged victim or victim who is a minor defendants not competent, if su§3) (d) applies. The court shall
requestghe district attorney to so apply for an order give the district attorney and the defendant notice of the hearing

(2m) In a criminal action under 946.43(2m), the district atleast 72 hours prior to the hearing. Tdefendant may have
attorneyshall apply to theircuit court for his or her county for ancounselat the hearing, and counsel may examine and cross—
order requiring the defendatatsubmit to a test or a series of testexaminewitnesses. |If the court finds probable cause to believe
administeredy a health care professionaldetect the presencethatthe act or alleged act of the defendant that constitutes a viola

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2007/968.36(5)(b)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.28
https://docs.legis.wisconsin.gov/document/statutes/2007/968.37
https://docs.legis.wisconsin.gov/document/statutes/2007/968.36(5)(b)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.36
https://docs.legis.wisconsin.gov/document/statutes/2007/968.28
https://docs.legis.wisconsin.gov/document/statutes/2007/968.37
https://docs.legis.wisconsin.gov/document/acts/1987/399
https://docs.legis.wisconsin.gov/document/statutes/2007/ch.%20441
https://docs.legis.wisconsin.gov/document/statutes/2007/448.01(5)
https://docs.legis.wisconsin.gov/document/statutes/2007/252.11(1)
https://docs.legis.wisconsin.gov/document/statutes/2007/252.15(1)(em)
https://docs.legis.wisconsin.gov/document/statutes/2007/252.15(1)(em)
https://docs.legis.wisconsin.gov/document/statutes/2007/940.225
https://docs.legis.wisconsin.gov/document/statutes/2007/948.02
https://docs.legis.wisconsin.gov/document/statutes/2007/948.025
https://docs.legis.wisconsin.gov/document/statutes/2007/948.05
https://docs.legis.wisconsin.gov/document/statutes/2007/948.06
https://docs.legis.wisconsin.gov/document/statutes/2007/948.085
https://docs.legis.wisconsin.gov/document/statutes/2007/948.095
https://docs.legis.wisconsin.gov/document/statutes/2007/968.38(4)(a)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.38(4)(c)
https://docs.legis.wisconsin.gov/document/statutes/2007/946.43(2m)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.38(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.38(5)(c)
https://docs.legis.wisconsin.gov/document/statutes/2007/946.43(2m)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.38(2)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.38(2m)
https://docs.legis.wisconsin.gov/document/statutes/2007/971.14(4)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.38(2)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.38(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.38(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.38(3)(c)
https://docs.legis.wisconsin.gov/document/statutes/2007/971.13(4)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.38(3)(d)
https://docs.legis.wisconsin.gov/document/statutes/2007/252.15(4)(c)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.38(2m)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.38(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.38(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.38(3)(c)
https://docs.legis.wisconsin.gov/document/statutes/2007/971.13(4)
https://docs.legis.wisconsin.gov/document/statutes/2007/968.38(3)(d)

19 Updated 07-08Wis. Stats. Database COMMENCEMENT OF CRIMINAL PROCEEDINGS 968.46

tion of 5.946.43 (2m)carried a potential for transmitting a com any person unindicted for love, fedavor, affectionor hope of
municabledisease to the victim or alleged victim and involved theward;and that thewill indict truly, according to the best of their
defendant'sblood, semenyomit, saliva, urine or feces or otherunderstanding.

i History: 1975 c. 945.91 (12) 1977 c. 18%.95; Stats. 1977 €56.11; Sup. Ct.
bodily substance of the defendant, the court shelr the defend | “SEW: =78 0 S0 B (1997): Stats. 1997 s. 968.41. .
antto submit to a test or a series of tests administeyedhealth
careprofessional to detect the presence of any communidable 968 42 Presiding juror and clerk.  The grand juryshall

easethat was pOtentia”y transmitted by the act or a"eged act of %@ecﬁrom their number a presiding juror and a clerk. The clerk

defendant. The court shall require the health care professiongha|ipreserve the minutes of the proceedings before them and all
who performs the test to disclose the test results tdeéfendant. exhipits.

The court shall require the health care professional who performsiistory: 1977 c. 18%.95; Stats. 1977 s. 756.12; Sup. Ct. Order 8-08 207
the test to refrain, notwithstanding?$2.15 (4) (c)if applicable, Wis. 2d xv (1997); Stats. 1997 s. 968.42.
from making the test resulizart of the defendast’permanent

medicalrecord and to disclose the results of the test to any of $f¢8.43 Reporter; salary; assistant. (1) Every grand jury
following: shallwhen ordered by the judge ordering such grand @mploy

oneor more reporters to attend their sessions and to make and tran
scribea verbatim record of all proceedings had before them.
. - ... .. (2) Before assuming the duties undéhis section, each
the(gl)legzg Sirt?rgt;rﬁ;?r:]d'igna%mgra”eged victim or victim, {fgnortershall make and file an oath offichation faithfully to
} ) recordand transcribe all of the proceedings befaeegrand jury
(c) The health care professionaho provides care to the andto keep secret the matters relative to the proceedings. Each
allegedvictim or victim, upon request by the alleged victim of vicreportershall be paidut of the county treasury of the county in
tim or, if the alleged victimor victim is a minarby the parent or which the service is rendered such sum for compensation and
guardianof the alleged victim or victim. expensess shall be audited and allowed as reasonable by the
a ?égggaégglz?jzemgga a.2/32,183 227,495 1995 2. 4501997 2. 1821999 court ordering the grand juryEach reporter magmploy on his
Acquittal on a chage of sexual intercourse with a minor did not prevent an ord@' he_r own account a person to transcribe _the testimony a"“?' pro
for HIV testing following a conviction for sexual assault; the test is probable cauggedingsof the grand jurybut before entering upon the duties
andis not governed by the outcome of the trial. StaRarr 182 Wis. 2d 349513  ynderthis subsection, the person shall be requiredake and file
N-W.2d647(Ct. App. 1994). anoath or dirmation similar to that required of each reparter

968.40 Grand jury. (1) SELECTIONOF GRAND JURYLIST. Any (3) Any person who violatean oath or dirmation required
judge may in writing, order the clerk of circuit coutd select a PY Sub-(2) is guilty of a Class H felony
grandjury list within a specified reasonable time. The clerk Shalfis g (1067, Siate. 100y & 068 4B0s 5 295081 5 108 08 207
selectfrom the prospective juror list for the county the nawies
not fewer than 75 nor more than 150 persons to constitute the [968.44 Witnesses. The presiding juror of every grand jury
spectivegrand juror list. The list shall be kept secret. andthe district attorney or other prosecutinficafr who is before

(3) EXAMINATION OF PROSPECTIVEJURORS. At the time set for the grand jury may administer all oaths an@irafations in the
the prospective grand jurors to appehe judge shall and the dis mannerprescribed by law to witnesses who appear beforjithe
trict attorney or other prosecutingfior may examine the pro for the purpose of testifying in any matter of which the witnesses
spectivejurors under oath afiirmation relative to their qualifica havecognizance. At the request of the cothrg presiding juror
tionsto serve as grand jurors and the judge shall excuse those whallreturn to the court a list, under his or her hand, of all witnesses
are disqualified, and may excuse others &y reason which Whoare sworn beforthe grand jury That list shall be filed by the

seemsproper to the judge. clerk of circuit court.

B : History: 1977 c. 18%.95; 1977 c. 449Stats. 1977 s. 756.14; Sup. Ct. Order No.
(4) ADDITIONAL GRAND JURORS. If after such examination g5”ng507 ws. 2d xv (1997); Stats. 1997 s. 968.44.

fewerthan 17 grand jurors remain, additional prospective jurors

shallbe selected, summoned and examimetil there are at least 968.45 Witness rights; transcripts. (1) Any witness

17 qualified jurors on the grand jury appearingoefore a grand jury may have counsel present, but the
(6) TIME GRAND JURORSTO SERVE. Grand jurorsshall serve for counselshall not be allowed to examine his or her client, cross-

a period of 31 consecutive days unless more dayseamssarjo  examineother witnesses orgue before the judgeCounsel may

completeservice in a particular proceeding. The judge may digonsultwith his or her client while befora grand juryIf the

(a) The alleged victim or victim, if the alleged victimwactim
is not a minor

chargethe grand jury at any time. prosecutingofficer, attorney for a witness or a grand jubefieves
(7) ORDERSFILED WITH CLERK. All orders mentioned in this thataconflict of interest exists for an attorney or attorneys te rep
sectionshall be filed with the clerk of court. resentmore than one witnedsefore a grand jurythe person so

believingmay make anotion before the presiding judge to-dis
qualify the attorney from representing mdiean one witness
beforethe grand juryA hearing shall be held upon notice with the

(8) INTERCOUNTY RACKETEERING AND CRIME. When a grand
jury is convened pursuant to this secttorinvestigate unlawful
activity _un(lzledr_slfsﬁ.YQ and Suﬁh aCtr'lV'ty |r_1\_/olv?$|ore Lhar) ?};e burdenupon the moving party to establish the conflict
county,including the county where the petition for such gra . . . " .
is filed, then if the attorney general approves, all expenses of su?f(z) No grand jury transcript may be made public until the trial

; it of anyone indicted bthe grand jury and then only that portion of
E)lr?%g)(.adlngshall be chaged to the appropriatiamnder $20.455 thetranscript that is relevant and matet@the case at hand. This

History: 1971c. 125s.522 (1) 1977 c. 25,1656 (27)1977 c. 18%s.95,135 ~ Subsectiordoes not limit the defendasifights to discovery under
1977 c. 3181977 c. 44%.210, 1977 c. 449Stats. 1977 s. 756.10991 a. 39Sup.  S.971.23
Ct. Order No.96-08 207 Ws. 2d xv (1997); Stats. 1997 s. 968.40. History: 1979 c. 291Sup. Ct. Order Nd@6-08 207 Ws. 2d xv (1997); Stats.

A claim of grand jury discrimination necessitates federal habeas corpus.revi@®07s. 968.45.
Rosev. Mitchell, 443 U.S. 5451979).

The grand jury in Wconsin. Cdey, Richards, 58 MLR 518. 968.46 Secrecy. Notwithstanding s757.14 all motions,
] ) ) ) including but not limited to those for immunity or @ivilege,
968.41 Oath or affirmation of grand jurors. ~ Grand jurors broughtby a prosecuting &ier or witnessappearing before a
shall, before they begin performance of their duties, solemn§tandjury shall be made, heard and decided in comsleteecy
swearor afirm that they will diligently inquire as to all mattersangnot in open court if the prosecutingioér or witness bringing

andthings which come before the grand jury; that they will ke%ﬁﬁ motion or exercising the immunity or privilege so requests.
all matters which come before the grand jury secret; that they Williiory: 1979 . 201Sup. Ct. Order N6-08 207 Wis. 2d xv (1997); Stats.

indict no person for enyyhatredor malice; that they will not leave 1997s. 968.46.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2007/946.43(2m)
https://docs.legis.wisconsin.gov/document/statutes/2007/252.15(4)(c)
https://docs.legis.wisconsin.gov/document/acts/1991/269
https://docs.legis.wisconsin.gov/document/acts/1993/27
https://docs.legis.wisconsin.gov/document/acts/1993/32
https://docs.legis.wisconsin.gov/document/acts/1993/183
https://docs.legis.wisconsin.gov/document/acts/1993/227
https://docs.legis.wisconsin.gov/document/acts/1993/495
https://docs.legis.wisconsin.gov/document/acts/1995/456
https://docs.legis.wisconsin.gov/document/acts/1997/182
https://docs.legis.wisconsin.gov/document/acts/1999/188
https://docs.legis.wisconsin.gov/document/acts/1999/188
https://docs.legis.wisconsin.gov/document/acts/2005/277
https://docs.legis.wisconsin.gov/document/courts/182%20Wis.%202d%20349
https://docs.legis.wisconsin.gov/document/courts/513%20N.W.2d%20647
https://docs.legis.wisconsin.gov/document/courts/513%20N.W.2d%20647
https://docs.legis.wisconsin.gov/document/statutes/2007/165.70
https://docs.legis.wisconsin.gov/document/statutes/2007/20.455(1)(d)
https://docs.legis.wisconsin.gov/document/statutes/2007/20.455(1)(d)
https://docs.legis.wisconsin.gov/document/acts/1971/125
https://docs.legis.wisconsin.gov/document/acts/1971/125,%20s.%20522
https://docs.legis.wisconsin.gov/document/acts/1977/29
https://docs.legis.wisconsin.gov/document/acts/1977/29,%20s.%201656
https://docs.legis.wisconsin.gov/document/acts/1977/187
https://docs.legis.wisconsin.gov/document/acts/1977/187,%20s.%2095
https://docs.legis.wisconsin.gov/document/acts/1977/187,%20s.%20135
https://docs.legis.wisconsin.gov/document/acts/1977/318
https://docs.legis.wisconsin.gov/document/acts/1977/447
https://docs.legis.wisconsin.gov/document/acts/1977/447,%20s.%20210
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1991/39
https://docs.legis.wisconsin.gov/document/sco/96-08
https://docs.legis.wisconsin.gov/document/courts/443%20U.S.%20545
https://docs.legis.wisconsin.gov/document/acts/1975/94
https://docs.legis.wisconsin.gov/document/acts/1975/94,%20s.%2091
https://docs.legis.wisconsin.gov/document/acts/1977/187
https://docs.legis.wisconsin.gov/document/acts/1977/187,%20s.%2095
https://docs.legis.wisconsin.gov/document/sco/96-08
https://docs.legis.wisconsin.gov/document/acts/1977/187
https://docs.legis.wisconsin.gov/document/acts/1977/187,%20s.%2095
https://docs.legis.wisconsin.gov/document/sco/96-08
https://docs.legis.wisconsin.gov/document/statutes/2007/968.43(2)
https://docs.legis.wisconsin.gov/document/acts/1977/187
https://docs.legis.wisconsin.gov/document/acts/1977/187,%20s.%2095
https://docs.legis.wisconsin.gov/document/sco/96-08
https://docs.legis.wisconsin.gov/document/acts/1997/283
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/acts/1977/187
https://docs.legis.wisconsin.gov/document/acts/1977/187,%20s.%2095
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/sco/96-08
https://docs.legis.wisconsin.gov/document/statutes/2007/971.23
https://docs.legis.wisconsin.gov/document/acts/1979/291
https://docs.legis.wisconsin.gov/document/sco/96-08
https://docs.legis.wisconsin.gov/document/statutes/2007/757.14
https://docs.legis.wisconsin.gov/document/acts/1979/291
https://docs.legis.wisconsin.gov/document/sco/96-08

968.47 COMMENCEMENT OF CRIMINAL PROCEEDINGS Updated 07-08Wis. Stats. Database 20

968.47 District attorney, when to attend.  Whenever recordsof the grand juryanddeliver them as the jury directs either
requiredby the grand jury it shall be the duty of the district attoto the attorney general or to the district attorrmeyupon approval
ney of the county to attend them for the purpobexamining wit  of the court delivetthem to the clerk of the court who shall
nessesn their presence or of giving them advice upon any legahpoundthem subject to the further order or orders of the court.

matter,and to issue subpoenasd other process to bring upwit  History: 1977 c. 18%.95; Stats. 1977 s. 756.18; Sup. Ct. Order 9608 207
Wis. 2d xv (1997); Stats. 1997 s. 968.50997 a. 3%.586.

nesses.
History: 1977 c. 18%.95; Stats. 1977 s. 756.15; Sup. Ct. .08 207 . . .

Wis.lszgr%v (1997)C;Stazss. 1E’)§7tas.596%.47$ 56-15; Sup. Ct. Order 9608 20 968.51 Indictment not to be disclosed. No grand juror or

officer of the court, if the court shall so ordshall disclose thfact

968.48 Attendance, absence; excuse; number  thatany indictment for a felony has been found againspanson

required for grand jury session; number required to  notin custody or under recognizance, otherwise than by issuing
concur inindictment. Each grand juror shall attend every-sesr executing process on such indictment, until such peniasn
sionof the grand jury unless excused by the presiding.jufbe  beenarrested.

presidingjuror may excuse a grand juror from attending a grandHistory: 1977 c. 18%.95; Stats.1977 s. 756.19; Sup. Ct. Ordbio. 96-08, 207

jury session only for a reason which appears to the presiding jui: 2d xv (1997); Stats. 1997 s. 968.51.

in his or her discretion as good andisignt cause for the excuse.

No business may be transacted at any session of the grarad ju oY .

which less than 14 members of the grand jury are in attendagWwed1o state or testifyn any court in what manner he or she
andno indictment may be found by any grand jury unless at Ieﬁétany other member of the jury voted on any questiefore

12 of their number shall concur in the indictment. em,or what opinion was expressed by any juror in relation to the

History: 1977 c. 18%.95; Stats. 1977 s. 756.16; Sup. Ct. Order 8&-08 207 dUeStion.
Wis. 2d xv (1997); Stats. 1997 s. 968.48. History: 1977 c. 18%.95; Stats. 1977 s. 756.20; Sup. Ct. Order 9&-08 207
Wis. 2d xv (1997); Stats. 1997 s. 968.52.

8.52 Votes notto be disclosed. No grand juror maype

968.49 Fine for nonattendance.  Any person lawfully sum ) )
monedto attend as a grand juror who fails to attend witlemyt 968.53 When testimony may be disclosed. ~ Membersof
sufficientexcuse shall pay a fine not exceeding $40, which shB} grand jury and any grand jury reporter maydxmuired by any

beimposed by the court to which the person was summoned &RQ4t to testify whether the testimony of a witness examined
shall be paid into the county treasury beforethe jury is consistent with or @#rent from the evidence
History: Sup. Ct. Order Ng96-08 207 Ws. 2d xv (1997). given by the witness before the court; and they may &kso
requiredto disclose théestimony given before the grand jury by
968.50 Report progress and return indictments. A any person upon a complaint against the person for pegury
grandjury may report progress and return indictmeatthe court upon trial for the ofense. Any transcript of testimony taken
from time to time during its session and until discjeat. beforethegrand jury and certified by a grand jury reporter to have
History: 1977 c. 18%.95; Stats. 1977 s. 756.17; Sup. Ct. Order ®&-08 207 i i ;
wis 20 x (1997); Stts. 1997 o968 50. I of teStmony o taken and 10 be a fue and cortect ranseript of al
A grand jury performs a judicial rather than a legislative function; therefore, er ny . . . p
progresgeport unconnected to an indictment may not be made public. State ex@.8 specified portion of the transcript, may be receiveevin
Caledoniav. Racine County CZ8 Ws. 2d 429254 N.W2d 317(1977). dencewith the same &fct as the oral testimony of the reporter to

968.505 Procedure upon discharge of grand jury glneyfsgﬁysgscgttl;‘:gdﬁqgtLtl;he reporter may be cross-examined by

Whenthe grand jury is dischged the clerk shall collect all tran ™ jicv" 1977 ¢. 18%.95; Stats. 1977 . 756.21; Sup. Ct. Order 8608 207
scriptsof testimony minutes of proceedings, exhibits and othewis. 2d xv (1997); Stats. 1997 s. 968.53.
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