1 Updated 07-08Wis. Stats. Database DEPOSITIONS AND DISCOVERY 804.01

CHAPTER 804
CIVIL PROCEDURE — DEPOSITIONS AND DISCOVERY

804.01 Generalprovisions governing discovery 804.08 Interrogatories to parties.

804.015 Limits on discovery by prisoners. 804.09 Productionof documentsind things and entry upon land for inspection and
804.02 Perpetuation of testimony by deposition. otherpurposes.

804.03 Persons before whom depositions may be taken. 804.10 Physicaland mental examination of parties; inspection of medical-docu
804.04 Stipulations regarding discovery procedure. ments.

804.05 Depositions upon oral examination. 804.11 Requestsor admission.

804.06 Depositions upon written questions. 804.12 Failure to make discovery; sanctions.

804.07 Use of depositions in court proceedings.

NOTE: Chapter 804 was ceated by Sup. Ct. Order67 Wis. 2d 585 654  refused,the person may move for a court ord8ection804.12
(1975).uihich contains explanatory notes. Statutes prior to the 1983-84 edition (7 (c) applies tahe award of expenses incurred in relation to the
motion. For purposes ahis paragraph, a statement previously
o . . madeis a written statement signed or otherwise adopted or
804.01 General provisions governing discovery. apnrovechy the person making it, or a stenographic, mechanical,
(1) DiscoverymETHODS. Parties may obtain discovery by one Ofjectrical,or other recording, or a transcription thereof, which is

moreof the followingmethods: depositions upon oral examina, sypstantially verbatim recital of an oral statement by the person
tion or written questions; written interrogatories; productifn makingit and contemporaneously recorded.

documentsor things or permission to enter upon land or other d) Trial prevaration: experts. Discovery of facts known and
property,for inspection and other purposesysical and mental (d) h I%el:? .t pth ise di y bl d
examinationsand requestr admission. Unless the court orderQPinionsheld by experts, otherwise discoverable under (par
otherwiseunder sub(3), and except as provided in€4.015 the andacquwed_ or developed in anticipation of litigatamfor trial,
frequencyof use of these methods is not limited. may be obtained as follows:

(2) SCOPEOF DISCOVERY. Except as provided in 20.931 (9) 1. A party may through written interrogatories require any
andunless otherwise limited by order of the court in accordanfé1€rpartyto identify each person whom the other party expects

with the provisions ofhis chapterthe scope of discovery is as-fol [ call as an expert witness at trial. A party may depose any person
lows: who has been identified as an expert whose opinions may be pre

sentedat trial. Upon motion, the court mayder further discov

() In general. Parties may obtain discovery regardamy ; oY
matter, not privileged, which is relevant to the subject matt@gyry by other means, subject 1o such restrictions as 1o scope and

involvedin the pending action, whether it relates to the claim Pchprcr)]wsmns, pursgdant to suligl.concerning fees anekpen
defenseof the party seeking discovery or to the claim or defen §SasS the court considers appropr.late. . .

of any other partyincluding the existence, description, nature, 2. A partymay through written interrogatories or by deposi
custody,condition and location of any books, documents, or oth@n, discover facts knowar opinions held by an expert who has
tangiblethings and the identity and location of persons havirRfen retained or specially employed by anogfagty in anticipa
knowledgeof any discoverable mattelt is not ground for objec tion of litigation or preparation for trial and who is not expected
tion that the information sought will bradmissible at the trial if to be called as a witness at trial only upon motion showing that
the information sought appears reasonably calculated to leacetseptionalcircumstances exist under which ititspracticable

the discovery of admissible evidence. for the party seeking discovery to obtain facts or opinions on the

(b) Insurance agreements. A party may obtain discovery of Samesubject by other means.
the existence and contents of amsurance agreement under 3. Unless manifest injustice would result, the court shall
which any person carryingn an insurance business may be liabkequirethat the party seeking discovery pay the expert a reason
to satisfy part or all of gudgment which may be entered in theablefee for the time spent in responding to discovery under the last
actionor to indemnify or reimburse for payments made to satis$gntenceof subds.l. and 2.; and with respect to discovery
the judgment. Information concerning the insurance agreemetainedunder the last sentence of suhdthe court may require,
is not by reason of disclosure admissible in evidence at trial. andwith respect to discove_ry ob_tained under suhgdthecourt

(c) Trial preparation: materials. 1. Subject to pafd) aparty sh_aII require, the party seeking discovery to pay th_e other party a
may obtain discovery of documents and tangible things otherwildr” portion of the fees and expenses reasonably incurred by the
discoverablainder par(a) and prepared in anticipation of litiga latter party in obtaining facts and opinions from the expert.
tion or for trial by or for another party or by or for that other party’ (3) PROTECTIVEORDERS. (&) Upon motion by party or by the
representative (including an attornegnsultant, suretyndemni  personfrom whom discovery is sought, and for good cause
tor, insurer or agent) only upon a showing that the party seekirghown,the court maymake any order which justice requires to
discoveryhas substantial need of the materials inpitegaration protect a party or person from annoyance, embarrassment,
of the case and that the party seeking discovery is unable withopipressionor undue burden @xpense, including but not limited
undue hardship to obtain the substantial equivalent ahtiteri  to one or more of the following:
alsby other means. In ordering discovery of such materials when 1 That the discovery not be had;
the required showing has beenade, the court shall protect 2. That thediscovery may be had only on specified terms and

againstdisclosure othe mental impressions, conclusions, epin . . g ; - - )
ions, or legal theories of an attorney or other representative O(fogdltlons,lncludmg a designation of the time or place;

party concerning the litigation. 3. That the discovery may be had only by a methatisfov
2. A party may obtain withouhe required showing a state ery other than thgt selected by the_ part_y se_eklng discovery;
mentconcerning the action or its subject matter previoosyle 4. That certain matters not be inquired into, or that the scope

by that party Upon request, a person not a party may oltiin of the discovery be limited to certain matters;
outthe required showing a statemenhcerning the action or its 5. That discovery be conducted with no one present except
subjectmatter previously made by that person. If the requestdersongdesignated by the court;

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2007/804.01
https://docs.legis.wisconsin.gov/document/statutes/2007/804.015
https://docs.legis.wisconsin.gov/document/statutes/2007/804.02
https://docs.legis.wisconsin.gov/document/statutes/2007/804.03
https://docs.legis.wisconsin.gov/document/statutes/2007/804.04
https://docs.legis.wisconsin.gov/document/statutes/2007/804.05
https://docs.legis.wisconsin.gov/document/statutes/2007/804.06
https://docs.legis.wisconsin.gov/document/statutes/2007/804.07
https://docs.legis.wisconsin.gov/document/statutes/2007/804.08
https://docs.legis.wisconsin.gov/document/statutes/2007/804.09
https://docs.legis.wisconsin.gov/document/statutes/2007/804.10
https://docs.legis.wisconsin.gov/document/statutes/2007/804.11
https://docs.legis.wisconsin.gov/document/statutes/2007/804.12
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/statutes/2007/804.01(3)
https://docs.legis.wisconsin.gov/document/statutes/2007/804.015
https://docs.legis.wisconsin.gov/document/statutes/2007/20.931(9)
https://docs.legis.wisconsin.gov/document/statutes/2007/804.01(2)(d)
https://docs.legis.wisconsin.gov/document/statutes/2007/804.01(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2007/804.12(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2007/804.12(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2007/804.01(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2007/804.01(2)(d)3.
https://docs.legis.wisconsin.gov/document/statutes/2007/804.01(2)(d)1.
https://docs.legis.wisconsin.gov/document/statutes/2007/804.01(2)(d)2.
https://docs.legis.wisconsin.gov/document/statutes/2007/804.01(2)(d)1.
https://docs.legis.wisconsin.gov/document/statutes/2007/804.01(2)(d)2.

804.01 DEPOSITIONS AND DISCOVERY Updated 07-08Wis. Stats. Database 2

6. That a deposition after being sealed be opened only byhenthe cost of discovery was several times greater tharldfme for damages,
orderof the court: a protective order against discovery was appropriaticevt & \incent, Inc.v.
' _ _ Spacek102 Wis. 2d 266306 N.W2d 85(Ct. App. 1981).
7. That a trade secret, as defined ih31.90 (1) (c)or other A highly placed state fi¢ial who seeks a protectivarder should not be compelled
confidential research development or commercial informaticf testify on deposition unless a clear showing is made that the deposition is necessary

. . . - to prevent prejudice or injustice. StateBeloit Concrete Stone Cb03 Ws. 2d 50
not be disclosed or be disclosed only in a designated way; 308N_W2§2é(g_ App. J1981)_ ¢

8. That the parties simultaneously file specified documents oPublicrecords germane to pending litigation waxilable under s. 19.35 even
: : : . hthe discoverygutof deadline had passed. State ex rel. Larikzentkowski,
information enclosed in sealed envelopes to be opened as dire is. 2d 846416 N.W2d 635(Ct. App. 1987).
by the court. A lawyer's decision to spend a clientesources on photographic or video surveil

; i i i i lanceis protected work product. Disclosure of the fact of the surveillance

. (b) If the motion for a protective order is d‘?'ﬁ'ed In Wmﬂ.e Sggscriptionof the materials obtained would impinge on the core of the work—product
in part, the court mayon such terms and conditions as are jusdoctrine. Ranft v Lyons, 163 Ws. 2d 282471 N.W2d 254(Ct. App. 1991).
orderthat any party or person provide or permit discové&ge A litigant's request to see his or her file that is in the possession of current or former

i i i unsel does not waive the attorney—client and work—product privileges and does not
tion 804.12 (1) (c)applles to the award of expenses incurred r.':’g?-iow other parties to the litigation discovery of those filBsigwardt v Redlin,196

relationto the motion. Wis. 2d 342538 N.W2d 581(Ct. App. 1995)94-2701

(c) Motions under this subsection may be heard as prescribeloveret 1ol e work roduct s diee oend. Sa eivdrite Chemical

in .807.13 A substantiated assertion of privilege is substantial justification for failing te com

ply with an order to provide or permit discoveBurnett v Alt, 224 Ws. 2d 72589
(4) SEQUENCEAND TIMING OF DISCOVERY. Unless the court d\I.W.2d21(1999),96—3356
uponmotion, for the convenience of parties and witnesses and iQnfiled pretrial materials in a civil action betweprivate parties are not public

the interests of justice, orders otherwiseethods of discovery recordsand neither the public nor the press has either a common law or constitutional
; f right of access to those materials. State ex rel. Mitsubisilwaukee County2000
may be used in angequence and the fact that a party is conducn(j\gfle’233 Ws. 2d 1 605 N.W2d 868 99-2810

discovery,whether by depositionr otherwise, shall not operate Thetest of whether the work—product doctrine under sub. (2) (c) applies is whether
to delay any other partsy’discove in light of the nature of the document and the facsitahtion in the particular case,

y any party Y thedocument can fairly bsaid to have been prepared or obtained because of the pros

(5) SUPPLEMENTATION OF RESPONSES. A party who has pectof litigation. Once a matter is classified as work product, the party moving for

respondedo a request for discovery with a respoth!ie was com discoverymust make an adequate showing that the information sought is unavailable
other sources and that a denial of discovery would prejudice the

; nsquimia
pletewhen made is under no duty to supplement the responsEdd et Lane vSharp Packaging Systems, 2002 WIZE| Ws. 2d 68640
include information thereafter acquired, except as follows:  N.w.2d 788 00-1797

(a) A party is under a dutseasonably to Supplement the party’thgvllss??/\\llg.al?g&zy%r:\gorZKO_Oer.OdUCt materials reviewed by testifying expehtat-

responsenith respect tany question directly addressed to all of Thenew Wsconsin rules of civil procedure: Chapter 804. Graca9kILR 463.
the following: Witnessstatements: Current state of discovery isdthsin. \n Domelen and

1. The identity and location of persons having knowledge §f"S°" WBE May 1988.

dlscoverablgmatt_ers. 804.015 Limits on discovery by prisoners. (1) In this
2. The identity of each person expected to be called as gttion,“prisonerhas the meaning given&01.02 (7) (a) 2.
expertwitness at trial. ~ (2) Unlessordered by the court, a prisoner in an action or spe
(b) A party is under a duty seasonably to amend a prigfal proceeding may not obtain discovery before the ceasives
responsef the party obtains information upon the basisvbfch 3 copy ofthe answer or other responsive pleading in the action
1. the party knows that the response was incorrect when mades@fimencedy theprisoner If a defendant submits a motion to
2. the party knows that the response though coweeh made is dismissor a motion for summary judgment, no discovery may be
no longer true and the circumstances are such that a faduresbtained until the court decides that the prisoner has a reasonable
amendthe response is in substance a knowing concealment. opportunity to prevail on the merits, or until the court decides the
(c) A duty to supplement responses may be imposed by ordgegritsof the motion, unless the court orders a party to sutamit
of the court, agreement of the parties, or at any time primiato discovery.
throughnew requests for supplementation of prior responses. (3) If a court allows a prisoner to obtain discovery urstr.
(6) CuSTODY OF DISCOVERY DOCUMENTS. (a) Unless the court (2) before the court decides that the prisoner hasaaonable
in any action orders otherwise, the original copies of all depogiPportunityto prevail on the merits, receives a copy of the answer
tions, interrogatories, requests for admission and respong¥gther responsive pleading in the action, or decides the merits of
thereto,and other discovery documentation shall be retained Bynotion to dismiss or a motion for summguggment, the court
the party who initiated the discovery or that pastgttorney orderghall be narr(_)WIy tallo_red to limit the dI$C0vel’yatbOW )
(b) The original copy of a depositiahall be retained by the only discovery that is essential to enable the prisoner to obtain the

attorneysealed as received frothe person recording the testi €Videncenecessary to his or her case. The court shall limdithe
Ggveryso as to provide a minimal intrusion in the activities of any

personsubject to discovery under this subsection.

the record. . . . .
History: Sup. Ct. Orde67 Wis. 2d 585 654 (1975)1975 c. 2181985 a. 236 (4) If a prisoner commences an action or special proceeding,

Sup. Ct. Order130 Ws. 2d xx; Sup. Ct. Ordefl41 Wss. 2d xxi; 1993 a. 486Sup.  the court shall limit the number of requests for interrogatories,

Ct. Order No95-03 191 Ws. 2d xix (1995):1997 a. 35133 2007 a. 20 productionof documents or admissions to 15, unless good cause

Judicial Council Note, 1986:Sub. (6) requires that the originals of discoverydoc: i .
umentsbe retained by the party who initiated the discovenhis or her attorney is shown for any addnmnabqueSts- This number may not be

unlessthe court otherwise directs, until the time for appeal has expired. [Re Grder éxpandedy the use of subparts to the interrogatories.

7-1-86] ; ; ;
Judicial Council Note, 1988:Sub. (3) (c) [created] allows motions for protective (5) This sectlc_)n does not apply When th'? prls_oner appears by
ordersto be heard by telephone conference. [Re Ordectafe Jan. 1, 1988] anattorney who is licensed to practice law in this state.

Judicial Council Note, 1995: The revision to sub. (Z}) 1. makes it unnecessary ~ History: 1997 a. 133
to obtaina court order to take an expsrtleposition. By mutual agreement, practi
tioners commonly agree to take experts’ depositions without troubling the court for . . .
anorder The cours power to control the discovery process ifisient to prevent  804.02 Perpetuation of testimony by deposition.
abuses.The fgv's'ons.fyét‘ﬁetd on Rule 26 (0) (4) (At_)f?_?c-"- Subsection (2) (@ (1) BEFOREACTION. (a) Petition. A person who desires perpet
.is amendedo specify that discovery of non—testifying experts may be made : -
interrogatorier d%positions. The rev)i/sion is based on ??ulepzs (b) (3’) @®crp, Udate personal testimongpr that Qf another person regarding any
Thetrial court has no authority to order the production of documents relevantidatterthatmay be cognizable in any court of this state may file
aclaim upon which it could grant no relief. State ex rel. Rillaadge County Circuit - a verified petition in any such court this state. The petition shall

CO&;‘&%’:‘;'aﬁgotz%zi‘lh’;g‘"fgu‘:;g(stgg)ﬁn ding admissible evidence, does beentitled in the name of theetitioner and shall show: 1. that the
imply that What is discovered will be admissible. Shibilskst Joseph’HosbitaI, 'Bétltlonerexpects to, be a partg an f”l,Ct'o,n; 2. the SUbﬁCt matter
83Wis. 2d 459266 N.W2d 264(1978). of the expected action and the petitideenterest therein; 3. the
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factswhich the petitionedesires to establish by the proposed teauthorizedo administeoaths by the laws of the United States or
timony and the petitionés reasons for desiring to perpetuate itpf this state or of the place where the examinatitweli, or before
4. the names or a description of the persons the petitexpercts  a person appointed by the court in which the actigrersding. A
will be adverse parties and their addresses so far as knowh; apgrsonso appointed has power to administer oaths and take testi
the names and addresses of the persons &xamined and the mony.
substancef the testimony which the petitioner expectelioit (2) IN FOREIGNCOUNTRIES. In a foreign countrydepositions
from each, andhall ask for an order authorizing the petitioner tthay be taken (a) on notice before a peraathorized to adminis
takethe depositions of the persons to be examined named in {é¢baths in the place in which the examination is held, either by
petition, for the purpose of perpetuating their testimony thelaw thereof or by the law of the United States, or (b) before a
(b) Noticeand service. The petitioner shall thereafter seeve personcommissioned by the court, and a person so commissioned
notice upon each personamed in the petition as an expecteghall have the power by virtue of the commission to administer
adverseparty together with a copy of the petition, stating tha&t anynecessary oath and take testimamy(c) pursuant to a letter
petitionerwill move the court, at a time and place named thereirggatory. A commission or a letter rogatory shbé# issued on
for the order described in the petition. At least 20 days before thetionand notice and on terms that are just and appropriate. It is
dateof hearing the notice shall be served either within or withonbt requisite to the issuance of a commission or a lettptory
the state in the manner provided ir891.11for service of sum thatthe taking of the deposition in any other manner is impractica
mons;but if such service cannot with due diligence be made upble or inconvenient; and both a commission and a letter rogatory
any expected adverse party named in the petition, the court nmagly beissued in proper cases. A notice or commission may-desig
makesuch order as is just for service by publication or otherwisgatethe person before whom the deposition is to be taken either
andshall appoint, for persons nerved in the manner providedby name or descriptive title. A letter rogatory may be addressed
in s.801.11 an attorneywho shall represent them, and, in cas€lo the Appropriate Authority in (hergame the country)”. Evi
theyarenot otherwise represented, shall cross—examine the degence obtained in response to a letter rogatory need not be
nent. If any expected adverse party is a minor or is an individuskcludedmerely for the reason thatis not a verbatim transcript
adjudicatedor alleged to be incompetent883.01 (3)applies.  or thatthe testimony was not taken under oath or for any similar
(c) Order and examination. If the court is satisfied that the per departurefrom the requirements for depositions taken within the
petuationof the testimony may prevent a failure or delay of judJnited States under this chapter
tice, it shall make an order designating or describingptrsons (3) DISQUALIFICATION FOR INTEREST. No deposition may be
whosedepositions may be taken and specifying the subjatier takenbefore a person who is a party to the actioa wmlative or
of the examination and whether the depositions shall be tak&mnployeeor attorneyor counsel of angf the parties, or is a rela
uponoral examination owritten interrogatories. The depositiongive or employee of such attorney or counsel, or is financially
may then be taken in accordance with this chapter; anddahe interestedn the action. No deposition may be taken before-a per
may make orders of the character provided for b§&$.09and sonwho has entered into a contract for court reporting services
804.10 For the purpose of applying this chapter to depositions fmlessthe contract is limited to a particular action or incident.
perpetuatingtestimony each referencéherein to the court in This subsection doesot apply to a person who records or iran
which the action is pending shall be deemed to refer to the cosetibesdepositions for a public agenas defined in £6.0825
in which the petition for such deposition was filed. (3) (h).
(d) Use of deposn]on If a deposition to perpetuate testimony History: Sup. Ct. Ordei67 Ws. 2d 585663 (1975):1975 c. 2182003 a. 227
is taken under this section, or if, althougbt so taken, it would
be otherwise admissible in the courts of this state, it may be ugsh.04 Stipulations regarding discovery procedure.
in any action involving the samsubject matter subsequentlyunlessthe court orders otherwise, the parties may by written stip
broughtin this state in accordance withg84.07 ulation (1) provide that depositions may be takesfiore any per
(2) PeNDING APPEAL. (@) If an appeal has been taken from son,at any time or place, upon any notice, and in any manner and
judgmentof a court of this state or before the taking of an appeshenso taken may be used like other depositions, and (2) modify
if the time therefor has not expired, the coumvhich the judg theprocedures provided by this chapter for otiethods of dis
mentwas rendered may allow the taking of tepositions of wit covery.
nesseso perpetuate their testimony for use inévent of further  History: Sup. Ct. Orde67 Ws. 2d 585664 (1975).
proceedingsn the court.

(b) In such case, the party who desires to perpetuate the te804.05 Depositions upon oral examination. (1) WHEN
mony may make a motion in the court for leave to take the depaskposiTioNsMAY BE TAKEN. After commencement of the action,
tions, uponthe same notice and service thereof as if the action wa&eptas provided in €04.015 any party may take the testimony
pendingin the court. The motion shall show all of the followingof any person including a party by deposition upon oral examina
1. The names and addresses of persons to be examinedtiand The attendance of witnesses may be compelled by subpoena
the substance of the testimony which the moving party expectsagprovidedin s.805.07 The attendance of a party deponent or

elicit from each of those persons. of an oficer, director or managing agent of a party may be-com
2. The reasons for perpetuating the testimony of the persdgdled by notice to the named person or attorney meeting the
undersubd.1. requirement®f sub.(2) (a) Such notice shall have the force of

?Ssubpoena addressed to the deponent. The depadiiqrerson
confinedin prison may be taken only by leaveamfurt on such
sas the court prescribes, except when the party seeking to

(c) If the court finds that the perpetuation of the testimony
properto avoid a failure or delagf justice, it may make an order
allowing the depositions to be taken and may make orders of {ﬁg” he d on is th dicof h d
characteprovided for by ss804.09and804.10and thereupon the [@kethe deposition is the state agency dicef to whose custody
depositionsmay be taken and used in the same manner and urddggPrisoner has been committed.
the same conditions as are prescribed in ¢thiapter for deposi (2) NOTICEOFEXAMINATION: GENERALREQUIREMENTS;SPECIAL
tionstaken in actions pending in the court. NOTICE; NON-STENOGRAPHICRECORDING; PRODUCTION OF DOCU-

History: Sup. Ct. Order67 Ws. 2d 585 660 (1975)1975 c. 2181993 a. 486 MENTS AND THINGS; DEPOSITION OF ORGANIZATION. (@) A party
2005 a. 387 desiringto take the deposition of any person upon oral examina
tion shall give reasonable notigewriting to every other party to
804.03 Persons before whom depositions may be the action. The notice shall state the time and place for taking the
taken. (1) WitHIN THE UNITED STaTES. Within the UnitedStates deposition and the name and address of each person to be
or within a territory or insular possession subject to the dominiexamined,if known, and, if the name is not known, a general
of the United States, depositions shall be taken beforefigarof descriptionsuficient to identify the person or the particular class

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2007/801.11
https://docs.legis.wisconsin.gov/document/statutes/2007/801.11
https://docs.legis.wisconsin.gov/document/statutes/2007/803.01(3)
https://docs.legis.wisconsin.gov/document/statutes/2007/804.09
https://docs.legis.wisconsin.gov/document/statutes/2007/804.10
https://docs.legis.wisconsin.gov/document/statutes/2007/804.07
https://docs.legis.wisconsin.gov/document/statutes/2007/804.02(2)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/2007/804.09
https://docs.legis.wisconsin.gov/document/statutes/2007/804.10
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/acts/1975/218
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/2005/387
https://docs.legis.wisconsin.gov/document/statutes/2007/66.0825(3)(h)
https://docs.legis.wisconsin.gov/document/statutes/2007/66.0825(3)(h)
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/acts/1975/218
https://docs.legis.wisconsin.gov/document/acts/2003/227
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/statutes/2007/804.015
https://docs.legis.wisconsin.gov/document/statutes/2007/805.07
https://docs.legis.wisconsin.gov/document/statutes/2007/804.05(2)(a)

804.05 DEPOSITIONS AND DISCOVERY Updated 07-08Wis. Stats. Database 4

or group to which the person belongs. If a subpoena requiring the 6. If a deponent is an fi€er, director or managing agent of

production of materials is to be served on the person to laecorporate parfyor other person designated under g2j(e) the

examinedthedesignation of the materials to be produced as g#ace of examination shall be determined as if the deposent’

forth in the subpoena shall be attached to or included in the notjgiaceof residence, employment or transacting business in person
(b) The court may for cause shown egaor shorten the time Werethat of the party

for taking the deposition. (4) EXAMINATION AND CROSS-EXAMINATION; RECORD OF

(c) The court may upon motion order that the testimony aE¥AMINATION; OATH; OBJECTIONS. (&) Examination and cross—
depositionbe recordedby other than stenographic means or vigexaminationof deponents may proceed as permitted at the trial.
eotapemeans as provided §5.885.40to0 885.47 in which event Theofficer before whom the deposition is to be taken shalthut
the order shall designate the manner of recording, preserving &lgponenbn oath andghall personallyor by someone acting under
filing the deposition and maxiclude other provisions to assuretheofficer’s direction, record the testimony of the deponéifie
thatthe recorded testimony will be accuratel trustworthyIfthe ~ testimonyshall be taken stenographically or\igieotape as pro
orderis made, a party may nevertheless arrange to have a steffded by $s.885.40to 885.47or recorded by any other means

graphic transcription made at the pastgxpense. orderedin accordance with sul2) (c). If the testimony is taken

(d) The noticeo a party deponent may be accompanied bysélenographi(:allyil shall be transcribed at the request of one of the

request made in compliance with894.09for the productionof parties.

documentsand tangible things #te taking of the deposition. The . (b) All objections made at time of the examination toghel
procedureof s.804.09shall apply to the request. ficationsof the oficer taking the depositiorr to the manner of

; : . taking it, or to the evidence presented, or to the conduct of any
(e) A party may in the notice name as the deponent a public ?J'F s .
private corporation or a limited liability company or a partnershigay:and any other objection to the proceedings, shatidted
or anassociation or a governmental agency or a stfibeoin an y the oficer upon the deposition. Upon request of any party

actionarising out of thefficer’s performance of employment a”dmirc?&?te '[VI‘\l,gnCeOSus:tar?] ;eftrjjlzdbto tae?esvﬁgﬂg ‘évr;tgrﬁheogqg;?;r: OfThe
designatewith reasonable particularity thematters on which ! y Y p Y 0D )

AT I t'sruling shallbe recorded in the same manner as the testi
examinationis requested. The ganization orstate dficer so cour :
namedshall designate one or mordicérs, directors, or manag mony of the deponent. In the absemnde ruling by the court, the

ing agents, or other persons who consent to testify on its behg}fl’dencequected tq §hal_| be_ taken subject tp th.e object_lons.
and may set forth, for each person designated, the matters orf€) Inlieu of participating in the oral examination, parties may
which the person will testify The persons so designated shall te§€rvewritten questions in sealed envelope on the party taking the
tify as to matters known eeasonably available to theganiza- depositionand the party shall transmit the questions to tfieeof
tion. This paragraph does not preclueking a deposition by any who shall propound therto the witness and record the answers
otherprocedure authorized by statute or rule. verbatim.

(3) DEPOSITIONS;PLACE OF EXAMINATION. (@) A subpoena (5) MOTION TO TERMINATE ORLIMIT EXAMINATION. At any time
yring the taking of theleposition, on motion of a party or of the

issuedfor the taking of a deposition may command the person ) haL e .
whomit is directed to produce and permit inspection and copyif§Ponenend upon a showing that the examination is being con

of designated books, papers, documents, or tangible things w Fﬁedi” bad faith or in such manner as unreasonably to annoy
constituteor contain matters within the scope of the examinatidif’Parrassor oppress the deponent or paitte court in which the

permittedby s.804.01 (2) but in that event the subpoena will bectionis pending may order thefifer conducting the examina
subjectto sub.(2) and s804.01 (3) tion to cease forthwith from taking the deposition, or may limit the

scopeand manner of theaking of the deposition as provided in

(b) 1. Any party may be compelled by notice under €2p. 804.01 (3) If the order made terminates the examinatibn
to give a deposition at any place within 100 miles from the plaégf” be re(samed thereafter onlpon the order of the court N

wherethat party resides, is employed or transacts business-in per: L : : :
y . y ich the action is pending. Sectigf4.12 (1) (capplies to the
son,or at such other convenient place afixed by an order of gwardof expenses incurred in relation to the motion.
court. A plaintiff may also be compelled by like notice to give
depositionat any place within the couniyhere the action is com _ (6) SUBMISSIONTO DEPONENT.CHANGES;SIGNING. If requested
by the deponent or any partwhenthe testimony is fully tran

dor i ding. h " :
mer12ceA rllsirﬁieﬁnwl;gi not a resident of this statey b m scribedthe deposition shall be submitted to the deponent for
ety P at' do SbOZat estt ed Od S S't' ytti co mir, €xaminationand shall be read to or by the deponent. Any changes
peliedby notice unaesu (2) to attend a deposition at the p Ny form or substance which the deponent desires to make shall be
tiff's expense at any place within the county where the actionige e non the deposition by théagir with a statement of the
commencedr is pending, or at arplace within 100 miles from reasongjiven by the deponent fanaking them. The deposition

the place wherehat plaintif resides, is employed or transactyy ~iithen be signed by the deponent, unlespéntes by stipula
businessn person, or at such other convenient plads &&ed by i, \vajve the signing or the witness is ill or cannot be fooind

anorder of court. . . . refusesto sign. If the deposition is not signed by the deponent

3. A defendant who is not a resident of this state may be Cofjithin 30 days after its submissida the deponent, the fifer
pelledby subpoena served within this stetgjive a deposition at shallsign it and state on the record the fact of the waiver or of the
any place within 100 miles from the plawéhere that defendant jjnessor absence of the deponentioe fact of the refusal or fail
is served. ureto sign together with the reason, if agiwen therefor; anthe

4. A nonparty deponent may lmmpelled by subpoena depositionmay then be used as fully as though signed unless on
servedwithin this state to give a deposition at any place within 1@motion to suppress under&4.07 (3) (dxhe court holds that
miles from the place where the nonparty deponent residesthereasons given for the refusal or failuresign require rejection
employed,transacts business in person or is served, or at swdhhe deposition in whole or in part.
otherconvenient place as is fixed by an order of court. (7) CERTIFICATION AND SERVICEBY OFFICER;EXHIBITS; COPIES;

5. In this subsection, the terms “defendant” and “pldintif NoTICE OF SERVICE. (a) The person recording the testimony shall
include officers, directors and managing agents of corporatertify on the deposition that the witness was duly sworn by the
defendantsand corporate plainfs, or other persons designatecersonand that the deposition is a true record of the testimony
undersub.(2) (e) as appropriate. A defendant who asserts acowgiven by the deponent. The person shall then securelyttseal
terclaimor a cross claim shall not be considered a pl&intthin ~ depositionin an envelope endorsed with the title of the action and
the meaningof this subsection, but a 3rd—party plaihtihder s. marked“Deposition of (here insert the name of the deponent)”
803.05(1) shall be so considered with respect to the 3rd—pamydshallpromptly serve it upon the attorney requesting the-depo
defendant. sition or send it by registered or certified mail to the attorney
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requestinghe depositiorand give notice of the service to all parnameand address of the person who is to answer them, if known,
tiesand the court. andif the name is not known, a general descriptiofigaht to

(b) 1. Documents and things produced for inspection duriipntify the person or the particular class or group to which the
the examination of the deponent shall, upon the request of a papgrsonbelongs, and the name or descriptive title and address of
be marked foidentificationand annexed to and returned with th&he officer before whonthe deposition is to be taken. A deposi
deposition, and may be inspected and copied byarty except tion upon written questions may be taken gfublic or private
that: corporationor a limited liability company or a partnership or asso

a. The person producintje materials may substitute copie§'at'°“ or governmentahgency in accordance with8)4.05 (2)
to be marked for identification, if the persofficaéisto all parties (€):
fair opportunity to verify the copies by compariseith the origi (c) Within 30 days after the notice and written questions are
nals;and served,a party may serve cross questions ualbwther parties.

b. If the person producing the materials requests their retudithin 10 days after being served with cross questions, a party
the officer shall mark them, give each pady opportunity to May serve redirect questions upon all other partiesthid/10

inspectand copy them, and return them to the person produci#dysafter being served with redirect questionpagty may serve
them. recrosgquestions upoall other parties. The court may for cause

2. The original materials copied or returned under stibd. ShoWwnenlage or shorten the time.
may be used in the same manasrif annexed to and returned with  (2) OFFICERTO TAKE RESPONSE&ND PREPARERECORD. A COpY
the deposition to the court, pending final disposition of the cas®f. the notice and copies of all questions served shaletreered
(c) Upon payment of reasonable ajes therefarthe oficer by t.he party taking theeposition to the diter deS|gna§ed in the
shallfurnish a copy of the deposition to any party or to the depPticé,who shall proceed promptlin the manner provided by s.
nent. 804.05 either personally or by someone acting under thecol
direction, to take the testimony of theitness in response to the

(8) ParTICIPATION BY TELEPHONE. Upon notice by any party ggestions and to prepare, ceftiéyd serve theepositionupon,

unlessthe court otherwise orders for good cause shown, the de ilit b istered ified mad. th h ted

nent,the reporteror any other person participating in a depositiof)’ 1! Ih'y reals ere gr cerune ][n b e party w or:eques ec

underthis section may dso by telephone. Any participant otheft: attaching thereto the copy of the notice and the questions

thanthe reporter electing to be present with any oplaeticipant receivedby the oficer. o

shall give reasonable notice thereof to the other participants.  (3) NoTICEOFsERvICE. When the deposition is served upon or
History: Sup. Ct. Orde67 Wis. 2d 585665 (1975); Sup. Ct. Orde#7 Ws. 2d ~ Mailedto the requesting partthe person who has recorded the

Vi (1975);1975 c. 2181979 c. 10; 1983 a.189 Sup. Ct. Order130 Ws. 2d xi, xix  testimonyshall promptly give notice thereof to all parties and the
(1986); Sup. Ct. Orderl41Wis. 2d xiii (1987); Sup. Ct. Ordet58 Ws. 2d xvii

(1990):1991 a. 1891993 a. 12; 1997 a. 35133 254 2005 a. 2532007 a. 97 court.
Judicial Council Committee’s Note, 1975Subs. (2) (c) and (4) (a) are amended _History: Sup. Ct. Orde67 Ws. 2d 585671 (1975)1975 c. 218Sup. Ct. Order
to recognize the consin Rules of Meotape Procedure and to make certainghat 158 Wis. 2d xxv (1990)1993 a. 12,486, 1997 a. 133 B
motion to the court is not required prior to taking a videotape deposition. [Re Ordedudicial Council Note, 1990:[Re amendment of (2)] Discovery depositions are
eff. Jan. 1, 1976] no longer required to be filed in court, unless the coudrders. See Supreme Court
Judicial Council Notes, 1986Sub. (3) (b) is amended to conform tegitorial ~ Orderof May 1, 1986.
scopeof deposition notices and subpoenas to the 100—mile provision of Rule 45 (d)Revised sub. (3) conforms practice under this section to s. 804.05 (7). [Re Order
F.R.C.Pas amended in 1985. [Re Ordef &f1-86] eff. 1-1-91]

Sub.(7) (a) is amended to require thia¢ deposition be served upon the attorney
ratherthan filed in court. See s. 804.01 (6). [Re Order7efl-86] . i .

Judicial Council Note, 1988:Sub. (4) (b) is amended to allow contact itk 804.07 Use of depositions in court proceedings.
courtby telephone to obtain its ruling on any objection, on request of anyamaity (1) Use oF bDEPOSITIONS. At the trial or upon théearing of a
with the consent of the court. . ; | di llofad .

Sub. (8) [created] allowsany person to participate in a deposition by telephongwtIon or an inter oputpry proceeding, any p_art orall o a €posi
uponnotice by any party unless good cause to the contrary is sfRe@rder gf  tlon, so far as admissible under the rulesvwiflence applied as
Jagﬁ]aiég?%ouncil Note, 1990:Sub. (8) is amended to clarify that reasonablthothtr|e witness were then present and testifying, may be used
advancenoticeto all participants is required if any participant to a deposition to l‘;@galnstany_party who was presentr@preser_]ted at the ta_‘klng of
takenby telephone elects to be present with any other particiFaretrequirement the deposition or who had reasonable notice thereof, in accord

is aimed primarily at the situation in which one party is in the physical presence: i i isj .
the deponent, while others are not, by allowing others to be present if they choggfe]zcewnh any of the following provisions:

[Re Ordey eff. 1-1-91] (@) Any deposition may be used by any pddythe purpose

A highly placed state fi¢ial who seeks a protectiverder should not be compelled of contradicting or impeaching the testimony of deponent as a wit
to testify on deposition unless a clear showing is made that the deposition is necegsals
to prevent prejudice or injustice. StateBeloit Concrete Stone Cb03 Ws. 2d 506 :

309N.W.2d 28(Ct. App. 1981). (b) The deposition of a party or of anyone who at the time of

While not subject to the rules of civil procedutlee department of revensesub taking the deposition was anfier, director or managing agent
poenaauthority does not permit it to take possession of subpoenaed records for more !

thanone business dayThe department may however repeatedly subpoena recofds Employee or a person deSignated undé}_Og.OS (2 (e)Qf
until its investigation is completedState vKielisch,123 Ws. 2d 125365 N.w2d ~ 804.06(1) to testify on behalf o public or private corporation,

904(Ct. App. 1985). limited liability company partnership or association or govern
mentalagency which is a party may be used by an adverse party

804.06 Depositions upon written questions. (1) Serv- for any purpose.

ING QUESTIONS;NOTICE. (&) After commencement of the action, () 1. Thedeposition of a witness other than a medical expert,

exceptas provided in £04.015 any party may take the testimonyiyhetheror not a partymay be used by any party for any purpose

?f anygl_egsont,tlnCJUdlng afpa_fttby deposmonbuponl}/vgttgn Q£5 if the court finds any of the following:

ions. The attendance of witnesses maycbenpelled by s : :

poenaas provided in 805.07 Theattendance of a party deponent a. That the V\{|tness. Is dead. . .

or of an oficer, director or managing agent of a party may be com b. That the witness is atgreater distance than 30 r_nlles from

pelledby noticeto the person to be deposed or his or her attorn@}ﬁ place of trla! or _hearlng, or is out of th_e state, and_W|II not return

meetingthe requirements of 804.05 (2) (a) The deposition of béforethe termination of the trial or hearing, unless it appears that

aperson confined in prison may be taken only by leave of colffg absence of the witness was procured by the pefeyirg the

on suchterms as the court prescribes, except when the per§§position.

seekingto take the deposition is the state ageacyficer to c. That the witness is unable to attend or testify because of

whosecustody the prisoner has been committed. age,illness, infirmity or imprisonment.

(b) A party desiring to take a deposition upon written questions d. That the party é&éring the deposition has been unable to
shall serve them upon evepther party with a notice stating theprocurethe attendance of the witness by subpoena.
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e. Upon application and notice, that exceptional circungiscoverydeposition at trial. Martin.\Richards176 Ws. 2d 339500 N.W2d 691
stancesxist that make itlesirable, in the interest of justice andCt App- 1993).
with dueregard to the importance of presenting the testimony of
witnessesrally in open court, to allow the deposition to be use804.08 Interrogatories to parties. (1) AVAILABILITY; PRO-

2. The deposition of a medical expert may be used by af§PURESFORUSE. (a) Except as provided in&04.015 any party
party for anypurpose, without regard to the limitations otherwisBlay Serve upon any other party written interrogatories to be
imposedby this paragraph. answeredy the party served, df the party served is a public or

(d) If only part of a deposition isfefed in evidence by a party private corporation or a limited liability company or a partnership

anadverse party may requitiee party to introduce any other parP ranassociation o; zilqg(()ﬁ\i/berrlmentlgl agency ofr a stflitxeom anb
which ought in fairness to be considered with the iptnoduced actionarising out of the diter s performance of employment, by
andany party may introduce any other parts ' anyofficer or agent, who shall furnish such informatasnis avail

- . ableto the party Interrogatories maywvithout leave of court, be
(€) Substitution of parties pursuant t@83.10does not &&ct  servedupon the plaintifafter commencement of the action and
theright to use depositions previousgken; and when an actionynon any other party with or after service of the summons and
in any court of the United States or of any state has been dismi plaintupon that party
andanother action involving the same subject matter is afterward(b) Each interro

. ; . gatory shall be answered separately and fully
broughtbetween the same parties or their representativescor writing under oath, unless it is objected to, in which event the
cessordgn interest, all depositions lawfully taken in the formeFeasorlsfor objection shall be stated in lieu of an answ&he

actionmay be used in the latter as if originally taken therefor answersare to be signed by the person making them, and the
(2) OBJECTIONSTO ADMISSIBILITY.  Subject to sub(3) (c)and  opjectionssigned by the attorney making them. The party upon
to 5.804.03(2), objection may be made at the trial or hearing t{@homthe interrogatories have been served shall serve a copy of
receivingin evidence any deposition or part thereof for any reasgie answers, and objections if amithin 30 daysafter the service
which wouldrequire the exclusion of the evidence if the witness the interrogatories, except that a defendant may serve answers
werethen present and testifying. or objectionswithin 45 days after service of the summons and
(3) EFFECTOFERRORSAND IRREGULARITIESIN DEPOSITIONS. (@)  complaintupon thadefendant. The court may allow a shorter or
Asto notice. All errors and irregularities in the notice for takingongertime. The party submitting the interrogatories may move
a depositionare waived unless written objection is promptlyor an order under 804.12 (1)with respect to any objection to or
servedupon the party giving the notice. otherfailure to answer an interrogatory

(b) Asto disgualification of officer. Objection to taking a depo (2) Scope:useaT TRIAL. (@) Interrogatories may relate to any
sition because of disqualification of thefioér before whom itis matterswhich can be inquired into under8)4.01 (2) and the
to betaken is waived unless made before the taking of the dep@sisweramay be used to the extent permitted by 804.to 911

tion begins or as soon thereafterts disqualification becomes  (b) Aninterrogatory otherwise proper is not necessarily ebjec
knownor could be discovered with reasonable diligence.  tionablemerelybecause an answer to the interrogatory involves
(c) Asto taking of deposition. 1. Objections to the competencyan opinion or contention that relates to fact or the application of
of a witness or tthe competengyelevancyor materiality of tes  law to fact, but the court may ordéwat such an interrogatory need
timony are not waived by failure to make them before or durimpt be answeredntil after designated discovery has been-com
thetaking of the deposition, unless the ground of the objectionpketedor until a pretrial conference or other later time.
onewhich might havebeen obviated or removed if presented at (3) OpTioNTO PRODUCEBUSINESSRECORDS. Where the answer
thattime. to an interrogatory may be derived or ascertained from the busi
2. Errors and irregularities occurring at the @smination nessrecords of thearty upon whom the interrogatory has been
in the manner of taking the depositiontlie form of the questions servedor from anexamination, audit or inspection of such busi
or answers, in the oath offiafnation, or in the conduct of parties, nessrecords, or from @ompilation, abstract or summary based
anderrors of any kind which might be obviated, removed, or curgtereon,and the burden of deriving or ascertainihg answer is
if promptly presentedare waived unless seasonable objectiosubstantiallthe same for the party serving the interrogatory as for
theretois made at the taking of the deposition. the party served, it is a diifient answer to such interrogatory to
3. Objections to the form of written questions submittedPecify the records from which the answer may derived or
unders.804.06are waived unless serviwriting upon the party ascertaineand to &bord to the party serving the interrogatory-rea
propounding them within the time allowed for serving theSonableopportunity to examine, audit or inspect such records and
succeedingross or other questions and within 5 days after servimake copies, compilations, abstracts or summaries.

of the last questions authorized. 19I3|7$ta0.r)£:338up. Ct. Ordei67 Wis. 2d585 676 (1975)1975 c. 2181993 a. 12,

(d) Asto completion and return of deposition. Errors and irreg ~ Whenthe cost of discovery was several times greater thariahe for damages,
itiesi i i i i i a protective order against discovery was appropriatscevit & Vincent, Inc.v.
ularme_s:ln phe manner |n.wh|ch the testimony is transcribetther & PACOK102 Wis. 20 966306 N.W2d B5(ct. App. 1981).
depositionis prepared, signed, certified, sealed, endorsed-tran
mitted, filed, or otherwise dealt with by thefimer underss.
804.05and804.06are waived unless a motion to suppress the ) .
depositionor some part thereof is made with reasonabenpt ~ 804.09  Production of documents and things and entry
nessafter such defect is, or with due diligence might have beétPon land for inspection and other purposes. (1) Scope.
ascertained. Any party may serve on any other paatyequest (a) to produce
History: Sup. Ct. Orde67 Wis. 2d 585673 (1975)1975 c. 218Sup. Ct. Order  @Ndpermit the party making the request, or someone acting on the
73Wis. 2d xxxi (1976)1983 a. 192Sup. Ct. OrderL30 Ws. 2d xxix (1986)1993  party’s behalf, to inspect and copgny designated documents
a.112 1995 a. 225 (including writings, drawings, graphs, chartghotographs
Judicial Council Committee’s Note, 1976:Section 804.07 (2)s taken from _ ! ! P, . !
F.R.C.P.32 (b). The reference in sub. (2) to “sub. (3) (d)” is changed to read “stﬂ_hono recordsar_‘d other data com_pllatlons from whidlforma
(3) (c)" to correspond with subdivision (d) (3) ifRFC.P 32 (b). [Re Ordeefiective  tion can be obtained, translated, if necesdayythe respondent
Jagﬁhiégrgouncil Note, 1986:Sub. (1) (e) is amendedrflect the fact that depesi through detection devices into reasonably usable form), or to
tionsneed not be filed e>’<cept uponlorder of the court. See s. 804.05 (7) @)diRe mSpeCtand c_opytest, or sample any tanglble thlngs which penstl
eff. 7-1-86] tute or contain matters withthescope of s304.01 (2)and which
Undersubs. (2) and (3) (c) 1., a hearsijection was not waived by the failure arein the possession, custody or control of paety upon whom
ﬁs&gg;g}gggg?'o”- Streleckifiremans Ins. Co. of Newa8 Ws. 2d 464276 the request is servedr (b) to permit entry upon designated land
The defendans evidentiary deposition of its doctor expert taken subsequent to f other propertyn. the possession or Contml of ,the party upon
plaintiff’s discovery deposition of the doctor didt prevent the plainfifs use of the W omthe request is served for the purposmsgpection and mea

he efective use of written interrogatories. Schoone and MB@MLR 29.
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suring, surveying, photographing, testing, or sampling the propersonhaving custodyf such records and reports who unreason

erty or any designated object or operation therein, withistbpe ably refuses to comply with such authorization shall be liable to

of 5.804.01 (2) the party seeking the records or reports for the reasonable and nec
(2) ProcepuRE. Except as provided in 804.015 the request essarycosts of enforcing the parytight to discover

may, without leave of court, be served upon the pldiafter com  History:, Sup. Ct. Orde67 Ws. 2d 585680 (1975)1975 c. 2181993 a. 424

men.cement)f the action and upon any other party with or aft Althdugha personal injury claimast’counsel attended a stipulaiedependent

service of the summons and complaint upon that parfhe medicalexamination withou€ourt order or the defendaknowledge, the trial court

requesthall specify a reasonable time, place, and manner of meil notabuse its discretion in refusing to limit cross-examination of the physician

; : ; : ethe presence of counsel was not prejudicial and the court order could have been
Ing the Inspection and performlng the related acts. The party u@ﬁéinedunder\/\/hanger guidelines. Karl vEmployers Insurance of &Msau,78

whomtherequest is served shall serve a written response withig. 2d 284 254 N.\W2d 255(1977).
30 days after the service of the request, except that a defendarie trial court may order a claimant to consent to the release and inspection of
may serve a response within 45 days after service of the summﬁﬁ?ghcare records and reports of treatment recgivied to the claimed injury if the
. requesteshowsthat the records may reasonably lead to discovery of admissible evi
andcomplaint upon that defendanthe court may allow a shorter genceand the claimant has ampportunity to assert physician—patient privilege.
or longer time. The response shall state, with respect to each ifenrosev. General Cas. Cd56 Ws. 2d 306456 N.W2d 642(Ct. App. 1990).
or categorythat inspection and related activities will iermitted Medicalrecords discovery in &tonsin personanhjury litigation. 1974 WLR 524.
asrequested, unless the request is objeitenh which event the
reasongor objection shall be statedf objection is made to part 804.11 Requests for admission. (1) REQUESTFORADMIS-
of an item or categoyyhe part shall be specified. The party-subsion. (a) Except as provided in&04.015 a party may serve upon
mitting the request may move for an order undépg.12 (Lwith  any other party a written requestr the admission, for purposes
respecto any objection to or other failure to respond toréiiiest  of the pending action onlpf the truth of any matters within the
or any part thereofor any failure to permit inspection asscopeof s.804.01 (2)set forth in the request that relatestate
requested. mentsor opinions offact or of the application of law to fact,
(3) PersonsnOTPARTIES. This rule does not preclude an indeincluding the genuineness afny documents described in the
pendentaction against a person not a party for production of-doaequest. Copies of documents shall be served with the request
mentsand things and permission to enter upon land. unlessthey have been or are otherwise furnisbedade avail
History: Sup. Ct. Ordet67 Ws. 2d 585678 (1975)1975 c. 2181997 a. 133 ablefor inspection and copyingThe request mayvithout leave
of court, beservedupon the plaintifafter commencement of the
804.10 Physical and mental examination of parties; actionand upon any other partith or after service of the sum
inspection of medical documents. (1) When the mental or monsand complaint upon that party
physicalcondition, including the blood group or the ability to-pur  (b) Each matter of which an admission is requested bkall
suea vocation, of a party is in issue, the court in which the actigBparatelyset forth. The matter is admitted unless, withiml&@s
is pending may ordethe party to submit to a physical, mental okfter service of the request, or withimich shorter or longer time
vocationalexamination. The order may be made on motion feg the court may allowhe party to whom the request is directed
cause shown angpon notice to all parties and shall specify thgervesupon the party requesting the admissionritten answer
time, place, manneconditions and scope of the examinato  or objection addressed to the matiignedby the party or atter
the person or persons by whom it is to be made. ney, but, unless the court shortens the timéetendant shall not
(2) In any action brought to recovelamages for personal berequired to serve answers or objections before the expiaition
injuries, the court shall also order the claimant, upon such ter#s days after service of the summons anplaint upon the
asare just, to give to the other party or any physician named in ttefendant. If objectionis made, the reasons therefor shall be
order, within a specified time, consent and the right to inspect astated. The answer shall specifically deny the matter or set forth
X-ray photograph taken in the course of the diagnosis ortreat detail the reasons whjne answering party cannot truthfully
mentof the claimant. Theourt shall also order the claimant toadmitor deny the matterA denial shall fairlymeet the substance
give consent and the right to inspect and copy any hospital; meafi the requested admission, and when good faith requirea that
cal or other records and reports that are within the scope of discparty qualify an answer aieny only a part of the matter of which
ery under s804.01 (2) anadmission is requested, the party shall specify so muclasf it
(3) (a) No evidence obtained by an adverse party by a coutg-true and qualify or deny the remaindén answering party may
orderedexamination under sulil) or inspection under sut2) notgive lack of information or knowledge as a reason for failure
shallbe admitted upon the trial by reference or otherwise unlégsadmit or deny unless tiarty states that he or she had made rea
true copies of all reportprepared pursuant to such examinatiogonableinquiry and that the information known or readblytair:
or inspection and received by such adverse party have been déleby the party is insfitient to enable thparty to admit or deny
eredto the other party or attorney not latean 10 days after the A party who considers that a matter of which an admidsésn
reportsare received by the adverse paifjpe party claiming dam beenrequested presents a genuine issue for trial may nétabn
agesshall deliver to the adverse partg return for copies of groundalone, object to the request; the party nsabject to s.
reportsbased on court-ordered examination or inspection, a tr8@4.12(3) deny the matter or set forth reasons why the party can
copy of all reports of each person who has examined or treated fieéadmit or deny it.
claimant with respect to the injuries for which damages are (c) The party who has requested the admissions may move to
claimed. determinethe suficiency of the answers or objections. Unless the
(b) This subsection applies to examinations made by agreeurtdetermines thain objection is justified, it shall order that an
ment of the parties, unless the agreement expresslyides answerbe served. If the court determines that an answendes
otherwise. This subsection does not preclude discoveryrepart comply with this section, it may order either that the matter is
of an examining physician or the taking of a deposition of the prgdmittedor that an amended answer be served. The couriimay
sicianin accordance with any other statute. lieu of these orders, determine that final disposition of the request

(4) Upon receipt of written authorization and consent signd¥ made at a pretrial conferenoeat a designated time prior to
by a person who has been the subject of medical care or treatnféid; Section804.12 (1) (c)applies to the award of expenses
or in case of theleath of such person, signed by the personal-reptiecurredin relation to the motion.
sentativeor by the beneficiary of an insurance policy on the per (2) EFFecToFADMISSION. Any matter admitted under thése
son’slife, the physician or other person having custodamf tion is conclusively established unless the court on motion permits
medical or hospital records or reports concerning such care withdrawalor amendment of the admission. The court may per
treatment,shall forthwith permit the person designated in suahit withdrawal or amendment when the presentation of the merits
authorizationto inspect and copy suchcords and reports. Any of the action will be subserved thereby and the party who obtained
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the admission fails to satisfy the court that withdrawal or amengdendingmay make such orders in regard to the faiagare just,
mentwill prejudice the party in maintaining the action or defensendamong others the following:

onthe merits. Any admission made by a party under this section 1 An order that the matters regarding which the order was
is for the purpose dhe pending action only and is not an admisnadeor any other designated facts shall be tdkere established
sion for any other purpose nor may it be used against the partygfihe purposes of the action in accordawité the claim of the

any other proceeding. party obtaining the order;
History: Sup. Ct. Orde67 Ws. 2d 585682 (1975)1975 c. 2181977c. 447s. . . .
210, 1983 a. 192Sup. Ct. Order N®5-04 191 Ws. 2d, xxi (1995)1997 a. 133 2. An order refusing to allow the disobedient party to support

Thetrial court erred in ruling that requests for admissions were limited to matt@$ oppose designated claims or defenses, or prohibiting the dis

?fég;”ied in the pleadings. SchmidGisen,111 Ws. 2d 22§330 N.W2d 547 gpedientparty from introducing designated matters in evidence;

Summaryjudgmentcan be based upon a pastfgilure to respond to a request for 3. An order striking out pleadings or patt@reof, or staying
admissionseven if an admission would be dispositive of the entire case. Bamloof Tfurther proceedings until the order is obeyed, or dismissing the

Riversv. Zimmer 112 Wis. 2d 624334 N.W2d 230(1983). . h . .

A court may permit withdrawal of admissions if both statutory conditions und@rctlonor proce_edlng or fany part thereof, or rende”ng a JUdgment
sub.(2) are met, but it is not required to do so. A court may consider sspaisigry DY default against the disobedient party;
of discovery abuse when deciding whether to permit withdrawal or amendment of ; : . i
admissionsyhen determining prejudice under s(@). and when otherwise exercis 4. In lieu (_)f any of the foregomg orders or in _addltlon thereto,
ing the courts authority to control the orderly and prompt processing of a casah order treating as a contempt of court the failure to obey any

Mucekyv. Nationwide Communications, Inc. 2002 Wp 60,252 Ws. 2d 426643 orders except an order to submit to a physical, mental or voca

N.W.2d 98, 00-3039 . | inati
A negligence clains total value was not a proper subject of a request for admi onal examinaton.

sion. Kettner v Milwaukee Mutual Insurance Cb46 Ws. 2d 636431 N.W2d 737 (b) Inlieu of any of the foregoing ordersinraddition thereto,

(Ct. App. 1988). o o ... . thecourt shall require the party failing to obey the order or the
RequestsFor Admissions in Wgconsin Civil Procedure: Civil Litigatios ..

Double-Edgecword. Kinsler 78 MLR 625. attorneyadvisingthe party or both to pay the reasonable expenses,

including attorney fees, caused by the failure, unless the court
804.12 Failure to make discovery: sanctions. finds that the failure was substantially justified or that other cir

(1) MOTION FOR ORDER COMPELLING DISCOVERY. A party, upon cumstancesnake an award of expenses unjust._ .
reasonabl@otice to other parties and all persorisaiedthereby (3) ExPENSESONFAILURE TOADMIT. If a party failsto admit the
may apply for an order compelling discovery as follows: genuinenesof any document or the truth of any matter as
(&) Motion. If a deponent fails to answer a question-prd".aquesnadJnder s804.1] and if th_e party requesting the admis
poundedor submitted under 804.050r 804.06 or a corporation sionsthereafter proves the genuineness of the document or the
or other entity fails to make a designation undé@0g.05 (2)e) truth of the matterthe requesting party may apply to the court for
0r804.06 (1) or a party failto answer an interrogatory submittec®n Order requiring the other party pay the requesting party the
unders.804.08 or if a partyin response to a request for inspecﬂoheasonablexpenses incurred in the making of that proof, includ
submittedunder s804.09 fails torespond that inspection will be INg reasonable attorney fees. Toeurt shall make the order
permittedas requested or fails to permit inspection as requestlessit finds that (a) the request wasld objectionable pursuant
the discovering party may move for an order compelling & sub.(1), or (b) the admission sought was of no substantial
answer,or a designation, or an order compelling inspection importancepr (c) the party failing to admitad reasonable ground
accordancewith the request. When taking a deposition on or&® believe that he or she mightevail on the matteor (d) there
examination,the proponent othe question may complete orwas other good reason for the failure to admit.
adjournthe examination before he or she applies for an offler  (4) FAILURE OF PARTY TO ATTEND AT OWN DEPOSITIONOR SERVE
the court denies the motion in whole or in part, it may make SUGBRSWERS TO INTERROGATORIES OR RESPOND TO REQUEST FOR
protectiveorder as it would have been empowered to make ON&PECTION OR SUPPLEMENTRESPONSES. If a party or an dicer,
motion made pursuant to 804.01 (3) director,or managing agent of a party gperson designated under
(b) Evasive or incomplete answer. For purposes of this subsec s.804.05 (2) (epr 804.06 (1)o testify on behalf of a party fails
tion an evasive or incomplete answer is to be treated as a fail{@pto appear before thefigkr who is to take the pars/deposi
to answer tion, after being served witla proper notice, or (b) to serve
(c) Award of expenses of motion. 1. If the motion is granted, answersor objections to interrogatories submitted under s.
the courtshall, after opportunity for hearing, require the party d04.08 after proper service of the interrogatories, or (geve
deponentwvhose conduahecessitated the motion or the party oa written response to a request for inspection submitted under s.
attorneyadvising such conduct or batfithem to pay to the mev 804.09 after proper service of the request, or (d) seasonably to
ing party the reasonable expenses incurred in obtainingrtlee  supplemenbr amend a response when obligated to do so under s.
including attorney fees, unless the court finds that the oppositiBA4.01(5), the court in which the action is pending on motion may
to the motion was substantially justified tirat other circum makesuch orders in regard to the failure as are just, and among
stancesmake an award of expenses unjust. others,it may take any actioauthorized under suf®2) (a) 1, 2.

2. If the motion is denied, the court shall, after opportunity f@&nd3. In lieu of any order or in addition thereto, the court shall
hearing,require the moving party or the attorney advising requirethe party failing to act or the attorney advising the party or
motion or both of them to pay to the party or deponent wHeoth to pay the reasonable expensegjuding attorney fees,
opposedhe motion the reasonable experisesrred in opposing causedby the failure, unless the coditds that the failure was
the motion, including attorney fees, unless the court finds that teebstantiallyjustified or that other circumstances make an award
makingof the motion was substantially justified or that other ciiof expensesinjust. The failure to act described in this subsection
cumstancesnake an award of expenses unjust. may not be excused on the ground that digzovery sought is

3. If the motion is granted in part and denied in part, the co@@jectionableunless the party failing to act has applied for a pro
may apportion the reasonable expenses incurreelation to the tectiveorder as provided by 804.01 (3)
motion among the parties and persons in a just manner (5) TELEPHONEHEARINGS. Motions under this section may be

(2) FAILURE TOCOMPLYWITH ORDER. (@) Ifa party or an @iter, heardas prescribed in 807.13
director or managing agent of a party or a person designated undélstory: Sup. Ct. Orde67 Ws. 2d585 684 (1975)1975 c. 94.3;1975 ¢. 200

: i1e 218 Sup. Ct. Orderl41 Ws. 2d xiii (1987);1993 a. 424490.
$.804.05 (2) (epr 804.06 (1o testify on behalf of a party fails Cross—reference: See also 885.11 (5) regarding failure t@appear at deposition.

to obey an order to provide or permit d|SC9Vm!Ud'ng an qrder Judicial Council Note, 1988: Sub. (5) [created] allows discovery motions to be
madeunder sub(1) or s.804.1Q the court in which the action is heardby telephone conference. [Re Ordédeetive Jan. 1, 1988]
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If imposed solely fofailure to obey a court ordewithout evidence of bad faith I the constitution or statutes require proof betbeecircuit court can enter a par
or no merit, sanctions imposed under sub. (2) (a) deny due process. Dubtogth v ticularjudgment or orderthe court cannot enter the judgment or order without the
ShoreBank,75 Wis. 2d 597249 N.w2d 797(1977). appr%prlatdeshowmg. The ?IrCUIt court may d.etermlnem p%ﬁgtlon or |r|1|a%t7:on
; ; ; ovidesadequate cause for sanctions against that, at does not allothe
A defendant failure to produce subpoenaed documents did not relieve the plZ"(ri:)réurtto dispgnse with any constitutional or statutory burden of proof that must be sat
tiff of the obligation to make a prima facie case. Paulsen Lumbex Anderson, .- h ; : ’
' isfied prior to entering a judgment or ordeEvelyn C.R. vTykila S. 2001 WI 10,
91Wis. 2d 692283 N.W2d 580(1979). o 246 Ws. 2d 1 629 N.W2d 768 00-1739
Althoughthe plaintif failed in the duty to disclosestexpert identity the defend The trial court abused its discretion by ordering the defendant in a civilcsuit
antfailed to show hardship that would justify excluding the expéestimony Jen  foregoits rights to insurance coverage for punitive damages when the issue of rights
zakev. City of Brookfield,108 Wis. 2d 537322 N.W2d 516(Ct. App. 1982). to insurance coverage was not before the court. Cityest Wlis v WEPCO, 2001
The court exercised proper discretion in dismissing a claim when the claimaM@ App 226,248 Ws. 2d 10635 N.W2d 87399-2944 ) i
failed to provide responsive answers to interrogatories, engaged in dilatory conductVhena sanction causes the ultimaltemissal of an action, the sanctioned party’
andthere was no justification for their failure to appear and produce document@&iionmust be egregious and without clear and justifiable excuse. Egregiousness is

e ) not synonymous with bad faith. A party can be guiltggfegiousness without acting
depositions.Englewood Apartments Partnershigrant & Co119 Wis. 2d 34 349 in bad faith or having its counsel act in bad faith. Sentry Insuraizeis, 2001 WI

N.W.2d 716 (Ct. App. 1984). App 203,247 Ws. 2d 501634 N.W2d 553 00-2427
~ Althoughthe trial court had no power under sub. (2) (a) 4. to compel an HIV test,Sub. (4) did not provide authorifgr prohibiting the moving partyvho had not
it did have that power in equityyring v Tucker 174 Ws. 2d 787498 N.W2d 370  failed to cooperate with discoverfyom submitting an iflavit of another party to
(1993). theaction in favor of a motion for summary judgment when the party givingfire af
The personnel commission may not award costs and attorney fees for discov@ayit had failed to appear for a depositionabgrd party in the action. Daughtry v
motionsfiled against the state under the Fair Employment Aingportation Dept. MPC Systems, Inc. 2004 W1 App 7872 Wis. 2d 260679 N.W2d 806 02-2424
v. Personnel Commissiofi76 Ws. 2d 731500 N.W2d 664(1993). Itis an erroneous exercise of discretion for a circuit court to enter a sanction of dis
s . ; missalwith prejudice, imputing the attornesytonducto the client, if the client is
Theapplication of sub. (3) is discussed. Michael A&.Bolsrud178 Ws. 2d 137 pjameless.Industrial Roofing Services, Inc. Marquardt, 2007 WI 1299 Ws. 2d
502N.W.2d 918(Ct. App. 1993). 81, 726 N.w2d 898 05-0189
Thetrial court erred in not considering other less severe sanctions before dismisThereis no requirement that conduct must be persistent in order to be egregious.
ing an action for failure to comply with a demand for discovery when no bad faith waéhena defendant in a medical malpractice case destroyed all of his nredials
found. Hudson Diesel, Inc..\Kenall, 194 Ws. 2d 531535 N.W2d 65(Ct. App.  in a single act, the magnitude of the loss under the circumstaasesuficient to
1995). constituteegregious conduct. Morrison Rankin, 2007 WI App 18605 Wis. 2d

A circuit court may impose both non—compensatory and compensatory mone?a‘}g |738 N.W2d 588 06-0980

. ies within the circuit cours discretiorto determine the appropriate procedure
sanctiondor the same conduct. Hurkioller, 206 Ws. 2d 335557 N.W2d 429(Ct. for deciding factual issues in default judgment cases and that the defaulting party

App. 1996),95-2966 L . e . thereforehas no right of trial by juryThe circuit court did natiolate the defendarst’
A substantiated assertion of privilege is substantial justification for failing te coffight of trial by jury under Art. I, s. 5 when it denied the defendamttion for a jury
ply with an order to provide or permit discoveurnett vAIt, 224 Ws. 2d 72589 trja| on the issue of damageShe defendant waived its right of trial by jury in the

N.W.2d 21 (1999),96-3356 ) ] ] manner set forth in ss. 804.12 and 806.02 by violating the circuit sadlistovery
Counsel'segregious acts may be imputed to the client. SmiBolde,224 Ws.  orderand byincurring a judgment by default. Ra0WMA Securities, Inc. 2008 WI
2d 518 592 N.W2d 287(Ct. App. 1998)97-3404 73,06-0813
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