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CHAPTER 701

TRUSTS
701.01 Definitions. 701.13 Modification and termination of trusts by court action.
701.02 Purposesor which trusts may be created. 701.14 Circuit court procedure in trust proceedings.
701.03 Passive trusts abolished. 701.15 Representation of others.
701.04 Purchase money resulting trusts abolished. 701.16 Testamentary trustees.
701.05 Title of trustee; interest of beneficiaries. 701.17 Successor and added trustees.
701.06 Spendthrift provisions and rights of creditors of beneficiaries. 701.18 Resignation and removal of trustees.

701.065 Debts of decedents.

701.07 Living trusts.

701.08 Transfers to living trusts.

701.09 Transfers to testamentary trusts.

701.19 Powers of trustees.
701.20 Principal and income.
701.21 Income payments and accumulations.

701.10 Charitable trusts. 701.22 Distributions in kind by trustees; marital bequests.
701.105 Private foundations. 701.23 Removal of trusts.

701.11 Honorary trusts; cemetery trusts. 701.24  Applicability.

701.115 Future interests in revocable trusts. 701.25 Applicability of general transfers at death provisions.

701.12 Revocationmodification and termination of trusts with consent of settlor701.26 Disclaimers of nonprobate transfers.

701.01 Definitions. As used in this chaptennless theon  701.04 Purchase money resulting trusts abolished.

textindicates otherwise: (1) If title to property is transferred to one person and all or part
(1) BENEFICIARY. “Beneficiary” means a person who has &f the purchaserice is furnished by anothehe latter may not
beneficialinterest in a trust. enforcea purchase money resulting trust.

(2) CHARITABLE AND PRIVATE TRUST. To the extent that trust  (2) Creditorsof the person furnishing atir part of the pur
incomeor principal presently or in the future must be used by ti§éaseprice may enforce a resulting trust, in proportion to the
trusteeexclusively for a charitable purpoas defined in £01.10 amountof purchase price furnished, to the extent necessary-to sat
(1), the trust is a “charitable trust”; any other trust ipavate isfy their demands, unless an intent to defraud creditors 4is dis
trust”, provided it is for the benefit of a personfmiéntly identifi- ~Proved.
ableto enforce the trust. (3) Nothingin this section shall &fct the right to enforce a

(3) CourrT. “Court” means the court having jurisdiction. ~ Valid expresstrust or to establish a constructive trust based on

(4) PROPERTY. “Property” means an interest in real or person!ﬂaUd' undue influence, breach of confidential relationship or
property. ' Otherappropriate grounds.

(5) SeTTLOR. “Settlor” means a person who directly or indi7o1.05 Title of trustee; interest of beneficiaries.
rectly creates a living or testamentary trust or adds property to@y Unlessthe creating instrument expressly limits the trustee to
existingtrust. alesser title or to a powgthe trustee takes all title of the settlor

(6) TESTAMENTARY AND LIVING TRUST. “Testamentary trust” or other transferor and holds such title subject to the tradide
meansa trust subject to the continuing jurisdiction of the coudiary duties as trustee.
assignedo exercise probate jurisdiction; “living trust’ means any (2) |f a trustee of a private trust has title to the trust property
othertrust, including a testamentary trust removed to this stg{@eneficiary has both a right to have the trustee perform the trust
from another state. ee'sfiduciary duties and an equitable interest, present or fiiture,

(7) TrusT. “Trust” meansan express living or testamentarythetrust property If a trustee of a private trust holdisly a power
privateor charitable trust in property which arises as a resat obver property a beneficiary haa right to have such trustee per
manifestatiorof intention to create it. form the trustees fiduciary duties.

(8) TrusTeE. “Trustee” means person holding in trust titte  (3) In aprivate or charitable trust where the trustee takes all
to or holdingin trust a power over propert{frustee” includes an title of the settlor or other transferor and holds such title subject
original, added or successor trustee. to the trustes fiduciary duties as trustee, any interest expressly

History: 1971 c. 661977 c. 18%.135 1977 c. 4491983 a. 189 retainedby the settlor or not &dctively disposed of to others
] remainsin the settloror the settlols successors in interest, as an
701.02 Purposes for which trusts may be created. A  equitablereversionary interest and to tiistent the settloor the

trustmay be created for any lawful purpose. settlor'ssuccessors, are beneficiaries of the trusa private trust
(l-:“rztgsrxzrefle?gﬁc% égéel:gm 10 (1which lists the purposes faich a charitable where the trustetakesall title of the settlor or other transferor and
trustmay be created. ’ purp holdssuch title subjedb the trustes’'fiduciary duties as trustee,

Advantages of the revocable trust estate plan. Keydel, 1975 WBB No. 3. any interest, present or futurereated by the settlor in any other
personis an equitable interest and such person is a benefafiary
701.03 Passive trusts abolished. Except as provided in s. thetrust.
706.08(4), every trust, to the extent it is private and passive, vestslistory: 1971 c. 661991 a. 316
notitle or power in the trustee, but the beneficiary takes a title ¢
respondingin extent to theébeneficial interest given the benefi SOFS
ciary. A trustis passive if the title or power given the trustee & Peneficiaries. (1) INCOME BENEFICIARIES. A settlor may
merelynominaland the creating instrument neither expressly ngXPresslyprovide in the creating instrument titae interest in
by implication from its terms imposes active management dutigomeof a beneficiary other thahe settlor is not subject to vol

901.06 Spendthrift provisions and rights of creditors

onthe trustee untary or involuntary alienation. The income interest of sach
History: 1989 a. 231 beneficiarycannot be assigned and is exempt from clagasnst
Whena trustee has the duty of paying taxes and insurance, the trust is an activetbie beneficiary until paid over to the beneficiary pursuartheo
Kinzerv. Bidwill, 55 Wis. 2d 749201 N.w2d 9(1972). termsof the trust.
This statute does not apply to living trusts. Section 701.07, which provides that a :
living trust cannot be deemed passive, controls. McMah8tamdard Bank &rust . (2) PRlN(_:IPA!_ BENEFICIARIES. A settlor _may_ex_pressly pl’OVId(_i“
Co.202 Ws. 2d 564550 N.W2d 727(Ct. App. 1996)95-1303 in the creating instrumettitatthe interest in principal of a benefi
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ciary other than the settlor is not subject to voluntary or involuuiscretion, to the extent in either case ofgbttlors proportionate
tary alienation. The interest in principal of sucheneficiary can contributionto the trust.

not be assigned arid exempt from claims against the benefigiary (b) A beneficiary of a trust may not be consideresktilor

but a judgmentcreditor after any payments of principal havesolely because of a lapse, waiyer release of any of the follew
becomedue or payable tthe beneficiary pursuant to the terms ofng:

thetrust, may apply to the court for an order directingttbstee 1. A power described under péc).

to satisfy the judgment out of any such payments and the court in 2. The beneficiang right to withdraw part of the trust prop

its discretion mayssue an order for payment of part or all of th%rty, to the extent that the value thfe property décted by the

judgment. . lapse,waiver, or release in any year does not exceed the greater
(3) DISCLAIMER ORRENUNCIATION NOT AN ASSIGNMENT. A diS  of the amount in:

claimeror renunciation by a beneficiary pért or all of his or her ;
interestunder a trust shall not be considered an assignment unidgég'_ Section 2041 (b) (2) or 2518), Internal Revenue Code of

sub.(1) or(2). b. Section 2503 (b), Internal Revenue Code of 1986
(4) CLAIMS FOR CHILD SUPPORT. Notwithstanding any provi (c)- A beneficiar ofa’ trust is not a setflbas not made a-vol
sionin the creating instrument or sult) and(2), uponapplica invol Y for of the beneficiasyin irth
tion of a person having valid order directing a beneficiary todntary Of Involuntary transfer of the beneficiasyinterest irthe
make payment for support of the beneficianychild, the court trust,or does not have the power to make a voluntary or involun
pay PP ' tary transfer of the beneficiayinterest in the trust solely because

may: e ; 4 .
- . . L L the beneficiary holds or exercises, in any capaaity of the fol
(a) If the beneficiary is entitled to receive incomepancipal Jowing: y y capaaity

underthe trust, order the trustee to satisfy part or all of the claim

out of part or all of payments of income or principal as taey _ . A . |
- . priate,or distribute property tor for the benefit of the beneficiary
due, presently or in the future; if the power is any of the following:

d(b)thlntthet c:g,e ct)f a benteflcwltlryfliﬂderl a dlsctretflona{y m“l'St’ a. Exercisable only on consent of another person holding an
orderthe trustedo satisfy part or all of the claim out of part or all o asadverse to the beneficiasyinterest.

of future payments of income or principal which are to be made o .
pursuanto the exercise of the trusteeliscretion in favor of such __, P- Limited by an ascertainable standard, such as health,
educationsupport, or maintenance of the beneficiary

beneficiary.
: : ; 2. A presently exercisable power to appoint any property of
(5) CLaivs ForPuBLIC SuPPORT. Notwithstanding any provi thetrust to or for the benefit of a person other than the beneficiary

sionin the creating instrument or sulps) and(2), if the settlor is ; - e )
legally obligatedto pay for the public support of a beneficiar)ficred'tor of the beneficiaryhe beneficiang estate, or a creditor

unders.46.1Q49.345 or301.12or the beneficiary is legally obli of the beneficians estate. )
gatedto pay for the beneficiary’public support or that furnished ~ 3: A testamentary power of appointment.

1. A presently exercisable power to consume, invade, appro

the beneficiarys spouse or minor child under&.1Q 49.345 or 4. A presently exercisable right described in (i3r2.
301.12 upon application byhe appropriate state department or (d) A beneficiary ofa trust is not a settlor solely because the
countyofficial, the court may: beneficiaryis entitledto nondiscretionary distributions from the

(a) If such beneficiary is entitled to receive income or principust.
underthe trust, order the trustee to satisfy part or all of the liability (7) SUBSEQUENTMODIFICATION OF COURT'SORDER. Any order
out of part or all of payments of income or principal as they enteredby a court under suf), (5) or(6) (a)is subject to modifi
due,presently or in the future; cationupon application of an interested person.

(b) Except as otherwise provided in p@), in the case o& (8) ExEMPT AsSETS. Assets of a trust, to the extent they are
beneficiaryunder adiscretionary trust, order the trustee to satisfgxemptfrom claims ofcreditors under other statutes, shall not be
partor all of the liability out of part or all duture payments of subjectto sub.(4), (5), or (6) (a)
incomeor principal which are to be made pursuant to the exercisélistory: 1971 c. 661977 ¢. 30418 1985 a. 1761991 a. 3161997 a. 2372005

X . . . . . a.216 2007 a. 20
of the trustees discretion in favor of such beneficiary; Cross-reference:See s701.07 (3Wwhich deals with creditors’ rights where aset

(c) Inthe case dd beneficiary under a discretionary trust whdor retains powers over a living trust.

is a settlor or a spouse or minor child of the settiater therustee Trust income that is income to the beneficiary under federal tax law is subject to
- T . achild support order regardless of whether a distribution is made betieiciary

to satisfy part or all of the liability without regard to whether thgrohmanrv. Grohmann189 Ws, 2d 532525 N.w2d 261(1995).

trusteehas then exercised or may thereafter exercise the tgistee’

discretionin favor of the beneficiary 701.065 Debts of decedents. (1) LIMITATIONS ON CLAIMS.

(5m) TRUST FOR DISABLED INDIVIDUAL.  Subsectior(5) does (&) 1. Atrustee who has a duty or power to pay the debts of & dece
notapply to any trust that is establishedtfe benefit of an indi dentmay publish in theounty in which the decedent resided, as
vidual who has a d|sab|||ty which has continued or dam aC|aSS 3 n0t|Ce, Un.der @BS, a dead“ne fOr f||”:lg:|a|ms W|th the
expectedto continueindefinitely, substantially impairs the indi trustee. The deadline shall be the date that is 4 months after the
vidual from adequately providing for his or her own carews dateof the first insertion of the notice.
tody, and constitutes a substantial handicafheoaflicted indi- 2. Except as provided in pag®) and(c), if the trustee satis
vidual if the trust does not result in ineligibility for publicfiesthe requirements for the publication of tiwice under subd.
assistancender ch49. A trustee of a trust which is exempt froml., all claims, including claims dahe state and any subdivision
claims for public support undethis subsection shall notify the thereof,whether due or to becordee, absolute or contingent,-lig
countydepartment under 46.2150r 46.22in the county where uidatedor unliquidated, are barreahainst the trustee, the trust
the disabled beneficiary resides of the existence of the trust. propertyand any recipient of trust property unlgss filed with the

(6) SETTLORAS BENEFICIARY. (a) Notwithstanding any provi trusteeon or before the date specified in the notice under dubd.
sion in the creating instrument and in addition to the remedies (b) Notwithstanding pa(a) 2., a claim that is not filed on or
availableunder subg4) and(5) where the settlor is a beneficiary beforethe date specified in the notice under @grl.is not barred
upon application of a judgment creditor of the seftkive court if any of the following apply:
may, if the terms of the instrument requireaarthorize the trustee 1. The claim is a claim based on tort, on a maptaperty
to make payments of income principal to or for the benefit of agreement that is subject to the time limitations undéég.58
the settlororder the trustee to satisfy part or all of the judgmef(it3) (b) or (c), on Wisconsin income, franchise, sales, withhold
out of part or all of the payments of income or princggthey are ing, gift or death taxes, or on unemployment compensation con
due,presently or in the future, or which are payable in the trgste&ibutionsdue or benefits overpaid; a claim for funeral or adminis
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trative expenses; a claim of this state undeits27 (7g)49.496 (b) The principal consists of a designation of the trustee as a
or 49.682or rules promulgated under46.286 (7) or a claim of primary or direct, secondary or contingent beneficiary under a
the United States. will, employee benefit plan, life insurance policy or otherwise; or

2. All of the following circumstances exist: (c) The principal consists of assets of nominal value.

a. On or beforehe date specified in the notice under. fay (2) EuGBILITY TORECEIVEASSETS. A living trust shall be eli
1, the trustee knewor in the exercise of reasonable diligenceible to receive property from any source.
shouldhave known, of thexistence of the potential claim and of (3) CrebiTors'RIGHTS. If a settlor retains a power to revoke,
theidentity and mailing address of the potential claimant. modify or terminate which is exercisable in the setidavor

b. Atleast 30 days before the date specified in the notice undgceptwhen such power isxercisable only in conjunction with
par.(a) 1, the trustee had not given notice to the potential claimamperson having a substantial adverse interest, the trust property
of the final day for filing his or her claim. to the extent it is subject to such power is also subject to the claim

c. Atleast 30 days before the date specified in the notice ungég creditor of the settlorThis subsection shaibtapply to trust
par.(a) 1, the claimant did not have actual knowledge of the dadgopertyto the extent it is exemfitom claims of creditors under
on which the claim would be barred. otherstatutes.

L : : . : History: 1971 c. 661979 c. 105.60 (4) 1991 a. 316

(C) If an action is p_endlng ‘?ga'“St a de_ce_dem a""'"?”f his Cross—reference: See s701.06 (6)which deals with creditors’ rights where the
or her death anthe action survives, the plairtifi that action may settloris a beneficiary of the trust.

servea notice of substitution of party defendant on the trustee andectioﬂ_7%1.o3, yghichhprohli,bi,ts passive trustsb, dges notd appying trusts. This

1 i i i ili statute whic provi es that a ving trust cannot be deeme passive, co

file proof of service of notice in the couftiling of proof of ser o e TistCo. 202 W, 2d 564550 N W2d 727(Ct. App. 1996),
vice on or before the deadline for filing a claim unger (a) 1. 95-1303

givesthe plaintif the same rights against the trust as the filing of understandind.iving Trusts. Moschella. W. Law March 1992.

aclaim. A judgment in any such action constitutes an adjudicatiomnforming the Public About Living fists. Tohig. Ws. Law March 1992.

for or against the trust.

(2) EFFECTOFSTATUTEOFLIMITATIONS. A trustee shall not pay /01-08 _Transfers  to living trusts. (1) VALIDITY AND

aclaim that was barred by a statute of limitations at the time of t’ﬁp{ ECT. The ordeiof execution of a living trust instrument and a
decedent'sleath. A claim not barred by a statafdimitations at Wil O other instrument purporting to transfer or appoint property

the time of the decederstdeath shall not bearred thereafter by © the trust evidenced by the trust instrument shall be disregarded
a statute of limitations if the claim is filed with the trusteecon " determining the validity of the transfer or appointment. No ref

; " ; erencein any will toa living trust shall cause assets in such trust
beforethe deadline for filing a claim under syb) (a) 1. . to beincluded in property administered as part of the tessator
(3) CLAIMS OF CREDITORSWITHOUT NOTICE. (a) A claim not

barredby sub(1) (a) 2.because of the operation of (. (b) 2. estate;nor shall it cause the trust any portion thereof to be

) » V5 treatedas a testamentary trust.
may be enforced against trust property only as providetiim .
subsection (2) GovernING TERMS. Property transferred or appointed by

(b) The claimant shall file the claim with threistee within one awill or by a beneficiary designation under an employee benefit

L . plan, life insurance policyr other instrument permitting designa
3(/)??g:f;glrlg\:ﬁndge'cedestdeath and within 30 days after the earh%on of a beneficiary to a living trust, the terms of which the testator

) ) . or designator was thgole holder of a power to modifghall be
1. The date that the trustee gives notice to the potential-claiggiministeredn accordance with the terms of the trasthey may

antof the deadline for filing a claim under syb) (a) 1. havebeen modified prior to the testa®or designatcs death,
2. The date that the claimant fiestquires actual knowledge eventhough the will or beneficiary designation was not reex
of the deadline for filing a claim under sifh) (a) 1. ecutedor republished after exercise of the poteamodify, unless

(c) The claimant shall have the burden of establishing by tHe will or beneficiary designatioexpressly provides otherwise.
greaterweight of the credible evidence that all of the cireumSuchproperty transferred or appointed to a living trust, wiiich
stancesunder sub(1) (b) 2.existed. subjectto a poweiof modification requiring action or consent of

(d) This subsection does not extend the time for commen@Person other than the testatordesignatorshall be administered

mentof a claim beyond the time provided by any statute of limitd) @ccordance with the terms of the trust instrument as they exist
tions applicable to that claim. at the execution of the will or beneficiary designation, unless

expresslyotherwise provided. If the will or beneficiary designa
ion expressly provides that the property shall be administered
ccordancevith the terms of the trust instrument as they may be

modified thereafterthe will or beneficiary designation needt

be reexecuted or republished after exercise of the power to

modify.

701.07 Living trusts. (1) VALDITY. A living trust, otherwise (3) DisSPOSITION WHEN NO EXISTING LIVING TRUST. If at the

valid, shall not be held invalid as an attempted testamedtary deathof a testator a living trust has been completely revoked, or

position,a passive trust under&01.03 ora trust lacking a sfif ~ otherwiseterminated, a provision in thiestators will purporting

(4) SATISFACTION OF CLAIM FROM OTHER PROPERTY. Failure of
aclaimant timely tdile a claim as provided in this section doe
not bar the claimant from satisfyirthe claim, if not otherwise
barred,from property other than trust property

History: 1997 a. 1881999 a. 9

cientprincipal because: to transferor appoint property to such trust shall have the follow
() It contains any or all of the following powers, whether exelnd effect, unless the will provides otherwise:
cisableby the settlgranother person or both: (a) If the testator was a necessary party to the revocation or

1. To revoke, modify or terminatie trust in whole or in part; Othertermination of such trust, the provision in the testatoil

2. To exercise a power or option oyaoperty in the trust or shall be invalid;

overinterests made payable to the trust under an employee benefi) If the testator was not a necessary party to the revocation
plan, life insurance policyor otherwise; or other termination o$uch trust, the provision in the testéor

3. To direct, during the lifetime of the settlor or anottibe will shall be deemed to creatéeatamentary trust upon the terms

; P of theliving trust instrument at the time the will was executed or
ggrsacl)ir&t%;/vgonaeodr.on whose behalf the income or princapel asotherwise provided where sul2) is applicable.
P pplied, - ) ) ) History: 1971 c. 661991 a. 316
4. To control the administration of the trust in whole or in part;
5. To add property or cause additional employee benefits, li7©1.09 Transfers to testamentary trusts. (1) TESTAMEN-
insurancepr other interests to be made payable to the trust at @ARY TRANSFERTO TRUSTOF ANOTHER. A transfer or appointment
time. by will shall not be held invalid because it is made to a trust
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createdpr tobe created, under the will of another person if the witiromotionof health, governmental or municipal purposes or any
of such other person was executed, or was last modified witther purpose the accomplishmentwhich is beneficial to the
respecto the terms of such trust, prior to the death of the perscommunity. No gift to charity in trust or otherwise, is invalid
makingthe transfer or appointment and swther persos will  becausef indefiniteness. If a particular charitable purpose is not
is admitted to probate prior to, or within 2 years aftez death of indicatedand the trustee is not expressly authorizgthe creat
the person making the transfer or appointment. Property included instrument to select such a purpose, the trustee has an implied
in such a transfer or appointment shall not be considered propgiyerto select one or more charitable purposes. If a particular
subjectto administration apart of the other persanestate but charitablepurpose isiot indicated and no trustee is named in the
shall pass directly to that other perseméstamentary trustee, becreating instrument, the court may appoint a trustee with such an
addedto the designated trust and administered as a part theraofplied power to select or may direct that the property be trans
(2) INVALID TESTAMENTARY TRANSFER. If such a transfer or ferredoutright to one or more established charitable entities.

appointmenby will is not acceptedly the testamentary trustee of (2) MODIFICATION AND TERMINATION. (a) If a purpose of a
suchother person or if no will of such other person which meetharitabletrust is or becomes impractical, unlawful or impossible,
the conditions specified in sulfl) is admitted to probate within the court may order the trust continued for one or more other chari
the period therein limited, and if the witlontaining such transfer tablepurposes designated by the settlgirothe absence of such
or appointment by will makeso alternative disposition of the designationprder the property devoted to onexaore other chari
assetsthe will shall be construed as creating a trust upon the tertable purposes either by continuing the trust or by distributing the
contained in the documents constituting the will of soitierper  propertyto one or more established charitable entitiesdeber
sonas of the date of death of the person making the traosfemining the alternative plan for disposition of the propethe
appointmenby will. courtshall take into account current giuture community needs
(3) LIFE INSURANCE PROCEEDS TRANSFERRED TO TRUST OF in thegeneral field of Charity within which the original charitable
INSURED. A trusteenamed or to be named in the will of an insureBurposefalls, other charitablenterest of the settlpthe amount of
personmay be designated beneficiary of an insurance policy §Ancipaland income available under the trast other relevant
thelife of the insured if the designation is made in accordance wigftors. Theprovisions of this subsection do not apply insofar as
the terms of thepolicy. After admission of the insureiivill to ~ the settlor expressly provides the creating instrument for an
probateand issuance of letters to such trustee, the insurance @i¢ernativedisposition if the original trust fails; nor do they apply
ceedsshall be paid to the trustee to be administered in accordaf8ifts by several persons to a charitable emtitya subscription
with the terms of the trust as they exist at the death of the insufe@gisif the court findshat the donors intended their gifts to be-lim
andtheproceeds may be commingled with other assets passind{gl to the original purpose and such purpose fails initially
the trust. Insurance proceeds paid d@otestamentary trustee (b) If any administrative provision of a charitable truspart
becauseof his or her designation as life insurance beneficianf a plan set forth by the settlor to achieve the s&dtidraritable
shall not be subject to death tax to any greater extent ththe if purposeis or becomes impractical, unlawful, inconvenient or
proceedswere payableo a beneficiary other than the insused’ undesirableand a modification of such provision or plan will
estate. The proceeds shall be inventoried fax purposes only enablethe trustee to achieve mordegtively the basic charitable
and shall not be subject to taxes, debtschages enforceable purposethe court may by appropriate order modify the provision
againstthe estate or otherwise considered assets ohsneeds or plan.

estateto any greater extent than if the proceeds were payable to gc) If a charitable trust is or becomes uneconomic when princi

beneficiaryother than the insureslestate. pal and probable income, cost of administration and other relevant
(4) EMPLOYEE BENEFITSTRANSFERREDTO TRUSTOFEMPLOYEE.  factorsare considered, or in any event if the trust property is val

A trustee named or to be named inulileof an employee covered ued at less than $50,000, the court may termitlagetrust and

by any employee benefit plan or contract described8t5.18 (3) orderoutright distribution to an established charitable entity in the

(j) orany annuity or insurance contract purchased by an emplogeneralfield of charity within which the charitable purpose falls.

thatis areligious, scientific, educational, benevolent or other cor (q) |t is the purpose of this subsection to broaden the pofver
porationor association not ganized or conducted for pecuniarythe courts to make charitable gifts moréeefive. In anysituation

profit may be designated payee of any benefits payable after §ag expressly covered the court shall liberally apply the cy pres
deathof the employee if the designation is made in accordanggctrine.

with |the term_ﬁ of thebplta n ordc_ontract. Afftle;tadn:is?ri]ontof Ehe (e) The settlor if living, the trustee, the attormggneral and an
employee’'swill to probate and issuance of letters to the truste ; : " i e
the death benefits shall be paid to the trustee to be adminiﬁneresﬁab"ShEd charitable entity to which income or principal must be

. . aid under the terms of the trust shall be persons interested in any
accordancavith the terms of the trust as theyist at the death OfH)erroceedinander this subsection.

the employee, and the benefits may be commingled with ot _ A
assetpassing tdhe trust. Death benefits paid to a testamentary (3) ENFORfCEMENT’NﬁT'.CEB?ATTORNEY GENESAL' (ﬁ) o pro
trusteebecause of his or her designation as payee are not sub?é&d'ngto enforce a charitable trust may be brought by: .
to the death tax tany greater extent than if the benefits were pay 1. An established charitable entity named in the governing
ableto a beneficiary other than the emplogeestate. The bene instrumentto which income or principal must or may peid
fits shall beinventoried for tax purposes only and are not subjedfderthe terms of the trust;
to taxes, debts or clges enforceable against the estate or ether 2. The attorney general in the name of the state upon the attor
wise considered assetsf the employee&’ estate to any greaterney genera$ own information qiin theattorney genera’discre
extentthan ifthe benefits were payable to a beneficiary other théion, upon complaint of any person;
the employees estate. 3. Any settlor or group of settlors whamntributed half or

(5) TRANSFEROF OTHER PROPERTY. Property other than that moreof the principal; or
describedn subs(3) and(4) may be made payable to or trans 4. A cotrustee.
ferredto a trustee named or to be named in the will of the trans (b) In a proceedingfiecting a charitable trust, notice must be

feror. . - .
o givento the attorney general, but, except as provided in(&jb.
A 2?72175'188??'3% Ordef7 Ws. 2d 585777 (1975)1975 ¢. 2181987 1 tie need not be given where thieome or principal must be

paid exclusively to one or more established charitable entities
701.10 Charitable trusts. (1) VALDITY. A charitable trust Namedin the governing instrument.
may be created for any of the following charitable purposes: relief (4) ESTABLISHED CHARITABLE ENTITY. As used in this section,
of poverty advancement of educaticexivancement of religion, “establishedcharitable entity” means a corporation, unincerpo
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ratedassociation or trust operated exclusively for a charitable pgift to the transferee, a resulting trust arises in fafitre transfer
posedefined in sub(l). or's estate and the court is authorized to ottertransferee to
History: 1971 c. 661991 a. 3161993 a. 160 retransferthe property

Cross—reference: See s879.03 (2) (cppn notice to the attorney general of probate . P . L
proceedinggfiecting a charitable trust. (2) A trust may be created for maintaining, keepingepair

A trustfor residents of a city cannot be exed as to the area only because théNd preserving any graveomb, monument, gravestone or any
trusteesbelieve the original restriction has become unfairre Charitable fist,  cemetery. Any cemetery companyssociation or corporation
O?Esiﬁzzgfgtf?rﬁigzrig ;4035”201\3 mé\/\ﬁ:josrﬁg/lgz tah)é proceedbéaused for may receive property in trust for any of those purposes and apply
acollege seminar series for dgrwas impermissible when that construction woulo_the income from the trust to the purpose stated in the creating
increasehe class of beneficiaries and divitr trust purpose from one providing liv Instrument.

ing facilities for the original beneficiaries into opemarily for the educational bene : . i : .
fit of clegy. Inre Petition of Downer Homé&7 Wis. 2d 55226 N.W2d 444(1975). (3) (a) A trust described in sukR) is invalid to the extent it

This section applies only to entities operated exclusively for charitable purpos@&S created for a capricious purpose or the purpose becomes
ABC for Health, Inc. vCommissioner of Insurance, 2002 WI Apf220 Ws. 2d 56 capricious.
640N.W.2d 510 00-2944 . .

If a trustinstrument provides a specified procedure for altering administrative pro (D) If the assets of any trust described in ¢Bpare valued at

visionsof the trust, there is no reason to suppose the legislature intended that suje@sthan$5,000 and the court finds that the cost of operating the

b) be used to override such a procedure. Leagueonfal' \bters v Madison Com : ; ;

Frlniy Foundation. 2005 Wi App 23888 Wis. 20126707 N.wizd 28504-z036 _ trustwill probably defeat the intent of the settlor or if the trustee,
includinga cemetery compajgssociatiorr corporation, named

701.105 Private foundations. (1) (a) In the administration in the creating instrument is improperly described, the court may

of any trust which is a private foundation, as defined in segién orderdistribution of the assets on terms which will as nearly as

of the internal revenue code, a charitable trust, as defined-in é&SS'U?C&'W out the settlés intention.

tion 4947 (a) (1) of the internal revenue code, or a split-interestistory: 1989 a. 307

trustasdefined in sectiod947(a) (2) of the internal revenue code,701.115 Future interests in revocable trusts. @) @) In

all of the following acts shall be prohibited: ~ _ par.(b), “revocable trust” meansteust that the grantoat the time

1. Engaging in any act of self-dealingdefined in section of death, was alone empowered to change or revoke, by law or
4941(d) of the internal revenue code, which would give rise to agvderthe instrument creating the trust, regardless of whether the
liability for the tax imposed by sectidi®941(a) of the internal rev grantorthen had the capacity to exercise the power
enuecode. _ _ o (b) Unless a contrary intention is found, if a person has a future
2. Retaining any excess business holdings as defined-in Sagerestin property under a revocable trust and, under the terms of
tion 4943(c) of the internal revenue code, which would give risgetrust, the person has the right to possession and enjogient
to any liability for the tax imposed by sectiéB43(a) of theinter  the property at the granttr death, the right to possession and
nal revenue code. enjoymentis contingent on the persensurviving the grantor

3. Making any investments which would jeopardizedhery  Extrinsic evidence may be used to show contrary intent.
ing out of any of the exempt purposestu trust, within the mean  (2) Survivorship under sulfl) (b)is governed by $54.03
ing of sectiom944of the internal revenue code, so as to give rise (3) Therights of the issue of a predeceasing beneficiary under
to any liability for the tax imposed by sectié@44(a) of theinter- sub.(1) (b)are governed by 854.06
nal revenue code. History: 1997 a. 1882005 a. 216

4. Making any taxable expenditures as defined in section ) L .
4945(d) of the internal revenue code, which would give rise to af1.12 Revocation, modification and termination of
liability for the tax imposed by sectid945(a) of the internal rev  trusts with consent of settlor . (1) By written consent of the
enuecode. settlorand all beneficiaries of a trust or any part thereof, such trust

(b) This subsection shall not apply eithethose split-interest or part thereof may be revoked, modified or terminated, except as

trustsor to amounts thereof which are not subject to the prohifirovidedunder s445.125 (1) (a) 20 4.

tionsapplicable to private foundations by reason oftfeisions (2) Forpurposes of this section such consent beagiven on
of section4947 of the internal revenue code. behalfof a legally incapacitated, unascertained or unborn benefi

(2) In the administration of any trust which is a private found%ary by the court after a hearing in which the interests of such
tion as defined in sectioB09 of the internal revenue code, or eneficiaryare represented by a guardian ad litéhguardian ad

which is a charitable trust as defined in secti®d7 () (1) of the item for suchbeneficiary may rely on general family benefit
internalrevenue code, there shall be distribufedthe purposes 2c¢ruingto living members of theeneficiarys family as a basis

specifiedin the trust instrument, for each taxable yeatounts at for approving a revocation, modification or termination of a trust

leastsuficient to avoid liability for the tax imposed by section®" @ny part thereof.

4942(a) of the internal revenue code. (3) Nothingin this section shall prevent revocation, modifica

() Subsectiong1) and(2) shall not appy 0 any russ the L0 O Erineton of et prsuent o s e orcthenvie 1
extent that a court of competent jurisdiction shall determine tl ders. 701.20 (4g) P

suchapplication would be contrary to the terms of the instrument . /%" 71" " 661577 ¢ 401979 ¢. 175.53 1979 ¢. 225.2202 (45)1981
governing such trust and that the same may not properly Be&s 1995 a. 2952005 a. 10

changedo conform to such subsections. Thats. 701.18 allows removing a trustee for cause does not prevent removal of a

L . . . . . trusteeunder thissection with the approval of the settlor and all beneficiaries, without
(4) Nothingin thissection shall impair the rights and powerghowingcause. Winbeger v Bowen, 2000 WI App 26240 Ws. 2d 55 622

of the courts or the attorney general of this state with respect to Birw.2d471,00-0903
trust.

History: 1971 c. 661991 a. 39 701.13 Modification and termination of trusts by  court
action. (1) ANTICIPATION OF DIRECTED ACCUMULATION OF
701.11 Honorary trusts; cemetery trusts. (1) Except INCOME. When an accumulation of income is directed tfor

undersub.(2), where the owner of property makes a testamentdpgnefitof a beneficiary without other didient means to support
transferin trust for a specific noncharitable purpose, and theredseducate himself or herself, the court on the application of the
no definite or definitely ascertainable human beneficiary desigeneficiaryor the beneficiarg guardian may direct that a suitable
nated,no enforceable trust is created; but the transferee has posn from the income accumulated or to be accumulated be
to apply the propertjo the designated purpose, unless the purpogepliedfor the support or education of such person.

is capricious. If the transferee refuses or neglects to apply the(2) APPLICATIONOF PRINCIPALTO INCOME BENEFICIARY. Unless
propertyto the designated purpoggthin a reasonable time andthe creating instrument provides to the contrdfra beneficiary
thetransferor has not manifested an intention to madenaficial is entitled to income or to have it applied for the benefic&ary’
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benefit,the court may make an allowance from principal to or for (2) NoTICcE. If notice of a trust proceeding to a person inter
the benefit of such beneficiary if the beneficiaysupport or estedin the trust, to the persantepresentative or guardian ad
educationis not suficiently provided for taking into account all litem as provided in st01.150r to other persons, is required by
other resources available to the beneficiary law or deemed necessary by the court, the court shall order such

(3) TermINATION. In the case of a living trust whose settlor igioticeto be given as prescribed irB39.05except that servidey
deceasednd in the case of any testamentary trust, regardles®Hplicationshall not be required unless ordered by the court. The
eithercase ofspendthrift or similar protective provisions, a courgoUrtmay order both personsérvice and service by publication
with the consent of the trustee mayler termination of the trust, O designated persons. Proof of service shall be made as provided
in whole or in part, and the distribution of the assets that it consi S-879.07 Persons interested in the trust, on behalf of them
ersappropriate if the court is satisfied that because of any subs@f{vesOr their representatives or guardians ad litem as provided
tial reason existing at the inception of a testamentary trut or!n S:701.15 on behalf of themselves and those whom they fepre
the case of any trust, arising from a subsequent change in eircntmay in writing waive service of notice and consenthi
stancesincluding but not limited to the amount of principal in th&€&ringof any matter without notice. aWer of notice or an
trust, income produced by the trust and the cost of administerifgPearancey any person interested in the trust or the pesson
thetrust, continuation of the trust, in whole or in partipract  representativer guardian ad litem as provided in781.15is
cal. In any event, if the trust property is valued at less th&juivalentto timely service of notice. _
$50,000the court may order termination thfe trust and the dis __(3) ATTORNEYFORPERSONN MILITARY SERVICE. At the time of
tribution of the assets that it considers appropriatE. flllng a petltlon for a trust proceedlng, affigdvit Sha” be filed )

(4) MARITAL DEDUCTION TRUSTS. In a trust where the income settingforth the name of any person interested in the proceeding

- : s i tively engaged in the military service of the United
beneficiaryalso has a general power of appointment as deflnedg 01s ac ; e .
5.702.01 (3)or where all accumulated income and principa Fates.Whenever it appears by thdiddvit or otherwise that any

payableto such beneficiarg estate, any termination, in whaie personin theactive military service of the United States is inter
! ' e estedin any trust proceedinand is not represented by an attorney
;nugﬁgé%fetf?géwg under sulg) can only be ordered in favor Ofor by an attorney-in—fact who is duly authorized to act on the per

. o son'sbehalf in the mattethe court shall appoint an attorney to
. 5) CHARITABLE TRUSTS. @ In.th|§s‘ubsect|on, participate or representhe person and protect the persanterest.
intervenein any political campaign” includes the publishing or (4) VENUE. A proceeding involving a living trust shall be gov

distributing of s.tatements. . ernedby ss.801.50t0 801.62s0 far as applicable and shall be
(b) Subsection2) and(3) do not apply to a trust under whichregardedas a civil action for that purpose.
afuture interest is indefeasibly vested in any of the following:  History: 1971c. 66 Sup. Ct. Orde67 Wis. 2d 585777 (1975)1977 c. 44%.

i iti ivigi i 497, 1991 a. 220316
1. The United States or a politicibdivision for exclusively Cross-reference: See s701.10 (3) which lists the persons who may start-pro

public purposes. ceedingdo enforce a charitable trust and requires notice be given to the attoraey gen
2. A corporation that is ganized exclusively for religious, eralof any proceeding &cting the trust.

charitable, scientific, literargr educational purposes, including . .

the encouragemertdf art and the prevention of cruelty to childrerf01.15 Representation of others. ~Except asotherwise

or animals, ngart of the net earnings of which inures to the benBrovidedin ss.701.12and701.13 (1)in a trust proceeding in the

fit of any private shareholder or individual and no substantial pSHcult court:

of the activities ofwhich is carrying on propaganda or otherwise (1) POWER TO CREATE OR EXTINGUISH. The sole holder or all

attemptingto influence legislation, and that does not participagdholdersof a power of revocation or a general power of appoint

or intervene in any political campaign on behalf of aapdidate mentas defined in s702.01 (3)may represent any or all persons
for public ofice. whoseinterests are subject to such pawer

3. Atrustee or a fraternal socigtyderor association operat ~ (2) GUARDIAN AD LITEM; VIRTUAL REPRESENTATION. Subject to
ing under the lodge system, provided the principal or income $4P-(1), the court may appoint a guardian ad litem for jpesson
suchtrust is to be used by such trustee or by such frateocaty ~interestedwho is legally incapacitated, unascertained or unborn
order or association exclusively for religious, charitable, scieff such person is not already represented by a fiduciary having no
tific, literary or educational purposes or for the prevention 8flversenterestin the proceeding. A guardian ad litem may +epre
cruelty to children and animals, and no substantial part of t§€Nt 2 or more sugtersons where they have a substantially identi
activitiesof such trustee or of suétaternal societyorder or asso calinterest in the proceeding. The court may dispense with-or ter
ciationis carrying on propaganda or otherwise attempting to-infilinatethe appointment of a guardian ad litem for such person if
encelegislation, and such trustee or such fraternal so@edgy ~ thereis a legally competent person who is a party to the preceed
or association does not participateintervene in any political I"d @nd has a substantially identical interest in it.

; ; fyrs History: 1971 c. 661977 c. 4491983 a. 18%.329 (26)
campaignon behalf of any candidate for publ|cf|oé. The decision to appoint a guardiad litem under sub. (2) is discretionary

4, Any veterans oganization incorporated by act of eon McGuirev. McGuire, 2003 WI App 44260 Ws. 2d 815660 N.W2d 30802-0390
gress,or of its departments or local chapters or posts, no part of

the net earnings of which inurés the benefit of any private share 701.16 Testamentary trustees. (1) APPOINTMENTOFORIG-
holderor individual. INAL TRUSTEE. (a) Trustee named in will. A trustee who is named

or whose appointment is provided for in a will derives the author

ity to carry out the trust from the will and assumes tlfieeobf
nifusteeupon the issuance of lettetrust by the court as provided
natea trust in whole or in part. g] 5.856.29 A trustee named in a will may renqunpelpbbeltlon .

History: 1971 c. 661983 a. 18%.329 (26) 1991 a. 3161993 2143 1999 a. DY &N instrument filed with the court having jurisdiction to admit
85. thewill to probate.

(b) Other original trustee. If a testamentary trust is created

701.14 Circuit court procedure in trust  proceedings. which fails to name a trustee, or the named trustee refuses to
(1) GenerALLY. A proceeding in the circuit court involving a-liv accept the position or predeceases the settlor and no alternate
ing or testamentary trust may be commengd trustee or other trusteeis named in the will nor &fctive provision made for
person interested in the trust and, except as otherwise providedgpointmenbf an alternatérustee, the court shall appoint a suit
this chapterall probate procedure governing circuit courts, so fable person as trustee. Letters of trust shall be issusdidb
asit may be applicable, shall apply to such proceeding. trusteeas provided in 856.29

(6) OTHERAPPLICABLE LAW. Nothing in this section shall pro
hibit modification or termination of any trust pursuant tdetsns
or limit the general equitable power of a court to modify or ter
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(c) Special trustee. If it appears necessarthe court can other relevant factors, compliance with such requiremisnt
appointa special trustee until a regular trustee be appointed. unnecessargr unduly burdensome on the trustee. Whether or not
A special trustee malge appointed without notice and may ban annual accounting required a beneficiary may petition the
removedwhenever the court so orders. Such special trustee sleallirt to require an accounting and the trustee may petition for
give such bond as the court requires and shall have such povegysrovalof the trustee accounts on a periodic basis.

asare conferred bshe order of appointment and set forth inany (¢) Notwithstanding parsa), (am) and (b) the courtmay
lettersof trust issued the special trustee. requirean accounting at any time.

(d) Foreigntrustee. If a trustee is authorized to caoyt a trust (d) Notwithstanding s879.47 trusteesand cotrustees may
createcby will admitted to probate outsidkis state, but not also sy pmitto courts accounts ithe format that they normally use for

admittedto probate in this state, the foreign trustee may hayg:ountsubmitted teneficiaries under this subsection, if all of
recordedn the ofice of the register of deeds of a county in whicly,a information required by the court is included.

partof the subject matter of the trust is locatexbeified copy of (5) FiNAL A NTING. A verified final account is required
theletters of trust and filed with the register of probate of the same = % .CC?U fG' ot e U uth t'tqu p
countya statement appointing the register of probate in his or {ji#Pnthe termination of a tes ztamen bVS e pon the pell lon o
official capacity the trustegtesident agent for service of proces& SU'VIVING O SUCCESSOT rustee, a benetliciargersonal repre
Thereafterthe trustee may exercise all powers and have all thgntativeof a deceased trustee or on its own motion, the court may
rights, remedies and defenses that the trustee would have if h@'&e" aIV]?”f'Ed account f|IedeonT:]he death, resignation orh
she received letters of trust frontiacuit court of this state. Ser '€movalot a testamentaryrustee. The court may require suc
vice of process shall be complete upon delivery of duplicage proof of the correctness of a final accountitasonsiders neces
iesto the register of probate, one of which copies the register3¥Y-
probate shall promptly forward by registered mail toftreign (6) DiscHARGE. No testamentary trustee or personal represen
trustee. tative of a deceased trusteshall be dischged from further

(2) Bonp. Prior to the issuance of letters of trust to an origin§gSPonsibilitywith respect to a testamentary trust until the court
testamentaryrustee under subl) or to a successor or addes 1S satisfied upon notice and hearing that the requirements of this
tamentanytrustee under §01.17 (1) the court may require such section have been met and it has received satisfactory proof that
trusteeto give a bond in accordance with 88and conditioned the trust propertyhas been turned over to a successor or special
on the faithful performance of such trusteeluties. If a settlor trusteeor, where the trust is terminated, distributedhe benefi
directsthat a trustee serve without bond, the court shallefieet ~ Ciariesentitled to such propertyr turned over to a special trustee
to this direction unless it determines that a bond is required bo# distribution.
changan he ustes personal icumsiances siiceskeculon 1500 [9T,¢ 6107 ¢ arsc wise s st a e
of the $ettlo’rs V_W”' _If the COL_th requires a bond, and_ th_e rusteg forea foreign corborate trustee is qualified to act in this state.
namedin the will fails to furnish the required bond within a-rea  sees. 701.23 (1), which provides for the disgieof a trustee when a testamentary
sonableperiod of time after receiving notice thfe bond require  trustis removed to another state.
ment, the court may remove the trustee named in the will andEvenduringa hearing on dischge, a trustes’duty to dirmatively represent the

: beneficiariesinterests by disclosing relevant information remains, and a breach of

appo_lnta successor trustee undef781.17 No k_)Oﬂd Shall_be this duty leaves the dischg® open to attack. HammedFirst National Bank & fust
requiredof a trust company bank, state bamknational banking co.79 Ws. 2d 355255 N.w2d 555(1977).
associatiorwhich is authorized to exercise trust powers and whicha trustee has a duty to the trust beneficiaries to ensure that the personal representa

has complied withs. 220.09 or 223.02 nor shall a bond be tive transfers all property to which the trust is entitled. Even when the same person
actsas trustee and personal representative, the trustee has a duty to enfordbeclaims

reql_Jiredof a religious, charitable arducational corporation or sihas against the personal representative. Old Republic Surety&lien, 190
society. Wis. 2d 400 527 N.W2d 389(Ct. App. 1994).
(3) INVENTORY. A testamentary trustee shall make and file a

verified inventory of all property received from the setioper  701.17 Successor and added trustees. (1) APPOINT
sonalrepresentative or from any other source. MENT OF SUCCESSORORADDED TRUSTEE. If there is a vacancy in the

(4) ANNUAL ACCOUNTING. (a) A testamentary trustee isoffice of trustee because of the death, resignatioerapval of a
requiredto make and file a verified account annually with thEUSteethe court may appoint a successor trustee unless the creat
court, except as provided ipars.(am)and(b). If the trustee is "9 instrument names or provides arfeefive methodfor
accountingon a calendar—year basis, the court may not require ffgPointinga successorUpon the death of a sole trustee, title to
trusteeto file the annual account prior &pril 15. Production of thetrust property does not pass to the trustpersonal represen
securitiesand other assets for examinatiomdg necessary upon tative but to the successor named in or appointed pursuéme to
thefiling of an annual accountnless the court determines sucfiermsof the creatingnstrument arin the case of a successor or
productionis necessary to ascertain the correctoés® account SPecialtrustee appointed by the court, as provided in(&b.The
filed for a particular trust. In the case of a testamentary charitag®Irt may in the exercise ofsound discretion appoint an addi
trusta copy of the annual account filed with the court shall be filé@nal trustee if necessary for thetter administration of the trust,
with the attorney general. unlessthe creating instrument expressly prohibitsh addition or

: ; idesan efective method for appointing an additional trustee.

(am) The annual accounting requirements undeg@gpdonot ~ ProV!

apply to corporate trustees or to corporatgusteesf those trust Subjectto s.701.16 (2) a successor or added testamentary trustee

eesor cotrustees agree, in their initial consent to act as trustee§13!| b€ issued letters of trust, at that trusteequest.

cotrusteesr in a subsequent filing with the register in probate for (2) APPOINTMENTOFSPECIALTRUSTEE. If it appears necessary

the county that has jurisdiction over the trust, to provide annule court may appoint a special trusteil a successor trustee can
accountsto all personsnterested, as defined in851.21 who be appointed qrwhere a trust has terminated, to distribute the
requesthose accounts by writing to the trustee or cotrustee. Eassets.A special trustee may be appointed without notice and may
requesis efective until the requester withdraws it or is no longdpe removed whenever the court so orders. Such special trustee
aperson interested. A corporate trustee or cotrusteewitay shallgive such bond as the court requires and shall haysotire
drawits agreement by notifying the appropriate register in probatesconferred by the order of appointment aetiforth in any let

of its intent to do so. tersof trust issued the special trustee.

(b) Except in the case of a testamentary charitable trust, the(3) POWERS OF SUCCESSOROR ADDED TRUSTEE. Unless
courtmay dispense with the requirementafannual accounting expresslyprohibited in thecreating instrument, all powers con
where,due to the size or nature of the trpstperty the duration ferredupon the trustee by such instrument attach to fieeaind
of the trust, the relationshigf the trustee to the beneficiaries omareexercisable by the trustee holding thiicet
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(4) PowersorF coTRUSTEES. If one of several trustealies, andthe retention, investment, reinvestment, sale, mortgage, lease
resignsor is removed, the remaining trustees shall have all rights, other disposition of the property more nearly approximes
title and powers of all the original trustees. If the creatisgu  settlor’sintention.
mentmanifests an intent that a successor trustee be appointed tgc) Unless authorized in theeating instrument, a trustee may
fill a vacancythe remaining trustees may exercise the powers it be interested asparchasgmortgagee or lessee of trust prop
all the original trustees until such time as a successor is appoingg€) unless such purchase, mortgage or lease is made with the writ

(5) VESTINGOFTITLE. A special or successor trustee is vesteen consent of all beneficiaries or with the approval ofdbert
with the title of the originatrusteeand an added trustee becomesponnotice and hearing. A representative of a beneficianger
ajoint tenant with the existing trustee in all trust properfyre s.701.15 may give written consent for such beneficiary
courtmay order a trustee who resigns, is removed or is joined by(d) A trustee may not sell individually owned assets tdrtist
an added trustee to execugach documents transferring title tounlessthe sale is authorized in the creating instrument, made with
trustproperty as may be appropriate to facilitate administration gfe written consent of all beneficiaries or made with the approval
thetrust or may itself transfer title. of the court upon notice and hearing.

History: 1971 c. 661991 a. 316 (3) WHEN MANDATORY POWER DEEMED DISCRETIONARY. If a
creatinginstrument expressly or by implication directs a trustee
hqesell trust property and such property has not been sold for
creatinginstrument or petition the court to accept the trustess périodof 25 years after the creation of the trust, such direction to

ignationand the court mayipon notice and hearing, disaaithe thetrustee shall be deemed a discretionary power of sale.
trusteefrom further responsibility for the trust upon stehms ~ (4) CONTINUATION OF BUSINESSBY COURTORDER. (am) In the
andconditions as are necessary to proteetrights of the benefi absencef contrary or limiting provisions in the creatimstru-
ciaries and any cotrustee. In no evemalla testamentary trustee Ment,the circuit court maywhere it is in the best interests of the

be dischaged from further responsibilitgxcept as provided in s. trust,order the trustee to continue any business of a decseised
701.16(6). tlor. The order may be issued without notice and hearinein

(2) RemovaL. A trustee maye removed in accordance withcourts discretion and, in any case, may provide: .
theterms of the creating instrumenitthe court mayupon its own . 1. For conduct of the business solely by the trustee, jointly
motion or upon a petition by a beneficiary or cotrustee, and uplﬂﬁh one or more of the settlsrsurviving partners or as a corpora
noticeand hearing, remove a trustee who fails to comply with €N or limited liability company to be formed by the trustee;
requirement®f this chapter or a court order who is otherwise 2. As between the trust and the trustee, the extent of liability
unsuitable to continue infife. In no event shall a testamentaryof the trust and the extent of the personal liability of the trustee for
trusteebe dischaged from further responsibilitgxcept as pro obligationsincurred in the continuation of the business;
videdin s.701.16 (6) 3. As between beneficiaries, the extent to which liabilities

History: 1971 c. 661991 a. 316 incurredin the continuation of the business are to beggatile

Trusteef an employees’ profit—sharing plan waee also beneficiaries may not i i i
be removed simply because otheeneficiaries have lost confidence in them orSOIertO a part of thérust property set aside for use in the business

becausehey personally benefit in a minor way frentlenial of benefits to a partici  OF to the trust as a whole; and

pant. Zimmermann vBrennan;6 Ws. 2d 623202 N.W2d 923(1973). 4. For the perioaf time for which the business may be €on
Althoughthe will creating the trust provided that the trustee could resign witho [ f A ; :

courtapproval, filing a petition for the appointment of a successor and approvald;I‘Ctedand any ot.her.condltlons, restrictions, regl‘"atlons’ require

accountsnvoked court jurisdiction and required the exercise of discretion regardifgentsand authorizations as the court orders.

thetrustees resignation. Matter of Sherman B. Smith FamilysT;, 167 Ws. 2d196 H H H : Fn

482N.W.2d 118 (Ct. App. 1992). (e) Nothing in this subsection shall be construeceasiring
Thatthis section allows removirgtrustee for cause does not prevent removal @ trustee to liquidate a bUSII’IESS, IUC|L{dII‘lg a busmes_s operated as

atrustee under s. 701.12 with the approval of the settlor and all benefisidtiiesit g closely held corporation, when liquidating the business is not

showingcause. Winbeger v Bowen, 2000 WI App 26440 Ws. 2d 55 622 ¢ : : :
N.W.2d 471 00-0903 requiredby the creating instrument or other applicable law

(4m) CONTINUATION OF BUSINESSBY DIRECTION OF SETTLOR.
701.19 Powers of trustees. (1) PowerTOSELL,MORTGAGE If the settlor directs retention of a business that is amorigigis
ORLEASE. In the absence of contrary or limiting provisions in thassetsn thetrust document or by other written means, a trustee
creating instrument, in the court order appointing a trustéea may retain that business during the settolifetime without
subsequenorder a trustee has complete power to sell, mortgadjability.
or lease trust property without notice, hearing or ordetrustee (5) FORMATION OFBUSINESSENTITY. In the absence @bntrary
hasno power to give warranties in a sale, mortgage or lease whighimiting provisions in the creating instrument:
are binding on thetrustee personally In this section “sale” () The court may by order authorize a trustee to become-a part

includesan option or agreement to transfer for cash or on cregiprynder ch178or179and transfer trust property to the partner
exchangepartition or settlement d title dispute; this definition shipin return for a partnership interest.

is intended to broaden rather than limit the meanintsafe”. .
“ " : : (aL) The court may by order authorize a trustee to become a
Mortgage” means any agreement or arrangement in which trlIlﬁgmberof a limited liability companyinder ch183 and transfer

propertyis used as security trustproperty to the limited liability company in return for an ewn
(2) COURT AUTHORIZATION OF ADMINISTRATIVE ACTION. (&) In ershipinterest.

the absence of contrary or limiting provisions in the creating

instrument,n any case where it is for the best interests of the tru 5

(r)nnaappllcatlon of the trustee other interested person, the cour hlaresnf such corporation and transfer trust property to such cor
yupon notice and hearing authorize or require a trustee to tationin pavment for the shares subscribed

mortgageease or otherwise dispose of trust property upon su pay : )

termsand conditions as the court deems just and proper (c) Thecourt may by order authorize a trustee to form a eorpo
(b) Despite contrary or limiting provisions in the creatingﬁ"’monfor any purpose p_ermltted b_y a8l . . .

instrumentupon application of a trustee or other interested per (d) An order under this subsection may in the ceufiscretion

son, a court may upon notice and hearing order the retentictf iSSued without notice and hearing. _

investmentyeinvestment, sale, mortgage, lease or afiggosi _ (6) REGISTRATION OF SECURITIESIN NOMINEE. Unless prohib

tion of trust property if the court isatisfied that the original pur ited in the creating instrument, a trustee may register securities in

poseof the settlor cannot be carried out, substantially perform#te name of a nominee.

or practically achieved for any reason existing at the incepfion (7) Proxy vOTING OF sTock. Unless the creatinigpstrument

thetrust or arising from any subsequehtinge in circumstancescontainsan express prohibition or specifies thanner in which

701.18 Resignation and removal of trustees. (1) ResiG-
NATION. A trustee may resign in accordance with the terms of t

(b) The court may by order authorize a trustee t@moze a
rporation for any purpose permitted by £80, subscribe for

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/acts/1971/66
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/statutes/2007/701.16(6)
https://docs.legis.wisconsin.gov/document/statutes/2007/701.16(6)
https://docs.legis.wisconsin.gov/document/acts/1971/66
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/courts/56%20Wis.%202d%20623
https://docs.legis.wisconsin.gov/document/courts/202%20N.W.2d%20923
https://docs.legis.wisconsin.gov/document/courts/167%20Wis.%202d%20196
https://docs.legis.wisconsin.gov/document/courts/482%20N.W.2d%20118
https://docs.legis.wisconsin.gov/document/courts/240%20Wis.%202d%2055
https://docs.legis.wisconsin.gov/document/courts/622%20N.W.2d%20471
https://docs.legis.wisconsin.gov/document/courts/622%20N.W.2d%20471
https://docs.legis.wisconsin.gov/document/courts/00-0903
https://docs.legis.wisconsin.gov/document/statutes/2007/701.15
https://docs.legis.wisconsin.gov/document/statutes/2007/ch.%20178
https://docs.legis.wisconsin.gov/document/statutes/2007/ch.%20179
https://docs.legis.wisconsin.gov/document/statutes/2007/ch.%20183
https://docs.legis.wisconsin.gov/document/statutes/2007/ch.%20180
https://docs.legis.wisconsin.gov/document/statutes/2007/ch.%20181

9 Updated 07-08Wis. Stats. Database TRUSTS 701.20

thetrustee is to vote stock in a corporation or certificates of benafiercisingthem, is fully protected in dealing with the trustee as if
cial interest in an investment trust, the trustee may vote such stk trustee possessed and properly exercised the pdivers
or certificates eneral or limited proxyith or without power trusteepurports toexercise. rd person is not bound to assure
tificates by g | or limited proxyith thout p trusteepurports t A3rdp t bound t
of substitution. the proper application of trust property paid or delivered to the
(8) PLATTING LAND. In the absence of contrary or limiting pro trustee.
visionsin the creating instrument, the court may by omigho  HSIOW 19736 (01973 ¢ (5.50: 1991 2. 3161993 2. 12,160 486 1995
. . L . a. a. a.
rzea trustee to plat land which is part of the trust, either aj_one Cross-reference: See s112.01 the Uniform Fiduciaries Act on protection of
togetherwith other owners of such real estate. In such platting tihed parties.
trusteemust comply with the same statutes, ordinances, rules an@QOS)S,t—fefte‘fehceﬁft—‘e s112.02 which provides for suspending powers of a testa
. . . . mentarytrustee in military service.
regulatlonSNhlch apply toa p_erson th IS plattl_ng ]bm’SO!’S’ Cross—reference: Chaptei881and s223.055contain limitations on investments
own land. The order under this subsection may in the sodig’ by trustees.

cretionbe issued without notice and hearing. Theloss of future profit to an estate through the disposal of a parcel is damage

. ... _ chargeableo the trustee or personal representative only if the parcel was not needed
(9) JoINT TRUSTEES. (a) In theabsence of contrary or limiting for liquidity. In re Estate of Meister1 Ws. 2d 581239 N.W2d 52(1976).

provisionsin the creating instrument, any power vested in 3 OrFiduciary and estate liability in contract and in tort. Dubis, 55 MLR 297.
more trustees may be exercised by a majorifyhis paragraph

shallnot apply to living trusts created prior to July 1, 1971, or t801.20 Principal and income. (2) DerINITIONS. In this see
testamentaryrusts contained in wills executed or last republisheibn:

prior to that date. (a) “Accounting period” means ealendar yeaunless a fidu

(b) A trustee who has not joined in exercising a power is ngifiry selects another 12-month period, and includes a portion of
liable to an afected person for the consequences of the exercsealendar year or other 12-month period that begins when an
unlessthe trustedas failed to dischge the trustes’duty to par incomeinterest begins or that ends when an income intensst.
ticipatein theadministration of the trust. A dissenting trustee is (p) “Beneficiary” means a person who has a beneficial interest
not liable for theconsequencesf an act in which the dissentingin a trust or an estate and includesthia case of a decedent’
trusteejoins at the direction ahe majority of the trustees if the estate an heir a legatee, and devisee and, in the case of a trust,
dissentingtrustees dissent is expressed in writitg the other anincome beneficiary and a remainder beneficiary

trusteesat or before the time of the joinder (c) “Fiduciary” means a personal representative or a trustee
_ (10) RESTRICTIONON EXERCISEOFPOWERS. (a) Exceptas pro andincludes an executcadministratarsuccessor personal repre

videdin pat (c), a person may not exercise afythe following sentative, special administratand a person performing substan
powersconferred upon him or her in his or her capacity as trusteglly the same function as any of those.

1. The power to make discretionary distributions of trust prin (d) “Income” means money or property that a fiduciary
cipal orincome if the distributions are to himself or herself or fofeceives as current return from a principeiset. “Income”
the dischage of his or her legal obligations. includesa portion of receipts from a sale, exchangdigaidation

2. The power to make discretionary allocations of receipts of a principal asset, to the extent provided in s(3)to (24).
expensess between principal and incorifighe allocations are in (e) “Income beneficiary” means a person to whomimedme
his or her favor of a trust is or may be payable.

(b) If a power under pafa)is conferred upon more than one  (f) “Income interest” means the right of an income beneficiary
personas trustee, person who is not disqualified to act under pafo receive allor part of net income, whether the terms of the trust
(a) may exercis¢he power for the benefit of the person who is digequireit to bedistributed or authorize it to be distributed in the
qualifiedto act, unless the creating instrument exprgaslyides trustee’sdiscretion.
otherwise. A special trustee appointed by a court may exercise aq) “Mandatory income interest” means the right of an income
powerunder par(a) for the benefit of the disqualified person if noyeneficiaryto receive net income that the terms of the trust require
othertrustee is qualified to exercise the power the fiduciary to distribute.

(c) Paragrapke) does not apply if any of the following applies: () “Net income” means the total receipiocated to income

1. The person is also the settlor of the trust,thedrust may duringanaccounting period, minus the disbursements made from
berevoked or amended by the settlor incomeduring the period, plus or minus transfers under this sec

2. The terms of the creating instrument specifically litné tion to or from income during the period.
scopeof the power to expenditures and distributions of income or (i) “Person” means an individual; corporation; business trust;
principalon the basis of an ascertainable standard relating to #¥ate trust; partnership; limitediability company; association;
person'shealth, maintenance, support, or education such that jbit venture,government; governmental subdivision, ageocy
person wouldhot be subject to tax under sect@¥lor 25140f instrumentality;public corporation; or any other legal or commer
the Internal Revenu€ode as a result of having or exercising theial entity.

power. () “Principal” means property held in trust for distribution to
3. The person is the spouse, widawvwidowerof the settlor aremainder beneficiary when the trust terminates or property held
of the trust, and a marital deduction has baleowed for federal in trust in perpetuity
gift or estate tax purposes with respect to the trust property that igx) “Remainder beneficiary” means a person entitied
subjectto the power receiveprincipal when an income interest ends.
4. The creating instrument negates the application of@ar (L) “suj juris beneficiary” means a beneficiary not under a
with respect tahe power or indicates that provisions that are'SimbgaIdisability The term includes all of the following:

lar to par (a) do not apply L ] 1. A court—appointed guardian of a beneficieutyo is incom
(d) Section701.24 (3)governs the applicability of this statute petent,as defined in s. 880.01 (4) [is adjudicatedompetent
(11) PrOTECTIONOF3RDPARTIES. With respect to a 3rd personunderch. 54].

dealingwith a trusteeor assisting a trustee in the conduct of a NOTE: The bracketed language indicates the cuent terminology and cross—

transactionthe existence of trust power and its proper exercise Wrenceused to efer to mcompetency .Correcuve Iegls.:la.uon is pending.

the trustee may be assumed without inquifiie 3rd personis not ~ 2. An agent for an incapacitated beneficiary

boundto inquire whether the trustee has power to actfmoigerly 3. A court—appointed guardian ofainor beneficiars estate

exercisingthe power; and a 3rd person, without actual knowledge, if there is no court-appointed guardian, the parenthef

that the trustee is exceeding the trussg@wers or improperly minor beneficiary
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(m) “Terms of a trust” means the manifestatiorthefintent of 9. The anticipated tax consequences of an adjustment.
asettlor or decedent with respect to a trust, expressed in a mannge) A trustee may not make an adjustment:

thatadmits of its proof in a judicial proceeding, whether by written ¢ possessing or exercising the power to make an adjust

or spoken words or by conduct. B mentwould disqualify an estate tax gift tax marital or charitable
(n) “Trustee” includes an original, additional, or success@eductionin whole or in part.

trustee whether or not appointed or confirmed by a court. 2. That reduces the actuarial value of the income interest in

(3) FIDUCIARY DUTIES; GENERAL PRINCIPLES. (@) In allocating  atrust to which a person transfers property with the intent te qual
receiptsand disbursements to income or principal or betweeg, for a gift tax exclusion.

incomeand principal, and with respect to any matter within theé 3 Tt changes the amount payable to a beneficiary as a fixed
scopeof subs(5) to (9), a fiduciary: _ _ annuityor a fixed fraction of the vaiue of the trust assets.

1. Shall first administer a trust or estat@gtordance with the 4. From any amount that fermanently set aside for charita
termsof thetrust or the will, even if there is a fiifent provision ) 5;1h0ses under a will dhe terms of a trust and for which an
in this section. _ _ estatetax or gift tax charitable deduction has been taken unless
2. May administer a trust or estate by the exercise of a €isg®thincome and principal are so set aside.
tionary powerof administration given to the fiduciary by the terms ¢ possessing or exercising the power to make an adjust

of the Ittn:fft or ”ﬁ will, even hl‘tthe»(e_rc;;e of tht_attpgmt/)er t|Cr’]r.°duce%entcauses an individual to be treated as the owner of all or part
aresuft diterent irom a resuit requirear permitted by this S€C ot the tryst for income tax purposes, and the individual would not

tion. o ] _ betreated as the owner if the trustee miid possess the power to
3. Shall administer a trust or estate in accordance with thifakean adjustment.

sectionif the terms of the trust or the will do not contain &edént 6. If possessing or exercising the power to make an adjust

paovisi_op otr_ do not give thdiduciary a discretionary power of antcauses all or part of the trust assets tmbleided for estate
administration. tax purposes in the estate of an individual ancasets would not

4. Shall add a receipt or clgara disbursement to principal to pe included in the estate of the individual if the trustee did net pos
the extent that the terms of the trust and this section dproside  sessthe power to make an adjustment.

arule for allocating the receipt or disbursememprincipal or 7. Ifthe trustee is a beneficiary of the trust.

incomeor betw_e_en principal and Income. . 8. If the trust has been converted under §p) to a unitrust.
(b) In exercising the power to adjustder sub(4) (a)or a dis 9. Ifthe trust i itrust. as defined in(@i
cretionarypower of administration regarding a matter within the - 1T the trust is an express unitrust, as defined in @yjo(a).

scopeof this section, whether granted by the terms of a trust, a(d) If par (c) 5, 6., or7. applies to a trustee and thererisre
will, or this section, a fiduciary shall administer a trust or estdftanone trustee, a cotrustee to whom the provision does not apply
impartially, based on what is fair and reasonable to all of the-bef@ay make the adjustmenhless the terms of the trust do not-per
ficiaries, except to the extent that the terms of the trust or the willit the exercise of the power by that cotrustee.
clearly manifest an intention that the fiduciary shall or may favor (e) A trustee may releaske entire power conferred by par)
oneor more of the beneficiaries. A determination in accordanoemay release only the power to adjust frimeome to principal
with this section is presumed to taér and reasonable to all of theor the power to adjust from principal tecome if the trustee is
beneficiaries. uncertainabout whether possessing or exercising the power will
(4) TRUSTEE'SPOWERTO ADJUST. (a) A trustee may adjust causea result described in p4c) 1.to 6. or if the trustee deter
betweenprincipal and income to the extethe trustee considers Minesthat possessing or exercising the power will or ahegyrive
necessaryf the trustee investand manages trust assets as a prthetrust of a tax benefit or impose a tax burden not described in
dent investarthe terms of the trust describe the amount that mBg-(c). The release may be permanent orafspecified period,
or must be distributed to a beneficiary by referring to the gustficludinga period measured by the life of an individual.
income,and the trustedetermines, after applying the rules in sub. (f) Terms of a trust that limit the power of a trustee to make an
(3) (a), that the trustee is unable to comply with @b.(b). adjustmentbetween principal and income do nofeaf the
(b) In deciding whether and to what extent to exercise tig@plicationof this subsection unlegssis clear from the terms of
powerconferred by pafa), a trustee shall consider all factors relethetrust that theerms are intended to deny the trustee the power
vantto the trust and its beneficiaries, including the following fa®f adjustment conferred by p&a).

torsto the extent they are relevant: (4c) NOTICE TO BENEFICIARIES OF PROPOSEDACTION. (b) A
1. The nature, purpose, and expected duration of the trusfusteemay but is not required to, obtain approval of a proposed
2. The intent of the settlor actionunder sub(4) (a) by providing a writtemotice that com

plieswith all of the following:

1. Is given at least 30 days before the propodedtafe date
of the proposed action.

Is given in the manner provided in @V9, except that

3. The identity and circumstances of the beneficiaries.

4. The needs for liquidityegularity of income, angreserva
tion and appreciation of capital. 5
5. The assets held in the trust; the extent to which they Conﬁﬁficéby publication is not required
of financial assets, interests in closely held enterprises, tangible . Co S
and intangible personal propertgr real property; the extent to 3. !s given to alkui juris beneficiaries who are any of the fol
which anasset is used by a beneficiary; and whether an asset #4419

purchasedy the trustee or received from the settlor a. Income beneficiaries currently eligible to receive income

6. The net amount allocated to income under the other subJsgm the trust.

tions of this section and the increase or decrease ivele of the ~ b. Eligible to receive, if no powers of appointment were €xer
principal assets, which the trustee mestimate in the case of Cised,income from the trust if the interest of all of those eligible
assetdor which market values are not readily available. to receive income under sulfl.a.were to terminate immediately

7. Whether and to what extent the terfighe trust give the P€forethe giving of notice. . .
trusteethe power to invade principal or accumulate income or pro  C. A recipient, if no powers of appointment weneercised,
hibit the trustee from invading principal or accumulating incoméf & distribution of principal if the trust were to terminate imrnedi
andthe extent to which the trustee has exercised a power frgfly before the giving of the notice.

time to time to invade principal or accumulate income. 4. States that it igiven in accordance with this subsection and
8. The actual and anticipatededt of economiconditions discloseshe following information:
on principal and income andfetts of inflation and deflation. a. The identification of the trustee.
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b. A description of the proposed action. otherwisewould be considered income or principal under this sec

c. The timewithin which a beneficiary may object to the protion, averaged over a precedipgriod determined by the trustee,
posedaction, whichshall be at least 30 days after the giving of thehichis at least 3 years but not more than 5 years, or the period
notice. sincethe original trust was created, whichever is less.

d. The efective date of the proposed action if no objecton 2. a. Subject to subd. b, if the trustis converted to a unitrust
receivedfrom any beneficiary within the time specified in subaunderpar (a) 1, the trustee shall determine the fixgelcentage
4.c. to be applied under subtl, and thenotice under paa) 1. b.must

(c) If a trustee gives notice of a proposed action under this s§ftethe fixed percentage. If the trust is convertiea@ unitrust
section the trustee is not required to give notice to a sui paise underpar (a) 2, the court shall determine the fixed percentage
ficiary who consents to the proposed action in writingny time P€applied under subd..

beforeor after the proposed action is taken. b. Any fixed percentagander subdl. that is determined by
(d) A sui juris beneficiary may object the proposed action @ trustee may not pe less thampercent nor more than 5 percent.

by giving a written objection to the trustee witltive time speei 3. After a trust is converted to a unitrust, the trusteg, swly

fied in the notice under pai) 4. c. jectto the notice requirement under s(#x) and with the consent

(e) A trustee may decide not to take a proposed action after @&Vvery sui juris beneficiarglo any of the following:
trusteereceives a written objection to theoposed action or atany ~ @. Convert the unitrusback to the original trust under the
othertime for any other reason. In that case, the trustee shall giveatinginstrument.
written notice to the sui juris beneficiaries of the decision notto b. Change the fixed percentage under subdsubject to
takethe proposed action. subd.2. b.

(f) Ifatrustee receives a written objection to a proposed action 4. After a trust is converted to a unitrust, a trustee may-deter
within thetime specified in the notice under p@r) 4. c, either mine or change any of the following:
Do o o e o son v moghey, % 1 eaencyof dsbutons g e year
i . L= L b. Standards for prorating a distribution for a short year in
or prohibited. In thecourt proceeding, the beneficiary objectlngggach a beneficiang right to payments commences or ceases.

to the proposed action has the burden of proving that the propo: . .
actionshouldbe modified or prohibited. A beneficiary who did__ ¢ The efect on the valuation of the unitrustissets of other

not make the writterbjection may oppose the proposed action R2ymentsrom, or contributions to, the unitrust.
the court proceeding. d. How and how frequentyto value the unitrust’assets.
(g) For purposes of this subsection, a proposed action under €. The valuation dates to use.
sub.(4) includes a course of action or a decisiontadgéake action f. Whether to omit from the calculation of the vati¢he uni
undersub.(4). trust'sassetanitrust property occupied by or in the possession of
(4g) CONVERSIONTO UNITRUST. (@) Subject to pafd), a trust a beneficiary
may be converted to a unitrust in any of the following ways: g. The averaging under subdl. to a diferent preceding
1. By the trustee, at his or her own discretion or ateheest period,which is at least 3 years but not more than 5 years.
of a beneficiaryif all of the following apply: h. Any other matters necessary for the proper functioning of
a. The trustee determines thiae conversion will enable the the unitrust.
trusteeto better carry out the purposes of the trust. 5. The trustee may not deduct from a unitrust distribution
b. The trustee provides notice in the same mannemasded expenseshat would be deducted from income if the trust were not
in sub.(4c) (b)of the trustee intention to convert the trust to aa unitrust.
unitrust, and thenotice advises how the unitrust will operate, 6. Unless otherwise provided by the creating instrument, the
includingthe fixed percentage under p@) 1.and any other iri unitrustdistribution is considered to have been paid from the fol
tial determinations under p#c) 4.that the trustee intends tool lowing sources in the order of priority:
low. ) . - a. Net income, determined as if the trust were not a unitrust.
¢. There is at least one sui juris beneficiary ursdr(4c) (b) b. Ordinary income for federal income tax purposes that is not
3.a.and at least one other sui juris beneficiary under(@ep(b) netincome under subé. a.

3.b.orc. L - . c. Net realized short-term capital gains for federal income tax
d. Every sui jurisbeneficiary consents to the conversion to Burposes.

unitrustin a writing delivered to the trustee. d. Net realized long—term capital gain for federal income tax
e. Theterms of the trust describe the amount that may or m‘y.')?}rposes.
be distributed by referring to the trust income.

2. Bya court on the petltlon of the trustee or a beneficiary 7. A court mayon the petition of the trustee or a benefigiary
all of the following apply: o
do any of the following:

a. The trustee dreneficiaryhas provided notice under sub. ch the fixed t that determined und
(4c) of the intention to request the court to convert the trust to a_&-_~"@Ngeé he fixed percentage that was determined unaer

unitrust, and thenotice advises how the unitrust will operateSuPd-2 by the trustee or by a prior courtorder
including the fixed percentage under p@) 1.and any other ini b. If necessary to preserve a tax benefit, provide éstabu-

tial determinations under pdc) 4.that will be requested. tion of net incomedetermined as if the trust were not a unitrust,
b. The court determines that the conversion to a unitrust wfi2t €xceeds the unitrust distribution. _
enablethe trustee to better carry out the purposes of the trust. €. Average the valuation of theitrusts assets over a period

(b) In deciding whether to convert the trust to a unitrust undgferthan that specified in subd. o
par.(a) 1, the trustee shall consider all relevant factors under sub. d- Require the unitrust to be converted back toathginal
(4) (b) 1.t0 9. trustunder the creating instrument.

(c) 1. Ifatrust is converted to a unitrust under this subsection 8. Conversion to a unitrust under this subsection does not
by the trustee or a court, notwithstanding €8p(a) 1.and4.and affectaprovision in the creating instrument that directs or autho
s.701.21 (4)the trustee shall make distributions in accordané&esthe trustee to distribute principal or that authorizes a benefi
with the creating instrument, except that any reference in tfi@ry to withdraw a portion or all of the principal.
creatinginstrument to “income” means a fixpércentage of the  (d) 1. A trust may not be converted under this subsection to
net fair market value of the unitrustissetswhether such assetsa unitrust if any of the following applies:

e. Principal.
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a. The creating instrument specifically prohibits the convemadefrom the following sources ithe following order of prior
sion. ity:
b. Payment of the unitrust distribution will change the amount a. Net income determined as if the trust were not a unitrust.

payableto a beneficiary as a fixed annuity or a fixed fraction of . Ordinary income for federal income tax purposes that is not
thevalue of the trust assets. netincome under sub®. a.

€. The unitrust distribution will benade from any amountthat ¢ Net realized short-term capital gains for federal income tax
is permanently set aside for charitable purposes under the creatiighoses.

instrumentand for which an estate or diftx charitable deduction d. Net realized long—term capital gains federal income tax
hasbeen taken, unless both income and principal are so set a%g 0SES.

d. Converting to a unitrust will cause an individual to be Principal
treatedas the owner of all or part of the trust for income tax pur  _’ )

poses and the individual would not be treated as the owner if the 7. The trust document may provide that assets used by the
trustwere not converted. rustbeneficiary such as a residence or tangible personal property

- . . may be excluded from the net fair market value for computing the
e. Converting to a unitrust will cause all or a part of the trugfisr;stamount. Such use may be considered equivaleheto
assetdo be subject testate or gift tax with respect to an individu

. o ncomeor unitrust amount.
andthe trust assets would not be subject to estate or giftithx 8. Inthe ab f cont - inth inel d
respecto the individual if the trust were not converted. - Inthe absence of contrary provisions in (N€ governing doc

. . . . . mentof an express unitrust, tipeovisions of sub(4qg) (c) 1, 4.,
f. Converting to a unitrust will result in the disallowance OgndS apply P Ineo b4g) (©)
anestate or gift tax marital deduction thatuld be allowed if the )
(4k) POWER TO TREAT CAPITAL GAINS AS PART OF A DISTRIBU-
trustwere not converted. S > PAn
A trustee is a beneficiary of the trust TIoN. Unless prohibited by the governing instrument, a trustee
9. X ] y : may cause gains from the sale or exchaofgeust assets, as deter
2. Notwithstanding subd.,, if a trust may not be convertedmined for federal income tax purposes, to taged for federal
to a unitrust solely because sulid.g. applies to a trustee, aijncometax purposes as past a distribution of income that has
cotrusteeif any to whom subdLl. g.does not apply may convertpeenincreased by an adjustmemm principal to income under

the trust to a unitrust under pgg) 1, unless prohibited by the syp.(4), of a unitrust distribution, of a fixed annuitstribution,
creatinginstrument, or a court may convert the trust tmarust or of a principal distribution to a beneficiary

underpat (a) 2.on the petition of a trustee or beneficiary . (4m) JUDICIAL REVIEW OF DISCRETIONARYPOWER. (a) Nothing

(e) Atrustee may release the power confebigghar (@) 1.if  in this section creates a duty to make an adjustment undé#sub.
thetrustee is uncertain about whether possessing or exercisingdhg convert a trust to a unitrust under sdiy). Unless it deter
powerwill cause a result described in p@f) 1. b.tof. or if the minesthat the decision to malen adjustment or to convert to a
trusteedetermines that possessing or exercising the power will @itrustwas arabuse of the fiduciary'discretion, a court may not
may deprive the trust of a tax benefitiorpose a tax burden not grant relief from any decision a fiduciary makes regarding the
describedn par(d) 1. The release may be permanent or for a-spesxerciseof a discretionary power conferred by s(#.or (4g).
ified period, including a period measured by the life of an individ (am) An action taken under suf) or (4g) is not an abuse of
ual. . ) o - afiduciary’s discretion if the fiduciary gave writtemotice of the

(4)) EXPRESSUNITRUSTS. (a) In thissubsection “express uni proposedaction under sutf4c) and did not receive a timely wit
trust” meansany trust that by its governing instrument requires then objection to the notice. It is not an abuse of discretion not to
distributionat least annually of a unitrust amount equal to a le@(ercisahe power to adjust under sih) or to convert under sub.
percentagef the net fair market value of the trastissets, valued (4g).
atleast annuallyother than a trust solely for charitable purposes (b) A fiduciary’s decision is not an abuse of discretion merely
or a charitable split-interest trust under sec6d (d) or170(f)  pacausdhe court would have exercised the power in &t
(2) (B) of the Internal Revenue Code. o manneror would not have exercised the power

(b) The following apply to an express unitrust: ~ (c) Ifthe court determines that a fiduciary has abused the fidu
1. To the extent not otherwise provided for in the governingary’s discretion the remedy shall be to restore the income and
instrumentthe unitrust amount of not less than 3 percentm@®e  remainderbeneficiaries to the positions that they wotlave
than5 percent may be determined by reference to the net fair m@fcupiedhad the discretion not been abused, accorditige fot
ket value of the trust’ assets averaged over a precegiegod |owing rules:
determinedby the trustee, which is at least 3 years but not more ; “14 the extent that thebuse of discretion has resulted in no
thans years. _ _ distributionto a beneficiary or in a distribution that is too small,

2. Distribution of such a fixed percentage unitrust amodint the court shall order the fiduciary to distribute from thest to the
notless than 3 percent nor more than 5 percent is a distributiorhgfeficiaryan amount that the court determines will resthee
all of the income of the unitrust and is an income interest. beneficiary,in whole or in part, to the beneficiasyappropriate

3. Such a distribution of a fixed percentage of not less tharpsition.
percent nor more than 5 percent is a reasonable apportioafnent 2. To the extent that the abuse of discretion has resulted in a
thetotal return of the trust. distributionto a beneficiary that is too &, the court shall place

4. Atrust that provides for a fixed annual percentage payadhe beneficiaries, the trust, or both, in whole or in parthieir
in excess of 5 percent per year of the net fair market value of &ppropriatepositions by ordering the fiduciary to withhold an
trustis considered to be a 5 percent express unitrust, paying anotountfrom one or more future distributioms the beneficiary
all of the income of the unitrusind to have paid out principal ofwho received the distribution that was togorby ordering that
thetrust to the extent that thixed percentage payout exceeds beneficiaryto return some or all of the distribution to the trust.
percent per year 3. To the extent that the court is unable, after applying subds.

5. The governing instrument may grant discretion to thke and2., to place the beneficiaries, the trumtpoth in the posi
trusteeto adopt aconsistent practice of treating capital gains afons that they woulchave occupied had the discretion not been
partof the unitrust distributiorto the extent that the unitrust dis abusedthe court mayorder the fiduciary to pay an appropriate
tribution exceeds the income determined as if the trust wete amountfrom its own funds to one or more of the beneficiaries, the
aunitrust, or it may specifihe ordering of such classes of incometrust, or both.

6. Unless the terms of the trust specifically provide otherwise, (d) Upon petition by the fiduciarghe court having jurisdiction
a distribution of the unitrust amount is considered to have beewvera trust shall determine whether a proposed exercise or-nonex
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erciseby the fiduciary ofa discretionary power conferred undeterminatingincome interest may become obligated to pay after the
this section will result in an abuse tife fiduciarys discretion. propertyis distributed.
The petition must describe the proposed exercise or NONEXEICISE6) DISTRIBUTION TO RESIDUARY AND REMAINDER BENEFICIA-
of the power and contain digient information to informthe Rries. (a) Each beneficiary described in s(&).(d)is entitled to
beneficiariesof the reasons for the proposal, the facts upon whighiceivea portion of the net income equal to the beneficidrge
the fiduciary relies, and an explanation of how the income afiénalinterest inundistributed principal assets, using values as of
remaindetbeneficiaries will be &cted by the proposed exercisehe distribution date. If a fiduciary makes mahan one distribu
or nonexercise of the poweA beneficiarywho challenges the tion of assets to beneficiaries to whom this subsection applies,
proposecexercise or nonexercise of the power has the burdeneaichbeneficiaryincluding one who does not receive part of the
establishinghat it will result in an abuse of discretion. distribution, is entitled, af each distribution date, to the net

(5) DETERMINATION AND DISTRIBUTION OF NET INCOME. In the incomethe fiduciary has received after the datel@dth or termi
caseof an estate of a decedent or after an income interest in a tn@tngevent or earlier distribution dabeit has not distributed as
ends,the following rules apply: of the current distribution date.

(a) A fiduciary of an estate or oftarminating income interest  (b) In determining a beneficiag/share of net income, the-fol
shall determine the amount of net income and net princip@wing rules apply:
receiptsreceived from property specifically given to a beneficiary 1. The beneficiarys entitled to receive a portion of the net
underthe rules in subg7) to (30) that apply to trustees and theincomeequal to the beneficiaryfractional interest in the undis
rulesin par (e). The fiduciary shall distribute the net incoam®  tributedprincipal assets immediately before the distributiate,
netprincipal receipts to the beneficiary who is to receive the sfiacluding assets that later may beld to meet principal obliga
cific property tions.

(b) A fiduciary shalldetermine the remaining net income ofa 2. The beneficiang fractional interest in the undistributed
decedens estate or a terminating income interest under the rufsiincipal assets must be calculated without regard to property spe

in subs(7) to (30) that apply to trustees and by: cifically givento a beneficiary and property required to pay pecu
1. Including in net income all income fropmoperty used to niary amounts not determined by a pecuniary formula.
dischargdiabilities. 3. The beneficiang fractional interest in the undistributed

2. Paying from income qurincipal, in the fiduciang discre ~ principal assets must be calculated on the basis chgigeegate
tion, fees of attorneys, accountants, and fiduciaries; amsts value of those assets as of the distribution date without reducing
andother expenses of administration; and interest on death ta%Bg,value by any unpaid principal obligation.
butthe fiduciary may pay those expenses from income of property 4. The distribution date for purposes of this subsection may
passingo a trust for which the fiduciary claims an estate tax-matie the date as of which the fiduciary calculates\vthkie of the
tal or charitable deduction only to the extent ttiet payment of assetsf that date is reasonably near the date on which assets are
thoseexpenses from income will not cause the reduction or loastually distributed.

of the deduction. (c) If a fiduciary does not distribute all of the collected but
3. Paying from principal all other disbursements made ondistributednet income to each person as of a distribution date,

incurredin connection with the settlement of a decedsgstate thefiduciary shall maintain appropriate records showingrites

or the winding up of a terminating income interest, includingstof each beneficiary in that net income.

debts, funeral expensedlisposition of remains, family allow  (d) A trustee may apply the rules in this subsection, to the

ancesand death taxes and related penalties that are apportiogg@ntthat the trustee considers it appropriate, to net gdivssr

to the estate or terminating income interest by the will, the termsalizedafter thedate of death or terminating event or earlier dis

of the trust, or applicable law tribution date from the disposition of a principal asset if this sub
(c) A fiduciary shall distribute to a beneficiaipcluding a sectionapplies to the income from the asset.

trustee,who receives a pecuniary amount not determined by (7) WHEN RIGHT TO INCOME BEGINSAND ENDS. (a) An income

pecuniaryformula interest at the legal rate set forth ib38.04on  beneficiaryis entitled to net income frothe date on which the

any unpaid portion of the pecuniary amount fe period com incomeinterest begins. An income interest begins on the date

mencingone year aftethe decederd’death or after the incomespecifiedin the terms of the trust,df no date is specified, on the

interestin the trust ends. The interest under this paragraph shgltean asset becomes subject tauat or successive income inter
be distributedfrom net income determined under.ghj or from est.

principalto the extent that net incoriginsuficient. For purposes (b) An asset becomes subject to a trust:

of this paragraph, the deferred marital property elective share 1. On the date is transferred to the trust in the case of an asset

amountelected by a surviving spouse undeB&1.02 (1)is a - - X
bequesbf a specific amount of money not determined by apecwat's transferred to a trust during thg transfesdfe.
niary formula. 2. On the date of a testateideath in the case of an asset that

N — ; o becomessubjectto a trust by reason of a will, even if there is an
(d) A fiduciary shall distribute the net income remainafigr - ; : - . '
distributionsrequired by pax(c) in the manner described in Sub_mtervenlng period of administration of the testa@state.

(6) to all other beneficiaries, including a beneficiary who receives 3. On thedate of an individuad death in the case of an asset
apecuniary amount determined by a pecuniary formula. thata 3rd party transfers to a fiduciary because of the indivglual’

(e) A fiduciary may not reduce principal or incomeceipts death. . L .
from property described in pga) because of payment described _ (€) An asset becomes subjéata successive income interest
in sub.(25) or (26) to the extent that the will, the terrathe trust, ©ON the day after the preceding income interest ends, as determined
or applicable law requires the fiduciary to make the payment frgffder pard), even if there is an intervening period of administra
assetsother than the property or the extent that the fiduciary 0N t0 wind up the preceding income interest.
recoversor expects to recover the payment from a 3rd paye  (d) Anincome interest ends on the day before an income bene
net income andprincipal receipts from the property are deterficiary dies oranother terminating event occurs, or on the last day
mined by including all of the amounts the fiduciary receives ¥ a period during which there is no beneficiarydtom a trustee
payswith respect to the propertyhether those amounts accruednay distribute income.
or became due before, on, or after tade of a decedesttleath (8) APPORTIONMENTOF RECEIPTSAND DISBURSEMENTSWHEN
or an income interest'terminating event, and loyaking a reasen DECEDENTDIES OR INCOME INTERESTBEGINS. (@) A trustee shall
ableprovision for amounts that the fiduciary believes the estateallocateto principal an income receipt or disbursement other than
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oneto which sub(5) (a) applies if its due date occurs before a (e) Money isnot received in partial liquidation, nor may it be
decedentliesin the case of an estate or before an income inter&gteninto account under paid) 2, to theextent that it does not
beginsin the case of a trust or successive income interest.  exceedthe amount of income tax that a trustee or beneficiary must
(b) A trustee shall allocate to income an income receipt or dify on taxable income of the entity that distributes the money
bursementf its due dateoccurs on or after the date on which a (f) A trustee may rely upon a statemerde by an entity about
decedentlies or an income interest begins and it is a periodic dile source or character of a distribution if the statement is made
date. An income receipt or disbursementist be treated as aceru at or near the time of distribution by the enstyjoard of directors
ing from day to day if its due date is not periodic or it has no doe other person or groud persons authorized to exercise powers
date. The portion of the receipt or disbursement accruing beftwgay money or transfer property comparable to those of a-corpo
the date of death or an income interest begins imeistiocated to ration'sboard of directors.
principal and the balance must be allocated to income. (11) DISTRIBUTION FROMTRUSTORESTATE. A trustee shall allo
(c) Anitem of income or an obligation is due on the date tigateto income an amount received as a distribution of income
payeris required to make a paymenif a payment date is not from a trust or an estate in white trust has an interest other than
stated there isno due date for the purposes of this section- Dig purchased interest, and shall allocate to principal an amount
tributions to shareholders or other owners from an entiy receivedas a distribution of principal frosuch a trust or estate.
definedin sub.(10), are due on the date fixed by the enfiay If a trustee purchases an interest inuat that is an investment
determiningwho is entitled to receive the distributionibno date entity, or a decedent or dontnansfers an interest in such a trust
is fixed, on the declaration date for the distribution. A due datetfsa trustee, sul§10) or (24) applies to a receipt from the trust.
periodicfor receipts odisbursements that must be paid at regular (12) BUSINESSAND OTHERACTIVITIES CONDUCTEDBY TRUSTEE.
intervalsunder a lease or an obligation to pay interetasr entity (a) If a trustee who conducts a business or other activity-deter
customarilymakes distributions at regular intervals. minesthat it is in the best interest of all the beneficiaries to account
(9) APPORTIONMENTWHEN INCOME INTERESTENDS. (a) Inthis ~Separatelyfor the business or activity instead of accountingtfor
subsection:undistributed income” means net incomexeived aspartof the truss general accounting records, the trustee may
beforethe date on which an income interest eritiindistributed Maintainseparate accounting records for its transactishsther
income” doesnot include an item of income or expense that is di@ NOt its assets are segregated from other trust assets.
or accrued or net incontbat has been added or is required to be (b) A trustee who accounts separately for a business or other
addedto principal under the terms of the trust. activity may determine the extent to which its net cash receipts
(b) When a mandatory income interest ends, the trustee siAystbe _retalned for working capital, the acquisition or replace
payto a mandatory income beneficiamno survives that date, or Mentof fixed assets, and otherasonably foreseeable needs of the
to the estate of deceased mandatory income beneficiary who&¥ISines®r activity and the extent to which the remainingazesh
deathcauses the interest to end, the beneficasyiare of the '€C€iptsare accounted for as principal or income in the @&h
undistributedncome that is not disposeduaider the terms of the €ralaccountingecords. If a trustee sells assets of the business or
trust unless thebeneficiary has an unqualified power to revok@theractivity, other than irthe ordinary course of the business or
morethan5 percent of the trust immediately before the inco tivity, the trustee shall account for_ the net amount received as
interestends. In théatter case, the undistributed income from thBrincipalin the trust general accounting records to the extieat
portion of the trust that may be revokemist be added to principal. rusteedetermines that the amount received is no loregguired

L ) ) . in the conduct of the business.
(c) When a trusteg’obligation to pay a fixed annuity a fixed Activities f hich a trust intai ‘
fraction of the value of thérusts assets ends, the trustee shall prg (€ i cuvi |esd or \INdIC a trustee may maintain separate
ratethe final payment if and to the exterguired by applicable accountingrecords include.

law to accomplish a purpose of the trust orsistior relating to 1. Retail, manufacturingservice, and other traditional busi
income,gift, estate, or other tax requirements. nessact|V|t|e§.
(10) CHARACTEROFRECEIPTS. (a) In this subsection, “entity” 2. Farming.

Raising and selling livestock and other animals.
Management of rental properties.

Extraction of minerals and other natural resources.
Timber operations.

meansa corporation, partnership, limitéidbility company regu
latedinvestment companyeal estate investment trust, common
trustfund, or any other ganization in which a trustee has an inter
estother than a trust or estate to which glilh) applies, a business
or activity to which sub(12) applies, or an asset—backed securi . . .
to whichysub(24) applti)(es.) P vy . Activities to which sub(23) applies.

(b) Except as otherwise provided in this subsection, a trustee(13) PRINCIPAL RECEIPTS. A trustee shall allocate to principal:
shall allocate to income money received from an entity (a) To the extent not allocated to income under this SeCtion,

(c) Atrustee shall allocate the following receipts from an em@ssetsecelved from a transferor during the transferdifetime,
to principal: decedens estate, &rust with a terminating income interest, or

1. Property other than money giggy./er under a contract naming the trust or its trustee as-benefi
__2. Money received in one distribution or a series of related 1y Money or other property received from the sale, exchange,

distributionsin exchange for part or all of a trusthterest irthe  jiquidation, or change in form of a principal asset, including-real
entity. o S ~ izedprofit, subject to subg10) to (24).

3. Money received in total or partial liquidation of tetity. (c) Amounts recovered from 3rd partiesémburse the trust

4. Money received from an entity that is a regulated investecausef disbursements described in s(@8) (a) 7.or for other
mentcompany or a real estate investment trust if the mdisy reasongo the extent not based on the loss of income.
tributedis a capital gain dividend for federal income tax purposes. (d) Proceeds of property taken by eminent domain, but a sepa

Noohkow

(d) Money is received in partial liquidation: rateaward made for the logd income with respect to an account
1. To the extent that the entigt or neathe time of a distribu  ing period during which a current income beneficiary hatea
tion, indicates that it is a distribution in partial liquidation. datoryincome interest is income.

2. If the total amount of money and property distributed in a (€) Net income received in an accounting period durihgch
distributionor series of related distributions is greater than 20 péhereis nobeneficiary to whom a trustee may or must distribute
centof the entitys gross assets, asown by the entitg'year-end INcome.
financial statements immediately preceding the initial receipt.  (f) Other receipts as provided in sufds?) to (24).
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(14) RenTAL PROPERTY. To the extent that a trustee accountusteeshall allocate it to income. The trustee shall allocate to
for receipts from rental property in accordance with shissee principal the balance of the payment and any other payment
tion, the trustee shabllllocate to income an amount received a®ceivedin the same accounting period that is not charactesized
rentof real or personal propertycluding an amount received forinterest,a dividend, or an equivalent payment.
cancellationor renewal of a lease. An amount received as a(c) 1. In this paragraph, “plan income” means any of the fol
refundabledeposit, including a security deposit or a deposit thﬁiwing:
is to be applied aent for future periods, must be added to princi
pal and held subject to the terms of the lease and is not availqg‘gI

I)Obrligldst'i[(r)lﬁgﬁg\r/]etgeznbggtei};‘(i:elz%r)\//viltjr?trl:estggcttrijosﬁzjtogrtrzgﬁt#tal holders,such as defined contribution retirement plans, individual

. retirementaccounts, Roth individual retirement accounts, and
_(15) OBLIGATION TO PAY MONEY. (&) An amount received assometypes of deferred compensation plans, either the amount of
interestwhether determined at a fixed, variable, or floating ratge plan account or fund held for the benefit of the trust that, if the
onan obligation to pay money to the trustee, including an amoWMn account or fund were a trust, would be allocated to income

receivedas consideration for prepaying principal, must be-alloyngerpars (b) and(d) for that accounting period, or 4 percent of
catedto income without anyrovision for amortization of pfeé e value of the plan account or fund on the first day of the

mium. o ~accountingperiod. The trustee shall, in his or her discretion,
(b) A trustee shalallocateto principal an amount receivedchoosethe method of determining “plan income” under this subd.

from the sale, redemption, or other disposition of an obligation 10a, and may change the method of determining “plan income”

pay money to the trustee more than one year after it is purchag@@er this subdl. a.for any subsequent accounting period.

or acquired by the trustee, including an obligation whose purchase b. With respect to payments received from a plan that does not

priceor valuewhen it is acquired is less than its value at matu“t}ﬁaintainseparate accounts or funds for its participants or account

If the obligation matures within one year after the trustee pyl,ers siich as defined benefit retirement plans and some types
chase®r acquires it, aamount received in excess of its purchas deferred compensation plans, 4 percent of the fw&dent

price or its value when the trust acquires it must be allocated Qiue of the truss interest in the plan as tife first day of the

income. . ) o _accountingperiod, based on reasonable actuarial assummons
(c) This subsection does not apply to an obligation to Wh'%bterminecby the trustee.

sub.(18), (19), (20), (21), (23), or (24) applies. 2. For each accounting period of a trust in which ttiast

(16) INSURANCEPOLICIESAND SIMILAR CONTRACTS. (@) EXCept receivesa payment but npart of any payment is allocated to
asprovided in par(b), atrustee shall allocate to principal the projncomeunder par(b), the trustee shall allocate to income that por
ceedsof a life insurance policy or other contract in which the trugh, of the aggregate value of all payments received by the trustee
or its trustee is named as beneficiancluding a contract that j, that accounting period that is equal to the amount of plan
insuresthe trust or its trustee against loss for damage to, destri{zomethat is attributable to the trustinterest in the plan from

tion of, or loss of title to, a trust asset. The trustee shall allocgigich haymenis received for that accounting period. The trustee
dividendson an insurance policy to income if the premiums on g 5| ajjocate the balance of any payments to principal.
policy are paid from income, and to principal if the premiums are (d) If, to obtain an estate or gift tax marital deduction for an

paid from principal. . .
o) A trustee shall allocate to i ds obmract METestin a trust, a trustee must allocate more of a payment to
(b) A trustee shall allocate to income proceeds GORIract j,-omethan provided for by this subsection, the trustee shall allo

thatinsures the trustee against lossofupancy or other use by .aiat6 income the additional amount necessary to obtain the mari
anincome beneficiarjoss of income, psubject to sul{12), loss tal deduction

f profits f i .
of profits from a bu§|ness . (e) This subsection does not apply to payments to which sub.
(c) This subsection does not apply to a contract to which Sld_lk_)g) applies

18 lies.
(18) applies (19) LIQUIDATING ASSET. (a) In this subsectioriliquidating

d et(ér7n)1ir|12§,LtJrl13§tTAa’\1‘rT1lAglC)Lé:ticgglot’)\l:tv’:‘/g;EEgﬁthEiBéI” th[réjosr;es asset”means an asset whoselue will diminish or terminate

: o becausdhe asset is expected to produeeeipts for a period of
cauredy sub(19) (0 18) 09 20) (G1) o 21) .t it Th e ncluges aleceeno, ptet copyrh.
unlessone of the circumstances described in $dp(c) applies foyalty right, and right to receive payments durimgeriod of
to the allocation. This power may be exercised by a cotruste ﬂrethan one year under an arrangement that does not provide for

the circumstances described in s@#).(d)and may be released fort€Payment of interest on the unpaid balance. The term does not
the reasons and in the manner described in(@)ife) An alloca ncludea payment subject to suli8), resources subject to sub.
tion is presumed to be insubstantial if: (20), timber subject to sul§21), an activity subjecto sub.(23),

(&) The amount of the allocation would increase or decre anasset subject to sufp4), or any asset for which the trustee

° h ‘ - X ablishes reserve for depreciation under s{#.).
net income in an accounting period, dstermined before the . .
allocation, by less than 10 percent. (b) A trustee shall allocate to income 10 percent of the receipts

(b) The value of the asset producing the redeipwhich the from a liquidating asset and the balance to principal.
allocationwould be madés less than 10 percent of the total valug_(20) MINERALS, WATER, AND OTHER NATURAL RESOURCES. (@)
of the trusts assets at the beginning of the accounting period. |0 the extent that a trustee accounts for receipts from an interest

(18) DEFERREDCOMPENSATION, ANNUITIES, AND SIMILAR PAY- minerals or other natural resources in accordaiittethis sub
MENTS. (@) In this subsectiofipayment” means a payment thatsectlon,the tr_u stee shall gllocate them as follqws.
a trustee may receive over a fixed number of years or during the 1. If received as nominal delay rentalrmminal annual rent
life of one or more individuals becausesefvices rendered or On & lease, a receipt must be allocated to income.
propertytransferred to the payer in exchange for future payments. 2. If received from a production payment, a receipt must be
Theterm includes a payment made in money or property from thocatedto income if and to the extent that the agreement creating
payer'sgeneral assets or from a separate fund created by the paiierproduction payment provides a factor for interest or its equiva
including a private or commercial annuitgn individual retire lent. The balance must be allocated to principal.
ment account, and a pensioprofit-sharing, stock-bonus, or 3. If an amount received agayalty, shut-in-well payment,
stock-ownershiplan. take—or—payayment, bonusyr delay rental is more than nomi

(b) To the extent that a payment is characterized as intareshal, 90 percentnust be allocated to principal and the balance to
adividend or a payment made in lieuioferest or a dividend, a income.

a. With respect to payments receiviedm a plan that main
s separate accounts funds for its participants or account
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4. If an amount igeceived from a working interest or anya tangible or intangible asset or group of assets, or changes in
otherinterest not provided fdn subd.1., 2., or 3., 90 percent of rate,an index ofrices or rates, or another market indicator for an
the net amount received must be allocated to principal and the lzsetbr a group of assets.

anceto income. (b) To the extent that a trustee does not account undefl&)b.
(b) An amount received ceccount of an interest in water thafor transactions in derivatives, th@istee shall allocate to priAci

is renewable must be allocated to income. If the water is gl receiptsfrom and disbursements made in connection with

renewable90 percent of the amount mustd®cated to principal thosetransactions.

andthe balance to income. (c) If a trustee grants an option to buy property from the trust,
(c) This subsection applieghether or not a decedent or donowhetheror not the trust owns the property when the option is
wasextracting minerals, wateor other natural resources beforgyranted grants an option that permits another petsasell prop
the interest became subject to the trust. erty to the trust, or acquires an option to buy property for the trust
(d) If atrust owns an interest in minerals, wateother natural or an option to sell ansset owned by the trust, and the trustee or
resource®n May 17, 2005, theeustee may allocate receipts fromotherowner of the asset is required to deliver the asset dffitien
theinterest as provided in this subsection or innf@@ner used by is exercised, an amount received §panting the option must be
thetrustee before May 17, 2005. If the trust acquires an interafibcatedto principal. An amount paid to acquire the option must
in minerals, wateror other naturalesources after May 17, 2005,be paid from principal. A gain or loss realizagon the exercise
thetrustee shall allocate receipts frohe interest as provided in of an option, including an option granted to a settldheftrust for
this subsection. servicesrendered, must be allocated to principal.

(21) TivBer. (a) To the extent that a trustee accounts for (24) ASSET-BACKED SECURITIES. (@) In this subsection,
receiptsfrom the sale of timber and related products in accordariesset—backedecurity” means an asset whose value is based
with this subsection, the trustee shall allocate the net receiptsuponthe right it gives the owner to receive distributions from the

1. To income to the extent that the amount of tirmeanoved proceedsf financial assets that provide collatdralthe security
from the land does not exceed the rate of growthefimber dur  The term includes an asset that gitresowner the right to receive
ing the accounting periods in which a beneficiary hamadatory from the collateral financial assets only the interest or other cur
incomeinterest. rent return or only the proceeds other than interest or current

2. To principal tothe extent that the amount of timbef€turn. The term does not include an asset to which (di}).or
removedfrom the land exceeds the rate of growttheftimber or (18) applies.
the net receipts are from the sale of standing timber (b) If a trust receives a payment from interest or other current

3. To income omprincipal or between income and principal if€turn and from other proceeds of the cpllateral financial assets,
the netreceipts are from the lease of timberland or from a contrd@g trustee shall allocate tncome the portion of the payment that
to cut timber from land owned by a trust, by determining tHae payeridentifies as being from interest or other current return
amountof timber removed from the lanthder the lease or con and shall allocate the balance of the payment to principal.

tract and applying the rules in subdlsand2. (c) If atrust receives one or mgrayments in exchange for the
4. To principal to the extent that advance payments, bonusidst'sentire interest in an asset-backed security inameeunt
andother payments are not allocated under stib@., or 3. ing period, the trustee shall allocate the payments to principal. If

(b) In determining net receipts to be allocatedier par(a) apayment is one of a series of payments that will result in the liqui

atrustee shall deduct and transfer to principal a reasonable am&@on of the truss interest in the security over more than one
for depletion. accountingperiod, the trustee shall allocate 10 percent of the pay

(c) Thissubsection applies whether or not a decedent or trafféntto Income and the balance to principal.

feror was harvesting timber from the propebtgfore it became _ (25) DISBURSEMENTSFROM INCOME. A trustee shall makine
subjectto the trust. following disbursements from income to the extent that trey

(d) If a trust owns an interest fitmberland on May 17, 2005, not disbursements specified in s} (b) 2..or3..
the trustee may allocate net receipts from the sale of timber and(@) One-half of the regular compensation of the trustee and of
relatedproductsas provided in this subsection or in the manné&ny person providing investment advisory or custodial services to
usedby the trustee before May 17, 2005. If the trust acquires #§ trustee.
interestin timberland after May 17, 2005, the trustee shall allocate (b) One-half of all expenses for accountings, judiciaceed
netreceipts from the sale of timband related products as pro ings,or other matters that involve both tiheome and remainder
videdin this subsection. interests.

(22) PROPERTYNOT PRODUCTIVEOF INCOME. (@) If a marital (c) All of the otherordinary expenses incurred in connection
deductionis allowed for all or part of a trust whose assets consigith the administrationmanagement, or preservation of trust
substantiallyof property thatdoes not provide the surviving propertyandthe distribution of income, including interest, erdi
spousewith suficientincome from or use of the trust assets, anghary repairs, regularly recurring taxes assessed against principal,
if the amounts that the trusteansfers from principal to income and expenses of a proceeding or other matter that concerns pri
under sub. (4) and distributes tdhe spouse from principal in marily the income interest.

the spouse with the beneficiahjoyment required to obtain theprincipal asset or the loss of income from or use of the asset.
marital deduction, the spouse may require the trustee to make(26) DISBURSEMENTS FROM PRINCIPAL. (a) A trustee shall

propertyproductive of income, convert property within a reaso . : AN,
abletime, or exercise the power conferred by gdb.(a) The 'akethe following disbursements from principal:

trusteemay decide whiclaction or combination of actions to take. bl-z The remé;\iging one—hatff the disbursements described in
(b) In cases not governed by p@), proceeds from the saleSY (25) (@)and(b). ) o

or other disposition of an asset are principal without regard to the 2- All of the trustees compensation calculated on princigsl

amount of income the asset produces during any accountiﬁdee for acceptance, distribution, or termination, disthurse

period. mentsmade to prepare property for sale.
(23) DERIVATIVES AND OPTIONS. (@) In this subsection, “deiv 3. Payments on the principal of a trust debt.
ative” means a contract or financial instrument @oenbination 4. Expense®f a proceeding that concerns primarily princi

of contracts and financial instruments that gives a trust the rigiat, including a proceeding to construe the trust or to protect the
or obligation to participate in some or all changes in the price wiist or its property
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5. Premiums paid on a policy of insurance not described in 1. From incomeo the extent that receipts from the entity are
sub.(25) (d)of which the trust is the owner and beneficiary  allocatedto income.

6. Estate, inheritance, and other transfer taxes, including pen 2. From principal to the extent that:
alties,apportioned to the trust. a. Receipts from the entity are allocated to principal.

7. Disbursements related to environmental matters, including p. The trust share of the entity'taxable income exceeds the
reclamationassessing environmental conditions, remedying agta| receipts described in subds.and2. a.

removing environmental contamination, monitoring remedial y For urposes of this subsection, receipts allocated to-princi
activitiesand the release of substangasyventing future releases

of substanceg;ollecting amounts from persons liable or eterﬁaI or income must beeduced by the amount distributed to a
< 9 P p (%neficiaryfrom principal or income for which the trust receives

tially liable for the costs of those activities, penalties imposediaquction in calculating the tax.
under environmental lawsr regulations and other payments
madeto comply with those lawsr regulations, statutory or com  (30) ADJUSTMENTSBETWEEN PRINCIPAL AND INCOME BECAUSE

mon law claims by 3rd parties, and defending claims based 8RTAXES: (&) A fiduciary may make adjustments between princi
environmentaimatters. pal and incomeo offset the shifting of economic interests or tax

(b) If a principal asset is encumbered with an obligat benefitsbetweenncome beneficiaries and remainder beneficia

requiresincome from that asséi be paid directly to the creditor rieswhich ar|se from: . i .
thetrustee shall transfer from principal to income an amount equa| 1- Elections andiecisions, other than those described in par
to the income paid to the creditor in reduction of the principal bdPp). that the fiduciary makes from time to time regarding tax mat
anceof the obligation. ters. _ o

(27) TRANSFERS FROM INCOME TO PRINCIPAL FOR DEPREC 2. Anincome tax or any other tax that is imposed upon the
ATION. (a) In this subsection, “depreciation” means a reductidifuciary or a beneficiary as a result ofransaction involving or
in value due to weatear decay corrosion, or gradual obsoles adistribution from the estate or trust.
cenceof a fixed asset having a useful life of more than one year 3. The ownership by agstate or trust of an interest in an entity

(b) A trustee may transfer to principa| a reasonable amount\/ﬂﬁosetaxab.le income, whether or not distributed, is |nC|Udab|e in
the net cash receipts from a principal asset that is subject!f taxable income of the estate or trust or of a beneficiary
depreciationput may not transfer any amount for depreciation: (b) If the amount of an estate tax marital deduction or charita

1. Of that portion of real property used or available for use e contribution deduction is reduced because a fiduciary deducts
abeneficiary as aesidence or of tangible personal property hel@h amount paid from principr income tax purposes instead of
or made availabléor the personal use or enjoyment of a beneffleductingit for estate tax purposes, and as a restitte taxes paid
ciary. from principal are increaseghd income taxes paid by an estate,

2. During the administration of a decedsrstate. trust, or beneficiary are decreasemiich estate, trust, or benefi

3. Under this subsection if theustee is accounting under Subuaryt_hat_ benefits from the decrease in income tax shall reimburse
(12) for the business or activity in which the asset is used the principal from which the increase in estate tax is paid. The

o  total reimbursement must equal the increase in the estate tax to the

(c) An amount transferred to principal need not be hell agxtentthat the principal used to pay the increase would have quali
separatéund. fied for a maritaldeduction or charitable contribution deduction

(28) TRANSFERSFROMINCOME TO REIMBURSEPRINCIPAL. (@) If  but for the payment. The proportionate share of the reimburse
a trustee makes or expects to make a principal disbursemerintfor each estate, trust, or beneficiary whose income taxes are
describedn this subsection, the trustee may transfer an appropgducedmust be the same as its proportionate share of the total
ateamount from incoméo principal in one or more accountingdecreasén income tax. An estatr trust shall reimburse princi
periodsto reimburse principadr to provide a reserve for futurepal from income.

principal disbursements. (31) LimitsonLIABILITY. (8) If atrustee sends to all beneficia

(b) Principal disbursements to which p@) appliesinclude ries a written communication relating to the trust, any action
the following, but only to the extent that the trustee has not beggainstthe trustee that is based the subject of the written cem

and does not expect to be reimbursed by a 3rd party: municationshall be commenced within 2 yeaaféer the trustee
1. An amount chareable to income but paid from principalsendsthe written communication or be barred.
becausét is unusually lage, including extraordinary repairs. (b) 1. A written communication is sent to a sui jlméneficiary

2. A capital improvement to a principal asset, whether in tios the date on which the written communication is delivered per
form of changes to an existiragset or the construction of a newsonallyto the sui juris beneficiary or on the date on whichvitie

assetjncluding special assessments. tencommunication is postmarked if mailed to the sui jnesef

3. Disbursements made to prepare property for rental, includiary at his or her last-known address.
ing tenant allowances, leasehold improvements, lamders’ 2. A written communication is sent to a beneficiary who is not
commissions. a sui juris beneficiary on the date which the written commu

4. Periodic payments on an obligation secungé principal nicationis delivered personally to the beneficiarpgarent or legal
asseto the extent that the amount transferred fiatome to prin ~ guardianor on the date on which the written communication is
cipal for depreciation is less than the periodic payments. postmarkedf mailed to the beneficiary’parent or legal guardian

5. Disbursements described in s(@6) (a) 7. athis or her last-known address. _

(c) If the asset whose ownership gives rise to the disburse (c) Theidentity of all of the beneficiaries shall be determined
mentsbecomes subject tosaiccessive income interest after afn the date on which the written communication is sent.
incomeinterest ends, a trustee may continue to transfer amount{d) Paragraplfa) does not apply to an action based on fraud
from income to principal as provided in p&). or misrepresentation with respect to the written communication.

- , History: 1971 c. 401977 c. 4081983 a. 1891985 a. 371987 a. 271987 a. 393
(29) IncomeTAXES. () A tax required to be paily a frustee ¢ 53”1931 3 391693 a 12, 160, 1997 a. 1881999 a. 852005 & 10216

basedon receipts allocated to income must be paid from income.

(b) A tax required to be paid by a trustee basedeceipts allo  701.21  Income payments and accumulations. (1) Dis-
catedto principal musbe paid from principal, even if the tax istrisution oF INcOME. Except as otherwise determined by the

calledan income tax by the taxing authority trusteeor a court under §01.20 (4g)with respect to unitrust dis
(c) Atax required to be paid by a trustee on the fg$tare of tributions, if a beneficiary is entitled to receive income from a
anentity’s taxable income must be paid proportionately: trust, but the creating instrument fails to specify how frequently
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it is to be paid, the trustee shall distribute at least annually the(2) ReEmovaL To THIS STATE. Unless the creatinmstrument

incometo which such beneficiary is entitled. containsan express prohibition against removal or provides a
(2) PERMITTED ACCUMULATIONS. No provision directingor ~methodfor removal, a court mayipon the petition of a foreign
authorizingaccumulation of trust income shall be invalid. trusteeor beneficiary with the consent of the trustee, appoint a

local trustee to receive and administer trust property presently

direction or authorization to accumulate income from propert'ir}e'ng administered in anothetate. The local trustee may be

devotedto a charitable purpose shall be subject to the geneifitiredto give bond conditionedn the faithful performance of
equitablesupervision of the court with respect to any such acﬁ'ﬂ's or her duties or to meet any other conditions required by a court

mulation of income, including its reasonableness, amount aHpthe otherstate before permitting removal of the trust to this
duration. state.

History: 1977 c. 44%.497. 1993 a. 486
(4) DISPOSITION OF ACCUMULATED INCOME. Income not
requiredto be distributed by the creatirigstrument, in the 701.24 Applicability. (1) Except as otherwise provided in
absenceof a governing provision in the instrument, may in theub.(3) and s701.19 (9) (a)ss.701.01t0701.19701.21701.22
trustee’sdiscretion be held in reserve farture distribution as and701.23are applicable to a trust existing on July 1, 1971, as
incomeor beadded to principal subject to retransfer to income w@fell as a trust created aftgich date, and shall govern trustees act
the dollar amount originally transferred to principal; but at the teing under such trusts. If application of any provisifss.701.01
minationof theincome interest, any undistributed income shall 4o 701.19 701.21 701.22, and701.23to a trust in existence on

(3) CHARITABLE TRUSTACCUMULATIONS. A trust containing a

distributedas principal. Augustl, 1971, is unconstitutional, it shalbt afect application
History: 2005 a. 10 of the provision to a trust created after that date.

o ] ] ] (2) Section701.20applies to every trust or decedsrd’state

701.22 Distributions in kind by trustees; marital existingon May 17, 2005, and to every trust or decedesstate

bequests. In case of a division of trust assets into 2 or moigeatedor coming intoexistence after that date, except as ether
trustsor shares, any distribution or allocation of assets as an-equi¥se expressly provided in §01.200r by the decedestwill or
alentof a dollar amount fixed bjormula or otherwise shall be theterms of the trust. Wh respect to a trust or decedsrdstate
madeat current fair marketalues unless the governing instruexisting on May 17, 2005, 01.20(5) to (30) shall apply at the
mentexpressly provided that another value may be used. If theginningof the trust or estate first accounting period, as
governing instrument requires or permits deiént valueto be  definedin s.701.20 (2) (a)that begins on or after May 17, 2005.
used,all assets available for di.stributio'rm,cludi.ng.cash, shall, (3) Sections701.06 (6) (b)(c), and(d) and701.19 (10)are
unlessotherwiseexpressly provided, be so distributed that thgpplicableto a trust existing on Aprill, 2006, as well as a trust
assetsjncluding cash, distributed asich an equivalent will be createdafter that date, and shall govern trustees acting under such
fairly representative of the net appreciation or depret_:latl_on in thests. If application of any provision of 01.06 (6) (b)(c), or
valueof the available property on the date or datedisifibution. (d) or 701.19(10) to a trust in existence on Aprill 12006, is

A provision in the governing instrument that the trustee may fisqconstitutionaljt shall not afect application of the provisicio
valuesfor purposes of distribution or allocation does nats#lf 3 trust created after that date.

constituteauthorization to fix a value other than current fair-mar History: 1971 c. 661977 c. 3092005 a. 10216,
ketvalue.

The valuation of assets for distribution is the current market value at the time §91.25 ~ Applicability =~ of general transfers at death pro -
distribution. Estate of Naulin56 Ws. 2d 100201 N.Ww2d 599(1972). visions. Chapter854 applies to transfers at death under trust

instruments.
701.23 Removal of trusts. (1) REMOVAL TO FOREIGNJURIS History: 1997 a. 188
DICTION. Unless the creating instrument conteansexpress pro ~ Wisconsins New Probate Code. ErlangéMs. Law Oct. 1998.
hibition or provides a method of removal, a circuit court having0
jurisdiction of a trust created by a wildmitted to probate in such
courtmay upon petition of a trustee or a beneficiaith the con . T
sentof the trustee and afteearing as to which notice has been , (&) All or part of an interest in a joint tenaneypon the death
givento the trustee and other interested persons, order removaliginother joint tenant.. ) ] ) _
such trust to another state where the court finds that such removdl) All or part of an interest in survivorship marital property
is in accord with the express or implied intention of the settld#Pon the death of the other spouse.
would aid the dicient administration of the trust or is otherwise (c) All or part of an interest that is created by a nontestamentary
in the best interestsf the beneficiaries. Such order may be condinstrumentand transferred at death, upon the death that causes the
tionedon the appointment of a trustee in the state to which the triignsfer.
is to beremoved and shall be subject to such other terms ard con(d) All or part of any other interest transferred under a gevern
ditions as the court deems appropriate for protection of the triisty instrument, as defined in854.01 (2)
propertyand the interests of the beneficiaries. Upon receipt-of sat (2) A recipient may disclaim, under#0.27 all or part of any

isfactoryproof of compliancevith all terms and conditions of the interesttransferred under an inter vivos governing instrument, as
order, the court may dischge the local trustee frorfurther definedin s.700.27 (1) (c)

responsibilityin the administration of the trust. History: 1997 a. 1882005 a. 216

1.26 Disclaimers of nonprobate transfers. @ A
recipientmay disclaim, under 854.13 any of the following:
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