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CHAPTER 971

CRIMINAL PROCEDURE — PROCEEDINGS BEFORE AND AT TRIAL

971.01 Filing of the information. 971.19 Place of trial.

971.02 Preliminaryexaminationwhen prerequisite to an information or indict 971.20 Substitution of judge.
ment. 971.22 Change of place of trial.

971.025 Forms. 971.225 Jury from another county

971.03 Formof information. 971.23 Discovery and inspection.

971.04 Defendant to be present. 971.26 Formal defects.

971.05 Arraignment. 971.27 Lost information, complaint or indictment.

971.06 Pleas. 971.28 Pleading judgment.

971.07 Multiple defendants. 971.29 Amending the chae.

971.08 Pleas of guilty and no contest; withdrawal thereof. 971.30 Motion defined.

971.09 Plea of guilty to denses committed in several counties. 971.31 Motions before trial.

971.095 Consultation with and notices to victim. 971.315 Inquiry upon dismissal.

971.10 Speedy trial. 971.32 Ownership, how alleged.

971.105 Child victims and witnesses; duty to expedite proceedings. 971.33 Possession of propertwhat suficient.

971.11 Prompt disposition of intrastate detainers. 971.34 Intent to defraud.

971.12 Joinder of crimes and of defendants. 971.36 Theft; pleading and evidence; subsequent prosecutions.

971.13 Competency. 971.365 Crimes involving certain controlled substances.

971.14 Competency proceedings. 971.366 Use of anothes personal identifying information: clogs.

971.15 Mental responsibility of defendant. 971.367 False statements to financial institutions: glear

971.16 Examination of defendant. 971.37 Deferred prosecution programs; domestic abuse.

971.165 Trial of actions upon pleaf not guilty by reason of mental disease 0r971.38 Deferred prosecution program; community service work.
defect. 971.39 Deferred prosecution program; agreements with department.

971.17 Commitmentof persons found not guilty by reason of mental disease 871.40 Deferred prosecution agreemepiacement with volunteers in probation
mentaldefect. program.

971.18 Inadmissibility of statements for purposes of examination. 971.41 Deferred prosecution program; worthless checks.

Cross-reference: See definitions in 967.02 information unless the defendant moviesdismiss prior to the

entry of a plea.

971.01 Filing of the information. (1) The district attorney (2) Upon motion and for cause shown, the trial court may
ﬁhgllexamine all facts an%_circuhmstance_s c_onnefcted with aF_‘]}’ ﬁr&nandthe case for a preliminary examination. “Cause” means:
iminary examination touching the commission of any crime if the - co )
defend)énhas been bound oger for trial and, subjec>t/ @v6.03 (@) The prehmmgry examination yvas waived; and_
(10), shall file aninformation according to the evidence on such (b) Defendant did not have advice of counsel priosioh
examination subscribing his or her name thereto. waiver; and _ _ _

(2) Theinformation shall be filed with the clerk within 30 days (€) Defendant denies that probable cause exists to hold him or
after the completion of the preliminary examination or waivefer for trial; and
thereof except that the district attorney may move the court (d) Defendant intends to plead not guilty
whereinthe information is to be filed for an order extending the History: 1973 c. 451993 a. 12,486 o
period or fling such information for cause. Notice of such, A1YEclonio e sty of s pretrinay xaminaton s vttt o
motionshall begiven the defendant. Failure to file the informa  \henthe defendant waived a preliminary examination and wishetad, but

tion within such time shall entitle the defendant to have the actimﬂinforrﬁation (\j/vs;s nr?t ready and was cr)]nly (I)ralbt,) rieial thﬁ relcord, th% defendant
iemi i indi wasnot harmed by the acceptance of his plea before the filing of the information.
dlsmISSElethOUt preJUdlce' Larsonv. State 60 Ws. 2d 768211 N.W.2d 513(1973).
History: 1993 a. 486

: . . - ) The scopeof cross—examination by the defense was properly limited at the prelimi
.Th'efallure to file the information is not a mere matter of form, but is grounds f(Pfary hearing. State.\Russo101 Ws. 2d 206303 N.W2d 846(Ct. App. 1981).
dismissalinder sub. (2)State vWoehrer83 Wis. 2d 696266 N.W2d 366(1978). The denial of a preliminary examination to a corporation is constituti@tate

The 30-day limit under sub. (2) does not apply to service on the defendant; oplyc & S Management, Ind98 Ws. 2d 844 544 N.W2d 237(Ct. App. 1995),
filing with the clerk. State.Way, 100 Wis. 2d 9 301 N.W.2d 458(Ct. App. 1980). 94-3188

_If achallenge is not to the bindover decision, but to a specifigeciathe informa A preliminary hearing to determine probable cause for detention pending further
tion, thetrial courts review is limited to whether the district attorney abused his (p’roceedingg's not a “critical stage” in a prosecution requiring appointed counsel.
herdiscretion in issuing the ctge. State vHooper 101 Ws. 2d 517305 N.W2d  Gersteinv. Pugh 420 U.S. 1031975).

110(1981). . . . . . . _ Preliminary examination potential. 58 MLR 159.
The prosecutor may include clygs in the information for which no direct evi  The grand jury in Miéconsin. Cdby, Richards, 58 MLR 518
dencewas presented at the preliminary examination, as long as the additiagek ’ ' ’ ’
arenot wholly unrelated to the original clger State. Burke,153 Wis. 2d 445451 L. . .
N.W.2d739(1990). See also StateRicher174 Ws. 2d 231496 N.W2d 66(1993). 971.025 Forms. (1) In all criminal actions and proceedings

_ A preliminary examination is completed for purposes of sub. (2) when the cogfyd actionsand proceedings under chapters 48 and 938 in circuit
23‘333\7.5,2;“;"1'51{? %g?@' '%3”5?;&‘{‘{&?&7;3 22"2'“;’9°_V§{;’§" cisae vPhillips, ¢ rt, the parties and court fitials shall use the standard court
formsadopted by the judicial conferenaeder s758.18 (1) com
971.02 Preliminary examination; when prerequisite to mencingthe date on which the forms are adopted. If an applicable
an information or indictment. (1) If the defendant is chged ~courtform has been adopted under8.18(2), that form may be
with a felony in any complaint, including a complaint issuader USedin lieu of the standard court form.
5.968.26 or when the defendant has been returngkiscstate for ~ (2) A party or court dicial may supplement a court form with
prosecutiorthrough extradition proceedings under@hg, or any additionalmaterial.
indictment,no information or indictment shall be filed until the (3) A court may not dismiss a case, refuse a filing or strike a
defendantas had a preliminary examination, unless the defergleadingfor failure of a partyto use a standard court form under
antwaives such examination in writing or in open court or unlessib.(1) or to follow format rules but shall require the party to-sub
the defendant is a corporation or limited liabiltpmpany The mit, within 10 days, a correctéddrm and may impose statutory
omissionof the preliminary examination shall not invalidate anfeesor costs or both.
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(4) If the judicial conference does not create a standard cogfectionof names from lists which occurs at sevatalyes before the defendant is

; ; ? chaged or the trial jury picked[Re Order déctive 1-1-97]
form for an action or pleadlng undertakenebparty or court 6 Thecourt erred in resentencing the defendant without notice after imposition of a

cial, the party or court ditial may use a format consistenith  reviousiyordered invalid sentence. Stat&pchurch101 Ws. 2d329 305 N.W2d
any statutory or court requirement for the action or pleading. 57(1981).
History: Sup. Ct. Order Nd®@8-01, 228 Wis. 2d xiii (2000); Sup. Ct. Order No.  If the court is put on notice that the accused has a langubigeitylifthe courmust
05-02 2005 WI 41, 278 \ig. 2d xxxv make a factual determination of whetheiirsterpreteiis necessarylf so, the accused
mustbe made aware of the right to an interpretepublic cost if the accused is indi

. . . . . ent. A waiver of theright must be made voluntarily in open court on the record. State
971.03 Form of information. The information may be ithe 3_ Neave 117 Wis. 2d9359344 N.W2d 181(1934))_’ P

following form: Stl.)Jb.(Z) allows engry tf)f a plealto a misdemeanlor by”an attorney withofut the-defend
antbeing present, but for a guilgr no contest plea all requirements of s. 971.08,
STATE OF WISCONSIN, excepta?te%dance, mubie megt. gt[ate \Krause,l%l Ws. 2dq919469 N.w2d 241
.... County (Ct. App. 1991).
In Court Sub.(1) does noencompass a postconviction evidentiary hearing. Stefme-
. . mann,180 Wis. 2d 81508 N.W2d 404(1993).
The State of Wéconsin A defendant present tite beginning of jury selection is not “present at the begin

Vs ning of the trial” under sub. (3). State@wyer, 181 Wis. 2d 826512 N.W2d 533
: (Ct. App. 1994).
.... (Name of defendant). A defendans presence is required during all proceedings when the jury is being

fotri f ; selectedjncluding in camera voir dire. Howevdailure to allow the defendast’
L ... district attomey for said Coumyereby inform the court resencenay be harmless errofState vDavid J.K.190 Ws. 2d 726528 N.Ww2d

that on the .... day of ...., theyear .... (year), at said county the134(Ct. App. 1994).
defendandid (state the crime) .... contrary to section .... of the statA trial begins under sub. (3) occurs when jeopardy attaches, which is when the jury

utes is sworn. State.\Miller, 197 Ws. 2d 518541 N.W2d 153(Ct. App. 1995)95-0129
’ An accused has the right to be present at trial, but the right may be waes by
Dated...., .... (year), conductor consent. A formabn-the-record waiver is favored, but not required.

... District Attorney Statev. Divanovic,200 Wis. 2d 210546_ N.W2d 501(C_t. App. 1996)95-0881
History: 1997 a. 250 A defendant may not be sentencedlisentia. The right to be present for sentenc
AT - P ing may not be waived. StateKoopmans210 Wis. 2d 670563 N.W2d 528(1997),
An information chaging attempt isuficient if it alleges the attempt plus the-ele g4_2424
mentsof the_ at_te‘mpted crime. lson v State5_9 Ws. 2d 269_208 N.W2d 134 Koopmangloes not require rejecting the harmless error test for all violations of this
__Whena victims name was correctly spelléuthe complaint but wrong on the section. State v Peterson220 Ws. 2d 474 584 N.W2d 144(Ct. App. 1998),
information, the variance was immaterial. StateBagnall,61 Ws. 2d 297212  g7_3294
N.W.2d 122 Deprivationof the rightto be present and to have counsel present at jury selection
is subject to a harmless error analysis; theeetlsin line between when reversal is

971.04 Defendant to be present. (1) Except as provided warrantedandwhen it is not. That a jurts subjective bias is generally ascertained
by that persors responses at voir dire and that the interplay between potential jurors

in subs(2) and(3), the defendant shall be present: anda defendant is bofmmediate and continuous are factors that weigh against find
(a) At the arraignment; gg_q%rgniless erroiState vHarris,229 Ws. 2d 832601 N.W2d 682(Ct. App. 1999),
(b) Attrial; A violation of sub. (1) does not automatically translate into a constitutional viola
; i ol . tion. The entry of a plea from jail by closed circujtwhile a violation of the statute,

Eg)) iunng Vo_lédlr? of t:e tl’.lal jury; doesnot violate due process absent a showingpefcion, threat, or other unfairness.

t any evi entlary earing, Statev. Peters, 2000 WI App 15237 Wis. 2d 741615 N.W2d 655 99-1940 But

. _ seealso 2001 WI 74244 Wis. 2d 470628 N.W2d 797 99-1940

(e) Atany view by the jury; The correction of a clerical error in the sentence portion of a written judgment to
() When the jury returns its verdict; reflectaccurately an oral pronouncement of sentéscet the pronouncement or

. . L. impositionof a sentence under sub. (1) (g) and does not mandatéehdest pres
(9) At the pronouncement g@fdgment and the imposition of encewhen the errois corrected. State Prihoda, 2000 WI 12239 Ws. 2d 244
sentence; 618N.W.2d 857 98-2263

. Excusingand deferring prospectiyerors under s. 756.03 is one component of a
(h) At any other proceeding when ordered by the court.  ircuit judges obligation to administer the jury system. The judge may delegate the

(2) A defendant chged with a misdemeanor may authoriz?uthorityto the clerk of circuit court under s. 756.03(3), may be handled administra
ively, need not be handled by a judge, in court, or with the prospective juror present

his or _her attorney in writing to act on his or her behalf in any-mag person, and may take place well in advance of a particular triad@fbedant
ner, with leave of the court, and b&cused from attendance at anyresenceannot be required when the judge or clerk is acting in an administrative
or all proceedings capacity. State vGribble, 2001 WI App 227248 Ws. 2d 409636 N.W2d 488
' 00-1821
(3) If the defendant is present at the beginnindpeftrial and  Althoughit was error for the court to interview potential jurors outsidie pres

thereafterduring the progress of the trial or befdne verdict of enceof the prosecutiorgefendant, and defense counsel, the error was harmless when
. . X there wasio showing that it contributed to the defendaotnviction. State Wulley,

the jury has beereturnednto court, voluntarily absents himself 2001w App 236,248 Ws. 2d 505635 N.W2d 807 00-3084

or herself from the presence of the court without leave of the court, ) ) )

thetrial or return of verdict of the jury in the case shall not theref$¢1.05 Arraignment.  If the defendant is chged with a fel

be postponed or delayed, but the trial or submission ofcasd 0Ny, the arraignment may be the trial court or the court which

to the jury for verdict and the return of verdict thereongdfuired, conductedthe preliminary examination or accepted thefer

shallproceed in all respects as though the defendant were presiént’swaiver of thepreliminary examination. If the defendant is

in court at all times. A defendant need not be present at the laargedwith a misdemeanpthe arraignment may be in the trial

nouncemenbr entry ofan order granting or denying relief undecourt or the court which conducted the initial appearance. The

5.974.02 974.06 or974.07 If the defendant is not present, therraignmenshall be conducted in the following manner:

time for appeal fromany order under s974.02 974.06 and (1) The arraignment shall be in open court.

974.07 shall commence after a copy has been served upon the(z) If the defendant appears faraignment without counsel,

attorneyrepresenting the defendant, or upon the defendant if i court shall advise the defendant of the defengaight to
or she appearedithout counsel. Service of such an order shallynselas provided in 970.02

be complete upon mailing. A defendant appearing without-coun
selshall supply the court with his or her current mailing addres
If the defendant fails to supply the court with a current and-ac
ratemailing address, failure to receive a copy of the agdanting
or denying relief shall not be a ground for tolling the time in whic

(3) Thedistrict attorney shall deliver to the defendant a copy
the information in felony cases and in all cases shall tread
SHformation or complaint to the defendant unless the defendant
aivessuch reading. Thereupdtime court shall ask for the defen

ant'splea.
anappeal must be taken. ) )
History: 1971 c. 298Sup. Ct. Order130 Ws. 2d xix (1986)1993a. 486 Sup. (4) Thedefendant then shailead unless in accordance with
Ct. Order No.96-08 207 Ws. 2d xv (1997)2001 a. 16 s.971.31the defendant has filed a motiamich requires deter

Judicial Council Note, 1996:This statute [sub. (1) (c)] defines the proceedingsni i i
atwhich a criminal defendant has the right toqpbesent. The prior statusgsub. (1) Minationbefore the entry of a plea. The court reagend the time

()] reference to'all proceedings when the jury is being selected” was probabfr the filing of such motion.
intendedto include only those at which the jurors themselves were present, not thélistory: 1979 c. 2911987 a. 741993 a. 486
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Whenthrough oversighan arraignment is not held, it may be conducted after bothe factual basis for thplea need not produce competent evidence that satisfies the
partieshad rested during the trial. BiesState53 Wis. 2d 322193 N.W2d 46 criminal burden of proof. Edwards 8tate51 Wis. 2d 231186 N.W2d 193(1971).

It is suficient for a court to inform a defendant ched with several éénses of
971.06 Pleas. (1) A defendant chged with a criminal the maximum penalty that could be imposed for each. BurkhalBtate52 Wis.

. 2d 413190 N.w2d 502(1971).
offensemay plead as follows: A desire to avoid a possible life sentence by pleading guilty to a lessge doas

(@) Guilty. notalone render a plea involuntarg claimed inability to remember does not require

(b) Not guilt refusalof the plea if the evidence éear that the defendant committed the crime.
guiity _ Statev. Herro,53 Ws. 2d 21, 191 N.W2d 889(1971).

(c) No contest, subject to the approval of the court. The proceedings following plea of guilty were not designed to establish a prima

: ; ; ie case, but to establish theluntariness of the plea and the factual basis therefor
(d) Not gu"ty by reason of mental disease or defect. This pl?%he defendant denies an elemehthe crime after pleading guiltthe court is

may bejoined with a plea of not guiltylf it is not so joined, this requiredto reject the plea and set the case for trial and is not obliged to dismiss the
pleaadmits that but for lack afhental capacity the defendant comactionbecause of refusal to accept the guilty plea. Johnsstate53 Ws. 2d 787

; ; o0is ; 193N.W.2d 659(1972).
mitted all the essential elements of the e ChaJed in the A hearing on a motion to withdraw a guilty plea iso®liberally granted if the

indictment,information or complaint. motionis made prior to sentencing; itdsscretionary if made thereafter and need not
(2) If a defendant stands mute or refuses to plead the cdggranted if the record refutes the allegations. The defendant must raise a substantial

. . issueof fact. Nelson vState54 Ws. 2d 489195 N.W2d 629(1972).
shall directthe entry of a plea of not guilty on the defendant If there is strong evidence of guiltcanviction will be sustained even against a

behalf. defendantvho, having pleaded guiltponetheless denies the factbasis for guilt.

(3) At the time a defendant enter$)l&a' the court may not Stz:e;;ll.e(a:hb?y(;ri‘r:atr;\i?cmstéﬁgpéztgs ?s;lngxl\;\llzcdosféizgi)s to another person requires
req‘uwethe defendant to disclose his or her szenSh'p status. carefulscrutiny by the court. If thprosecuting attorney has agreed to seekgehar
History: 1985 a. 2521993 a. 486 or sentence concessions which must be approved by the court, the court must advise
Inaccuratdegal advice renders a plea an uninformed one and can comptienisethe defendant personally that the recommendations of the prosecuting attorney are
voluntarines®f the plea. State Woods,173 Wis. 2d 129496 N.W2d 144(Ct. App.  notbinding on the court. The lgain must alsde reviewed to determine whether
1992). it is in the public interest. State ex rel. Whit&vay 57 Ws. 2d 17203 N.W2d 638
Thedecision to plead guilty is personal to the defendant. A defepddirney (1973).
cannotrenegotiate plea agreement without the defendakitiowledge and consent. A court has inherent power to refuse to accept a plea of guilty and may dismiss the

Statev. Woods,173 Wis. 2d 129496 N.W2d 144(Ct. App. 1992). chargeon the motion of the district attorneyander to allow prosecution on a 2nd
Whetherto grant a defendastotion to change a plea is within the cewiscre ~ complaint. State.wValdman,57 Ws. 2d 234203 N.W2d 691(1973).
tion. State vKazee 192 Ws. 2d 213531 N.W2d 332(Ct. App. 1995). It is not error for theourt to accept a guilty plea before hearing the factual basis

The decision to withdraw a not guilty by reason of mental defect plea belongddothe plea ifa suficient basis is ultimately presented. StaveBtate58 Wis. 2d
thedefendant, and not couns@tate vByrge,225 Ws. 2d 702594 N.W2d 388(Ct. 726, 206 N.W2d 623(1973).
App. 1999),97-3217 Thefact that a defendant pled guilty with the understanding that his wife would be
given probation on another clyg did not necessarily render the plea involuntary
971.07 Multiple defendants. Defendants who are jointly Seyboldv. State1 Ws. 2d 227212 N.W2d 146(1973).

i meth i i Thedefendans religious beliefs regarding the merits of confessingsonedng
Chargedﬂay be arralgned separately or toget e discretion doingand his desire to mollify his family or give in to thé@sires were self-imposed

of the court. coerciveelements and did not vitiatae voluntary nature of the defendarguilty
plea. Craker v State 66 Wis. 2d 222223 N.W2d 872(1974).
971.08 Pleas of guilty and no contest; withdrawal A defendant wishing to withdraw a guilty plea must show by clear and convincing

i videncethatthe plea was not knowingly and voluntarily entered and that withdrawal
thereof. (1) Before the court accepts a plea of guilty or nOCO@ necessary to preventanifest injustice, as indicated when: 1) the defendant was

test,it shall do all of the following: deniedeffective assistance of counsel; 2) the plea was not entered or ratified by the

i ndant or a person authorized to so abtdrbehalf; 3) the plea was involuntary
(a) Address the defendant personally and determine that gﬁ%as entered without knowledge of the geaor that the sentence actually imposed

pleais made VOluntar_"y With_ UnderStanding_ of thature of the could be imposed: and 4) the defendant did not receive the concessions contemplated
chargeand the potentlal punlshment if convicted. by the plea agreement and the prosecutor failed to seek them as promised in-the agree
. . g . . nt. Birts v State68 Wis. 2d 389228 N.W2d 351(1975).
(b) .Make suc'h inquiry as satisfies it that the defendant in farais required byErnst v State 43 Wis. 2d 661 and sub. (1) (b), prior to accepting
committedthe crime chayed. aguilty plea, the trial court must establish that the conduct that the defeiiaite

i tituteghe ofense chayed or an included fgnse to which the defendant has
(C) Address the defendant personally and advise the defenMed‘quilty. If the plea is made under a plesgain, the court need not probe as

as fOH.OWS: “If you are not a citizen of .the United Stat&fs  deeplyin determining whether the facts would sustain thegehas itvould were the
America,you are advised that a plea of guilty or no contest for thganot negotiated. Broadie State 68 Ws. 2d 420228 N.W2d 687(1975).
offensewith which youare chaged may result in deportation, the Thetrial court didnot abuse its discretion by failing to inquire into tHeadfa tran

exclusionfrom admission to this country or the denial of natural 3"7'525%'2;‘31 onine %iff(q%"%%t)tlompetence o enter a plea. Jonetate,71 Ws.

ization, under federal law A pleabagain agreement by law enforcemerftails not to reveal relevant and

i iatri ertinentinformationto the sentencing judge was unenforceable as being against

’ (g) I_nk?wrge?(if 8265 dlzstrlcattorney whether he or she has eong e v State 73 W, 20441243 N.W2d 186(1976).
pliedwith's. . 2 Withdrawalof a guilty plea prior to sentencing is not an absolute right but should
(2) If a court fails to advise a defendant as required by($ub. be freely allowed when a fair and just reason for doing so is presented. Dudrey v

(c) and a defendant later shows that the plea is likely to resultSie:"4 Ws. 2d 480247 N.W2d 105(1976).

. A P . guilty plea cannot be withdrawn on grounds that probation conditiongweeee
the defendans deportation, exclusion from admission to thignerousthan expected. Garski State;75 Ws. 2d 62248 N.W2d 425(1977).

countryor denial of naturalization, the court on the defendant’ A plea of guilty admits the facts clgad but does not raise the issue of the statute
motion shall vacate any applicable judgment against the defeméilimitations because the time of tbemmencement of the action does not appear

: . the information. State Pohlhammer78 Wis. 2d 516254 N.W2d 478(1977).
ant and permit the defendant to withdraw the plea and entg?While courts have no duty to secure informed waivers of possible statutory

anotherplea. This subsection does not limit the ability to withyefensesunder the unique the facts of the case, the defendant was entitiidd-to
drawa plea of guilty or no contest on any other grounds. drawga2 g\x‘ilty 2pclie:? 5% 2 hclhvgve2 3%;%?1139)'7 g;e statute of limitations. Stateehlhara
- - mer, s. . .
(3) .Any plea of guﬂty WhIChs not ac_cepted by the court or ub.(2) does not deprive the court of jurisdiction to consider an untimely motion.
whichis subsequently permitted to be withdrawn shall not be usgigev. Lee,88 Wis. 2d 239276 N.w2d 268(1979).
againstthe defendant in a subsequent action. Trial courts do not have subject matter jurisdiction to convict defendants under
History: 1983 a. 2191985 a. 2521997 a. 181 unconstitutionallyvague statutes. The right taise the issue on appeal cannot be
A court can consider a defendantcord of juvenile dénses at a hearing on his ‘é"g‘(')"Ne(wg%aﬁlg%tOLa gullls%glea. State ex rel. Skinkiseffert, 90 Ws. 2d 528
guilty pleas prior to sentencing. McKnightState49 Ws. 2d 623182 N.w2d 201 N.W. (Ct. App. 1979). o . .
(1971). Withdrawalof a guilty plea on the grounds of ifetive representation by trial
Whena plea agreement contemplates the nonprosecution of gadhafienses, counsels discussed. StateRock,92 Wis. 2d 554285 N.wz2d 739(1979).
the details of the plea agreement should be made a matter of record, whether Absentabuse of discretion in doing so, a prosecutor may witherplea bagain
involves a recommendation of sentencing, a reducedgehar nolle prosequif  Offer at any time prior to an action by the defendant in detrimental reliance on the
chargespr “read ins” with an agreement of immunité “read-in" agreement made offer. State vBeckes,100 Ws. 2d 1 300 N.W2d 871(Ct. App. 1980).

afterconviction or as part of a post—plea-of-guilty hearing to determineoibhe- The trial court did not err in refusing to allow the defendant to withdrguilty
tarinessand accuracy of the plea should be a part of the sentencing hearing and rpéeaccompanied by protestations of innocence. Staewmson105 Ws. 2d 657
amatter of record. Austin Btate49 Ws. 2d 727183 N.W2d 56(1971). 314N.W.2d 897(Ct. App. 1981).

A defendant may not withdraw a guilty plea simply because he or she didnot spé prosecutor is relieved from term$ a plea agreement if it is judicially deter
cifically waive all of his constitutional rights if the record shows thatiifendant minedthat the defendant has materially breached its conditions. SRiteest,106
understoodvhat rights were waived by the plea. After a guilty ptea,hearing on Wis. 2d 406 316 N.W2d 395(1982).
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Exceptas provided by statute, conditional guilty pleas are not to be accepted &ghlly impossible for the defendant to have committed could not satisfy the strong
will not be given ééct. State vRiekkof, 112 Wis. 2d 119, 332 N.W2d 744(1983).  proofrequirement. State 8mith,202 Wis. 2d 21549 N.W2d 232(1996),94-2894
Effective assistance of counsel was denied when the defense attorney did not progvhen a plea rests in any significant degree on a promise or agreement of the prose
erly inform the client of the personal right to accept a plésr.oState vLudwig,124  cutorso that it can be said to be part of the inducement, the promise must be fulfilled.
Wis. 2d 60Q 369 N.W2d 722(1985). Whenthe state was unabie fulfill its promise, withdrawal of a no contest plea was
Whenthe defendant ééred a plea of no contest but refused to waive any constitin order State v Castillo,205 Ws. 2d 599 556 N.W2d 428(Ct. App. 1996),
tionalrights or to answer the judgejuestions, the judge should have set a trial da@b6-1628
andrefused any further discussion of the no contest plea. \SMieniecheskel27 Whetheradefendant knowingly entered Afford plea must be determined by the
Wis. 2d 234 378 N.W2d 283(1985). courtbased on the personal colloquy with the defendant and not whether specific
Due process does not require that the record of a plea hearing demonstrateMtrelswere used in making the plea. Stat€alentine206 Ws. 2d 419557 N.W2d
defendant'suinderstanding of the nature of the djeaat the time of the plea. State 439 (Ct. App. 1996)95-3494
v. Carter 131 Ws. 2d 69389 N.w2d 1(1986). Onetype of manifest injustice that would allow postconviction withdrawal of a
Bangertprocedures under this section apply to a defendant pleading not guiltydwilty plea is the failure to establish af@iént factual basis that the defendant eom
re(asoro)f mental disease or defect. StatSkegrud131 Ws. 2d 133389 N.W2d  mitted the ofense. State.\WJohnson207 Ws. 2d 239558 N.W2d 375(1997),
7 (1986). 95-0072
Failureto comply with this section is not necessaslgonstitutional violation. A defendant is automatically prejudiced when the prosecutor materially and sub
Proceduresnandated for plea hearings are discussed and a remedy established. St@i€iallybreaches a plea agreement. New sentencing is requiredv. Statth,207
v. Bangert131 Ws. 2d 246389 N.W2d 12(1986). Wis. 2d 258 558 N.W2d 379(1997),94-3364
Thewithholding of a sentence and imposition of probation, as those termseare Requirementsor accepting a no contest plea are discussed. Stdiekee,212
by courts, are functionally equivalent to sentencingifetlermining the appropriate wis. 2d 488569 N.W2d 93(Ct. App. 1997)97-0163
nessof a plea withdrawal. StateBooth,142 Wis. 2d 232418 N.Ww2d 20(Ct. App. A plea not knowinghand intelligently made violates due process and entitles the
1987). defendantio withdraw the plea. The plea may be involuntary either because the
Section971.04 (2) allows entry of plea to a misdemeanor by an attorney withalgfendantioes not have a full understandisfghe chage or the nature of the rights
the defendant being present, but for guilty or no contest pleas all requirements kg waived. State .vWan Camp,213 Ws. 2d 131 569 N.w2d 577(1998),
971.08except attendance must be met. Staltgause 161 Ws. 2d 919469 N.\W2d  96-0600
241(Ct. App. 1991). The test to determine a knowing and intelligent no contest plea is whather
A plea agreemertd amend a judgment of conviction upon successful completiatefendantias made a prima facie showing that the plea was made without the court’
of probation is not authorized by statute. Statdéayes167 Ws. 2d 423481 N.wW2d  conformancewith this section and whether the defendant has properly alleged that
699 (Ct. App. 1992). heor she in fact did not know or understand the information that shouldbleave
Thedecision to plead guilty is personal to the defendant. A defesddiarney — provided. The state mughen prove that the plea was knowingly and intelligently
cannotrenegotiat@ plea agreement without the defendakiiowledge and consent. madeby clear and convincing evidence. Stat¥an Camp213 Ws. 2d 131569

Statev. Woods,173 Ws. 2d 129496 N.W2d 144(Ct. App. 1992). N-%Zd 577(1998),?670600 faol | ified by th
Failureto comply with sub. (1) (c) is governkst sub. (2); the holding iBangert € unintentional misstatement of a plea agreement, promptly rectified by the

doesnot apply Themeaning of “likely” deportation under sub. (2) is discussed. Stagffortsof both counsel, did not deny the defendadtle process right to have the full

v. Beaza 174 Ws. 2d 1.8, 496 N.W2d 156(Ct. App. 1993). benefitof a relied upon plea bgain. State vKnox,213Wis. 2d 318570 N.w2d

A conclusory allegation of manifest injustiemsupportedy factual assertions, 59‘??5520?1%% ;33e7)§17rl_c%6§f2a uilty plea and order to implement a diversion agree
s Iegl.tally I|nsufﬁc|:||ent_ o entlttle a Qefenstitar;t\acl)ae\'/]gn ? hi%ﬂg %\ilmoztl(? 25% \mlt\?\;ﬂzrgw ment,the successfﬁl completio?] of>\,/v’?1immuld have resulté)d in dismissal of cn’mig
?(%ukgpp iggg) owing sentencing. wtatewashington s o nal chages, constituted “sentencing.” The standard to be applied in deciding a
. SRS : f : - : tionto withdraw the guilty plea was the “manifest injustice” standard applicable
In accepting a negotiated guilty plea for probation, the trial court should, but is h
requiredto, advise the defendant of the potentilximum sentence that may be i%%”&hv\r[g%t'ggf(gfttegssml%%c%gg_zbzi%n entered. SBaeney213 Ws. 2d 344
imposedf probation is revoked. Statedames]76 Ws. 2d 230 N.W.2d (Ct. App. : : :
1983)_ P * 0 ¢ PP A conviction following arAlford plea doesiot prevent imposing as a condition of
In the context of a plea tmgain, sub. (1) (a) is satisfied if the plea is voluntarily an&)robationthaéﬁhe defﬁnda]mmﬁlete a "leaéme“r: program that r%qujres a(_:lgnowlfecti]g
understandinglynade and a factual basis is shown for either temsé pleaded to Icnognzﬁtsigggglesl I;%?(/itogt%ntw: ée?érrlﬁsa;{éie ?rgciggrr]i\gﬁtuson:rh-;r: i'gnﬁgtﬂ;%;f the
°rﬁ"f‘g?%Begﬁ’ﬂ%dﬁﬁe,\[e\,?fz%"?gg Crgla&ed tolgginﬁe pleaded to. Sta F ent in the plea that gives the defendant any rights as to pdnisrﬁuetmx rel. Var-
reA, guiltysblea, mzde kn(.Jwineg a(nd 'voFI)L?r;tarilyAzéives all nonjurisdictional renv. Schwarz219 Ws. 2d 6155.79 N'qu 698.(1998)’96_2441
g S o S8 1 ™ informeco e “irect consequences: of tisa, ut due process does notrequre.
appeal. State vAniton, S. . . . . ! € ) ] :
PP ; d lpp incinal d forming the defendant of collateral consequences. Direct consequendesi-are
A plea agreement is analogous to a contract, and contract law principals are r%Ygﬁimmediate and lgely automatic and do not depend on the defersluttire
upon to interpret an agreement. The ssataforcement of a penafpyovision in the svehologicalcondition. State ex rel. &ten v Schwarz 219 Ws. 2d 615579
agreementor failure of the defendant to fulfill his obligations under #ggeement &ry 2d 688(1998) 062441 : :
did not require an evidentiary hearing to determine a breach when the breach : IO : . .
obviousand material and did not give the defendant a basis for withdrawing his plea! Nestates burden of proving that a plea was knowingly and voluntarily made can
Statev. Toliver, 187 Wis. 2d 345523 N.W2d 113 (Ct. App. 1994). not be proved by a negative inference. There must be sdinmeadive evidence of

An executory plea bgain is without constitutional significance, and a defendal efact, State vNichelson.220 Ws. 2d 214582 N.W2d 460(Ct. App.1998),

: b <3136
h?osggsggehtﬁroerse%grgetfg%gae;g)r(?:&ggoﬁsﬂgg gg;ﬁﬁﬁ:dnt.S%;ggxmtlasntrl)égfvasplea ZE defendans misunderstanding is citizenship status did not render his plea not
gd 528 52(‘3 N.W2d 569(Ct. App. 1994). ’ ! " voluntarily, knowingly, or intelligently entered. A defendant does not have a eonsti

. I T tutionalright to be informeaf the collateral consequences of the plea. There is no
__An Alford pleftz\, L(‘j”d.‘t*tf Whr']‘:h the dEfe”qt?”é Ft)tlfad$ guittjle enhetr ’g‘la'”tﬁ'”'”gt ﬂi tinction between lack of awareness and dirrafitive misunderstanding of a
innocenceor not admitting having committed the crime, is acceptable when stro :

proof of guilt has been shown. StateGarcia, 192 Ws. 2d 845532 N.W2d 111 A')'l')atigg?g§§%ggce- StateRodriguez221 Ws. 2d 487585 N.W2d 701(Ct.
(1995). Paroleeligibility is not a statutorily oconstitutionally necessary component of a

A trial court need not advise a defendant of the potential that restitiiobe 5jiq plea colloquy in a case in which a life sentence is imposed. SExee,225
orderedin accepting a plea under this sectiétestitution is primarily rehabilitative, \yis 2 702594 N.W2d 388(Ct. App. 1999)97-3217 ,

not punitive, and not "potential punishment” under {1 (a). State.\Dugan,193 No manifest injustice entitling defendant to withdraw a plea occurs when the

Wis. 2d 610534 N.w2d 897(Ct. App. 1995). ) ... defendants not informed of a collateral consequent¢he plea. That a conviction
A postconviction motion to withdraw a guilty plea requires showtiaga “mani  would result in the defendastipermanent prohibitiofrom possessing firearms
festinjustice” would occur if the motion is denied. A postconviction recantation hyhgerfederal law was a collateral consequence of his plea. A direct consequence
awitness may constitute new evidence showing a “manifest injustice” and requiriigsthave an déct on the range of punishment fehich the conviction is entered,
anew trial if there is a reasonable probability that a jury would reacfeeedif result.  5nqthe firearms prohibition arises outside of the state court proceedings under which
It is error for the judge to determine whetherrtheantation or the original allegation ¢, plea is taken and sentence imposed. Stitesna,226 Ws. 2d 482595 N.W2d
is true. State vMcCallum,198 Ws. 2d 149542 N.W2d 184(Ct. App. 1995), 44 (Ct. App. 1999)98-3421 ’
95-1518 . o ) o Thetrial court did not havan obligation to verify the accuracy of the information
A defendanteeking a postconviction plea withdrawal due to a violation of subgntainedn a guilty plea questionnairehen it did not rely on the incorrect informa
(1) () must make a prima facie showing that a violation occurrethestialso allege tion contained therein in conducting a personal coiloquy with the defendant to
thathe or she digiot know or understand the information that should have been pigescribethe correct elements of the crime and insure that the defendant understood
vided. Statev. Giebel,198 Ws. 2d 207541 N.W2d 815(Ct. App. 1995)94-2225  thenature of the crimes. StateBrandt,226 Ws. 2d 610594 N.w2d 759(1999),
Theconcept of notice pleading has no application to a postconviction motien chg—-1489
lenginga guilty plea. An allegation that a guilty plea was entered because of misinit was not fatal to a conviction entered on a pleacofontest that the defendant
formationprovided by counsel is merely conclusoRacts must be alleged tisliow  did not personally state “I plead no contest” when the totality of the facts, including
areasonable probability that but for counselfrors the defendant would have-pro a signed guilty plea questionnaised colloquy with the judge on the record, indicated
ceededo trial and that allow the court to meaningfully assess the claim of prejudigg intent to plead no contest. StatBurns,226 Ws. 2d 762594 N.W2d 799(1999),
Statev. Bentley 201 Wis. 2d 303548 N.W2d 50(1996),94-3310 96-3615
It is error for a trial court not to inquire whether the defendant has knowledge ofThe purpose of the court inquiry under sub. (1) (b) as to basic facts is to @rotect
the presumptive minimum sentence, buteh@r may be harmless if the defendantdefendantvho understands the clygr and voluntarily pleads guilty but does not-real
is otherwise aware of the minimum. Statéohr, 201 Ws. 2d 693549 N.W2d 497  ize that the conduct does not actually fall within the statutory definition of thgeshar
(Ct. App. 1996)95-2186 Thepurpose is not to resolve factual disputes about what did or did not happen; that
An Alford plea is acceptable only if strong proof of guilt has been shown. A plésfor a trial, which the defendaistwaiving the right to. State Merryfield, 229 Ws.
underan agreement to plesala related dénse to that chged that would have been 2d 52, 598 N.W2d 251(Ct. App. 1999)98-1106
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A claim of insuficient factual basis for chging a crime survives a no contest plea Once a defendant enterplea,an evidentiary hearing is necessary to determine
andcan be raised in a postconviction motion. Statdiggs,230 Ws. 2d 1, 601  whetherabreach of a plea agreement has occurred before the state may be permitted
N.W.2d 653 (Ct. App. 1999)98-1811 to withdraw from it. When after entry of the plea and before sentencing the trial court

Pleawithdrawals before sentencing are subject to a liberal “fair and just” standavelrnedthat if the defendant “screwed up” while on bail, sitete would be free to
that facilitates the dicient administration of justice by reducirtbe number of changeits sentencing recommendation, which ttefendant acknowledged and
appealsontesting the knowing and voluntariness of ple@sasons that have been agreedo, there was an amendment of the plea agreement. The state did not withdraw
consideredair and just are genuine misunderstanding of the piEaisequences, from the agreement when, based on the defersdsuiisequent misconduct, it recom
hasteand confusion in entering the pleas, and coerciothemart of trial counsel. mendeda harsher sentence than originally agreed to. Stdteniga, 2002 WI App
Statev. Shimek,230 Wis. 2d 730601 N.W2d 865(Ct. App. 1999)99-0291 233,257 Ws. 2d 625652 N.W2d 423 01-2806

Becauséhe state failed to provide the defendant with exculpatory evidence relategn the absence of any attachments to a waif/eights form or any other evidence
to his confession to the police and because that failure caused the defeptizan to i the record demonstrating that the defendant had knowledgeaiéthents of the
guilty, the defendard’post-sentencing motion to withdraw a guilty plea should havgifensechaged, coupled with the trial coustfailure to ascertain the defendant’
beengranted. State Btugeon,231 Ws. 2d 487605N.W.2d 589(Ct. App. 1999),  understandingf the elementduring the plea colloquyhe defendant made a prima
98-2885 ) , _facie showing that the colloquy failed to meet the requirements of sub. (1) (a) and

The Statedid not violate the sentencing terms of a plea agreement by failing g@ngert. State vLange, 2003 Wi App 259 Ws. 2d 774656 N.W2d 48Q01-2584
recitethe express terms of the sentenaepmmendation and by reciting a less than The district attorneys contact with the division of community corrections to €om
neutralstatement of the recommendation. Statdanson, 2000 WI App 1@32  pjain about a presentence investigation sentence recommendation, which resulted in
Wis. 2d 291 606 N.w2d 27§ 99-0120 . . . change in recommendatidrom probation to incarceration, breached the plea

A defendant should be freely allowed to withdraw a plea, prior to sentencing, gﬁreemenm which the district attorney'ofice agreed to make no sentence recom

anyfair and just reason, unless the prosecution will be substantially prejudiced. ;
statebears the burden of demonstrating substantial prejudice once a defendan ?goaég?n.State vHowland, 2003 Wi App 10464 Ws. 2d 279663 N.W2d 349

offereda fair and just reason for withdrawal of the plea. StaBellig, 2000 W1 6, Whenin closing agument counsetoncedes guilt on a lesser count in a multiple—

232Wis. 2d 561605 N.W2d 199 98-2196 t%ég!tcase, in light obverwhelming evidence on that count and in dorefo gain
i

If the court fails to establish a factual basis that the defendant admits consti e : - P :
the ofense pleaded to, manifest injustice justifying withdrawal of a plea exists. d é’g;g;ﬁﬁl?ﬁ#;g%? g;ee?gggrgﬁs\;éh&gﬂnggs:{gst:gl?arlf;‘?sgﬁgg tact
defendants not required to personally articulate the specific facts that constitute P . f P ; Y
elementsof the crime chayed. Al that is requireis that the factual basis is devel 2dmittinga clients guilt contrary to the cliers’plea of not guilty State vGordon,
opedon the record. State Thomas, 2000 WI 1232 Ws. 2d 714605 N.w2d 836 2003 WI 69,262 Ws. 2d 380663 N.W2d 765 01-1679 _ _

Judicial participation in the bgaining process raisesconclusive presumption

972665 dhatthe plea was involuntaryudicial participation in plea negotiations before a plea

If the defendant understaniisfore entering a plea that the trial court will not b h -
boundby the prosecutts sentence recommendation, the trial cowféviation from ~ 2dreement has been reached is barred. Staitiams, 2003 W1 App 16,265 Ws.

i f ; it et i 2d 229 666 N.W2d 58 02-1651
t7h8e’ rzefé’ %?egg egéognaq_%e,f,.r\}stzaeigE gngggSSt injustice. Stagiiiams, 2000 W1 Defendant'sautomatic ineligibility for Medicare and Medicaid benefits as the
A defendant found guilty following fair and error—free trial may not then objectre€sultof a drug treficking convictionimposed by operation of federal law by a-fed
to the trial courts pretrial rejection of aAlford plea. State.WMlliams, 2000 WI App ~ eraltribunal was a collateral consequence of the defersiguilty plea and was not

123,237 Ws. 2d 591614 N.W2d 11, 99-0812 groundsfor plea withdrawal. State Werten, 2003 WI App 17266 Ws. 2d 588
Thata defendant would be subject tprasumptive mandatory release date undep68 N.W2d 750 02-1530 )
s.302.11 (1g) (am) was a collateral consequence of the defesdanity of aplea, Thereis compliance witlBangertas long as there is a record that the defendant was

andthe court was hot required to inform the defendant of the presumptive mandaf¥igsentvhen rights were giveen massand was personally questioned by the court
releasadatefor the plea to have been knowingly entered. Statates, 2000 WI App to éstablish that he or she understood the rights, had no queatidnsaived those
224,239 Wis. 2d 17619 N.W2d 132 99-1643 rights. State v Stockland, 2003 WI App 17266 Ws. 2d 549668 N.W2d 810

If the circuit court fails to establish a factual basis that the defendant admits toQ#e2129 ) ) )
offensepleaded to, manifest injustice occurs. The inquiry requirement of sub. (1) (b)Vhendiscussing a plea recommendation, the state may not give a less than neutral
allowsthe judge to establish the factual basis for the plea as the juddie messloes ~ recitationof the agreemergtterms. Reference to the plea agreement was not less than
not require that the judge satisfy the defendhat he or she committed the crime. neutralwhen the prosecutor agreed with the presentence report that the defendant
A factual basis may be found solely in a stipulation tdabts stated in the complaint. neededo be incarcerated, without commentmgthe sentence recommendation in

Statev. Black, 2001 WI 31242 Wis. 2d 126624 N.W2d 363 99-0230 thereport. State. Stenseth, 2003 WI App 19866 Wis. 2d 959669 N.w2d 776
Oncea courtdecides to accept a plea agreement, it cannot reverse its accepta®2e3330
Statev. Terrill, 2001 WI App 70242 Wis. 2d 415625 N.W2d 353 00-2152 Thedefendans due process rights were violated when the investigating detective

Theclear and convincing evidence and close case rules do not apply in determiitinpe case gave a sentencing recommendation, written on police department letter
abreach of a plea agreement. Historical facts are reviewed with a clearly errondmesd that undermined the stategdlea bagained recommendation, irfeft breaching
standardand whether the stasetonduct was a substantial and matdnabch is a theplea agreement. when the circuit court had also forwarded the letteptesie
questionof law. State vWilliams, 2002 W1 1249 Ws. 2d 492637 N.W2d 733  tenceinvestigation writer to assess and evaluate. Stafatson, 2003 WI App 253,
00-0535 o ) ) ) 268Wis. 2d 725674 N.W2d 51, 03-0251

A defendant has a constitutional right to have a negotiated plgzirbanforced, Douangmaladoes not apply to defendants whoases were final befoBouang-
if it was relied on. A prosecut@ not required to enthusiastically advocate for a baimalawas issued. State kagundoye, 2004 WI £68 Wis. 2d 77674 N.W2d 526
gainedfor sentence and may inform the court about the charaictiee defendant, 02-2137
evenif it is negative. The prosecutor may not personalize information presanted The prosecution may discuss negative facts about the defendant in order to justify
away that indicates that the prosecutor has second thoughts about the agreemeatommended sentence within the parameters of a plea agrefndefeéndant is
Statev. Williams, 2002 WI 1249 Ws. 2d 492637 N.W2d 733 00-0535 _entitledto aneutral recitation of the terms of the plea agreement. The prosecutor may

Whena defendant repudiates a negotiated plea agreement on the ground that itg@vertly or covertly convey to the court that a sentence hatishethat recom
tainsmultiplicitous counts, the defendant materially and substantially breaches figndeds warranted; but the state is not obligatesiap something nice or positive
agreementWhen the defendant successfully challenges the plea and a conviction,g8ytthe defendant in order to avoid breaching a plea agreement. . Matgdihor
multiplicity grounds and the information has been amended pursuanéegotiated 2004\ 43,270 Wis. 2d 585678 N.W2d 220 01-3093
pleaagreement by which the state made gingr concessions, ordinarily the remedy " a gefendant breached plea agreements enterprevious completed cases for
'f]to roverse tfheO”V.'Ct'O”S and sentences, vacate the plea agreement, and reinsf@fign he hachlready served the sentences by collaterally attacking those convictions
t eoggmzaV\llT orzrzatl\?vnbLzltda dlferent'\rlewzegy may bezippropnate. StaRabin  jn 3 subsequent case in which they were faowdlid for penalty enhancement pur
son, 2002 W1 9,249 Ws. 2d 553638 N.W2d 564 00-2435 poses. State vDeilke, 2004 WI 104274 Ws. 2d 595682 N.W2d 945 02-2898

Generally,once counsel is appointed, the day-to—day conduct of the deéstse . :
with the atforneyHowever a defense attorney may not as a matter of trial strategy ' the court is aware of a plea agreement, the court must adgisiefendant per
admita clients guilt, contrary to the cliers’notguilty plea, unless the defendant sonallythat the court is not bound by the termshaft agreement and ascertain that
unequivocallyunderstands and consents to the admission. Sttedon. 2002 Wi the defendant understands this information. When the defendant shows that the court

App 53,250 Wis. 2d 702641 N.W2d 183 01-1679 failed to inform the defendant that it was not boundtiey plea agreement, and the
A plea agreement in which the prosecution agteedake no specific sentencing defendantlleges that he did not understand that the court was not bound, the defend

recommendatiowas not breached by the prosecutors commenting that the case @IS entitied to an evidentiary hearing on a motion to withdraw the plea. State v
“if not the most serious case I've handled this, je@rcertainly among the top two Hampton,2004 W1 107274 Ws. 2d 379683 N.w2d 14 01-0509 i
or three”and “this is one of the most serious non-fatal crimes that | have dealt with."The strategic decision byefense counsel to forego an objection to the state
Statev. Richardson, 2001 W1 App 15246 Ws. 2d 71, 632 N.W2d 84 00-2129  breachof a plea agreement without consulting the defendant was tantameutero
A valid plea requires only knowledge of the elements of tiemsé, not a knowl ing a renegotiated plea agreement without the defersdamiwledge oconsent. On
edgeof the nuanceand descriptions of the elements. Staffrechinski, 2002 Wi  thatbasis defense counsapierformance was deficient and because coundeft
56,253 Wis. 2d 38644 N.w2d 891 00-2545 cientperformance involved a breachabplea agreement, the defendant was automat
Sub.(1) (c) is a clear directive to circuit courts commanding what the owst  ically prejudiced. State Bprang, 2004 WI App 12274 Ws. 2d 784683 N.W2d
personallysay to the defendant. That the language is in quotation marks indicates #2& 03-2240 ) )
the statute should be followed to the lettéfra circuit court fails to give the mandated At sentencingpertinent factors relating to the defendamtharacter and behav
adviceand if the defendant moves the court and demonstrates that theliilel is ioral pattern cannot be immunized by a plea agreement between the defendant and
to resultin the defendarg’deportation, sub. (2) requires the court to vacate the cotie state. A plea agreement that does not allow the sentencing court to be apprised
viction and permit the defendant to withdraw a guilty or no—contest plea. Stateofrelevant information is void as against public poligye fact that the prosecuitor
Douangmala2002 W1 62253 Wis. 2d 173644 N.W2d 891 00-3292 commentsvere compelling and delivered by strong words dustransform the
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commentaryinto a pleebaigain violation. State.\Jackson, 2004 WI App 13274 Thecircuit court properly advised the defendant of the range of punishments asso
Wis. 2d 692 685 N.W2d 839 03-1805 ciatedwith his crimes when it informed him tie maximum term of imprisonment
A prosecutor may not make commethiat suggest the prosecutor believes the dighatcould be imposed. Nothing in sub. (1) (aBangertrequires a sentencing court
positionhe or she is recommending pursuant to a plea agreement feiestyfout  mustmake the maximum term of confinemessociated with a bifurcated sentence
may provide relevant negative information including information that has come éxplicit prior to accepting a plea of guilty or no contest. StaBeitton, 2006 WI App
light after a plea agreement has been reached. A proseantessert that a recom 118, Ws. 2d __ 718 N.W2d 146 05-1693
mendatioris appropriate and at the same timguarthat the circumstances were so  Sub.(2) uses the term “likely” and not “shall,” meaning the defendant need not
severethat the court should impose no less than the recommended sentence. $tatehe definitely will be deported as@sult of the case in question. Even though
v. Liukonen, 2004 WI App 15276 Ws. 2d 64 686 N.W2d 689 03-1539 anearlier conviction sparked an investigation and immigration defdisrn addi
A plea agreement that leads a defendant to believe thaterial advantage or right tional sexual assault conviction obviously would be included as part of the Immigra
hasbeen preserved when, in fact, it cannot legally be obtained, produces a pleattbatand Naturalization Serviceinformationwhen determining whether to deport
is as a matter of law neither knowing nor voluntary teddefendant must be allowed him, the defendant had shown his plea in this caensé was likely to result in his
to withdraw the plea. Eveifithe trial court had rejected the illegal provision atsendeportatiorrequiring that he be permitted to withdraw his plea. Std&edolla, 2006
tencing,it would not have cured the error when the defendant was induced to emM#érApp 154, Ws.2d _ ,  N.\W2d __ 05-2717
theplea by a promise that the state cawdder keep. State Rawson, 2004 WI App A package plea agreement, which is a plea agreement contingent on two or more
173,276 Ws. 2d 418688 N.W2d 12 03-2116 codefendantall entering pleas according the terms of the agreement, is not invol
Whena defendant entered a plea believing he would not be subject to the collatergaryif the defendant felt pressure in the sense of a psychological need to try to help
consequencethat actually applied and that belief was based finmaitive, incorrect  his codefendants get the benefit of the package agreement. . Satgette, 2008VI
statementsn the record by the defendantounsel and the prosecutor that were nobpp 178, _ Vis.2d __, _ NMWM2d _ 04-2211
correctecby the court, the plea was not knowingly and voluntarily entered and couldThereis a diferent route to plea withdrawal froBangert Regardless whether
bewithdrawn. State.\Brown, 2004 WI App 17276 Ws. 2d 559687 N.W2d 543  pleacolloquies contaiBangertviolations, defendants are entitled to post-sentenc
03-2915 ing plea withdrawal if they can show by clear and convincing evidence that their plea
Williams, 2003 WI App 16, expressly applies only to direct judicial participationwasnot knowingly or voluntarily entered, the test for which asks whether a motion
in the plea bayaining process itself. A judgetomments othe strength of the stase’ allegesfacts suficient to entitle the movant to relief, or presents only conclusory
caseandurging a defendant to carefully consider his or her chances of prevailingaitegationsor if the record otherwiseonclusively demonstrates that the defendant
trial are many stepemoved from the direct judicial participation in plea negotiationss not entitlecto relief. There is no hybrid test that would apply when a plea colloquy
thatoccurred inWilliams  State vHuntey 2005 WI App 5278 Wss. 2d 419692  complieswith Bangertand its progenyyet stillaguably contributes to a misuneer
N.W.2d 256 03-2348 standing. State vHowell, 2006 WI Appl82, _ Ws.2d __ , _ NW2d __,
Thestate is not required to correct a misstated sentence recommendation forcefily0731
or enthusiastically It is suficient to promptly acknowledge the mistake of fact and \when the accused rejected a pleayaar on a misdemeanor charand instead
to rectify the error without impairing the integrity of the sentencing process. Staguested jury trial, the prosecutor did not act vindictively in raising thegghéw
v. Bowers, 2005 W1 App 7280 Ws. d2d 534696 N.w2d 255 041093 afelony. United States\Goodwin,457 U.S. 36§1982).
e state was free to recommend consecutive sentences under a plea agree ) -
that contained no provision regarding whether the sentence for the pIedgeschaém?ﬂéggsﬂg??izcﬁfﬁggﬁiﬁ ! ﬂ'&g{oﬁgﬁfm \;%%%iiqgﬁ%?agégn Sd(l)(j(gggg)ar
wasto run concurrent or consecutive with the sentence entered in another procee p awing : Y ’ o '
Statev. Bowers, 2005 WI App 7280 Ws. 2d 534696 N.W2d 255 04-1093 hena defendant knowingly entered a guilty pial the state’evidence sup
Wisconsineliminated parole and good-time credit when it adoptétritth—in— porteda conviction, the conviction was valid even though the defendant gave testi
sentencing’scheme. The lack of parole eligibility and good—time cramgiot direct MONY inconsistent with the plea. HanseMathews424 F2d 1205(1970). )
consequencesf aplea that a court must inform a defendant of prior to accepting aFollowing a guilty plea, the defendacould not raise a speedy trial issue. United
plea. State vPlank, 2005 WI App 10282 Ws. 2d 522699 N.W2d 23504-2280  Statesv. Gaertner583 F2d 308(1978).
A defendant seeking to withdraw a plea of guilty or no contest prior to sentencingsuilty pleas in Visconsin. Bishop, 58 MLR 631.
mustshow a fair and just reason for allowing the withdrawal, which is some adequat@|eas of guilty; plea bgaining. 1971 WLR 583.
reasorfor defendang change of heart oth#évan the desire to have a trial. A lack of
knowledgeof sex ofender registration or that one is eligible for a ch. 980 commit . . .
mentare fair and just reasons for withdrawinguélty plea. Prejudice needed to merit 971.09  Plea of guilty to offenses committed in several
adenial of a plea withdrawal must be significanorder to trump a defendamfair  counties. (1) Any person who admits that he or she has-com

and just reason. Entitlement to withdrpleasto some chaes, does not not entitle - ; : : B i
the defendant to withdraw afjuilty pleas. State.Welson, 2005 WI App113,282 mitted crimes in the county in which he or she is in Custody and

Wis. 2d 502701 N.W2d 32 04-1954 alsoin another county in this state may apply to the district-attor

Thestate is free to negotiate away any rightay have to recommend a sentenceney of the county in which he or she is in custody to beggar
but, the state does not have a right to make an agreement to sta tuface of

factualinaccuracies or to withhold relevant factual information froncthet. Such with those crlmgs so that the person may plead QU”'fY and be sen

anagreement would violate a prosectgaiuty and result in sentences based upotencedfor them in the county of custodyThe applicatiorshall

incompletefacts or factual inaccuracies, a notion that is abhorrent to the legal syst i inti i i

Statev. Neuaone, 2005 W App 12484 Ws. 2d 473700 N.W2d 298 04-0196 %nte;miﬁ \siv%?crr:ptlor;(c\]; all adrgmﬁd dcnmes and the name of the
A court is not required to conduct an on—the-record colloquy with respect t&gun Yy c e_ac as co . e ' o

defendant'glesire to abandon a not guilty Bason of mental disease or defect plea.  (2) Upon receipt of the application the district attorney shall

Only fundamental constitutionaights warrant this special protection and such a ple; ; ; H i i
falls outside the realm of fundamental rights. Stafgancis, 2005 WI App 16285 Breparean information Ch@mg all the admitted crimes and nam

Wis. 2d 451701 N.W2d 632 04-1360 ing in each count the county where each was committed. The dis
If a defendant makes a prima facie showing that he or she was not informed ottt attorney shall send @opy of the information to the district

directconsequences of a plea, the burden shifts to the state to show by clear and ; ; :
vincing evidence that the plea wisowingly, voluntarily, and intelligently entered. éﬁ%mey()f each other county in which the defendaufiits he or

The state was required to prove that the defendant knew the correct maximum &hecommitted crimestogether with a statement that the defend
tencedespite being given erroneoinformation at every stage of the proceedingant has applied to plead guilty in the countycnfstody Upon

The defendant was not required to show that the misinformatmsed the plea. : : : [P
Statev. Harden, 2005 WI App 25287 Ws. 2d 871707 N.W2d 173 05-0262 receiptof the information and statement, the district attorney of

In the absence of any objection to crimes being read in, the court may assumettvatother county may execute a consent in writing allowing the
the defendant admits them for purposes of being considered at sentencing. Becgﬁndanto enter a plea of guilt'ryl the county of CuStOdyO the

read-ingdo not increase the range of punishment, they are indirect consequences . . . L
knowledgeof them is not required for a defendant to enter a knowing, intelligent, G? e chaged in the information and committéd the other

voluntaryplea. State.\Lackershire, 2005 WI App 26888 Wis. 2d 609707 N.w2d  county,and send it to the district attorney who prepared the-infor
891, 05-1189 i
The defendant asserted a fair and just reason to allow him to withdraw his gui tyatlon' L . . .
plea; specifically that he had a genuine misunderstanding avbether he would (3) The district attorney shall file the informatiomany court
be guaranteed an opportunity to warkh law enforcement to potentially receive a of the district attorneg county having jurisdiction to try or accept

i ing. ins, 2006 W1 App8.289 Ws. 2d 523710 N.W2d ; \ . .
Eggeggitoz‘z”;e“‘““g Statedenkins, 2 PR8,289 s 3 a plea of guilty to the most serious crime alleged therein as to

Althougha circuit court must establish trtlefendant understands every elemervhich, if alleged to have been committedanother countythe

of the chages to which he or she pleads, the court is not expected to explain ev@¥trict attorney of thatounty has executed a consent as provided
elemenif every chage in every caseBangertallows a court to tailor a plea colloquy .

to the individual defendant, but in customizing a plea colloguy a circuit court mi&t SUb.(2). The defendant then may enter a plea of guiltlito
do more than merely record the defendaafirmation of understanding. A state offensesalleged to have been committed in the county where the

ment from defense counsel that he or sherbgiswedthe elements of the clug, i i
without some summary of thelements or detailed description of the conversationcOurtls located and to all feinses aIIeged to have been committed

cannotconstitute an dfmative showing that the nature thfe crime has been com ih other counties as to which the district attorney has executed a
glsunzl%%tzed. State v Brown, 2006 WI 100, ___ 18/ 2d ___,716 N.W2d 906  consentunder sub(2). Before entering a pleaf guilty, the

For purposes of plea withdrawal motions, sentencing, when a deferred prosecu?’t%rendanSha.” warve in ertlng any right to .be _tl’led in the county
agreement is involved, encompasses the initial disposition of the case afetigee  Where the crime was committed. The district attorney of the
enterthe agreement and the agreement is ratified by the trial couat miotion for  countywhere the crime was committed need not be present when
pleawithdrawal after entry of the agreement is subject to the standard for withdra : [ ;
of a plea after sentencing. Statdaley 2006 W1 App81, 288 Ws. 2d 646716 S plea ismade but the district attornsyivritten consent shall be

N.W.2d 146 05-0048 filed with the court.
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(4) Thereuporthe court shall enter such judgment, the sam@71.10 Speedy trial. (1) In misdemeanor actions trial shall
asthough allthe crimes chaed were alleged to have been eomcommencevithin 60 days from the date of the defendaiitial
mittedin the county where the court is located, whether or not thppearancén court.
courthas jurisdiction to tryll those crimes to which the defendant (2) (a) The trial of a defendant clyd with a felony shall
haspleaded guilty under this section. commencewithin 90 days from the date trial is demanded by any

(5) The county where the plega made shall pay the costs ofpartyin writing or on the record. If the demand is made in writing,
prosecutiorif the defendant does not pay them, and is entitled a copy shall be served upon the opposing partye demand may
retainfees for receiving and paying to the state any fine which magt be made until after the filing of the information or indictment.
be paid by the defendant. Tleterk where the plea is made shall (b) If the court is unable to schedule a trial pursuant tdagar
file a copy of the judgment of conviction with the clerk in eacthe court shall request assignment of another judge pursuant to s.
countywhere a crime covered by the plea was committed. TFB61.03

district attorney shall then move to dismiss any gkarcovered  (3) (a) A court may grant a continuance in a case, upon its own
by the plea of guiltywhich are pending against the defendant imotion or the motion of any partyf the ends of justice served by
thedistrict attorneys countyand the same shall thereupon be disaking action outweigh the best interest of the public and the
missed. defendantn aspeedy trial. A continuance shall not be granted
History: 1979 c. 311993 a. 486 underthis paragraph unless the court sets forth, in the record of the

It was not errofor the court to accept a plea before an amended complaint was fi i i iti i i
whenthe defendant waived the late filing and was not prejudiced theFetiyreto Eﬂse,elther orally or in writing, its reasons for finding that the ends

preparean amended information prits obtaining consents by the district attorney<Of J.U.Stice served by the gfantin’@the Continuan.ce outweigh the
involved did not invalidate the conviction when thensentsvere actually obtained” bestinterests of the public and the defendant in a speedy trial.

andthe defendant waived the defect. Failure to dismiss thgeshiarone of theourt . .
tiesdid not deprive the court of jurisdiction. Failure of a district attorney to specifi (b) The factors, among others, which the court shall consider

cally consent to one feinse did not invalidate the procedure when the error was cleth determining whether to grant a continuance under@gare:

cal. Peterson.\State54 Ws. 2d 370195 N.W2d 837(1972). ; : ;
Althoughthe statute requires a plea of guilty to bothgtimary case and the case 1. Whether the failure to grant the continuance in the pr(—)ceed

being consolidated, it is a logical extension to allow the defendant to ask for the d&g WO‘_Jld be likely to ma_ke a _Continu_atio_n of the proceeding
solidation of a case from another county to which a guilty plea has been entered wmpossmleor resultin a miscarriage of justice.

a case in which guilt was found by the court. StaRachwal159 Ws. 2d 494465 :
N.W.2d490(1991). 2. Whether the case taken as a whole is so unasdao com

In a consolidated case, amendment of thegesafrom another county is not per PI€X, due to the number of defendants or the nature of the prosecu
missible. When amendment of those ajis occurs after consolidation, the originaltion or otherwise, that it is unreasonable to expect adequate prepa

trial court retains jurisdictionlf the original chage does not have the identical-ele ration within the periods of time established by this section
mentsof the amended chge, double jeopardy does not prevent prosecution of the '

original chage in the original county although a guiliyea was entered to the 3. The interests of the victim, as defined i850.02 (4)
amendedchage in the other court. State@illon, 187 Ws. 2d 39522 N.W2d 530 .
(Ct. App. 1994). (c) No continuance under géa) may be granted because of
generalcongestion of the coust’calendar or the lack of diligent
preparatioror the failure to obtain available witnesses on the part
of the state.
(a) “District attorney” hashe meaning given in 850.02 (2m) (4) Every defendant not tried in accordance with #stion
b) “Victim” has the meaning given in@50.02 (4) shall be dischged from custody but the obligations of the bond
(b) ] ) 99 ' ) or other conditions of release of a defendant shall continue until
(2) Inany case in which a defendant has beergeliawith a modified or until the bond is released or the conditions removed.
crime, the district attorney shall, as soon as practicabfer afl History: 1971 c. 465.93; 1971 c. 46298 1977 c. 18%.135 1979 c. 341993
of the victims in the case who have requested the oppormmitya-ii5(jl99l7 a.181 e balandi . icab o th <o of a tia
i i i 1 H ederal court applie alancing test is applicable to review the exercise of a trial
oppO(tunltyto confer with the dIStr.ICt attomey concerning the pr(%:ourt‘s.discretion on a requefr the substitution of trial counsel, with the associated
secutionof the case and the possible outcomes of the prosecuti@iuestor a continuance. Phifer 8tate§4 Wis. 2d 24218 N.W2d 354
including potentialplea agreements and sentencing recommendaA party requesting a continuance on grounds of surprise must haetual sur
tions. The duty to confer under this subsection does not limit t&e from an unforeseeable development; 2) when surprise is caused by unexpected
. . o X X i . testimony,the probability of producing contradictory or impeaching evidence; and
obligation of the district attorney to exercise his or her discreti@fesulting prejudice if the request is denied. AngiBtate,’6 Wis. 2d 191251

concerningthe handling of any criminathage against the N.W.2d28(1977).
defendant A delay of 84 days between a defendafitst court appearance and trial on misde
: L o meanortraffic chaiges was not so inordinate as to raise a presumption of prejudice.
(3) At the request of gictim, a district attorney shall make astate vMullis, 81 Wis. 2d 454260 N.W2d 696(1978).

reasonablattempt to provide the victiwith notice of the date, A Stfaﬁof_proceediggs gauseg by the m’erlolcutcg%/ appeal V%‘wp%ed theun

time and place of scheduled court proceedings in a case involvitiif 3151 (Tedoy o " -(2). State exrel. Raberis 97 Ws. 2d 63293

the prosecution of a&rnme of which he or she is a victim and any Following a guilty plea, the defendacould not raise a speedy trial issue. United

changesn thedate, time or place of a scheduled court proceedifigites. Gaertner583 F2d 308(1978).

for which the victim has received notic€his subsection does not o ] )

apply to a proceeding held before the initial appearance to set &fL.105 Child victims and witnesses; duty to expedite _

ditions of release under cB69. proceedl_ngs. In all criminal and dellnquenqy cases, _jl_Jvenlle
(4) If a person is arrestedr a crime but the district attorneyfaCt_f'nd'ng hearings under ¢i8.31 and juvenile dispositional

; : ; ot ingsinvolving a child victim or witness, as defined in s.
decidesnot to chage the person with a crime, the district attorne%e""“ngs'nVo I VI : .
shallmakea reasonable attempt to inform all of the victims of th 50.02 the court and thelistrict attorney shall take appropriate

: ; actionto ensure a speedy trial in order to minimize the length of
?ﬁg%reg/c;fhh ;hcerirﬁ)]eersact)r:hv;?zn?gested tthat person will not be time the child must endure the stress of the chilavolvement in

) . " ) the proceeding. In ruling on any motion or other request for a
(5) If a person is chged with committing a crime and thege|ayor continuance of proceedings, the court shall consider and

chargeagainst the persas subsequently dismissed, the districgjve weight to any adverse impact the delay or continuance may

attorneyshall make a reasonable attempinform all of the vie  haye on the well-being of a child victim or witness.

tims of the crime with which the person was cpad that the History: 1983 a. 1971985 a. 262.8; 1993 a. 981995 a. 77

chargehas been dismissed.

(6) A district attorney shall maka reasonable attempt to pro 971.11 Prompt disposition of intrastate detainers.
vide information concerning the disposition ofase involving a (1) Whenevetthe warden or superintendent receives notice of an
crimeto any victim of the crime who requests the information.untriedcriminal case pending in this state against an inmate of
History: 1997 a. 181 state prisonthe warden or superintendent shall, at the request of

971.095 Consultation with and notices to victim. (1) In
this section:
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theinmate, send by certified mail a written request to the distriglan. When a misdemeanor is joined with a felahe trial shall
attorneyfor prompt disposition of the case. Tieguest shall state bein the court with jurisdiction to try the felony

the sentence then being served, the datpasble eligibility if (2) JoINDER OF DEFENDANTS. Two or moredefendants may be
applicable,or the date of release to extended supervision, thRargedn the same complaint, information iadictment if they
approximatedischage or conditional release date, and prior-decjrealleged to have participated in the same act or transaction or
sionrelating to parole. If there has been no preliminary examing the same series of acts or transactions constituting one or more
tion on the pending case, the request shall state whethanth®  rimes. Such defendants may be alied in one or moreounts

waivessuch examination, and, if so, shall&ecompanied by a tggetheror separately and all of the defendants needbeot
written waiver signed by the inmate. chargedn each count.

_(2) If the crime chayed is a felonythe district attorney shall  (3) Reier From PREJUDICIAL JOINDER. If it appears that a
eithermoveto dismiss the pending case or arrange a date for pfgfendanbr the state is prejudiced by a joindercdmes or of
liminary examination as soon as convenient and notify#ifelen  gefendantsn a complaint, information or indictment or by such
or superintendent of the prison thereafiess such exam'nat'onjoinderfor trial togetherthe court may order separate triafs

hasalready been held or has beeaived. After the preliminary ¢, s grant a severance of defendants or provide whatever other
examinationor upon waiver thereofhe district attorney shall file relief justice requires. The district attorney sfaailise the court

tahn mfofrtmettltqlon, uréless it has eglrtea%y btefen filed, %T]d mail ‘? COBMor to trial if the district attorney intends to use the statement of
€reotto the waraen or superintendent for seranéne inmate. 'gxcodefendant which implicates another defendant in the crime

The district attorney shall bring the case on for trial within 12 :
daysafter receipt of the request subject t8%1.10 SE?L%%?'JSZL?UDO”’ the judge shall grant a severance as to any

(3) If the crime chayed is a misdemeandhe district attorney (4) TRIAL TOGETHER OF SEPARATE CHARGES. The courtmay

\?vri]t?llilneggedramsogtet?rgg?ltsf) ft?ﬁeiga[loerstb“ng it on for trial , 4er> or more complaints, informations or indictments to be
Y p. q i tried together if the crimes artle defendants, if there is more than
(4) If the defendant desires to plead guilty or no contest to #§e could have been joined in a single complaint, information or

complaintor to the information served upon him or héte igictment. The procedure shall be the same as if the prosecution
defendanishall notify the district attorney thereof. The districlyere under such single complaint, information or indictment.
attorneyshall thereupon arrange for the defendaatraignment  pigiory: 1093 a. 486

assoon as possible and theurt may receive the plea and Ppro i 2 defendants were clyad and the cases consolidated, and one then pleads
nouncejudgment. guilty, there is no need for a severance, especially if the trial is to the court. Nicholas

. . .. V. State49 Ws. 2d 678183 N.W2d 8(1971).
(5) If the defendant wishes to plegnlllty to cases pendlng In Severancés not required if the 2 chgesinvolving a single act or transaction are

more th_an one countthe several district attorneys involved mayoinextricably intertwined so as to make proof of one crime impossible without proof
agreewith the defendant and among themselves for all such pleate other Holmes vState 63 Ws. 2d 389217 N.W2d 657(1974).
to be received in the appropriate court of one of such Countieslgrﬁi{eprocess of law was not violated, nor did the trial court altsisiiscretion, by

. nyingthe defendarg’motion to sever 3 counts of sefeates from a count of first—
s.971.09shall govern the procedure thereon so far as applical ggremrde, Bailey v State55 Wis. 2d 331222 N.W2d 871(1974).

(6) Theprisoner shall be delivered into the custody of the-shern ajoint trial on chages of buglary and obstructing anfifer, while evidence as

i H H i H i to the fabrication of an alibi by the defendant was probative as buidiary, the sub
iff of the county in Whl(?h the Cng 1S pendmg fo.r transportmlonstantial danger that the jury might employ the evidenceiamative proof of the ele
to the court, and the prisoner shall be retained in that cusit@ely mentsof that crime, for which the state was required to introdegarate and inde

ing all proceedings under this section. The shehidll return the pendentevidence showing guilt beyoraireasonable doubt, required the court to

prisonerto the prison upon the completion of the proceedings a%ninistera clear and certain cautionary instruction that the jury should not consider
R : R .evidenceon the obstructing count as cient in itself to find the defendant guilty
duringanyadjournments or continuances and between the prelijipuglary. Peters vState70 Ws. 2d 22 233 N.W2d 420(1975).

inary examination and the trial, except thathié department certi  Joinderwas not prejudicial to the defendant moving for severance wheosise
fies a jail as being suitable to detain the prispheror she may be bly prejudicial efect of inadmissibléearsay regarding the other defendant was pre
detainedthere until the court disposes of the case. The prison gn;%tlvely cured bynstructions. State vJennaro76 Ws. 2d 499251 N.W2d 800

eX|St.mg sentence Con“nuels to run and he or she receives time, codefendard’antagonistic testimony merely corroborates overwhelming pro
creditunder s302.11while in custody secutionevidence, refusal to grant severance is not an abuse of discretion. Haldane

o : B : tate 85 Wis. 2d 182270 N.w2d 75(1978).
(7) If the district attorney moves to dismiss any pending ca$ oinderof chages against théefendant was proper when separate acts exhibited

orif it is not brought on for trial Wi_thin the time specified in SUbsomemodus operandi. FrancisState86 Ws. 2d 554273 N.W2d 310(1979).
(2) or (3) the case shall be dismissed unless the defendant hasetrial court properly deleted implicating references from a codefersczom
escapedr otherwise prevented the trial, in which case the requéssionrather than granting the defendamtiotion for severance under sub. (3). Pohl

for disposition of the case shall be deemed withdrawn and of‘ﬁﬁtme’.96 Wis. 2d 290291 N.W2d S54(1980). . .
hetrial court did not abusiés discretion in denying a severance motion ane fail

further legal efiect. Nothingin this section prevents a trial aftering to caution the jury against prejudice when 2 counts were joined. SBatinger
the periodspecified in sub(2) or (3) if a trial commenced within 100Wis. 2d 691303 N.W2d 585(1981).
suchperiod terminates in a mistrial or a new trial is granted. Joinderis not prejudicial when theame evidence would be admissible under s.
History: 1983 a. 5281989 a. 311993 a. 4861995 a. 481997 a. 283 904.04if there were separate trials. Statéfall, 103 Ws. 2d 125307 N.W2d 289
A request for prompt disposition under this section must comply with sub. (1)(1‘}1981)' . - L . .
orderto impose on the statee obligation to bring the case to trial within 120 days,, | he!rial court abused its discretion in denying a motion for severance of codefen
Statev. Adams 207 Wis. 2d 568558 N.W2d 923(Ct. App. 1996)96-1680 dants'trials when the movant made an initial showing that his codefesdesti
Whetherdismissal under sub. (7) is with or without prejudice is within the sourtmonywould have established his alibi defense and his entire defense was based on
discretion. State vDavis, 2001 Wi 136248 Ws. 2d986 637 N.W2d 62000889  the alibi. State.Brown,114 Ws. 2d 554338 N.w2d 857(Ct. App. 1983).
Theresponsibility for complying with the sub. (2) 120-day time limit for bringing Joinderunder sub. (2) was proper when two robberies were instigated by one
acase to trial cannot be imposed on the defendant. Ondisthiet attorney receives defendant'prostitution and the other defendangystematic robbing austomers
therequest under sub. (Ihe responsibility for prompt disposition is placed on thevho refused to payState vKing, 120 Ws. 2d 285354 N.W2d 742(Ct. App. 1984).
district attorney The trial court erresvhen it failed to dismiss the case when the Misjoinderwas harmless erroiStatev. Leach,124 Ws. 2d 648370 N.W2d 240
120—-daytime limit was not met. State kewis, 2004 WI App 21,277 Ws. 2d 446 (1985).

690N.W.2d 668 03-3191 To be of “thesame or similar character” under sub. (1), crimes must be of the same
type, occur over a relatively short time period, and evidence as to each must overlap.
971.12 Joinder of crimes and of defendants. Statev. Hamm,146 Ws. 2d 130430 N.W2d 584(Ct. App. 1988).

i W i If an appellate court vacates a conviction on one or more counts when multiple
(1) JOINDER OF CRIMES. Two or more crimes may be ¢ In ountsare tried togethethe defendant is entitled to a new trial on the remaining

thesame CQmplaininfor_mation or indictment in a separate _Couréountsupon showing compelling prejudice arising from evidence introducgato
for each crime if the crimes cluygd, whether felonies or misde portthe vacated counts. StatdcGuire,204 Ws. 2d 372556 N.W2d 111 (Ct. App.

meanorsor both, are of the same or similar charaotare based 1996).95-3138 _ . o
iolation of sub. (3) does not require a new trial in all cases but is subject to harm

onthe same act or transac“_on .OI’ on 2 or more acts or transacqgﬁgrror analysis. State King, 205Wis. 2d 81555 N.W2d 189(Ct. App. 1996),
connectedogether or constituting pant$ a common scheme or 95-3442
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Simultaneoutdrials of 2defendants before 2 juries is permissible. Animpermissi  (¢) Except as provided in pdb), the court shall not proceed
D o 25, o By he Lny it caee ccompliehes, he recftfersu (2) unil it has found that it s probable that the defend
1997),96-2873 ant committed the dénse chaged. The findingnay be based

Joinder and severance. 1971 WLR 604. uponthe complaint qrif the defendant submits arfidévit alleg

ing with particularity that theaverments of the complaint are
971.13 Competency. (1) No persorwho lacks substantial materiallyfalse, upon the complaint and the evidence presented
mentalcapacity to understand the proceedings or assist in hisaga hearing ordered by the courthe defendant may call and
herown defensenay be tried, convicted or sentenced for the-condross—-examinaitnesses at a hearing under this paragraptnbut
missionof an ofense so long as the incapacity endures. court shall limit the issues and witnesses to those required for
(2) A defendant shall not be determined incompetent to prdeterminingprobable cause. Upon a showing by the proponent of
ceedsolely because medication has beeis teing administered goodcause under 807.13(2) (c), testimony may be received into
to restore or maintain competency therecord of the hearing by telephone or live audiovisual means.

(3) Thefact that a defendant is not competent to proceeg !f the court finds that any clygr lacks probable cause, it shalkdis
not preclude any legal objection to the prosecution undfis31 Miss the chage without prejudice and release the defendant
which is susceptible of fair determination prior to trial and witho@xceptas provided in €971.31 (6)
the personal participation of the defendant. (2) ExamINATION. (@) The court shall appoint one or more

(4) Thefact that a defendant is not competent to prodees €xaminershaving the specialized knowledge determined by the
not preclude a hearing undera§8.38 (4)or (5) unless the prob courtto be appropriate to examine and report upon the condition
able cause finding required to be made at the hearing cannotdbéhe defendant. If an inpatient examination is determinetidy
fairly made without the personal participation of the defendangourtto be necessarthe defendant may be committed to a-suit

History: 1981 c. 3671997 a. 1821999 a. 188 ablemental health facility for the examination period specified in
) Jludicial Cqun(%il %or'fnmgtee’s l;l]ot(a, 1981Fundﬁ1mental fairness preclpdﬂﬁn— par. (c), which shall be deemed dagpent in custody under s.
inal prosecutiorof a defendant who is not mentally competent to exercise his or H 1 i
congitutionabnd procedural rights. State ex rel. l\%ataliB%hubenS? Wis. 2d 315 @73'155 If the exgmlnatlpn is tbe conducted by the departmgnt
322(1973). of health and family services, the court shall order the individual

Sub. (1) states the competency standard in conformity with Dusiysv,362 U.S.  to the facility designated by the department of health and family
402 (1960) and State ex rel. HaskinsDodge County Cour§2 Ws. 2d 250265  gervices.
(1974). Competency is a judicial rather than a medical determination. Not every . . .
mentallydisordered defendant is incompetdhe court must consider the degree of ~ (@am) Notwithstanding pa(a), if the courtorders the defendant
impairmentin the defendarg’capacity to assist counsel and make decisidmsh i K
counselcannot make for him or heBeeState vHarper57 Wis. 2d 5431973); Nor BO be examlﬂelc: gy the .depaﬂ:memhor a depart.ment.lflaghw
woodv. State74 Ws. 2d343(1976); State MAlbright, 96 Wis. 2d 122(1980); Pick ~ departmenshall determine where the examination will be-con
ensv. State 96 Ws. 2d 549(1980). ducted, who will conduct the examination and whether the
Sub.(2) clarifies that alefendant who requires medication to remain competegixaminatiorwill be conducted on an inpatient or outpatient basis.

is nevertheless competent; the court may ordedéfiendant to be administered such ; : : : i
medicationfor the duration of the criminal proceedings under s. 971.14 (5) (c). Any such outpatient examination shall be condumesdjall ora

Sub.(3) is identical to prior s. 971.14 (6). It has been renumbered for better stdeckedunit of a facility In any case l;'nder_ this Pafagraph in_ which
tory placement, adjacent to the rule which it clarifies. [Bill 765-A] the department determines that an inpatient examination is-neces
Defensecounsel having reason to doubt the competency of a client musmtaisesary’the 15-day period under pée) begins upon the arrivaif

'\,SV?;‘_‘*ZY,V"2*2)‘7“59‘;0,%@3&;%%&3%”6?de“”‘“"“s notwithstanding. \Samensoni33 ) o Jefendant at the inpatient facilityf an outpatient examination

A probationer has a right to a competency determination when, during a revoca®€gun by or through the department, and the department later
proceedingthe administrative law judge has reason to doubt the probataer  determineghat an inpatient examination is necesstny sherif
petence.The determination shall be made by the circuit court in the county -of S%alltransport the defendant to the inpatient facility designated by

tencing,which shall adhere to s871.13 and 971.14 to the extent practicable. Sta /
ex rel. Vanderbeke vEndicott, 210 Wé. .2d 502563 N.W2d 883(1997),95-0907  the department, unless the defendant has been released on bail.

Thereis ahigher standard for determining competency to represent oneself than (b) If the defendant has been released on bail, the court may
for competencyo stand trial, based on the defendamtiucation, literagyluency . . . X . !
in English, and any physical or psychological disability that méecafhe abilityo MOt Or_der an |nv0Iunta_ry Inpatient examination unless__the defend
communicatea defense. When there is no pre—fitding of competency to proceed antfails to cooperate in the examination or the examimferms

andpostconviction relief is sought, the court must determiitecéin make a mean i ; i
ingful nunc pro tunc inquiryIf it cannot, or it finds that it can but the defendant Waghe court that inpatient observatigs necessary for an adequate

not competent, a new trial is required. Statilessig,211 Ws. 2d 194564N.W.2d ~ examination.
716(1997),95-1938 . N (c) Inpatient examinations shall be completed and the report

A prior mentaliliness or a mental illness diagnosis made subsequent to the pr% : . . s . . .
ceedingin question may create a reason to doubt competbatyeither categeri 01 €Xamination fl|ed_ Wlthln 15 days after the.exam_matlon IS
cally creates a reason to doubt competertate vFarrell,226 Ws. 2d 447595 orderedor as spec|f|ed in pa(am), whichever |sappl|cab|e,
N.W.2d 64 (Ct. App. 1999)98-1179 Y : ;

It is entirely reasonable thatcompetency examination designed to address %nless’for good cause, the facmty or_exam_ln_er ap_pomte_d by the
defendant'sability to understand the proceedings and assist counsel mayidless  COUrt cannotcomplete the examination within this period and
issues of future dangerousness, which a court may reasaoablger when gauging requestsan extension. In that case, the court may albme
theneed for public protection in setting a sentence. St&goski 2001 WI App _ ; oAt : . :
112,244 Ws. 2d 49629 N.W2d 50 00-1586 15-dayextension of the examination period. Outpatient examina

A’judgewho carefully considered the transcribed record and her recollection di@ns shall beompletedand the report of examination filed within

previousproceeding involving the defendant, did not impermissiedyify. There 30 days after the examination is ordered.

Is no substantive dérence between a judgedbservation of a defendantlemeanor . .

atthe time of a competency hearing and the jugigbservations of the defendant at (d) If the court orders _that the examlnatlon_be COﬂdUCted_On an

Weaélféé”%i%,eﬁ"b%ﬁ?tzh %ﬂlayobz% gr%batlve- deﬁmg]ksy 2002 ng Az%% gﬁ\ﬁlllmmpatlent basis, the shefifof the countyin which the court is

T o T A o e ey eraed on ofher grounds. located shall transport any defendant not free on baitre
Counsel'stestimony on opinions, perceptions, and impressions of a formersclien@xaminingfacility within a reasonable timafter the examination

competencyiolated the attorney—client privilege and shouldimate been revealed s ordered and shall transport the defendathegail within a rea

e GO ot 1he e client. Statéleeks, 2003 W1 10863 Ws. 20 sonabletime after the shefiand county department of commu

nity programs of the county in which the court is located receive

971.14 Competency proceedings. (1) PRoceepings.(a) Notice from the examining facility that the examination iesn
The court shall proceednder this section whenever there is regompleted.
sonto doubt a defendastcompetency to proceed. (e) The examiner shall personally observe and examine the

(b) If reason to doubt competency arises afterdisfiendant defendantnd shall have access to hisher past or present treat
hasbeen bound over for trial after a preliminary examinatisn, mentrecords, as defined under54..30 (1) (b)
aftera finding of guilty has been rendered by the jury or made by (f) A defendant ordered to underexamination under this sec
the court, a probableause determination shall not be required arithn may receivevoluntary treatment appropriate to his or her
the court shall proceed under syB). medicalneeds. The defendant may refuse medication and treat
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mentexcept in a situation where the medication or treatmenttige state proves by evidence that is clear and convincinghtbat
necessaryo prevent physical harm to the defendant or others.defendanis incompetent. If the defendant is found incompetent
(9) The defendant may be examined for competency purpod&slif the stateproves by evidence that is clear and convincing that
atany stage of the competency proceedingshygicians or other thedefendant is not competent to refuse medication or treatment,
expertschosen by the defendant or by the district attorndy ~ underthe standard specified in sB) (dm) the court shall make
shallbe permitted reasonable access to the defendgmirfionses a determination without a jury and issue an order that the defend
of the examination. antis not competent to refuse medication or treatment for the
(3) Report. The examiner shall submit to theurt a written defendant'smental condition and thathoever administers the
reportwhich shall include all of the following: medicationor treatment to the defendant shall observe appropri

(a) A description of the nature of the examination and an ide‘?ite medical standards. . .
tification of the persons interviewedhe specific records (c) If the court determines that the defendant is competent, the

reviewedand any tests administered to the defendant. criminal proceeding shall be resumed. ,
(b) The clinical findings of the examiner (d) If the court determines that the defendant is not competent

Th inés opini ding the defend t andnot likely tobecome competent within the time period-pro
(c) The examines opinion regarding the defendanpresent ;40qin sub.(5) (a) the proceedings shall be suspended and the
mentalcapacity to understand the proceedings and assist in h'ﬁ@fendant released, except as provided in @Hb).

her defense. . (5) CommiTMENT. (@) If the court determines that the defend
(d) If the examiner reports that the defendant lacks cempg,icnot competent but is likely to become competent within the
tency, the examines opinion regarding thikelihood that the period specified in this paragraph if provided widppropriate
defendantif provided treatment, may bestored to competency yoaimentthe court shall suspend the proceedings and commit the
within the time period permitted under s¢$) (a) _ defendanto the custody of thdepartment of health and family
(dm) If sufficient information is available to the examiner taseryicesfor placement in an appropriatestitution for a period of
reachan opinion, the examinaropinion on whether the defend time not to exceed 12 months, or the maximum sentence specified
antneeds medication or treatmeartd whether the defendant isfor the most serious fefnse with which the defendant is afed,
not competent to refuse medication or treatment. The defendgficheveris less. Days spent in commitment under this-para
is not competent to refuse medication or treatment if, becausgyfphare considered days spent in custody und@r155
mental illness, developmental disabilitalcoholism or drug = ;) if the defendant is not subject to a court order determining
dependenceand after the advantages and disadvantages of aad jefendant to be not competent to refoedication or treat
alternativesio accepting the particular medication or treatmeile i tor the defendart’ mentalcondition and if the treatment
havebeen explained to the defendant, one of the following is t“fﬁbility determines that the defendant shduddsubject to such a
1. The defendant is incapable of expressing an understandiBgirt order the treatmentacility may file with the court with
of the advantages and disadvantages of accepting medicatiofdifceto the counsel for the defendant, the defendadtthe dis
treatmentand the alternatives. trict attorneya motion for a hearing, under the standard specified
2. The defendant is substantially incapable of applying &m sub.(3) (dm) on whether the defendant is not competent to
understandingf the advantages, disadvantages and alternativefusemedication or treatment. A repam which the motion is
to his or her mental illness, developmental disahiliigoholism basedshall accompany the motion and notice of motion and shall
or drug dependence in order to make an informed choice asridudea statement signed by a licensed physician that asserts that

whetherto accept or refuse medication or treatment. the defendant needs medication or treatmentthatithe defend
(e) The facts and reasoning, in reasonable detail, which —antis not competent to refuseedication or treatment, based on
thefindings and opinions under pa(b) to (dm) are based. anexamination of the defendant by a licensed physicisithin

(4) HeARING. (a) The court shall cause copies of the report {9 days after a motion fled under this paragraph, the court shall,
be delivered forthwithto the district attorney and the defens&nderthe procedure:s and standards specified in(8liib), deter
counselor the defendant personally if mepresented by counsel.Mine the defendard’ competency to refuse medication or treat
Uponthe request of the shérir jailer chaged with care and cen mentfor the defendard’ mental condition. At th_e request of the
trol of thejail in which the defendant is being held pending or dufléfendantthe defendang counsel or the district attornetpe
ing a trial or sentencing proceeding, the court shall cause a c@§fingmay be postponed, but in no case may the postponed hear
of the report to be delivered to the sHavifjailer The sherifor 1Ng be held more thaB0 days after a motion is filed under this
jailer may provide a copy of the report to the person who is respiragraph. o _
sible for maintaining medical records for inmates of the jail, or to (b) The defendant shall be periodically reexaminedhgy
a nurse licensed under ch4l, or to a physician or physician treatmentfacility. Witten reports of examination shall be -fur
assistanticensed under subcH. of ch. 448who is a health care nishedto the court 3 months after commitment, 6 months after
provider for the defendant or who is responsible for providingommitment,9 months after commitment and within 30 days
healthcare services to inmates of the jail. The repoail not be prior to the expiration of commitment. Eaaport shall indicate
otherwisedisclosed prior to the hearing under this subsection.eitherthat the defendant has become competent, that the defend

(b) If the district attorneythe defendant and defense couns@t remains incompetent but that attainment of competency is
waive their respective opportunities to present other evidence igly Wwithin the remaining commitment period, or that the
theissue, theourt shall promptly determine the defendanom ~ defendanhas not made sugirogress that attainment of compe
petencyand, if atissue, competency to refuse medication or-red€ncy is likely within the remaining commitment period. Any
ment for the defendarg’ mental condition on the basis of thd€Portindicating such a lack of sfidient progress shall include
reportfiled under sub(3) or (5). In the absence of these waiverstN€ €xaminets opinion regardingvhether the defendant is men
the court shall hold an evidentiary hearing on the issue. lapor@!!¥ ill, alcoholic, drug dependent, developmentally disabled
showingby the proponent of good cause und@0s.13 (2) (c) infirm because of aging or other like incapacities.
testimonymay bereceived into the record of the hearing by-tele (c) Upon receivinga report under paf), the court shall pro
phoneor live audiovisual means. At the commencemenhef ceedunder sub(4). If the court determines that the defendant has
hearing the judge shall ask the defendant whether he or she clagsomecompetent, the defendasttall be dischged from com

to be competent or incompetent.th defendant stands mute omitmentand the criminal proceeding shak resumed. If the
claimsto be incompetent, the defendant shall be found incemg@urtdetermines that the defendant is makindiceht progress
tentunless the state proves by the greater weight of the crediigiwardbecoming competent, the commitment shall continue.
evidencethat the defendant is competent. If the defendairhs (d) If the defendant is receiving medication the court may
to be competent, the defendant shall be found competent unieskeappropriate orders for the continued administratiothef
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medicationin order to maintain the competermfehe defendant maybe required by due process to so inquire where the evidence raisksiensuf

for the duratiorof the proceedings. If a defendant who has be quEt)) Pate vRobinson383 U.S. 375387 (1966); Drope.WMissouri,420 U.S. 162

restoredto competency thereafter again becomes incompetenthe wisconsin supremeourt has held that a defendant may not be ordered to
the maximum commitment period under pga) shall be 18 undergoa competency inquiry unless tbeurt has found probable cause to believe
monthsminus the days spent in previous commitments uthdier Decr she s guity of the tnse chared. State.McCredden3s Vs, 2d 6611967).
. . . erethis requirement has not been satisfied through a preliminary examination or
subsectionpr 12 months, whichever is less. verdictor finding of guiltprior to the time the competency issue is raised, a special
(6) DISCHARGE; CIVIL PROCEEDINGS. (a) If the court deter probablecause determination is required. Subsection (1) (b) allows that determina

. A . . tion to be made from the allegations in the criminal complaint withoevatentiary
minesthat it is unlikely that the defendant will beconwmnpetent hearingunless the defendant submits a particularizéidaafit alleging thataver

within the remaining commitment period, it shall disgfgathe mentsin the criminal complaint are materially false. Where a hearing is held, the
defendanfrom the commitment and release him or, lexcept as issueis limited to probable cause and hearssidence may be admitted. See s.

: ; 1.01(4) (c).
provided in par(b). The court may order the defendant to apm:’\gj'SutL(2) (a) requires the court to appoint one or more qualified exantoers

in courtat specified intervals for redetermination of his or hefaminethe defendant when there is reason to doubt his @ohepetency Although
competencyto proceed_ the prior statute required the appointment of a physician, this section allows the court
. . to appoint examiners without medical degrees, if thaiticular qualifications enable
(b) When t_he courtlischages a defendant from COMMItMENkpemto form expert opinions regarding the defendansmpetency
underpar (a), it may order that the defendae taken immedi Sub.(2) (b), (c) and (d) is intended to limit the defendastay at the examining
ately into custody by a law enforcemenficifal and promptly facility to that period necessary for examination purposes. In many cases, it is pos
; i I i~ sible for an adequate examination to be made without institutional commitment,
deliveredto a.fgcmty specifiedn s.51.15 (2) an appFOVEd pr"C expeditingthe commencement of treatment of the incompetent defendant. Fosdal,
treatment facility under £1.45 (2) (c)or anappropriatenedical The Contributions and Limitations of Psychiatriesimony 50 Ws. Bar Bulletin,

or protective placement facility Thereafter detention of the No.4, pp.31-33 (April 1977).

Sub.(2) (e) clarifies the examinarright of access tile defendard’past or present
defendanshall be governed by $1.1551.45 (1), 0r55.135 as treatmentecords, otherwise confidential under s. 51.30.

approprlate.Thedlstrlct_attorney or (_:orporatlon counsel may-pre Sub.(2) () clarifies that a defendant on examination status may receive voluntary
parea statement meeting the requirements 6flsl5(4) or (5),  treatmentbut, until committed under sub. (5), magt be involuntarily treated or
51.45(13) (a) or55.135based on the allegations of the criminainedicatedunless necessafyr the safety of the defendant or others. See s. 51.61 (1)
complaintand the evidence in the case. This statement shall®g®- () and ().

- . s . . . ub. (2) (9), like prior s. 971.14 (7), permits examinatiothefiefendant by an
givento the director of the facility twhich the defendant is deliv expertof his or her choosing. It also allows access to the defendant by examiners

eredand filed with the branch of circuit court assigned to exerciséectecby the prosecution at any stage of the competency proceedings.
criminal jurisdiction in the county in which the criminal ches Sub.(3) requires the examiner to render an opinion regarding the probability of

; ; : ; i timely restoration to competendy assist the couirt determining whether an incem
arependlng, where it shall ide, without corroboration by other petentdefendant shoulde committed for treatment. Incompetency commitments

petitioners,a_s_a petition fOI’_ commitment undei54.200r 51.45  maynot exceed the reasonable time necessary to determine whether there is a sub
(13) or a petitionfor protective placement unders5.075 This stantial probability that the defendant will attain competency in the foreseeable

; ; et G future: Jackson vindiana 406 U.S. 715738 (1972). The new statute afsguires
sectiondoes not restrict the power of the branch of circuit daurt thereport to include the facts and reasonivigch underlie the examinarclinical

which the petition is filed to transfer the matter to the branch @dings and opinion on competency
circuit court assigned to exercise jurisdictiomder ch51 in the Sub.(4) is based upon prior s. 971.14 (4). The revision emphasizes that the deter

county. Days spent in commitment or protective placement p inationof competency is a judicial matteBtate ex rel. Haskins Bodge County
- . rt,62 Wis. 2d 250(1974). The standard of proof specified in State ex rel. Matalik
suantto a petition under this paragraph shall not be deemed d .%%hubertfﬂ Wis. 2d 315(1973) has been changed to confornthi® “clear and

spentin custody under €73.155 convincingevidence” standard of s. 51.20 (13) (e) and Addingtdexas 441 U.S.

. . . 418(1979). [but sed987 Ws. Act 85
. © l(]; a persé)on |I’]S Commlttguhder 351.20§ursua£1t toa %etl Sub.(5) requires, in accordance with Jacksolmgiana406 U.S. 71§1972), that
tion under par(b), the county epartment undeb$.420r51.437  competencyommitments be justified e defendare continued progress toward
to whose care and custody the person is committedredidjl the  becomingcompetent within a reasonable time. The maximum commitment period
court which dischayed the personnderpar (a) the district attor s establishedit 18 months, in accordance with State ex rel. Haskidedge County

f h ? hich th is | d d th Gourt,62 Wis. 2d 250(1974) and other data. dfdefendant becomes competent while
ney for the county in which that court is located and the pessoriommittedtor treatment and later becorinsompetent, further commitment is per

attorneyof record in the prior criminglroceeding at least 14 daysnmittedbut in no event may the cumulated commitment periods exzeetnths or

i H i R i the maximum sentence for thefefise with which the defendaistchaged, which
prIOI’ to tranSfemn.g. or dISChgmg the defenda.'nt from an |r.rpa' everis less. State evel. Deisinger vTreffert, 85 Ws. 2d 257270 N.W2d 402
tienttreatment facility and at least 14 days prior to the expiratigfyzg)

of the order of commitment or any subsequent conseacoriles Sub. (6) clarifies th@rocedures for transition to civil commitment, alcoholism

unlessthe county department or the department of health and famatmenﬁr ;larotegtive placerr;eln,t when the Cﬁmgeftengy commitment§ p‘me\m

; ; ; ; or is not likely to be, successful in restoring the defendant to compet€hepew

ily services has applied for an ?XtenSIO.n' statuterequires the defense counsel, district attorney and criminal court to be notified

(d) Counsel who have received notice under (mz)ror who vyhenfthedefendant is disbchgreg fro(T civri]l commitmgnt, in ordelr mggwmina
; N ; ; tion of competency may be ordered at that stage. State ex rel. s.

otherwiseobtain information that defendant dISChQEd under d 197297 N.W2d 881(1977). The procedures specified in sub. (6) are not intended
par.(a) may have become competent may move the COUIt 10 Orgife the exclusive means of initiating civil commitment proceedings against such
thatthe defendant undgo a competency examination under sut%).ggsogls.See, e.g., In Matter of Haskin)1 Ws. 2d 176(Ct. App. 1980). [Bill

(zl){ Ifrtifrlle ChOL:g S%gr(:ers’ a re%O{;Shall lf:f :;”etd r%]%er(%)hlaé?d ~Judicial Council Note, 1990{Re amendment of (1) (c)] The McCreddezaring

a hearing held under suf4). € court aete €s € is substantially similar ipurpose to the preliminary examination. The standard for

defendants competent, theriminal proceeding shall be resumedadmissiorof telephone testimony should be the same in either proceeding.
If the court determines that the defendant is not competent, it shdfle amendment of (4) (b)] The standard for admission of telephone testimony at
releasehim or her burnay impose such reasonable nonmonet??:ompetency hearing is the same as that for a preliminary examination. See s. 970.03

e N ; 3) and NOTE thereto. [Re Ordeif.ef-1-91]
conditions as will protect the public and enable the court aRd diStpe egisiature intended by the reference to s. 973.155 in sub. (5) (a) thaingeod

trict attorney to discover whether the person subsequentlyditbe accorded persons committed as incompetent to stand trial. . Statere,
becomesompetent. 167Wis. 2d 491481 N.W2d 633(1992).

History: 1981 c. 3671985 a. 29176, Sup.Ct. Order 141 Ws. 2d xiii (1987); A competency hearing may be waived by defermensel without dirmative
108 n B 405 1050 & 51107 Sir Cr OvoiBE We 3 i (1600)A06 & 4y assend the defendant. State@uck,176 Ws. 2d 845500 N.W2d 910(1993).
1995a. 275.9126 (19) 1995 a. 2681997 a. 2522001 a. 162003 a. 1222005 a. The statebears the burden of proving competency when put at issue by the-defend
264, ant. A defendant shall not mibject to a criminal trial when the state fails to prove

Judicial Council Committee’s Note, 1981Sub. (1) (a) does not require the courtcompetencay the greater weigldf the credible evidence. A trial cowrtompe
to honor every request for an examination. The intent of sub. (1) (a) is to avoid uni@8cydetermination should breversed only when clearly erroneous. Statear
essaryexaminations by clarifying the threshold for a competenqyiry in accord ~ f00t, 207 Wss. 2d 214558 N.W2d 626(1997),94-1817 See also State Byrge,
ancewith State vMcKnight, 65 Ws. 2d 5831974). “Reason to doubt” may be raised2000WI 101,237 Wis. 2d 197614 N.W2d 477 97-3217
by a motionsetting forth the grounds for belief that a defendant lacks competencyA probationer has a right to a competency determination when, during a revocation
by the evidence presented in the proceedings or by the defancialidtjuies with  proceedingthe administrative law judge has reason to doubt the probasauen
the judge or courtroom demeanoin some cases an evidentidrgaring may be petence.The determination shall be made by the circuit court in the county -of sen
appropriatgo assist the court in deciding whether to order an examination under stéimcing,which shall adhere to s871.13 and 971.14 to the extent practicable. State
(2). Even when neither party moves the court to cadaympetency inquirghe court  exrel. Vanderbeke \VEndicott,210 Ws. 2d 502563 N.W2d 883(1997),95-0907
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Theburden of proof under suf4) (b), when a defendant claims to be competenthe trial. The compensation of the physicians or psychologists

doesnot violate equal protection guarantees. It balances the fundamentabfight : P
notbeing tried when incompetent and of not having liberty denied because of inci allbe fixedby the court and paid by the county upon the order

petence.State vWanta, 224 Ws. 2d 679592 N.W2d 645(Ct. App. 1999)98-0318  Of the court as part of the costs of the action. The receighpy
undereub. (3) 5 noy bt to iy B o violaion scouned: State 6x l. Hagepg Sicianor psychologist summoned under this section of any
Marten, 226 Ws. 2d 687394 N.W2d 791(1999),97-3841 - Ha89¢6¥hercompensation than that so fixieg the court and paid by the

If the court determines under sub. (4)t{djt the defendant is not competent andcounty, or the ofer or promise by any person to pay such other
Encithe-efendant may be. onlly Gommited Under Sub. &) (a4 wel &4 aub. (6) g mpensatioris unlawful and punishable as contempt of court,
Whena prosecutor was subsequently notified that the defendant was not an apprdgr€ fact that the physician or p5y0h0!09|5t has been app_Olnted by
atecandidatefor civil commitment because he was not mentally retarded, the stdfee court shall be made knowo the jury and the physician or

wasauthorized to request for reevaluation under sub. (6) (d). Staszey 2004 WI i i _ i
App 83,272 Ws. 2d 697679 N.W2d 910 03-1578 psychologistshall be subject to cross—examinattnboth par

Wisconsin’snew competency to stand trial statute. Fosdal and Fullin. WBB OH.es'
1982. _ (3) Notless than 10 days before trial, or at any other tirae
Theinsanity defense: Ready for reform? Fullin. WBB Dec. 1982. the court directs, any physician psychologist appointed under
. sub.(2) shall file a report ohis or her examination of the defend
971.15 Mental responsibility of defendant. (1) A person ant with the judge, who shall cause copiebe transmitted to the
is not responsible focriminal conduct if at the time of such eon gsirict attorney and to counsel for thefendant. The contents of
ductasa result of mental disease or defect the person lacked report shall be confidential until the physician or psychologist
stantialcapacity either to appreciate the wrongfulness of his or hefs testified or at the completion of the triéihe report shall cen
conductor conform his or her conduct to the requirements af lapin an opinion regarding the ability of the defendardgpreciate
(2) As used in this chaptethe terms “mental disease orthe wrongfulness of the defendamiconduct or to conform the
defect” do not include an abnormality manifested only byefendant'sonduct with the requirements of law at tinee of the
repeatectriminal or otherwise antisocial conduct. commissionof the criminal ofense chayed and, if stfcient
(3) Mental disease or defect excluding responsibility is aimformationis available to the physician or psychologisteach
affirmative defense which the defendant must establish to-a reen opinion, his orher opinion on whether the defendant needs
sonablecertainty by the greater weight of the credible evidenceedicationor treatment and whether the defendant ioatpe
History: 1993 a. 486 tentto refuse medication or treatment. The defendant is not com
It is not a violation of due process to put the burden of firenative defense of petentto refuse medicatioar treatment if, because of menta ill
R S ey g ) efect on the defendant.  Statécbard 50 Wis. 24 408184 ness developmental disabilifyalcoholism or drug dependence,
Psychomotorepilepsy may be legally classified as a medtatase or defect. andafter the advantages adisadvantages of and alternatives to
Spraguev. State52 Wis. 2d 89 187 N.W2d 784(1971). acceptingthe particular medication or treatment have been

Thestate does not have to prodesgdence contradicting an insanity defense. Thexplain h fendan ne of the following is true:
burdenis on the defendant. GibsorState55 Wis. 2d 1.0, 197 N.W2d 813(1972). expla edio the defe da ¢, one of the follo X gis true .

A voluntarily drugged condition is not a form of insanity that can constitute a men (&) The defendant is mcapable of expressing an Under_Star_‘dmg
tal defect odisease. Medical testimony can not be used both on the issue of guilbfothe advantages and disadvantages of accepting medication or
provelack ofintent and also to prove insanitibson vState55 Ws. 2d 110, 197 {regtmentand the alternatives
N.W.2d813(1972). . ) . . .

Thelegislature, in enacting the ALI Institute definition of insanity as this section, (0) The defendant is substantially incapable of applying an

deliberatelyand positively excluded “antisociebnduct” from the statutory defini understanding)f the advantages disadvantages and alternatives

tion of “mental disease or defectSimpson vState52 Wis. 2d 605215 N.W2d 435 . . ¢ R L. .

(1974). to hisor her mental |IIr_1ess, developmental _dlsablhﬂjcoholl_sm
Theijury was not obliged to accefpte testimony of 2 medical witnesses, althougt?! drug dependence in order to make an informed choice as to

thestate did not present meditabtimony because it was the jugytesponsibility ~ whetherto accept or refuse medication or treatment.

to determine the weight and credibility of the medical testim tz vState 64 . . .
Wis. 2d 469219 N W2d 327(1974). v oL b (4) If the defendant wishes to be examined by a physician,

Voluntary intoxication instructions were proper when the defendantesnty  pSychologisior other expert of his or her own choice, the examiner

from anon-temporary pre—psychotic condition, precipitated a temporary psychoggg|| rmi have r nabl h fendant for
stateby voluntary intoxication. State Kolisnitschenko84 Wis. 2d 492267 N.Ww2d *Shallbe pe tted to have reasonable access to the defendant fo

321(1978). the purposes of examination. No testimony regarding the mental
“Thecourt properly directed the verdict agaitiat defendant on the issue of mentaicondition Qf the defend_am shall be received fronplyysician,
diseaser defect. State.\Leach,124 Ws. 2d 648370 N.W2d 240(1985). psych0|og|sbr exper[ withessummoned by the defendant unless

Useof expert evidence gdersonality dysfunction in the guilt phase of a criminalngt |ess than 15 days before trial a report of the examination has
trial is di dState vM ,195 Wis. 2d 388536 N.W2d 425(Ct. App. 1995), . L. .
ohopyy oeecievivomgan S i S(Ct. App ) beentransmitted to the district attorney and unless the prosecution

When a defendant requests aththour change to a not guilty byason of mental has been dbrded an opportunity to examine and observe the

diseaseor defect plea, the defendant has the burden of showing why the changgg i
appropriate. There must be an fef of proof encompassing the elements of th%aé?endamf the opportunity has been Seasonably demanded. The

defenseand a showing of why the plea was not entered eaBlate vOswald, 2000 Statemay summon a physician, psychologist or othgert to tes

WIAApp 3t,_232 \/t\IS- 2d 1%3t606 NdWth 238 97tH1219 4 col i tttlfy, but that witness shall not give testimony unless not less than
court Is not required to conauct an on—tne-record colloquy with respeci H H H H

defendant'dlesire to abandon a not guilty lBason of mental disease or defect plea@'3 days before trial a written re_port bis or her examination of

Only fundamental constitutionabhts warrant this special protection and such a plethe defendant has been transmitted to counsel for the defendant.

falls outside the realm of fundamental rights. Stafgancis, 2005 WI App 16285 ] ;

Wis. 2d 451701 N.W2d 632 04-1360 (5) If a physician, psychologist or other expert who has
The power of the psychiatric excuse. Halleck, 53 MLR 229. examinedhe defendant testifies concerning the defenslanéa
Theinsanity defenseConceptual confusion and the erosion of fairess. MacBait@ll condition, he or she shdle perml_tted to make a statement as

67MLR 1 (1983). to the nature of his or her examination, his or her diagnosis of the
Evidenceof diminished capacity inadmissible to show lack of intent. 1976 WLRyentalcondition of the defendant at the time of the commission

623. . L .

of the ofense chaged, his or her opinion as to the ability of the
defendanto appreciate the wrongfulnesstbé defendant’ con

971.16 Examination of defendant. (1) In this section: ductor to conform to the requirements of law and, iffisignt

(@) ““Physician” _ha}’s the meaning given ir#88.01 (5) informationis available to the physician, psychologist or expert
(b) “Psychologist” means a person holding a véiténse to reach an opinion, his or her opinion on whether the defendant
unders.455.04 needsmedication or treatment anehether the defendant is not

(2) If the defendant has entered a plea of not guilty by reasmmpetent to refuse medication or treatment fordésfendans
of mental disease or defect or there is reason to believe that menehtalcondition. Estimony concerning thdefendans need for
diseaseor defect of the defendant will otherwise become an issoeedicationor treatment and competence to refuse medication or
in the case, the coumay appoint at least one physician or at leagieatmenimay not be presented before the jury thdei®rmining
onepsychologist, but not more than 3 physicians or psychologisite ability of the defendant to appreciate the wrongfulness of his
or combination thereof, to examine the defendanttanestify at or her conduct or to conform his or her conduct with the require
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mentsof law at the time of the commission of the criminéon$e (b) If a defendant is found not guilty by reason of mental dis
chaged. The physician, psychologist or other expert shall be peaseor defect, the court shall enter a judgment of not guilty by rea
mittedto make an explanation reasonably serving to clarify his sonof mental disease or defect. The court shall thereupon proceed
herdiagnosis and opinion and may be cross—examinedaas/to unders.971.17 A judgment entered under this paragraph is-nter
matterbearing orhis or her competency or credibility or the validlocutory to the commitment order entered unde®&1.17 and
ity of his or her diagnosis or opinion. reviewableupon appeal therefrom.

(6) Nothing in this section shall require the attendance at tge%ggozr%:? 3\?8723. 86(119537';1. 31334, 1995 a. 24.9126 (19) Sup. Ct. OrdeNo.
trial of any physician, psychologist or other expert witness for afy 03 207 Ws. 2d xv - ) )
purposeother than the giving of his or her testimony crime (nclucing any mental element) o seven before. evidence Is (aken on the
History: 1989 a. 31359 1991 a. 391995 a. 2682005 a. 244 pleaof not guilty by reason of mental disease or defect. This statute provides for the
Denyingthe defendars’ motion for a directed verdict after the defendas#inity = procedurabifurcation of the pleas of not guilty and not guilty tgason of mental

witnesses had testified and the state had retsted,allowing 3 witnesses appointed diseaseor defect, in order that evidence presented on the latter issue not prejudice
by the court to testifywas not arabuse of discretion. StateBeigenthal 47 Ws.  determinatiorof the former State ex rel. LaFollette Raskin34 Ws. 2d 607(1976).

2d668 178 N.Ww2d 16(1970). ) ) Thelegal efect of a finding of not guilty by reason of mental disease or defect is
Therules stated iBergenthalapply to a trial to the court. LewisState57 Ws.  that the court must commit the defendant to the custody of the department of health
2d 469 204 N.w2d 527(1973). andsocial services under s. 971.17.

It was not error to allow a psychiatrist to express an opinion that no psychietrisgub_(z) allows a five—sixths verdict on the plenot guilty by reason of mental
could form an opinion as to the defendarégal sanity because of unknown vari giseaser defect. [87 Act 86]
ables. Kemp v State61 Wis. 2d 125211 N.W.2d 793(1973). The decision to withdraw a not guilty by reason of mental defect plea belongs to

“Mental condition” under sub. (3) refers to the defeomental disease or defect, the defendant, not counsel. StateByrge,225 Ws. 2d 702594 N.W2d 388(Ct.
not o an intoxication defense. LovedayState74 Ws. 2d 503247 N.W2d 16 app 1999)97-3217 '
(1976_). ) _ o ) o o Section972.01 (1), which requires state consent to the waiver of a jurgrimaal

An indigent defendant is constitutionally entitled to an examining physician, @fal, applies when a defendant seeks to waive a jury in the responsibility phase of a
stateexpense, when mental status is an issue, but this statute is not the vehicle tg§gfcateditrial. The state has a legitimate interest in having the decision of mental
isfy this right. State vBurdick,166 Ws. 2d 785480 N.W2d 528(Ct. App. 1992).  regponsibilitydecided by a jury State vMurdock, 2000 Wi App 17®38 Wis. 2d

301, 617 N.W2d 175 99-0566

971.165 Trial of actions upon plea of not guilty by rea - A directed verdict against a criminal defendant on the issue of insanigonsts

i tutional. Leach vKolb, 911 F2d 1249(1990).
son of mental disease or defect. (1) If a defendant couples A defendant can only be found not guiltydeson of mental disease or defect after

alplea of not guilty with a plea of not guilty by reason of mem%hmittingto the criminal conduct or being found guiltwhile the decision made in
diseaseor defect: the responsibility phase is not criminal in nature, the mental responsibility phase

: ; ; insa part of the criminal case in general, and the defendant is entittedke
(a) There shall be a separation of the issues with a Sequedﬁ?&ﬁh amendment at the mental responsibility phase without peiihite vLan

orderof proof in a continuous trialThe plea of not guilty shall be genbach2001 Wi App 222247 Wis. 2d 933634 N.W2d 916 01-0851
determinedirst and the plea of not guilty by reason of mental dis Thetrial courts wholesale exclusion of the defendamtfoferedexpert and lay

easeor defect shall be determined second testimonyregarding post-traumatic stress disorder from the guilt phase of a murder
. . n . trial did not violate the defendastight topresent a defense and to testify on her own
(b) If the pleaof not guilty is tried to a jurythe jury shall be behalf. Morgan v Krenke,232 F3d 562(2000).

informed of the 2 pleas and that a verdict will be taken upon th@estricting the admission pbychiatric testimony on a defendantiental state:
pleaof not guilty before the introduction of evidence on the ple#isconsins Steele curtain. 1981 WLR 733.

of not guilty by reasoonf mental disease or defect. No verdict on . )

the first plea may be valid or received unless agreed talby 971.17 Commitment of persons found not guilty by

jurors. reason of mental disease or mental defect. (1) CommiT-
If both pl ; ; ; hall h MENT PERIOD. (&) Feloniescommitted befer July 30, 2002.
exc(g)puhgﬁt pleas are tried to a juthiat jury shall be the Same’Exceptas provided in pafc), when a defendant is found not guilty

1. If one or more juroraho participated in determining theby reason of mental disease or mental defect of a felony com

) Cs itted before July30, 2002, the court shall commit the person to
];Ir:;sr: eptlrelg gﬁgog?:aunabte serve, the remaining jurors shall deter{ﬂe department of health and family services for a specified period

2. If the jury is dischaed prior to reaching a verdict e not exceeding two-thirds c_)f the maximum ter_m'rnbrisonment
2ndplea, the defendant shall not solely on unt be entitled thatcouldbe imposed against arfefider convicted of the same

ST ) . ) felony, including imprisonment authorized by any applicgi#e
to a redetermination of the first plea aadlifferent jury may be . . s
selectedo determine the 2nd plea only alty enhancement statutes, subjecthe credit provisions of s.

973.155

3. If an appellate court reverses a judgment as to the 2nd ple . . ®
but not as to the first plea and remands for further proceedings oib.) Fe_lonles committed on or afte_r July 30, 20 Except as
videdin par(c), when a defendant is found not guilty by reason

if the trial courtvacates the judgment as to the 2nd plea but not0 mental disease or mental defect of a felony committedron

he fi lea, the 2nd pl i ift j :
ts%}egtelgép tﬁiias, tplfrp(r)]ger.) ea may be determined bylexelt jury afterJuly 30, 2002, the court shall commit the person to the depart
(d) If the defendant is found not guilthe coursshall enter a ment of health and family services for a specified period not
judgmentof acquittal and dischge the defendant. If the defend Eéﬁ%edégggeowzxrzmt;nm dtgrgo?lfv?aggfm‘;n;;nmpe”?glgtbaﬁﬁ
antis found guilty the court shall withholentry of judgment ¢ 'MP . . mp
imprisonmentauthorized by any applicable penadtyhancement

pendingdetermination of the 2nd plea. : . e
(2) If the plea of not guilty by reason of mental disease gtratutessubject to the credit prewsflons. 0f%3.155
(c) Felonies punishable by life imprisonmerit.a defendant

defectis tried to a jurythe court shall inform the jury that thdesft . > ;
of a verdict of not guilty by reason of mental disease or defeci§gound not guilty by reason of mental disease or mental defect of

that, in lieu ofcriminal sentence or probation, the defendant wift f€lony thatis punishable by life imprisonment, the commitment
be committed to the custody of tiiepartment of health and fam period specified by the court may be life, subject to termination
ily services anavill be placed in an appropriate institution unlesgndersub.(5).
the court determines that the defendant would not pose a dange(d) Misdemeanors.When a defendant is found not guilty by
to himself or herself or to others if released under conditionsason of mental disease or mental defect of a misdemdiamor
orderedby the court. No verdict on the plea of not guilty by reasarourtshall commithe person to the department of health and fam
of mental disease or defenty be valid or received unless agreeily services for a specified period not exceeding two-thirds of the
to by at least five—sixths of the jurors. maximumterm of imprisonment that could be imposed against an
(3) (a) If a defendant is not found not guilty by reason of meffenderconvicted of the same misdemeamacludingimprisor
tal disease adefect, the court shall enter a judgment of convictiamentauthorized byany applicable penalty enhancement statutes,
andshall either impose or withhold sentence undéi72.13 (2) subjectto the credit provisions of 8§73.155
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(1g) If the defendant under sult) is found not guilty of a fel orderis entered shall promptly forward a capiythe order to the
ony by reason of mental disease or defect, the court shall infod@partmenbf corrections. If the finding of not guilty by reason
the defendant of the requirements and penalties un8éi 29 of mental disease or defect on which dhéer is based is reversed,

(1h) NOTICE OF RESTRICTIONSON POSSESSIONFBODY ARMOR.  Setaside or vacated, the clerk of the camall promptly forward
If the defendant under suf) is found not guilty of a violent fel to the department of correctioasertificate stating that the find
ony, as defined in 941.291 (1) (b)by reasorf mental disease ing has been reversed, set aside or vacated.
or defect, the court shall inform the defendant of the requirements(2) INVESTIGATION AND EXAMINATION. (@) The courshall
andpenalties under 941.291 enteran initial commitment order under this section purst@ant

(1)) SEXUAL ASSAULT; LIFETIME SUPERVISION. () In this sub @ hearing held as soams practicable after the judgment of not
section,‘serious sex dénse” has the meaning given i989.615  guilty by reason of mental disease or mental defect is entéred.
(1) (b). the court lacks sticient information to make the determination

(b) If a person is found not guilty by reason of mental disea@Auiredby sub.(3) immediately after trial, imay adjourn the
or defect of a serious sexfefse, the court mayn addition to nearingand order the department of health and family services to
committingthe person to the departmeafihealth and family ser conducta predisposition investigation using the procedure in s.
vices under sub(1), place the person on lifetime supervisiorf/2-150r & supplementary menizkamination or both, to assist
unders. 939.615if notice concerning lifetime supervision wadn€ courtin framing the commitment order
givento the person under 873.125and if the court determines  (b) If a supplementary mental examination is ordered under
thatlifetime supervision ofhe person is necessary to protect thear.(a), the court mayppoint one or more examiners having the
public. specialized knowledge determined by the court to be appropriate

(1m) SEXUAL ASSAULT; REGISTRATIONAND TESTING. (@) If the [0 €xamine and report upon the condition of the persoriieu
defendanunder sub(1) is found not guilty by reason of mentalthereof,thecourt may commit the person to an appropriate mental
diseaseor defect for a violation of 840.225 (1)r(2), 948.02 (1) healthfacility for the periodspecified in paKc), which shall count
or (2), 948.025 or 948.085 the court shall require the person t@Sdays spentin custody undei933.155
provide a biological specimen to the state crime laboratories for(C) An examiner shall completan inpatient examination
deoxyribonucleicacid analysis. u_nd(_arpar (b) and file the report within 15 days afte_r the examina

(b) 1m. Except as provided in suidh, if the defendantinder tion is ordered unless, for good cause, the examiner cannet com
sub.(1) is found not guilty by reason of mental disease or defe®gtethe examination and requests an extension. In that case, the
for any violation, offor the solicitation, conspiracyr attempt to  courtmay allow one 15-day extension of the examination period.
commit any violation, of ch940, 944, or 948 or ss.942.080r An examiner shall (_:omple;e an outpatient examination an_d flle_ the
943.01t0 943.15 the court mayequire the defendant to Comp|yreport of examinationwithin 15 days after the examination is
with thereporting requirements under381.45if the court deter ~ordered.
mines that the underlying conduct was sexually motivatesl,  (d) If the court orders ampatient examination under péb),
definedin .980.01 (5)and that it would be in the interest of pubit shall arrange for the transportation of the person to the examin
lic protection to have the defendant report undéfs.45 ing facility within a reasonabléime after the examination is

2m. If the defendant under sut) is found not guilty by rea orderedand for the person to be returned to the jail or ogithin
sonof mental disease or defect for a violation, or for the solicitd "éasonable time after the examination has been completed.
tion, conspiracyor attempt to commit a violation, of®10.22 (2) (e) The examiner appointed under .p@) shall personally
940.225(1), (2), or(3),944.06948.02 (1)or(2),948.025948.05 observeand examine the person. The examiner or facility shall
948.055 948.06 948.07 948.075 948.08 948.085 948.095 have access to the persopast or present treatment records, as
948.11(2) (a)or (am), 948.12 948.13 0r948.3Q or of s.940.30 definedin s.51.30 (1) (b)and patient health care records, as pro
or 940.31if the victimwas a minor and the defendant was not théded under s146.82 (2) (c) If the examiner believes that the-per
victim’s parent, the court shall require the defendant to comgn is appropriate for conditional release, the examstell
with the reporting requirements undeB01.45unless the court reporton the type of treatment and services that the person may
determinesafter a hearing on a motion made by the defendangedwhile in the community on conditional release.
thatthe defendant is not required to comply und&04.45 (1m) (f) The costs of an examination ordetatler par(a) shall be

3. In determining under subtim. whether it would be in the paidby the countyupon the order of the court as part of the costs
interestof public protection to have the defendant report underas.the action.

301.45 the court may consider any of the following: (g) Within 10 days after the examingmreport is filed under
a. The ages, at the time of the violation, of the defendant apalr.(c), the court shall hold a hearing to determine whether com
thevictim of the violation. mitment shall take the form of institutional care conditional
b. The relationship between the defendant and the victim'§fease.
the violation. .(3) COMMITMENT ORDER. (a) An O(der for commitmen.t.under
c. Whether the violation resulted in bodily harm, as defindBis section shall specify either institutionzdre or conditional
in 5.939.22 (4) to the victim. release.The court shall order institutional care if it finds by clear

d. Whether the victim sfdred from a mental illness or menta@nd convincingevidence that conditional release of the person
deficiencythat rendered him or her temporarily or permanent ould pose a significant risk of bodily harm to himself or herself

incapableof understanding or evaluating the consequences of RIslC Others or of serious property damagfethe court does not
or her actions. makethis finding, it shall order conditional release. In determin

. . . . ing whether commitment shall be for institutional care or condi
__&. The probability that the defendant vdimmit other viola tiognal releasethe court may considewithout limitation because
tionsin the future. . of enumeration, th@ature and circumstances of the crime, the

g. Any other factothat the court determines may be relevargerson’smental history and present mental condition, where the
to the particular case. personwill live, how the person will support himself or herself,

4. If the court orders a defendant to comply with the reportinghat arrangements are available to ensure that the person has
requirementsinder s301.45 the court may order the defendanaccesgo and will take necessary medication, and what arrange
to continueto comply with the reporting requirements until his omentsare possible for treatment beyond medication.
herdeath. (b) If the state proves by clear and convincing evidence that the

5. If the court orders a defendant to comply with the reportingersonis not competent to refuse medication or treatmerthfor
requirementsinder s301.45 the clerk of the court in which the person’s mental condition, under the standard specified in s.
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971.16(3), the court shall issue, as part of the commitment prdepurtunder this subsection, the court shall so notify the municipal
anorder that the person is not competent to refuse medicatiorpolice department and county shéfdr the area where the person
treatmentfor the persors mental condition and thathoever will be residing. The notification requirement under this-para
administersthe medication or treatment to the perssitall graphdoes not apply if a municipal departmentcounty sherff
observeappropriate medical standards. submitsto the court a written statement waiving the righbéo

(c) If the court ordespecifies institutional care, the departmeritotified. If the department dfiealth and family services alleges
of health and family services shall place the person in an institbata released person has violated any condition or rule, or that the
tion under s51.37 (3)that the department considers appropriagafetyof the persoror others requires that conditional release be
in light of the rehabilitative services requiregthe person and the revokedhe or she mape taken into custody under the rules of the
protectionof public safety If the person is not subject to a courtlepartment. The department of health and family services shall
orderdetermining the person to be not competent to refuse meglibmita statement showing probalsizuse of the detention and
cationor treatment for the persenmental condition and if the a petition to revoke the order for conditional release to the com
institutionin which the person is placed determines that the perswitting court and the regionalfife of the state public defender
should be subject to sucltaurt orderthe institution may file with responsibldor handling cases in the county where the committing
the court, with notice tdhe person and his or her counsel and trmurt is located within 48 housdter the detention. The court shall
district attorney a motion for a hearing, under the standard spetiearthe petition within 30 days, unless the hearing or time-dead
fied in s.971.16 (3) on whether the person is not competent tine is waived by the detained person. Pendingréwecation
refusemedication or treatment. A repanm which the motion is hearing,the department of health and family services may detain
basedshall accompany the motion and notice of motion and shtdk person in a jail or in a hospital, center or facility specified by
includea statement signed by a licensed physician that asserts $h81.15 (2) The state has the burden of provinglaar and con
the person needs medication or treatment and that the person is/imgting evidence that any rule or conditiofirelease has been vio
competentto refuse medication or treatment, based on #imed,or that the safety of the person or others requires that-condi
examinatiorof the person by a licensptlysician. Vithin 10 days tional release be revoked. tiie court determines after hearing
aftera motion is filed under this paragraph, the court stetltr  thatany rule or condition of release has been violated, or that the
mine the persors competency to refuse medication or treatmesghfetyof the persomr others requires that conditional release be
for the persors mental condition. At the request of the person, hisvoked,it may revoke the order for conditional release auatb:r
or her counsel or the district attornelre hearing may be pest that the releasegerson be placed in an appropriate institution
poned,but inno case may the postponed hearing be held mareders.51.37 (3)until the expiration of theommitment or until
than20 days after a motida filed under this paragraph. If the-dis againconditionally released under this section.
tyict attorneythe person ankis or her (;ounsel waive pheir TESPEC  (4) PETITION FORCONDITIONAL RELEASE. (@) Any person who
tive opportunities to present other evidence on the issue, the CQUlommitted for institutional care mayetition the committing
shalldetermine the persatompetency to refuse medication O rt1o modify its order by authorizing conditional releastif
treatmenbn the basis of the report accompanying the motion. |6,5t6 months have elapsed since thiéial commitment order
the absence of these waivers, the court shall hold an evidentigrys entered, the most recent release petition was denied or the
gﬁgggge{; (t:ri]r?glrflzltj?ﬁe”p?ri cfﬁfﬂ%?é?ﬁq%‘g%iﬁg :g%ts': Frlnzgir ctr%ostrecent order for conditional release was revoked. The-direc
tion or treatment, under the standard specified 97%.16 (3)the r of thefacility at which the person is placed may file a petition

courtshall ordetthat the person is not competent to refuse medic%lnderthls paragraph on the perseiiehalf at any time.

tion or treatment for the persanental conditiomnd that whe (b) If the persorfiles a timely petition without counsel, the
everadministers the medication or treatment to the pesaaii cOUrtshall serve a copy of the petition the district attorney and,
observeappropriate medical standards. subjectto sub(7) (b), refer the matter to the state public defender

or determination of indigency and appointment of counsel under

(d) If the court finds that the person is appropriate for c—on(% 77.05 (4) (j) If the " ;
. - 977. person petitions through counsel, his or her
tional release, the court shall notify the department of health & oreyshall serve the district attorney

family services. The department of health &amdily services and ) i »
the countydepartment under §1.42in the county of residence  (€) Within 20 days after receipt of the petition, the court shall
of the person shall prepageplan that identifies the treatment an@PPointone or more examiners having the specialized knowledge
servicesjf any, thatthe person will receive in the communifjhe  determinedoy the court to be appropriate, who shall examine the
planshall address the perssmieed, if anyfor supervision, mesli personand furnish a written report of the examination to the court
cation, community support services, residential services, -vocdlithin 30 days after appointment. The examiners shall have rea
tional services, and alcohol or other drug abuse treatment. T¥f@1ableaccess to the person fourposes of examination and to
departmeniof healthand family services may contract with &he persons past and present treatment records, as defined in s.
countydepartment, under 51.42 (3) (aw) 1. dwith another pub  51.30(1) (b). and patient health care records, as provided under
lic agency or with a private agency to provide the treatment ahd46.82 (2) (c) If any such examiner believes that the petson
servicesdentified in the plan. The plan shall spedifiio will be  appropriatefor conditional release, the examiner shall report on
responsibldor providing the treatment and services identified ifhetype oftreatment and services that the person may need while
theplan. The plan shall be presented to the court for its approiathe community on conditional release.
within 21 daysafter the court finding that the person is appropriate (d) The court, without a jupyshall hear the petition within 30
for conditional releaseinless the county department, departmentaysafter the report of theourt—appointed examiner is filed with
of health and family services and person to be relesespebst the court, unless the petitioner waives this time limit. Expenses
additionaltime to develop the plan. If the county department of proceedings under this subsection shall be paid as provided
the persons county of residence declines to prepare a plan, theders.51.20 (18) The court shall grant the petition unless it
departmenbf health and family services may arrangedoother finds by clear and convincing evidence that the person wingé
countyto prepare the plan if that county agrees to prepare the pagignificant risk of bodily harm to himself or herself ormtihers
andif the individual will be living in that county or of serious property damage if conditionally releasednaking

(e) An order forconditional release places the person in thbis determination, the court may consideithout limitation
custody and control of the department of health and family séecauseof enumeration, theature and circumstances of the
vices. A conditionally released person is subject to the conditiongme, the persors mental history and present mental condition,
setby thecourt and to the rules of the department of health amdherethe person will live, how the person will support himself
family services. Before a person is conditionally released by therself,what arrangements are available to ensure that the person
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has access to and wiltake necessary medication, and whahe conditional release under this section, to the department of
arrangementare possible for treatment beyond medication. correctionsand to the last-known address of the person under par

(e) If the courfindsthat the person is appropriate for cendi(b) 1.
tional release, the court shall notify the department of health and(d) Upon request, the department of health and faseityices
family services. The department of health tandily services and shall assist district attorneys imbtaining information regarding
the countydepartment under §1.42in the county of residence personsspecified in par(b) 1.

of the person shall prepazeplan that identifies the treatment and (5) PetiTion FOR TERMINATION. A person on conditional
servicesjf any, thatthe person will receive in the communifthe  releasepr the department of health and family services on his or
planshall address the perssmieed, if anyfor supervision, medi her behalf, may petition the committing court to terminate the
cation, community support services, residential services, vocgrderof commitment. If the person files a timely petition without
tional services, and alcohol or other drug abuse treatment. Thginselthe court shall serveapy of the petition on the district
departmentof healthand family services may contract with aattorneyand, subject to sul7) (b), refer the matter to the state
countydepartment, under 51.42 (3) (aw) 1. dwith another pub  pyplic defender fodetermination of indigency and appointment
lic agency or with a private agency to provide the treatment agidcounsel under £77.05 (4) (j) If the person petitions through
servicesdentified in the plan. The plan shall spedifjo will be  counsel his or her attorney shall serve the distattorney The
responsiblefor providing the treatment and services identified iBetition shall bedetermined as promptly as practicable by the
theplan. The plan shall be presented to the court for its appro¥glirtwithout a jury The court shall terminate tioeder of com
within 60 daysafter the court finding that the person is appropriat@iitmentunlessi finds by clear and convincing evidence that fur
for conditional releaseinless the county department, departmegfer supervision is necessary to prevent a significant risk of bodily
of health and family services and person to be relegespeest harmto the person do others or of serious property damage. In
additionaltime to develop the plan. If the county department @hakingthis determination, the court may consjdeithoutlimi-
the persons county of residence declines to prepare a plan, #iion because of enumeratiothe nature and circumstances of
departmenbf health and family services may arrangesfoother  the crime, the persos’mental history and current mental cendi
countyto prepare the plan if that county agrees to prepare the pig, the persors behavior while on conditional release, atahs
andif the individual will be living in that county for the persors living arrangements, support, treatment and other

NOTE: Par. () is affected eff. 7-1-07 bg005 Wis. Act 431to read: requiredservices after termination of the commitment ardér

(e) 1. If the court finds that the person is appppriate for conditional release, . . . -
the court shall notify the department of health and family services. Subje¢b petition under this SUb.Secnon may not tied unless at least 6 .
subd. 2. and 3., thedepartment of health and family services and the county monthshaveelapsed since the person was last placed on-condi

department under s. 51.42 in the county ofesidence of the person shall ppare  tional release or since the mastent petition under this subsec
a plan that identifies the treatment and services, if anythat the person will tion was denied

receivein the community. The plan shall addess theperson’s need, if anyfor '
supervision, medication, communitysupport services, esidential services, voca (6) EXPIRATION OF COMMITMENT ORDER. (a) At least 60 days

tional services, and alcohol or othedrug abuse treatment. The department of prior to the expiration of a commitment order under $i) the

health and family services may contract with a county department, undes. : . :
51.42(3) (aw) 1. d., with another public agency or with a private agency to pr departmenbf health and family services shall notify all of the fol

vide the treatment and services identified in the plan. The plan shall specify who |OWINg:

will be responsible for poviding the treatment and services identified in the 1. The court that committed the person
plan. The plan shall be pesented to thecourt for its approval within 60 days ’ . . . .
after the court finding that the person is appopriate for conditional release, 2. The district attorney of the county in which the commit

unlessthe countydepartment, department of health and family services and per mentorder was entered.
sonto be released equest additional time to develop the plan.

2. If the county department of the persors county of residence declines to 3. The appropriate county department undebk42 or
prepare a plan, the department of health and family services may arrange for 51.437
any other county to prepare the plan if that county agees to pepare the plan (b) Upon the expiratioof a commitment order under Slﬂﬂ)),

and if the person will be living in that county. This subdivision does not apply ) . .

if the person was found not guilty of a sex offense, as defined in s. 301.45 (1d) ythe court shall dischae the person, subject to the ”_ght of the
by reason of mental disease or defect. departmenbf health and family services or the appropriate county
prepare & plan for A porson who was found not gl of & Sex offense, a5 defined Lo Parumentinder so1.420r81.437to proceed against tiperson

in s. 301.45 (1d) (b), byerasqn of mengal diseaser defect, the departmyent may uhnderCh'51 Ol’d55. lginone of Ighose departmegts pr:‘OCGEdS a:jgamSt
arrange for any of the following counties to pepare a plan if the county agees  theperson under cibl or 55, the court may order the proceeding.

to do so: — , (6m) NOTICE ABOUT TERMINATION OR DISCHARGE. (&) In this
a. The county in which the person was found not guilty bygason of mental subsection:

diseaseor defect, if the person will be living in that county
b. A county in which atreatment facility for sex offenders is located, if the 1. “Crime” has the meaning designated i849.01 (1)

perszn will ltlle Iiving in that facility. in this sub 2. “Member ofthe family” means spouse, child, sibling, par
(4m) NOTICEABOUT CONDITIONAL RELEASE. (@) In this subsec gpior legal guardian.

tion:
1. “Crime” has the meaning designated i949.01 (1)
2. “Member ofthe family” means spouse, child, sibling,par

3. “Victim” means a person against whom a crime has been
committed.

(b) If the court orders that the defendammmitment is ter

entor legal guardian. _ _ minatedunder sub(5) or that the defendant be disciyed under
3. “Victim” means a person against whom a crime has begi.(6), the department of health and family serviseall do all
committed. of the following in accordance with p&c):

(b) If the court Conditionally releases a defendant under this 1. |fthe person has submitted a card under{@arequesting
section,the district attorney shall do all of the following in aceordnotification, make a reasonable attempt to notify the vicfithe
ancewith par (c): crime committedby the defendant, gif the victim died as a result

1. Make a reasonable attentptnotify the victim of the crime of the crime, an aduihember of the victing family or if the vic
committedby the defendant pif the victim died as a result of thetim is younger than 18 years old, the vicirparenor legal guard
crime,anadult member of the victirm’family or if the victim is ian.
younger than 18 years old, the victinparent or legal guardian. 2. Notify the department of corrections.

2. Notify the department of corrections. (c) The notice under pab) shall inform the departmenf

(c) The notice under pafb) shall inform the departmewnf correctionsand the person under péb) 1. of the defendans
correctionsand the person under pép) 1. of the defendans nameand termination or disclge date. The department of health
nameand conditional release date. The distattbrney shall send andfamily services shall send tmetice, postmarked at least 7
the notice, postmarkedo later than 7 days after the court orderdaysbefore thedefendant termination or dischge date, to the
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departmenbf correctionsand to the last-known address of the A court may not order a prison sentence consecutive to an s. 971.17 commitment.
A sentence can only be imposed concurrent or consetui@wvether sentence. State

personunder par(b) 1. _ , . Harr, 211 Wis. 2d 584568 N.W2d 307(Ct. App. 1997)96-2815
(d) The department of health and family services shall desigm commitment under this section is legal cause under s. 973.15s(8y tiie sen

i i tenceof a defendant who commits a crime while servingcttramitment. Whether
andprepare cards for persons specmed n (}h!)l’l.to send to the to stay the sentence while the commitment isfiecéor to begin the sentence imme

d_epartment.The cards shall have space for these PersqureHo giatelyis within the sentencing coustdiscretion. State zulczewski216 Ws. 2d
vide their names and addresses, the nantigecpplicable deferd 495 574 N.w2d 660(1998),96-1323

H i H . he 30—day requirement in sub. (3) (e) is directofye failure to have a hearing
antand any other information the department determines is necv%-ﬁ[]in 30 days of filing a petition to revoke a conditional release does not cause the

sary. The department shall provide the cards, withoutg8ao  courtto losecompetence to decide a second petition. Staiehertz, 2002 Wi App

district attorneys. District attorneys shall provide the cards-witR89,258 Ws. 2d 351655 N.W2d 17502-0789 o

outchage, to persons specified in pér) 1. These persons may Section51.75, the interstate compactmiental health, does not apply to individu
als found not guilty of criminal chages by reason of mental disease or defect in

sendcc_)mpleted card® the department._ _A" departmental recordgecordwith this section. State Devore,2004 W1 App 87272 Ws. 2d 383679

or portions of records that relate to mailing addree$ésese per N.w.2d89q 03-2323

sonsare not subject to inspection or copying underds35 (1) Sub.(3) (c) is unconstitutional to the extent that it allows administration of psycho
: tropic medication to an inmate based on a finding of incompetence to refuse without
exceptas needed to comply with a request under(sub) (d) or therebeing a finding that the inmate is dangerous to himself or others. HDI$SS®,

$.301.46 (3) (d) 962F Supp. 192(1997).
(7) HEARINGS AND RIGHTS. (&) Thecommitting court shall
conductall hearings under thigection. The person shall be giverf71.18 Inadmissibility —of statements for purposes of
reasonable notice of the time and place of each such he@ting. €xamination. A statement made by a person subjectgusyo
courtmay designate additional persons to receive these noticebiatricexamination or treatment pursuant to this chapter for the
(b) Without limitation by enumeration, at any hearing unddfurPosef such examination or treatment shall not be admissible
this section, the person has the right to: in evidence against the persoraimy criminal proceeding on any

1. Counsel. If the person claims or appears to be indigent, ﬁ%ﬁgiﬁ%g@iﬂ 4&3hﬁat of the persertental condition.

court shallrefer the person to the authority for indigency deter

minationsunder $977.07 (1) 971.19 Place of trial. (1) Criminal actions shall be tried in
2. Remain silent. the county where the crime was committed, except as otherwise
3. Present and cross—examine witnesses. provided.
4. Have the hearing recorded by a court reporter (2) Where2 or more acts are requisite to the commission of

(c) If the person wishes to be examinedayphysician, as anyoffense, the trial may be in any county in which any of such
defined in s971.16 (1) (a)or a psychologistasdefined in s. acts occurred.
971.16(1) (b), or other experbf his or her choice, the procedure (3) Wherean ofense is committed on or within one—foudh
unders.971.16 (4)shall apply Upon motion of an indigent per amile of the boundary of 2 or more counties, the defenuiiyt
son,the court shall appoint a qualified and available exaniarer betried in any of such counties.

th_e person at public expense. Examiners for the person or the dis(4) If a crime is committed in, on or against any vehicle-pass
trict attorney shall have reasonable access to the persparor g through or within this state, and it cannot readily be deter
poses okxamination, and to the persepast and present treat minedin which county the crime was committed, the defendant

mentrecords, as defined in51.30 (1) (b)and patient health care 5 pe tried in any county through which such vehicle has passed

recordsas provided under $46.82 (2) (c) or in the county where the defendarttavel commenced or termi
(d) Upon a showing by the proponent of g@adise under s. pated.

807.13(2) (c) testimony may be received into the record of a-hear (5) If the act causing death in one county and the death

ing under this section by telephone or live audiovisual MeaNS o5 edn anotherthe defendant may be tried in either courify

(8) AppLicABILITY. This section governs the commitmentpeijtherlocation can be determined, the defendant may be tried in
releaseand dischaye of persons adjudicated not guilty by reasojhe county where the body is found.

of mental disease or mental defect fdenfes committed on or (6) If an ofense is commenced outside the state and is con

afterJanuary 1, 1991. The commitment, release and dgglofir e P
. ; - mmatedwithin the state, the defendamtay be tried in the
personsadjudicated not guilty by reason of mental disease or mirguntywhere the d&nse was consummated.

tal defect for ofenses committed prior to January 1, 1991, sh

be governed by.971.17 1987 stats., asfatted by1989 Wscon- (7) If a crime is committed on boundary waters at a place
sinAct 31 where2 or more counties have common jurisdiction und2rGs3

History: 1975 c. 4301977 c. 3531977 c4285.115 1983 a. 359Sup. Ct. Order  OF 2.04.0r under any other Iawhe prosecution may be in either
%1\/%/5. zgélg 9%)9;353%98; 5’1%3“2 ég8199 8.33111%% g%%f?gg%up-zqst-g%%e(dlg? county. The county whose proceagainst the dénder is first

IS. XVl : a. ) A a. 3 s a. ) i i i
10053, 417425 440, 448 1997 & 35130, 181 252 275 1999 a. 882001 a. 95 servedshall be conclusively presumed to be the county in which
109 2003 a. 502005 a. 277431 the crime was committed.

Cross Refeence: See also cfHFS 9§ Wis. adm. code. (8) In an action for a violation of 848.31, the defendant may
Judicial Council Note, 1990:Sub.(7) (d) [created] conforms the standard for : . L X
admissionof testimony by telephone or live audio-visual means at hearings unddg tried in the county where the crime was committed or the

this section to that governing other evidentiary criminal proceedjRgsOrder df  county of lawful residence of the child.
1-1-91] (9) In an action under £01.45 (6) (apr (ag), the defendant

Neithersub. (3), the due process clause, ortingal protection clause provides a . . . .
right to a jury trial in recommitment proceedings. Stafd6.159 Ws. 2d 206464 may be tried in the defendasttounty of residence at the tintat

N.W.2d41(Ct. App. 1990). the complaint is filed. If the defendant does not have a county of

Thestate, and not the county responsible for funding the conditions for a persol i 1 i i int ic fi i
conditionally released under this section. RoloGoers,174 Ws. 2d 709 497 fesidencen this state at the. time that tbemplaint is fll_ed, or if
N.W.2d 724(Ct. App. 1993). the defendansg county of residence is unknown at the time that the

It is not a denial of due process for an insanity acquitee to be confined to a staenplaintis filed, the defendant may be tried in any of the follow
healthfacility for so long as he or she is considered dangerous, although sane, pﬁg counties:
videdthat: 1) thecommitment does not exceed the maximum term of imprisonment : i . ) i X
thatcould have been imposed for the criminéén$e chaged; and 2) the state bears (@) Any county in which he or she has resided while subject to
the burden of proothat the commitment should continue because the individual & 301 .45
adangetto himself, herself, or others. StatdRandall,192 Wis. 2d 800532 N.Ww2d ' ' . . .

94 (1995),94-1053 (b) The county in which he or she was convicted, found not

The sentence of a defendant convicted of committing a crime while committed rggilty or notresponsible by reason of mental disease or defect or
7

to a prior not guilty by reason of mental disease or defect commitment under s. 9 ; ; f
may not beserved concurrent with the commitment. Stat®zwlczewski209 Ws. éﬁudlcatedjellnquent for the sexfense that requires the person

2d 1,561 N.w2d 781(Ct. App. 1997)96-1323 to register under 801.45
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(c) If the defendant is required to register und&04.45 (19) (7) SUBSTITUTION OF JUDGEFOLLOWING APPEAL. If an appellate
(dt), the county in which the perseras found to be a sexually vio courtorders a new trial ®entencing proceeding, a request under
lent person under cl280. this section may bdiled within 20 days after the filing of the

(d) If the person is required to register 0n|y undéng.4s5 (19) re.mit.titur by the appelllate court, .Whether ornota request for sub
(f) or(g), any county in which the person has been a student in fHiutionwas made prior to the time the appeal was taken.
stateor has been employed or carrying on a vocation in this state(8) PROCEDURESFORCLERK. Upon receiving a request feub

(10) In an actiorunder s30.547for intentionally falsifying an Stitution, the clerk shall immediately contact the judge whose sub
applicationfor a certificate of numbea registration or a certifi Stitution has been requested fardetermination of whether the

cateof title, the defendant may be tried in the defendargunty "egueswas made timely and in proper form. If no determination
of residence at the time that the complaint is filed, in the courlfymade within 7 days, the clerk shall refer the matter to the chief
wherethe defendant purchased the boat if purchased from a dek{@gefor the determination and reassignment ofetttéon as nec

or the county where the departmennatural resources receivedeSSary. If the request is determined to be propke clerk shall

the application. requesthe assignment of another judge undéis4..03

(11) In an action under 843.201 the defendant may be tried  (9) JUDGE'SAUTHORITY TOACT. Upon the filing of a request for
in the county where the victim @mtended victim resided at the SuPstitutionin proper form and within the proper time, the judge
time of the ofense or in any other county designated under tHjg10Sesubstitution has been requested has no authority to act fur
section. In an action under 843.203 the defendant may be triedt1€rin the action except to conduct the initial appearance, accept
in the county where the victim or intended victim was located P'éasand set bail. o .
thetime of the dense or in any other countiesignated under this ~ (10) FORM OF REQUEST. A request for substitution of a judge

section. may be made in the following form:
History: 1987 a. 3321993 a. 98486; 1995 a. 4401997 a. 1981999 a. 892003 STATE OF WISCONSIN

a.36.
Whenfailure to file a registration form and the act of soliciting contributions WerglRCU”— COURT

elementf the ofense, venue was proper in either of the 2 counties under sub. (2). County
Blenskiv. State;73 Wis. 2d 685245 N.W2d 906(1976). : .

A specific instruction orvenueneeds to be given only when venue is contesteds.tate of Visconsin
Statev. Swinson, 2003 WI App 4261 Ws. 2d 633660 N.W2d 12 02-0395 VS.

....(Defendant)

Pursuanto s.971.20the defendant (or defendants) request (s)
substitution for thédon. ... as judge in the above entitled action.

971.20 Substitution of judge. (1) DEerINITION. In this see
tion, “action” means all proceedings before a court from the filin
of a complaint to final disposition at the trial level.

(2) ONE suBsTITUTION. In any criminalaction, the defendant 4
hasa right to only one substitution afjudge, except under sub. ....(Signature of defendant or defendatitorney)
(7). The right of substitution shall be exercised as provided in this (11) RETURN OF ACTION TO SUBSTITUTEDJUDGE. Upon the fit
section. ing of an agreement signed by the defendant or defesdatiuk

(3) SUBSTITUTION OF JUDGE ASSIGNED TO PRELIMINARY neyand by the prosecuting attorpéye substituted judge and the
EXAMINATION. (@) In this subsection, “judge” includes a circuitSubstitutingjudge, the criminal action and a_1|| pertinent records
court commissioner who is assigned to conduct the preliminaiya!|be transferred back to the substituted judge.
examination istory: 1981 c. 1371987 a. 271997 a. 2502001 a. 61

» o . . NOTE: See thel979-80 Statutes for notes and annotationglating to 971.20

(b) A written request for the substitution of afelient judge prior to its repeal and ecreation by ch. 137, laws of 1981.

for the judge assigned to preside at the preliminary examinat't?ﬁudicial Council Note, 1981:Section 971.20 has been revised to clarify its ebjec

" . N S Ive of allowing defendants in criminadials one substitution of the assigned judge
may be filed with the clerk, or with the court at the initial appeal ponmaking a timely request. The statute is not to be used for delay nor for “judge

ance. If filed with the clerk, the request mustfiled at least 5 days shopping,”but is to ensure a fair and impartigil for the defendants. The statute
before the preliminary examination unless the court otherwiggesnot govern removal for causéthe assigned judge through afidaivit of preju

perm'.ts- .SUbSt'tu“O.n of a Ju.dge aSSIgn&d a prellmlnary . Sub.(2) clarifies that the defendant has a right to only one substitution of judge in
examinationunder this subsection exhausts the right to substitakcriminal action, unless an appellate court orders a new trial. Prior sub. (2} so pro

tion for the duration of the action except under @]b vided, but the eflect of this provision was unclear in light of the introductphyase
! ’ of prior sub. (3).

(4) SUBSTITUTION OF TRIAL JUDGE ORIGINALLY ASSIGNED. A Sub.(3) allows the defendastright ofsubstitution to be used against the judge
written request for thesubstitution of a dférent judge for the assignedo the preliminary examination and specifies the timing of these requests.
judgeoriginally assigned to the trial of the action may be filed WithS“b'(“) allows the defendasttight ofsubstitution to be used against the judge

. . . originally assigned to preside at trial, specifying the timing of these requests.
the clerk before making any motions to the trial court and beforeSub.(S) allows the defendastright of substitution to be used against a judge

arraignment. assignedo preside at trial in place of the judge originally assigned, specifying the
timing of these requests.
®) .SJBST!TUTIO’.\I OFTRIAL ‘]UDG.ESUBSEQUENTLYASS|GNED' If Sub.(6) clarifies that all defendants in a single action must joinsnbetitution
anew judge is assigned to the trial of an action and the defen est.
has not exercised the right to substitute an assiglee, a writ Sub.(7) allows a substitution request to be made upon appellate réonandew

tenrequest for the substitution tfe new judge may be filed with trial, irrespective of whether a substitution of judge was requested prior to the appeal.
P L . It is the only exception to the rule of one substitution per action. The time limit for
the clerk within 15 days of the cleskgiving actual notice or send  therequest s tied to filingf the remittiturin accordance with Rohl State97 Ws.

ing notice of theassignment to the defendant or the defenslan®d514(1980). [LRB NOTE: Senate Amendment 1 revised this subsection to also

attorney. If the notification occurs within 20 days of the date s low the substitution request to be made upon appellate remand for new sentencing
) oceedings.]

fc_)r_trial, the request shalll be_ fi|el_1 within 48 ho_urs of the cterk™ gy, (8) provides for the determination of the timeliness and propriety of the sub
giving actual notice or sendingptice of the assignment. If thestitutionrequest to be made by tbkief judge if the trial judge fails to do so within
notification occurs within 48 hours of the trial or if there has beefdays.

P : ub.(9) is prior sub. (2), amended to allow fhdge whose substitution has been
no notification, the defendant may make an oral or written requ estedo accept any plea. Tipeior statute allowed the judge to accept only pleas

for substitution prior to the commencement of the proceedingst not guilty This revision promotes judicial economy by allowing the judge whose

substitutionhas been requested to accept a guilty or no contest plea tendered by the
(6)_ SUB_ST'TUT_'ON OF JUDGEIN MULTIPLE DEFENDANTACTIONS.  jefendanbefore the action is reassigned. Defendants preferring to have guilty or no

In actions involving more than one defendant, the request for Stdntestpleas accepted by the substituting judge may obtain that result by standing

stitution shall be made jointly by all defendants. If severance h&gteor pleading not guilty until after the action has been reassigned.

beengranted and the right to substitute has not been exercis ug' &()’)ifp‘:irc'f:rsi‘t‘)b'(g)' [Bill 163-5]

prior to t,he grantmg of Severanc.e' the defendan,t or de,fendams Qaction 971.20, 1979 stats., was not unconstitutional. Stelteimes, 106 Ws.

eachaction may request a substitution under this section. 2d 31,315 N.W2d 703(1982).

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2005/301.45(1g)(dt)
https://docs.legis.wisconsin.gov/document/statutes/2005/301.45(1g)(dt)
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20980
https://docs.legis.wisconsin.gov/document/statutes/2005/301.45(1g)(f)
https://docs.legis.wisconsin.gov/document/statutes/2005/301.45(1g)(f)
https://docs.legis.wisconsin.gov/document/statutes/2005/301.45(1g)(g)
https://docs.legis.wisconsin.gov/document/statutes/2005/30.547
https://docs.legis.wisconsin.gov/document/statutes/2005/943.201
https://docs.legis.wisconsin.gov/document/statutes/2005/943.203
https://docs.legis.wisconsin.gov/document/acts/1987/332
https://docs.legis.wisconsin.gov/document/acts/1993/98
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/1995/440
https://docs.legis.wisconsin.gov/document/acts/1997/198
https://docs.legis.wisconsin.gov/document/acts/1999/89
https://docs.legis.wisconsin.gov/document/acts/2003/36
https://docs.legis.wisconsin.gov/document/acts/2003/36
https://docs.legis.wisconsin.gov/document/courts/73%20Wis.%202d%20685
https://docs.legis.wisconsin.gov/document/courts/245%20N.W.2d%20906
https://docs.legis.wisconsin.gov/document/courts/261%20Wis.%202d%20633
https://docs.legis.wisconsin.gov/document/courts/660%20N.W.2d%2012
https://docs.legis.wisconsin.gov/document/courts/02-0395
https://docs.legis.wisconsin.gov/document/statutes/2005/971.20(7)
https://docs.legis.wisconsin.gov/document/statutes/2005/971.20(7)
https://docs.legis.wisconsin.gov/document/statutes/2005/751.03
https://docs.legis.wisconsin.gov/document/statutes/971.20
https://docs.legis.wisconsin.gov/document/acts/1981/137
https://docs.legis.wisconsin.gov/document/acts/1987/27
https://docs.legis.wisconsin.gov/document/acts/1997/250
https://docs.legis.wisconsin.gov/document/acts/2001/61
https://docs.legis.wisconsin.gov/document/courts/97%20Wis.%202d%20514
https://docs.legis.wisconsin.gov/document/courts/97%20Wis.%202d%20514
https://docs.legis.wisconsin.gov/document/courts/106%20Wis.%202d%2031
https://docs.legis.wisconsin.gov/document/courts/106%20Wis.%202d%2031
https://docs.legis.wisconsin.gov/document/courts/315%20N.W.2d%20703

19 Updated 05-06Wis. Stats. Database PROCEEDINGS BEFORE AND AT TRIAL 971.23

Whenan appellate court remands for the exercise of discretion in ordering-restitu (a) The court has decided to sequesterjurors after the com

tion, it has noremanded for a sentencing proceeding, and the defendant is not enti . : :
to substitution under sulf7). State vFoley 153 Wis. 2d 748451 N.W2d 796(Ct. fﬁgncemenbf the trial, as provided in 872.12

App. 1989). (b) There are grounds for changing the place of trial under s.
Whenan initial appearance is conducted before the judge assigned to hear the grat) 22 (1) and

ter, strict application of the filing deadline is appropriate. When the irgg&Em X .

does not provide adequate notice of the assigned judge prior to arraignment, deadC) The estimated costs to the couappear to be less using

lines are relaxed to allow the defendant to intelligently exercise the righti VI the procedure under this section than using the procedure fer hold
WaukeshaCounty Circuit Court159 Ws. 2d783 464 N.W2d 853(Ct. App. 1990). i&% the trial in another county

Once a judge is substituted, that judge may only act in the case as specified in . . . . .
(9). Understandable inadvertent appearance before the substituted judge is not §2) If the court decides to proceed under this section it shall
waiver of the substitution. State &ustin,171 Ws. 2d 251490 N.W2d 780(Ct. follow theprocedure under 871.22until the jury is chosen in the
App. 1992). . T h -

Whena case isssigned to a newly appointed judge prior to the appasrtiEahg 2nd county A_t that t'_me' the proceedmgs shall return to _th_e-Ol’Igl
thejudicial oath, the time limit to request a substitution commencéiseodate the hal county using the jurors selected in the 2nd coufhe original

appointeebecomes a judge. StrongDane County Circuit Court84 Ws. 2d 223  county shall reimburse the 2nd county for all applicable costs
416N.W.2d 451(Ct. App. 1994). under{‘, 814.22 ty PP

Thereis no “trial court” under sub. (4) until after a bindavér motion to reduce : ) .
bail prior to the bindover wasot a motion to the trial court that prevented filing a History: 1981 c. 15,1991 a. 39
requesfor substitution. Mace.\Green Lake Co. Circuit Couft93 Ws. 2d 208532 . . .
N-Xv-gdfng(l?%r)]- is chaed jointl with another defendant  obtai b971.23 Discovery and inspection. (1) WHAT A DISTRICT

efendant who is ¢ jointly with another defendant may not obtain-su ;

stitution of a judge under sub. 6) when the codefendantiget before the court. ATTORNEY MUSTDSCLO.SE.FOA DEFENDANT. l_Jpon demand.’ the.dls
Sub.(6)applies in all multiple defendant actions when a codefendant is unavailaBiiCt attorney shall, within a reasonable time before trial, disclose
to join orrefuses to join a substitution request. Garibagircuit Court for Kenosha  to thedefendant or his or her attorney and permit the defendant or
County, 2002 WI App 164256 Wis. 2d 433647 N.W2d 455 02-0952 lﬂb’s or her attorney to inspect and copy or photograph all of the fol

There isno requirement under this section that a judge inform a defendant of . . . . o L -
right to substitute a judge or that a judge provide facts bearing on a deferdk@nt  |OWiNg materials and information, if it is within the possession,

ciseof the right. State.Wappa, 2002 WI App 30259 Ws. 2d 402655 N.W2d 223 custodyor control of the state:
02-0247 . .
(a) Any written or recorded statement concerning the alleged

971.22 Change of place of trial. (1) The defendanmay Ccfime made by the defendant, including ttestimony of the
movefor a change of the place of trial on the ground that an imp&€fendantn a secret proceeding unde®68.26or before a grand
tial trial cannot be had in the count¥he motion shall be madelury. and the names of witnesses to the defensianttten state
atarraignment, but it may be made thereafter for cause. ments. _

(2) Themotion shall be in writing ansupported by &fiavit (b) A written summary of all oral statements of the defendant
which shall state evidentiary facts showing the nature of the-preﬁ'ﬁ]hICh the district attorney plans to use in the course of theatiil
dicealleged. The district attorney may file countdidafvits. enames of witnesses to the defendantal statements.

(3) If the court determines that there exists in the county where(Pm) Evidence obtained in the manner described under s.
the action is pending such prejudice that a fair trial canntidoe  968:31(2) (b) if the district attorney intends to use the evidence
it shall order that the trial be held in any county where an impar@itrial- o
trial can be had. Only one change may be granted under this subC) A copy of the defendasttriminal record.
section. The judge who orders the change in the ptdid¢eal shall (d) Alist of all witnesses and their addresses whom the district
presideat the trial. Preliminary matters prior to trial may be-corattorneyintends to call at the trialThis paragraph does not apply
ductedin either county at the discretion thfe court. The judge to rebuttal withesses or those called for impeachment only
shall determine where the defendant, if he or she is in custody (e) Any relevant written or recorded statements of a witness
shallbe held and where the record shall be kept. If the criteiamedon a list under pafd), including any audiovisual recording
unders.971.225 (1) (ajo (c) exist, the court may proceed undebf an oral statement of a child unde®@8.08 any reports or state
s.971.225 (2) mentsof experts made in connection with the caséf an expert

g:eslteovr;/;tf;gt?;scésl t% whether a change of venue shouldbderegranted include: doesnot _pre_pare a report QI’ Statemem-' a written sgmmary of the
1) the inflammatory nature of publicity cgonceming the crime; 2) ?he degrekith - expertsfindings or the .S’UbjeCt maitter bis or her. testlm_omys_tr_ld
adversepublicity permeated the area from which jimy would be drawn; 3) the tim  theresults of any physical or mental examination, scientific test,

ing and specificity of th@ublicity; 4) the degree of care exercised; 5) the amount @xperimentor comparisorthat the district attorney intends tdesf
difficulty encountered in selecting the jury panel; 6) the extent to which the jur

werefamiliar with the publicity; 7) the defendants use of challenges available in vghs evidence at trial.

dire 8) the state’ participation in adverse publicity; 9) the severity of tHensfe (f) The criminal record of a prosecution witness whikh
chargedand 10)he verdict returned. Statehebard50 Ws. 2d 408184 N.w2d iatp
156(1970). knownto the district attorney

While actual prejudice need not be shown, there must be a shokéngasonable (g) Any physical evidence that the district attorney intends to
probability of prejudice inherent in the situation. GibsoBtate55 Ws. 2d 110,197  gffer in evidence at the trial.
N.W.2d 813(1972). .

Thetiming, specificity inflammatory nature, and degree of permeation of public  (N) Any exculpatory evidence.
ity is extremely important in determining the likelihood of prejudicthe commu (2m) WHAT A DEFENDANT MUST DISCLOSE TO THE DISTRICT
nity. State ex rel. Hussong kroelich,62 Wis. 2d 577215 N.W2d 390(1974). B

Whennews stories concerning the crime were accurate informational articlesﬁflTORNl.EY'. UpOI’l demand’. the defende.tm hI_S or her attorn_ey .
anature that would not cause prejudice and 4 months had elapsed betwaesiithe Shall, within a reasonable time before trial, disclose to the district
cationof the news stories and the trialténded to indicate little or no_prejudice attorneyand permit the district attorney to inspamd copy or

againsthe defendant. JonesState56 Ws. 2d 105223 N.W2d 889(1974). pnotographall of the following materials and information, if it is
Therewas no abuse of discretion in not changing the venue of a prosecution for,

1st-degreenurder when the transcript of the hearamghe issuance of the arrestwar WIthin the possession, custody or control of the defendant:
rantwas sealed, the preliminary examination and other hearingsclesesl to the (a) Alist of all witnesses, othé¢han the defendant, whom the
publicand press, the police aptbsecutor refused to divulge any facts to the publi . T . P

andpress, and press reponsre generally free from the details of incriminating evi%lefendam]ntends to call at trial, togethevith their addresses.

dence,straightforward, and not incendiaryStatev. Dean,67 Ws. 2d 513227  This paragraph does not apply to rebuttal witnesses or those called

N.W.2d712(1975). _ , , _for impeachment only
Only the defendant may waive the rightvenue where the crime was committed. . .
Statev. Mendoza80 Wis. 2d 122258 N.w2d 260(1977). (am) Any relevant written or recorded statements of a witness

g Ihedrightt % vednue_ V_vhe;e the crirfne occ#rred is fnot a fun_darrlen{_al righ:j ofa te;rtimin\eamed on a list under péa), including any reports or statements
o e s Syaclcal LS8 of expertsmade in connection with the caseiban expert does
Hereford,224 Ws. 2d 605592 N.W2d 247(Ct. App. 1999)98-1270 not prepare a reporbr statement, a written summary of the

expert’sfindings or the subject matter bis or her testimonynd
971.225 Jury from another county . (1) In lieu of chang includingthe result®f any physical or mental examination, seien
ing the placeof trial under s971.22 (3) the court may require the tific test, experiment or comparison that the defendant intends to
selectionof a jury under sul{2) if: offer in evidence at trial.
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(b) The criminal record of a defense witness, other than defendannotice in writing of the names and addresses, if known,

defendantwhich is known to the defense attorney of any witnesses whom the state proposesfar of rebuttal to
(c) Any physical evidence that the defendant intendsfen of discreditthe defendarg’alibi. In default of such notice, no rebut
in evidence at the trial. tal evidence on the alibi issue shall be receiveldss the court,

(3) COMMENT OR INSTRUCTION ON FAILURE TO CALL WITNESS. ©F cause,.orders. othemlse. _
No comment or instruction regarding the failure to callitmess () A witness list required under pé) or (d) shall be provided
atthe trial shall be made or given if the sole bé&sisuch com  in addition to a witness list required under @b (d) or (2m) (a)
mentor instruction is thdact the name of the witness appeargnda witness disclosed on a list under gaip(d)or (2m) (a)shall
upona list furnished pursuant to this section. beincluded on dist under pana) or (d) if the witness is required

(5) SCIENTIFIC TESTING. On motion of a party subject ® 0 be disclosed under p&a) or (d).

971.31 (5) the court may order the production of any item of (9) DEOXYRIBONUCLEICACID EVIDENCE. (&) In this subsection
physicalevidence which is intended to be introduced atriaé  “deoxyribonucleicacid profile” has the meaning given in s.
for scientific analysis under such terms and conditions as the c@#9.74(2d) (a)

prescribes. (b) Notwithstanding suk(1) (e)or (2m) (am) if either party

(6) ProTECTIVEORDER. Uponmotion of a partythe court may intendsto submit deoxyribonucleic acid profile evidence at a trial
atany time order that discoveripspection or the listing ofit-  to prove or disprove the identity ofpeerson, the party seeking to
nessesrequired under this section be denied, restricted troducethe evidence shall notify the other party of the intent to
deferred,or make other appropriate ordersthié district attorney introducethe evidence in writing by mail at leath days before
or defense counsel certifies that to list a witnesy subject the the date set for trial; and shall provide the other parithin 15
witnessor others to physical or economic harm or coercion, tig@ysof request, the materiaentified under sul{1) (e) or par
court may order that the deposition of the witness be taken p{#m) (am) whichever is appropriate, that relates to the evidence.
suantto $.967.04 (2)to (6). The name of the witness need not be (c) The court shall exclude deoxyribonucleic acid profile evi
divulged prior to the taking of sucheposition. If the witness denceat trial, if the notice and production deadlines under(pjr
becomesinavailable or changes his or her testimaing deposi  are not met, except the coumty waive the 45 day notice require
tion shall be admissible at trial as substantive evidence. ment or mayextendthe 15 day production requirement upon-stip

(6m) IN CAMERA PROCEEDINGS. Either party may move for an ulation of the parties, or for good causettié court finds that no
in camera inspection by the court of any document required tog@ety will be prejudiced by the waiver or extensiorhe court may
disclosedunder sub(1) or (2m) for the purpose of masking orin appropriate cases grant the opposing parécess or continu
deletingany material which isot relevant to the case being triedance.

The court shall mask or delete any irrelevant material. (10) PAYMENT OF PHOTOCOPYCOSTSIN CASESINVOLVING INDI -

(7) CoNTINUING DUTY TO DISCLOSE. If, subsequent to com GENT DEFENDANTS. When the state public defendara private
pliancewith a requirement of this section, and prior to or duringttorney appointed under $77.08requests photocopies of any
trial, a party discovers additional material or the names of addem that is discoverable under this section, the spatilic
tional witnesses requested which are subject to discovesgee defendershall pay any fee chged for the photocopies from the
tion or production under this section, the party shall promptgppropriatiorunder s20.550 (1) (f) If the person providingho
notify the other party of the existence of the additional material tmcopiesunderthis section chaes the state public defender a fee
names. for the photocopies, thfee may not exceed the actual, necessary

(7m) SANCTIONS FORFAILURE TO COMPLY. (a) The courshall ~anddirect cost of photocopying.
exclude any witness not listed or evidence not presented fg istory: 1973 c. 1961975 c. 378421, 1989a. 1211991 a. 2231993 a. 16486

) : - . . - 95a. 27 387, 2001 a. 162005 a. 42279
inspectionor copying required by this section, unless good cau ‘?nadequat@reparation for trial that results irdestrict attorneys failure to disclose

is shown for failure to complyThe court may in appropriate casesi scientific reports does not constitute good cause for the failure if the defense is
grantthe opposing party a recess or a continuance. misled,but this is subject to the harmless error rulenldN. State 57 Ws. 2d 344
. i f . ified i 204N.W.2d 482(1973).
(b) In addIIIOI_W toorinlieuo an_y sanctl_on speciie ”_1 (3531' Whena prosecutor submitted a list of 97 witnesseBtended to call, the court
a court may subject to sub(3), advise the jury of any failurer  should have required him to be more specific as to those he really intended to call.

refusalto disclose material or information required to be disclosé#y V- State60 Ws. 2d 31, 210 N.W2d 755(1973).

undersub.(1) or (2m), or of any untimelyisclosure of material Whena party successfully moves to have material masked or deleted from a dis
i ! coverydocument, the proper procedure to be pursued is to place it in a sealed enve

or information required to be disclosed under glipor (2m). lope or containerif necessaryso that it may be preserved for appellate revistate
(8) NoTiceoraLl. (a) If the defendant intends to rely upory- Van Ark,62 Ws. 2d 155215 N.Ww2d 41(1974).

e : : Tt Underboth the provisions of this section and the constitutional duty of the state to
analibi as a defense, the defendant spiatt notice to the district discloseto a criminal defendant evidence that is exculpatory in nature, there is no

attorneyat thearraignment or at least 30 days before trial statingguiremento provide exculpatory evidenteat is not within the exclusive posses
particularly the placewhere the defendant claims to have beegipnof the state andoes not surprise or prejudice the defendant. Statellioun,

: . : Wis. 2d 204226 N.W2d 504(1975).
whenthe crime is a"eged to ha.lve been Commltt.eq _together Wﬁ Ithough substantial evidence indicates that the state had subpoenaed its “rebut
thenames and addresses of witnesses to the alibi, if known. If;alyimness at least 2 weeks before he was called to testify and deliberatetjnheld

the close of the state’case the defendant withdraws the alibi drackfor “dramatic” efect, no objection or motion to suppress was made on the proper

i roundthat the witness was not a bona fide rebuttal withess hence objedtien to
if at the close of the. dpfgndanlfase the defendant does not Caa}%/itness’testimony was waived. CaccitoloState9 Ws. 2d 102230 N.w2d 139
someor any of the alibi witnesses, the state shall not comment @by7s).

the defendans withdrawal or on the failure to call some or @fly  Theprosecutds duty to disclose does not ordinarily extend to discovery of-crimi

the alibi witnesses. The state shall not call any alibi witnesses ndttf_ewfds gOff“ Othe{r{'uri_Sdi_Ct&Q”t_s- The prf?f.secliﬂf" mUSttmda'ge tghoog '?‘“W 5
H H ainrecords from otnher jurisdictions specifically requested by the detense. Jones
calledby the defendant for the purpose of impeaching the defefj_*f‘srate@g Wis. 2d 337230 N.W2d 677(1975).

dant'scredibility with regard to the alibi notice. Nothing in this  pojiceofficers’ “memo books” and reports were within the rule requiring produc
sectionmay prohibit the state from calling said alibi withedees tion of witness statements, since the books and reports were written dffidées,
any other purpose the reports signed by them, and botficgrs testified as to the incident preceding
’ . . o defendant'sarrest. State.\Groh,69 Ws. 2d 481230 N.W2d 745(1975).
(b) In default of such notice, no evidence of the alibi shall bewnen the state calls a witness not included in its list of witnesses, the preferable
receivedunless the court, for cause, orders otherwise. procedure is not to strike the witness but to allow a defendant, who makes a timely

. - . ... showingof surprise and prejudice, a continuancdicent to interview thewvitness.
(c) The court may enlge the time for filing a notice of alibi Kutcherav. State 59 Wis. 2d 534230 N.w2d 750(1975).

as provided in pafa) for cause. Thewritten summaryunder sub. (1), of all oratatements made by the defendant

: ; : i atthe state intends to introduce at trial is not limited to statements to the police.
(d) Within 20 days after receipt of the notice of alibi, or SuCﬁicriminatin(:;statements made by the defendant to 2 witnesses were within the scope

othertime as the court orders, the district attorney shall futhish of the disclosure statute. Kutcherstate 59 Ws. 2d 534230 N.W2d 750(1975).
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All statements, whether possessed by direct—-examining counsel or crossA prosecutor has no duty to list a rebuttal witness if it is anticipated before trial that
examiningcounsel, must be producedgere notes need not be produced. State the witness will be called. The defense takes its chances wlesingfa theory of
Lenarchick,74 Wis. 2d 425247 N.W2d 80(1976). defenseand the state can keep knowledge of its legitimate rebuttal witnesses from the

Whenthe defendant relied solely on an alibi defense and on the day of trial the céléfendant without violating sub. (1) (djtate vKonkol, 2002 W1 App 17456 Ws.
plainingwitness changed her mir to the date of the occurrence, a request for2d 725 649 N.W2d 300 01-2126 )
continuancebased on surprise was properly denied because the defendant failed # witnesss probationary status was relevant ahduld have been disclosed by
showprejudice from the unexpected testimoryngus v State76 Wis. 2d 191251  theprosecution under sub. (7). That the defendant disclosed to the jury that the wit
N.W.2d 28 (1977). nesshad been convicted of a crime did not obviate the requirement that the status be

A generalized inspection of prosecution files by defensesel prior to a prelimi ~ disclosed. A witness’probationary status is relevant because it and the fear-of pos
naryhearing is so inherentlyarmful to the orderly administration of justice that theSible revocation argertinent to the material issue of whether the witness has ulterior
trial court may not confesuch a right. Matter of State ex reyrich v County Ct. Motivesto shape his or her testimongtate vWhite, 2004 WI App 7&71 Ws. 2d
82 Wis. 2d 454262 N.W2d 773(1978). 742 680 N.W2d 362 03-1132 _ . .

Undersub. (8) (d), the state mysovide the names of all people who will testify . Due procesgioes not require the disclosure of material exculpatory impeachment
atany time during the trial that the defendant was at the scene of the criteer T informationbefore a defendant enters into a plegdiar Howevera defendannak
v. State84 Wis. 2d 630267 N.W2d 630(1978). ing a statutory discovery demanhy be entitled to material exculpatory impeach

. . ) “ NP . _ment evidence before entering into a pleayhir if the plea bain is entered into
bemgéﬁgtggﬁgee;fgn?e?rgﬁen%%}25 di‘ﬁtenasm(x#;ggg’g &%gicg’ggsl s?gggﬁgf%thm the time frame when the prosecutor would have been statutorily required to

S ; : h ; -
: disclosethe information. A defendant may withdraw a guilty plea on nonconstitu
werenot recorded verbatim. Pohi$tate96 Ws. 2d 290291 N.W2d 554(1980).  iong grounds after demonstrating that withdrawal is necessary to avoid a manifest

Theprosecutdss repeated failure to disclose prior statements of witnesses was stice. State.Harris, 2004 WI 64272 Wis. 2d 80 680 N.W2d 737 02-2433
prosecutoriabverreaching that would bar reprosecution after the defendant move ub.(7m) (a) does not prevent the prosecution, whose evideasexcluded for
for a mistrial. State.\Copening100 Ws. 2d 700303 N.W2d 821(1981). ~ violation of this section, from moving for dismissal without prejudice and refiling he

Underthe facts of the case, the victswhedical records were not reports requirecthargesand introducing the same evidence in a subsequent proceeding if there was
to be disclosed under sub. (5). Statdteriarty, 107 Wis. 2d 622321 N.W2d 324  no violation of this section in the subsequpmiceeding. State Wiiller, 2004 WI
(Ct. App. 1982). App 117,274 Ws. 2d 471683 N.W2d 485 03-1747

Whenthe defendantvas not relying on an alibi defense and did not file a notice Of necessitythe defense of alibi involves presence of the defendant at a place other
of alibi, the court did not abuse its discretion in barring alibi testim@tgte vBur-  thanthe scene of the crime, at the time the crime was committed. Since an alibi
roughs,117 Ws. 2d 293344 N.W2d 149(1984). derivesits potency as a defense from fhet that it involves the physical impossibil

Thereare 3 diferent situations of prosecutorial nondisclosure, each witHex-dif ity of the accused'guilt, a purported alibi that leaves it possible for the acdosed
entstandard: 1) when the undisclosed evidence shows the prosecassincluded  bethe guilty person is no alibi at all. In this case, testimony did not constitute an alibi
perjury; 2) whenthe defense made a pretrial request for specific evidence; andbgcausét placed the defendant in the same hallway as the crime scene and did not
whenthe defense madeo request or a general request for exculpatory evidendadicatethat it was physically impossibfer the defendant to have committed the
Statev. Ruiz,118 Wis. 2d 177347 N.W2d 352(1984). offense,but placed her in the immediate vicinity of the crime. Therefore, notice

A defendant chged as a “party to a crime” for conspiratorial planning of a robberg alibi witness under sub. (8) was not required. Staktarp, 2005 W1 Ap250,
wasnot required to give an alibi notice regarding testimony concerning the- def 8Wis. 2d 441 707' N-WZd 304 04-3240 . . .
dant'swhereabouts during planning sessions, as an akbil&nial of being present ~ Thestate unconstitutionally excluded the defendaaltbi testimony for failure to
at the scene of the crime when it was committed. Stéderenbeger, 119 Wis. 2d  complywith this section, buthe error was harmless. AliceaGagnon675 F2d 913
237,349 N.W2d 692(1984). (1982).

Whenblood alcohol content is tested under statutory procedures, results of the te§tomparisorof federal discovery and the ABA standards with thigcéhsin stat
aremandatorily admissible The physical sample tested is not evidence intendetfe. 1971 WLR 614.
required,or even susceptible of being produced by the state under ss. 971.23 (4) and

(5). State vEhlen,119 Wis. 2d 451351 N.W2d 503(1984). 971.26 Formal defects. No indictment, information, com
Whenthe state impounded a vehicle but released it to a scrap dealer before thé

defendant'expert could examine it, the charwas properly dismissed for destruc Plalnt or warrant shall be invalid, nor shall the trial, jqumem or
tion of exculpatory evidence. StateHahn,132 Ws. 2d 351392 N.w2d 464(Ct.  otherproceedings be facted by reason of any defect or imperfec

App. 1986). tion in matters of form which do not prejudice the defendant.

Sub. (7) requires determination by the trial court of whether noncompliance wa: . . .
for good cause. If it was naxclusion is mandatory; if it was, sanction is discretion _ﬁ‘hefact that the information alleged the wrong date for tfeneé was not prejudi

cial when the complaint stated the correct date and there wagdence that the
ary. State vWild, 146 Ws. 2d 15429 N.W2d 105(Ct. App. 1988). %gfendantms misled. A chge of the violation of s. “946.42 (2) (a) (c)” was a techni

Criminal defendants are not required to comply with the rules of criminal-proc :
dureto obtain a record available under the open records &iate ex rel. dung v Allefiigaé:t’(\)lf.\llsggusag;ze(gl}ir;.both paragraphs applied. Burkhalfitaie52 Ws. 2d

Shaw 165 Ws. 2d 276477 N.W2d 340(Ct. App. 1991).

When the statinferred that a complainant sought psychological treatment as Thefailure tocite in the information and certificate of conviction the correct-statu

resultof a sexual assault by the defendant but did riet tfe psychological records tH)‘ary subsections violated was immaterial when defendant the could not show that he

- h ’ h : smisled. Craig vState55 Ws. 2d 489198 N.W2d 609(1972).
or opinions of theherapist as evidence, it was not improper to deny the defenddff? o ) . . . .
accesso the records when the court determined that the records contained nothinfy, [ack of prejudice to the defendant, notwithstanding technical defects in the infor
thatwas material to the faimess of the trial. Statelainiero, 189 Ws. 2d 80525  Mmation,was made patent by defense coussegincession that his client knew pre
N.W.2d 304(Ct. App. 1994). cisely what crime he was chged with having committed, and the absence in the
Although of public record, it is an intolerable burdenadefendant to be required recordof any sucttlaim asserted during the case, which was vigorously tried. Clark

to continually comb criminal records to determine if any of the statiéthesses are V- Sta}te,GZ Wis. 2d 194214 N.W2d 450(1974). Lo .
subjectto criminal penalty The burden is on the state to provide this information, Failureto allege lack of consent was not a fatal jurisdictional defean informa
particularlyin light of a discovery request for the criminal records of the stafe’  tion chaging buglary. Schleiss vState,71 Ws. 2d 733239 N.W2d 68(1976).
nesses.State vRandall,197 Ws. 2d 29539 N.W2d 708(Ct. App. 1995). No statute authorizes a clerk of cosrtfiice to correct a clerical errm the sen
Sub.(2m) requires disclosuref relevant substantive information that a defenséenceportion of a judgment of conviction. The circuit court, and not the slefice,
expertis expected to preseat trial whether as to findings, test resuits, or a descriptigftust determine the merits of a request for a change in the sentence portion of a written
of proposed testimonyThe privilege against self-incrimination and the right to-pregudgmentbecause of an alleged clerical err@tate vPrihoda, 2000 WI 12239
entadefense are not violated by the requirement. St&ewels221 Ws. 2d 315  Wis. 2d 244 618 N.W2d 857 98-2263
585N.W.2d 602(Ct. App. 1998)97-3148
This section does not provide for postconviction discoMeny a defendanthas  971.27 Lost information, complaint or indictment. In

right to postconviction discovery when the sought aftédence is relevant to an . . . .
issueof consequence. State @Brien, 223 Ws. 2d 303588 N.w2d 8(1999), thecase of the loss or destruction of an information or complaint,

96-3028 . ' ] ) the district attorney may file a copgind the prosecution shall pro
The states failure to disclose that it took samples failed to have them analyzed ﬁeedwithout delay from that cause. In the case of the loss or

affectedthe defendarg’right to a fair trial, because it prevented the defendant fro . e . . !
raisingthe issue of the reliability of the investigation and from challenging the credi€structionof an indictment, an information may be filed.

bility of a witness who testified that the test had not been performed. . RatReal,

225Wis. 2d 565593 N.W2d 461(Ct. App.1999)97-1480 . . . -
Whenan indigent defendant requests the state to furnish a free transcript of a sg a1'28_ P!eadmg JUdgme_nt' In pleadlng a JUdg_men'_[ or other

ratetrial of a codefendant, the defendant must show that the transcript will be valuahilermlnatlomf or proceeding before any court oficr, it shall

o him or her State vOswald, 2000 WI App £:32 Ws. 2d 103606 N-W2d 235 be suficient to state that the judgment or determination was duly
Sub.(2m) (am) requires that any statement made by a witness named in a list uh@élderedor made or the proceeding duly had.

par.(a) must be disclosed. Once a party is included on the listrefsses under par

(a), statements by the witness must be disclosed. Sfatiblle, 2001 WI App 227, 971.29 Amending the charge (l) A Complaint or infor

248Wis. 2d 409636 N.W2d 488 00-1821 : " . X .
“Plansto use” in sub. (1) (b) embodies an objective standard--what a reasondRiationmay be amended at any time prior to arraignment without

prosecutoshould have known and would have done under the circumstances of[gagveof the court.

case. The issue is whether a reasonable proseaercising due diligence, should .

haveknown of the defendaststatements befotgal, and if so, would have planned (2) At the trial, the court may allow amendment of the com

to use them in the course of trial. The knowledge of law enforcenfesgrefmay p|a_intl indictment or information to conform to the proof where

in some cases be imputed to the prosec@aod faith alone does not constitgt®d ; PR ;
causefor failing to disclose under sub. (7m). Stat®elLao, 2002 WI 4252 Ws. suchamendment is not prejud|C|aI to the defendant. After verdict

2d 289 643 N.W2d 480 00-1638 the pleading shall be deemed amended to conform to the proof if
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no objection to the relevance of the evidence was timely raised(b) In felonyactions, motions to suppress evidence or motions

uponthe trial. unders.971.23or objections to the admissibility of statements of
(3) Upon allowing an amendment to the complaininalict- adefer]dant_ shall ndje made at a _preliminary examination and

ment or information, the court magirect other amendments hotuntil an information has been filed.

therebyrendered necessary and npagceed with or postpone the (c) In felony actions, objections based on the ifisiehcy of

trial. the complaint shall be made prior to the preliminary examination

Whenthere is evidence that a jury could believe proved guilt, the trial canmot ~ Or waiver thereof or be deemed waived.

suasponte set aside the verdict, amend the informadiuth find defendant guilty on : P
alesser chaje. State vHelnik, 47 Wis. 2d 720177 N.W2d 881(1970). (6) If the court grants a motion to dismiss based upon a defect

A variance was not material when the court amended thgechgainst the defend in the indictmept, information or complaint, or in the inSti.tUtion
antto chage a lesser included crime. MooreState55 Wis. 2d 1197 N.w2d 820  of the proceedings, ihay order that the defendant be held in cus

(1981213).(2) in regard to amendments after verdict, applies only to technical vauriantOdy or that the defendastbail be continued for not more than 72
in the éorﬁplaint, not material to the merits of the action. It may not be used te su&eﬁurs pendlng issuance of a new summons or warrant or the f'I'ng

tutea new chage. State vDuda,60 Wis. 2d 431210 N.w2d 763(1973). of a new indictment, information or complaint.

Therefusal of a proposed amendment of an information hadew eh the origi (7) If the motion to dismiss is based upon a misnorier
nalinformation. An amendment to clgara violation of a substantive section as well . T X .
asa separate penalty section is not prejudicial to a defendagnemStateso Ws.  courtshall forthwith amend the indictment, information or eom

2d 722 211 N.W.2d 449(1973). plaint in that respect, and require the defendant to plead thereto.

Sub.(1) does not prohibit amendment of the information with leave of the court [N : :

afterarraignment, but before trial, provided that the defenslaigtits are ngpreju (8) No complalnt,lndlct_ment, information, process, return or

diced. Whitaker v State 83 Wis. 2d 368265 N.W2d 575(1978). otherproceeding shall bdismissed or reversed for any error or
Notice of the nature and cause of the accusations is a key factor in determinméstakewhere thecase and the identity of the defendant may be

whetheran amendment at trial has prejudiced a defendant. The inquiry is whetpgad“y understood by the court; and the court may order an
the new chage isso related to the transaction and facts adduced at the preliminar !

hearingthat a defendant cannot be surprised by the newehiarce the preparation a%endmenturing such defects.
for thenew chage would be no diérent than the preparation for the old gear State (9) A motion required tde served on a defendant may be

v. Neudorf, 170 Ws. 2d 608489 N.W2d 689(Ct. App. 1992). 8
Failureof the stateo obtain court permission to file a post-arraignment amend&]ervedupon the defendamattomey of record.

informationdid not deprive the court of subject matter jurisdiction. Statéebster, (10) An order denying a motion to suppress evidenca or
B S o ety g Olonchalenging the admissbiy of a siatement of  cefendant
to one of contributing to the delinquency of a minor since tfemsésequireproof m,ay be er'eWEd upon appeal ,from a JUdgmem of conviction not
of different facts and the defendant is entitied to notice of thgetayainshim. ~ withstandingthe fact that such judgment was entered upon a plea
LaFondv. Quatsoe325 F Supp. 101¢1971). of guiIty.

. . o _ L (11) In actions under £40.225948.02948.025948.085 or
?oﬁléﬁoordl\g?“on defined. (1) “Motion” means an application 948.095 evidence which is admissible unde®g2.11 (2) must
) . be determined by the court upon pretrial motiotéomaterial to

(2) Unlessotherwise provided oordered by the court, all g fact at issue in the case and ofisigint probative value to out
motionsshall meet the following criteria: weigh its inflammatory and prejudicial nature befdrenay be

(a) Be in writing. introducedat trial.

(b) Contain a caption setting forth the name of the court, the (12) In actions under £40.22 the court may determine the
venue, the title of the action, the file numbeidenomination of admissibility of evidence under €72.11only upon a pretrial
the party seeking the order or relief and a brief description of theotion.

typeof order or relief sought. (13) (a) A juvenile over whom the court has jurisdiction under
(c) State with particularity the grounétsr the motion and the s. 938.183 (1) (b)or (c) on a misdemeanor actionay make a

orderor relief sought. motion beforetrial to transfer jurisdiction to the court assigned to
History: Sup. Ct. Orderl71 Ws. 2d xix (1992). exercisgurisdiction under chgl8 and938 The motion mayllege

) ) ) ~thatthe juvenile did not commit the violation under tieum
971.31 Motions before trial. (1) Any motion whichis stanceslescribed in ©38.183 (1) (bpr(c), whichever is applica
capableof determination without the trial of the general issue mayle, or that transfer of jurisdiction would be appropriate because
be made before trial. of all of the following:

(2) Exceptas provided in sul(5), defenses and objections 1. If convicted, the juvenile could not receive adequate-treat
basedon defects in the institution of the proceedings, fitsuf mentin the criminal justice system.
ciencyof the complaintinformation or indictment, invalidity in 2. Transferring jurisdiction to the court assigned to exercise
wholeor in part of the statute on which the prosecution is foundegyisiction under chs48 and938 would notdepreciate the seri
or the use o_f illegal means to secure evidence shall be raised beipt& esof the ofense.

e o S e engany % REnig o ot ecescay o dete e e
) ; ' : other juveniles from committinthe violation of which the
walvesany jeopardy that may hav_e attac_hed. 'I_'he motion to venile is accused under the circumstances specified in s.

pressevidence shalbe so entertained with waiver of jeopard 38.183(1) (b)or (c), whichever is applicable

whenit appears that the defendant is surprisethbystates pos A . .
sessiomfguch evidence. P ¥ . (b) The court shall retain jurisdiction unless the juvenile

provesby a preponderance of the evidence that he or she did not
mit the violation undethe circumstances described in s.
8.183(1) (b) or (c), whichever is applicable, or that transfer

(3) The admissibility of any statement of thefendanshall
be determined at the trial by the court in an evidentiary hearing

of the presence of the jumynless the defendant, by motichat . P
il : would be appropriate because all of taetors specified in p&ia)
lengesthe admissibility of such statement before trial. 1. 2. and3. are met.

(4) Exceptas provided in sul(3), a motion shall be deter  istory: 1975 c. 1841985 a. 2751987 a. 33%.64; 1993 a. 227486 1995 a.
minedbefore trial of thegeneral issue unless the court orders that2 387, 456 1997 a. 2052005 a. 277
it be deferred for determinatict the trial. All issues of fact aris  Whendefense counsel refused, for strategic reasons, to pursue a motion made pro

; f ; . : eby the defendant before trial to suppress evidence of identification at a tmenap,
Ing out of such motion shall be tried by the court without a jur asa waiver of the motion. State McDonald,50 Wis. 2d 534184 N.W2d 886

(5) (a) Motionsbefore trial shall be served and filed within 1(1971).
initi i i A claim of illegal arrest for lackf probable cause must be raised by motion before
days after t'_[he 'n't'l‘"’g gppearﬁnce of the deftey:;jz?nt In at.mls ffal. Lampkins v State51 Wis. 2d 564187 N.W2d 164(1971).
meanoraction or ays aier arraignmentarreiony action Thewaiver provision in sub. (2) is constitutional. DayState52 Wis. 2d 122

unlessthe court otherwise permits. 187N.w.2d 790
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A defendant is not required to make a motion to withdraw his plea to preserve@®1.36 Theft; pleading and evidence; subsequent pro -

right to a review of an alleged error of refusal to suppress evidence. Sy ; o : L
60 Wis. 2d 452210 N.W2d 685(1971). secutions. (1) In any criminal pleading for theft, it is didient

A motion to suppress statementstiog ground that they were products of an allegt© chage that the defendam ditieal the property (d_escnb'ng it)
edly improper arrest was timelyotwithstanding failure to assert that challenge prioof the owner (naminghe owner) of the value of (stating the value
to arraignment, since it was madfter the information was filed and prior to trial. jn money)

Rinehartv. State 53 Wis. 2d 760218 N.W2d 323(1974). S ] )

A request for &oodchildhearing after direct testimony is concluded istfroely (2) Any criminal pleading for theft may contain a count for

undersub. (2). Coleman Btate64 Ws. 2d 124218 N.W2d 744(1974). receivingthe same property and the jury may find athoy of the

Therule in sub. (2) does not applydonfessions, because sub. (2) is qualified blpersonschaged guilty of either of the crimes.
subs.(3) and (4). Upchurch Btate64 Ws. 2d 553219 N.W2d 363(1974). . .
A challenge tahe search of ong'person cannot be raised for the first time on (3) In any case of theft 'nVOIVmg more than one theft, all thefts

appeal. Madison v State/54 Ws. 2d 564219 N.W2d 259(1974). may be prosecuted as a single crime if:

A defendans right to testify at &oodchildhearing may be curtailed only for the (a) The property belonged to the same owner and the thefts

mostcompelling reasons. Franklin$tate;74 Wis. 2d717,247 N.W2d 721(1976). itted inale i d desi .
Whenthe state used a tfifcitation to initiate legal proceedings and subsequent! erecommitted pursuant to a single intent and design or in execu

decidedto prosecute the action as a crime, the trial court erredtigiving the tion of a single deceptive scheme;

defendantlO days fronthe date of the amended of@tto object to the sfifiency
of the complaint. State Mudgett99Wis. 2d 525299 N.W2d 621(Ct. App. 1980). (b) The property belonged to the same owner and was stolen

Sub. () authorizes the court to hold a defendant in custody or on bail for 72 hol®¥ @ person in possession of it; or
pendingnew proceedings. State ex rel. Brockwaylilwaukee Cty Cir. Ct.105 Ws. (C) The property belonged to more than one owner and was sto

2d 341, 313 N.W2d 845(Ct. App. 1981). . . :
Factors that a court should consider when a defendant requests to be tried a’t%PaIrom the same place pursuant to a single intent and design.

codefendanin order to secure the testimony of the codefendant are: 1) the likelihood (4) In any case of theft involving more thame theft but
thatthe codefendant will testify; 2) the likelihood that the testimony will be signifinrgsecutedas a single crime, it is didient to allege generally a
cantand beneficiato the defendant; 3) whether the defendant diligently attemptt{)#; LT . s
to secure the evidence in time for trial; 4) the length of dedgyestedand 5) the  theft of property to acertain Valu? committed between certain
burdenon the trial court and prosecution. Staténastas107 Ws. 2d 270320  dates without specifying any particulars. On the trial, evidence

N.\é\glzr;jlizfd(iﬁ; gAL?iI’i)./ing()-:;fendam waived the right to appeal the trial coruting may be given of any such theft committed on or between the dates
on the admissibility obthercrimes evidence. StateNelson,108 Ws. 2d 698324 alleg_e(_j;_and itis sufcient to maintain the chge and Is nota Va_ll’l
N.W.2d 292 (Ct. App. 1982). anceif it is proved that any propertyas stolen during such period.

A finding of not guilty by reason of mental disease or defect is a judgment-of cddut an acquittal or conviction in any such case does not bar a sub
viction under s. 972.18L) and thus s. 971.31 (10) is applicable. StaBmith,113 i i i
Wis. 2d 497 335 N W2d 376(1983) seqqengf;?tsr(]ac?t_lor ffotrhany acts ?f theft \lNhICh no tfawdence \t/yas

Sub.(10) does not apply to civil forfeiture cases. County of Racifenith,122 receivedal the tra’ or the ongina C@' n case or a convicion
Wis. 2d 431362 N.W2d 439(Ct. App. 1984). onthe original chage on a plea of guilty or nmontest, the district

To admit evidence of prior untruthful allegations of sexual assault under &jib. (attorney mayat any time before sentence, filbill of particulars
ands. 9721 (2) (0) 3., the court must be able to conclude from an of prooftnat or other written statement specifying what particular acts of theft
areasonable person could inter that the complainant made a prior untru alle . . . P
tion. “Allegation” is not restricted to allegations reported to the police. State a?emCIUded in the Chge_ and in thagvent conviction does not bar
DeSantis155 Ws. 2d 774456 N.W2d 600(1990). a subsequent prosecution for any other acts of theft.

Sub.(10) is inapplicable when the statement sought to be suppressed has no pasistory: 1993 a. 486
siblerelevance to the chge to which the defendapted guilty State vP0z0,198
Wis. 2d 706544 N.W2d 228(Ct. App. 1995). . . . .

Theharmless error approach in s. 971.31 (10) appeals is not precluded in any \9%1365 Crimes |nv0IV|ng certain controlled sub -
Statev. Armstrong,225 Ws. 2d 121591 N.W2d 604(1999),97-0925 stances. (1) (a) In any case under®61.41(1) (em) 1999

A Miranda-Goodchilchearing to determine voluntariness of confessions is an e i i
dentiaryhearing for the parties. It is not a soliloquy for the court. The court must \gttats"or $.961.41 (1) (Cm)(d.)’ (e). (0, () or (h) involving more

permititself to become a witness or an advocate for one.pArgefendant does not r{%an O.neVi()lation’ all violations may be PrQSGCUted as a.Single
receivea full and fair evidentiary hearing when the role of the prosecutor is playetime if the violations were pursuant to a singigent and design.

%g{,?ﬁ';dzgdeg%tgg ﬁf&?ﬁg“}gg'ggfg‘l’ggd to a bystaBete vliles, 2003 WI66, 1y |5 any case under 861.41 (1m)em) 1999 stats., or s.

The press and public have no constitutional rigtettenda pretrial suppression 961.41(1m) (cm) (d), (e), (), (9) or (h) involving more than one
hearing when the defendant demaniisedhearing to avoid prejudicial publicity - violation, all violations may be prosecuted as a single crime if the

GannetiCo. v DePasqualet43 U.S. 36§1979). violationswere pursuant to a single intent and design.

(c) In any case under 961.41 (3g) (a) 2.1999 stats., or s.
961.41(3g) (dm) 1999 stats., or 961.41 (3g) (am)c), (d), (e),
or (g) involving more than one violation, all violations may be
?) prosecutedss a single crime if the violations were pursuard to
H'istory: 1997 a. 181 singleintent and design.
(2) An acquittal or conviction under sufl) does not baa

971.32 Ownership, how alleged. In an indictment, infor ~Subsequenprosecution for any acts inolation of 5.961.41 (1)

mationor complaint for a crimeommitted in relation to property (€m) 1999 statss.961.41 (1m) (em)1999 stats., £61.41 (3g)

it shall besuficient to state the name of any one of several cd@) 2. 1999 stats., or 861.41 (3g) (dm)1999 stats., or 961.41

owners,or of any oficer or manager of any corporation, limited(1) (cm) (d), (). (f), (g), or (h), (1m) (cm) (d), (e). (f), (9), or (h)

liability company or association owning the same. or(3g) (am)(c), (d), (e), or(g) on which no evidence was received
History: 1993 a. 12, 491 atthe trial on the original chge.

History: 1985 a. 3281987 a. 3391989 a. 12;11993 a. 98118 490, 1995 a. 448
1999a. 48 2001 a. 1092003 a. 49

971.315 Inquiry upon dismissal. Before a court dismisses
a criminal chage against a person, toeurt shall inquire of the
district attorney whether he or she has complied wig74.095

971.33 Possession of property , what sufficient. In the
prosecutiorof a crime committed upon or ielation to or in any
way affecting real property oany crime committed by stealing,
damagingor fraudulently receiving aroncealing personal prop i\ qing more than one violation, all violations may be prose

erty, it is suficient if it is proved that athe time the crime was 1043573 single crime if the violations were pursuant to a single
committedeither the actual or constructive possession or the gelt ot and design

eralor special property in any part of such property ivdke per History: 2003 a. 36
sonalleged to be the owner thereof.

971.366 Use of another 's personal identifying infor -
mation: charges. In any case under 943.201or 943.203

) ) 971.367 False statements to financial institutions:
971.34 Intent to defraud. Where the intent tdefraud is nec Charges_ In any case under g46_79invo|ving more than one
essaryto constitute the crime it is didient to allege the intent violation, all violations may be prosecuted as a single crime if the
generally;and on the trial ishall be sufcient if there appears to violationswere pursuant to a single intent and design.
bean intent to defraud the United States or any state or any persosistory: 2003 a. 36
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971.37 Deferred prosecution programs; domestic sonin connection with any discussions concerning defgured

abuse. (1) In this section, “child sexual abuse” means asecutionor to any person involved a program in which the per

allegedviolation of 5.940.225 948.02 948.025948.05 948.06  sonmust participate as condition of the agreement, is admissible

948.085 or948.095if the alleged victim is a minor and the persom a trial for the crime specified in suim).

accusedf, or chaged with, the violation: (5) This section does nqireclude use of deferred prosecution
(@) Lives with or has lived with the minor; agreement$or any alleged violations not subject to this section.

(b) Is nearer of kin to the alleged victim than a 2nd cousin; History: 1979 c. 11,1981 c. 88366 1983 a. 2041987 a. 271987 a. 333.64;
1991a. 39 1993 a. 227262, 319 1995 a. 343353 456, 1997 a. 35143 2003 a.

(c) Is a guardian or legal custodian of the minor; or 139 2005 a. 277
(d) Is or appears to be in a position of power or comvelr A deferred prosecution agreement may not be used to demonstrate a defendant’
the minor consciousnessf guilt. When a deferred prosecution agreement requires a defendant

L . to enter a plea as a condition, it is the jifesif and not the agreement that constitutes
(Im) (a) The district attorney may enter into a deferred praheacknowledgement of guilt. Requiring a plea as part of the terms of an agreement

secution agreement under this section with any ofdi@wing:  Snot wggfggg Gy this sectiofitate vDaley 2005 WI App 260288 Ws. 2d 646

1. A person accused of or cgad with child sexual abuse.  Theprovision ofsub.(4) that consent to a deferred prosecution is not an admission
2. An adult accused of or clgar with a criminal violation of ©fgtand heconset may otbe admited n evdence i a v for e e s
s. 940.19 940.20 (1m,) 940.201 940.225 940.23 940.285 meanshat should a deferred prosecution agreement be revoked, the defewdiant’
940.3Q0 940.42 940.43 940.44 940.45 940.48 941.2Q 941.3Q  ingness to enter the agreement may not be admitted at trial as evidence of guilt. When
943.04 943.011 943.14 943.15 946.49 947.01 947,012 0r e 0 ement hat consifutes the ackiowiedgement of
947.0125and the conduct 90”5t!tu““9 thiwlation involved an guilt. Indeed, if the agreement is dissolved, the plea rem&tate vDaley 2006
actby the adult person against his or her spouse or former spougepp 81,288 Ws. 2d 646716 N.W2d 146 05-0048
againstan adult with whom the adult person resides or formerly

residedor against an adult with whom the adult person has creatl.38 Deferred prosecution program; community

achild. service work. (1) Except as provided in 867.055 (3)the dis
3. A person accused of or chad with a violation of $813.12  trict attorney may require as a condition of any deferred presecu
(8) (a) tion program for any crime that the defendant perform community

(b) The agreement shall provide that the prosecution will s€rvicework for a public agency or a nonprofit charitabtga-
suspendedor a specified period if the person complies with-cornization. The number of hours of work requiretay not exceed
ditions specified in the agreement. The agreement shall be in wyithat would be reasonable considering the seriousness of the
ing, signed by the district attorney or isher designee and theallegedoffense. An order may only apply if agreed tothg
personand shall provide that the person waives his or her rightdefendantand theorganization or agencyThe district attorney
aspeedy triahnd that the agreement will toll any applicable civishallensure that the defendanpi®vided a written statement of
or criminal statute of limitations during the periofithe agree theterms of the community service order and that the community
ment,and, furthermore, that the person shall file with the distriserviceorder is monitored.
attorneya monthly written report certifying his or her compliance (2) Any organization omgency acting in good faith to which
with the conditions specified in the agreement. The district altgfdefendant is assigned pursuant to an order under this section has
ney shall provide the spouse of the accused person and the all§ggfunity from any civil liability in excess of $25,000 for acts or
victim or the parent or guardian of the alleged victim with a CORYmissionshy or impacting on the defendant.
of the agreement. History: 1981 c. 881987 a. 101

(c) 1. The agreement may provide as one of its conditions that
aperson covered under sil) (b) or (c) pay the domestic abuse971.39 Deferred prosecution program; agreements
surchage under s973.055 Payments and collections under thigvith department. (1) Exceptas provided in 9£67.055 (3)in
subdivisionare subject to ©73.055 (2o (4), except agollows:  countieshaving a population of less than 100,000, if a defendant

a. The district attorney shall determine the amount due. Tisechaged with a crime, the district attornefie departmerand
district attorney may authorize less than a full surgh#rhe or adefendant may all enténto a deferred prosecution agreement
shebelieves that full payment would have a negdtiveact on the which includes, but is not limited to, the following conditions:
offender’sfamily. The district attorney shall provide the clerk of (3) The agreement shall be in writing, signed by the district
circuit court withthe information necessary to comply with subdhttorneyor his or her designee, a representative ofiépartment
1.b. andthe defendant.

b. The clerk of circgi( court shall collect the amount due from (b) The defendant admits, in writing, all of the elements of the
the person and transmit it to the county treasurer crime chaged.

2. If the prosecution isssumed under su®) and the person ) The defendant agrees to participate in therapy or in cemmu

is subsequently convicted, a court shall give the pecsedit nit ; e ;
. y programs and to abide by any conditions imposed under the
unders.973.055for any amount paid under sulid. therapy or programs.

(2) The written agreement shall be terminated and the pro (d) The department monitors compliance with the deferred
secutionmay resume upon written notice by either the person Slrosecutioragreement

thedistrict attorney to the other pritw completion of the period - )
of the agreement. (e) The district attorney may resume prosecution upon the

(3) Upon completion ofthe period of the agreement, if the‘defendan‘s failure to meet or comply with any condition of a

agreemenhas not been terminated undeb.(2), the court shall deferredprosecution agreement. - o

dismiss, with prejudice, any chyar or chages against the person  (f) The circuitcourt shall dismiss, with prejudice, any afer

in connectiorwith the crime specified in suflm), or if no such Wwhich is subject tothe agreement upon the completion of the

chargeshave been filed, none may be filed. period of the agreement, unless prosecution has been resumed
(4) Consento a deferred prosecution under this section is ngfiderpat (e).

anadmissiorof guilt and the consent may not be admitted in evi (2) Any written admission under sufl) (b) and any state

dencein a trial for the crime specified Bub.(1m), except if rele  mentrelatingto the crime under sufdl) (intro.) made by the per

vantto questions concerning the statute of limitations or lack sénin connection with any discussions concerning defgured

speedytrial. No statement relating to the crime, made by the pesecutionor to any person involved in a program in which the
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personmust participate as a condition of the agreement, are mety shall audit the accounts thfe private entitybut only after pro
admissiblein a trial for the crime. viding written notice.

History: 1985 a. 291987 a. 101 _ . (c) If anoffender who is the subject of a deferred prosecution
A judgment entered pursuant to a plea agreement withholding sentence and

lac . . . -
ing the defendant on probation for certaiunts while entry of judgment on other%areem.enunqer this section is reprpsented by an attomeyt
countswas deferred provided the defendant committed no additional camies vateentity acting under this subsectioray communicate directly

abidedby the terms of probation was not a deferred prosecution agreement sukj i i .
to this section. State Wollenbeg, 2004 WI App 20268 Ws. 2d 810674 N.W2d Yith the ofender if any of the following apply:

916,03-1706 1. The attorneyhas not informed the private entity of his or
. herrepresentation in writing.
971.40 Deferred prosecution agreement; placement 2. The attorney has authorized the communication.

with volunteers in probation program. The court, district
attorneyand defendant magnter into a deferred prosecutiony,,
agreemenfor the defendant to be placed wihvolunteers in
probationprogram under £73.11 Theagreement must include
therequirement that the defendant comply with the ceortler

3. The private entity has requested authorization for the com
nication from the attorneybut the attorney has faile
respondto that request within a reasonable period of time.

(d) A district attorney may cancel a contract enteredwitio

unders.973.11 (1) aprivate entity under this subsection if any of the following occur:
History: 1991 a. 253 1. The private entity or a principal of the private entitgas
victed of any of the following:
971.41 Deferred prosecution program; worthless a. A felony under any state or federal law

checks. (1) DeriniTion. In this section, “dender” means a . A misdemeanor under any state or federal law if proof of
personchagedwith, or for whom probable cause exists to gkar the defendant dishonesty is an essential element of tfiensg
the person with, a violation of 943.24 or if the ofense relates to debt collection.

_(2) ESTABLISHMENT OF PROGRAM:ELIGIBILITY CRITERIA. A dis- 2. The private entity uses or threatens to use force or violence
trict attorney may create within his or hefic# a worthless check againstan ofender a member of his or her familgr his or her
deferredprosecution program for fefnders who agree to partici property.
patein it as an alternative to prosecution. The district attorney 3. The private entity threatetise seizure, attachment, or sale

may establistcriteria for determining an fenders eligibility for ; ; ; : ;
the program. Among the factors that the program may usegfg:gir?;glie:;é)uric;gg'rty without disclosing that prior court pro

determiningeligibility are the following: . . 4. The privateentity, with knowledge that the statement is
(a) The face value of any check or order that was 'nVOIVedfﬁ'lse,makes or threatens to make a statementia @arty that

theoffense. adverselyaffects an denders reputation for creditworthiness.
(b) If applicable, the reason why the check or order was dis 5 The private entity initiates or threatens to initiate commu

honoredby a financial institution. o nicationwith an ofenders employer This subdivision does not
(c) Other evidence presented to the district attorney regardiggply if the communicatioris authorized under a court order or

thefacts and circumstances of théenise. federallaw or if all of the following apply:
(d) The ofenders criminal history a. An ofenders payment is 30 or more days past due.
(e) Prior referrals of the feinder to the program. b. The private entity has provided written notice to the
() Whether other chges under 943.24are pendinggainst offenderat his or her last known address, at least 5 days before
the offender. hand,of its intent to communicate with the emplayer

(3) ConbpiTIONS OF PROGRAM. A deferred prosecution agree 6. The private entity harasses afeafier including bydoing
mentto which this section applies may require dierder to do any of the following:
any of the following: a. Communicating wittihe ofender or a member of his or her

(a) Pay money owed for the worthless checkother order family atany unusual time or place or at a time or place that the
issuedin violation of $.943.24to the district attorney for remit privateentity knows or has reason to know is inconveniettiéo
tanceto the payee of the worthless check or arder offender or the family memhbein the absence of evidence to the

(b) Make other payments foestitution for the dénse, inclug ~ contrary,the private entity shall beresumed to know that cem
ing payments to reimburse any person for fees assessed by-a fiffgticating with an génder or a member of his or her family at
cial institution in connection with theersonattempting to present NiS or her residence before 8:00 a.m. or after 9:00 p.m. is-incon
the worthless check or other order venientto the ofender or the family memhber

(c) Pay administrative fees assessed under(&ub. b. Publishing or threatening publish the denders name on

jst of offenders who allegedly refuse to pay restitutidrhis
reg(gr)diigf){ng)rﬁc?gldn;s::gg:rsrzglrl\){ complete a class or counsell d.6. b.does notapply if the district attorney authorizes the

NOTE: Par. (d) was ceated as par(b) by 2005 Wis. Act 462and renumbered pUbllcatlonOf_the ofenders n,ame In SUCh_ a manner . .

by the revisor under s. 13.93 (1) (b). c. Advertising orthreatening to advertise the sale of financial

(4) Orrensescoverep. The deferred prosecution agreemerinformation regarding the feinder in order to coerce theferider
shall specify the denses for which prosecution is being deferret pay restitution.
andshall describe the checks involviedthe transactions. The  d. Disclosing or threatening to disclose information concern
district attorney shall agree not to prosecute thoeneés while ing the alleged violation of £43.24without disclosing or agree
the agreement remains infe€t or afterward if the éénder sue ing to disclose the fact that theferfider disputes the allegations.
cessfullycompletes the deferred prosecution program. This subd.6. d.applies only if theprivate entity knows that the

(5) PRIVATE CONTRACTOROPERATIONOF PROGRAM. (@) A dis  offenderreasonably disputes the allegations.
trict attorney who establishes a deferred prosecution program e. Disclosing or threatening to disclose information relating
underthis section may contract with a private entity to operate taran ofenders casdo any person other than the victim, the dis
administerall or part of the program under the supervision, diretrict attorney or persons to whom the district attorney has properly
tion, and control the district attorney authorizeddisclosure.

(b) A private entity acting under this subsection shall maintain f. Causing a telephone to ring or engaging any person in tele
insurancefinancial accounting controls, and fund disbursemephone conversation repeatedly or continuously with intent to
proceduress required by the district attorneéjhe district attor annoy,abuse, or harass any person at the number called.
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g. Using profane, obscene, or abusive language in communi . Communicatingor threatening to communicate directly
catingwith an ofender a member of his or her familgr others. with an ofender who is represented by an attorn€lis subd6.

h. Engaging in angonductwhich the district attorney finds g. does not apply to communications permitted under(ggr
wasintended tacause and did cause mental or physical illnessto r, Engaging in dishonorable, unethical, or unprofessional
the offender or a member of his or her family conductof a character likely to deceive, defraud, or harm the pub

i. Attemptingor threatening to enforce a claimed right or+enic.
edy with knowledge or reason to know that taimed right or s. Communicating with an f#fnder or a member of his or her
remedydoes not exist. family at a time ofday or night, with such frequenayr in such

j. Except as authorized by the district attorreygaging in  amanner as to constitute harassment of tfendér or his or her
any form of communication that simulates legal or judiprat family member
cessor thatconveys the impression that the communication is (6) CONFIDENTIALITY. Records relatingo programs estab

being made, is authorized, or is approved by a governmenf@hequnder this section are not subject to inspection or copying
agencyor official or by an attorney when itis not. unders.19.35 A district attorney may disclose information relat

k. Using any badgeyniform, or other thing to indicate thatjng to persons participating in the program only to a private entity
theperson is a government employee dicafl, except amuthe  gperatingor administering such a program, to another district
rized by law or by the district attorney )  attorney,to a court, or to a law enforcement agengyprivate

L. Conducting business undeparticular name or implying entity operating or administeringuch a program may disclose
thatthe business has a particular name ifutbe of the name hasinformationrelating to such persons only as permitted under sub.

not been authorized by the district attorney (5) (d) 6. or to the district attorney owith the district attorney’
m. Misrepresenting the amouat restitution alleged to be consent,to another district attorney or to a lasnforcement
owedby an ofender. agency.

n. Except as authorized by the district attofmepresenting  (7) Fees. Notwithstanding s978.06(1), a district attorney or
that an existing restitution amount miag increased by the aeldi 3 private entity acting under suts) may chage a defendant who
tion of attorney fees, investigation fees, or any other fees jgry party to a deferred prosecution agreement under this section
chargesvhen those fees or clgs may not legally be added. g fee to cover his, heor its costs under the agreemefihe district

0. Except as authorized by the district attoymepresenting attorneymay require that théee be paid directly to the district
that the private entity is an attorney or an agent for an attorneygforney’soffice or to the private entityThe district attorneyor
theentity is not. the district attorney and the private entityay establish guide

p. Recovering or attempting to recover any interest or othigtes on when fees may heaived for an dender due to hardship
chargeor fee in excess of the actual restitution or claim uritesss and may authorize extended payment plans of not more than 6
interestor other chage or fee is expressly authorized under thenonthsin length.
contractwith the district attorney History: 2005 a. 462s. 13.93 (1) (b).
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