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MISCELLANEOUS 895.01

CHAPTER 895

DAMAGES, LIABILITY , AND MISCELLANEOUS PROVISIONS
REGARDING ACTIONS IN COURTS

SUBCHAPTERI

DAMAGES, RECOVER, AND MISCELLANEOUS

PROVISIONS REGARDING ACTIONS IN COURS
895.01 What actions survive; actions not to abate.
895.02 Measure of damages against personal representative.
895.03 Recovery for death by wrongful act.
895.031 Recovery from estate of wrongdoer
895.035 Parental liability for acts of minor child.

895.448 Safety devices on farm equipment, ordinary negligence.

895.45 Service representatives for adult abusive conduct complainants.

895.455 Limits on recovery by prisoners.

895.457 Limiting felon’s right to damages.

895.46 Stateand political subdivisions thereof to pay judgments tedgainst
officers.

Indemnification of the Wéconsin State Agencies Building Corporation
andthe Wisconsin State Public Building Corporation.

895.47

895.037 Abortions on or for a minor without parental consent or judicial waiver 895.472 Indemnification of a financial institution.

895.038 Partial-birth abortions; liability

895.04 Plaintiff in wrongful death action.

895.043 Punitive damages.

895.045 Contributory negligence.

895.048 Recovery by auto or motorboat owner limited.

895.049 Recovenyby a person who fails to use protectheadgear while operating
certainmotor vehicles.

895.05 Damages in actions for libel.

895.052 Defamation by radio and television.

895.055 Gaming contracts void.

895.056 Recovery of money wagered.

895.057 Action against judicial dicer for loss caused by misconduct.

895.06 Recovery of divisible personalty

895.07 Claims against contractors and suppliers.

895.14 Tenders of money and property

895.28 Remedies not mged.

895.33 Limitation of suretys liability.

895.34 Renewal of sureties upon becoming iffisignt and efiects thereof.

895.345 Justification of individual sureties.

895.346 Bail, deposit in lieu of bond.

895.35 Expenses in actions against municipal and ottferen$.

895.36 Process against corporation or limited liability comparficer.

895.37 Abrogation of defenses in employee personal injury actions.

895.375 Abrogation of defense that contract was champertous.

895.42 Depositof undistributed money and property by personal representatives

andothers.
895.43 Intentional killing by beneficiary of contract.
895.435 Intentional killing by beneficiary of certain death benefits.
895.441 Sexual exploitation by a therapist; action for
895.442 Sexual exploitation by a member of the gleraction for
895.443 Physicalinjury, emotional distress, loss or damagedesefl by members
of certain groups; action for
895.444 Injury caused by criminal gang activity; action.for
895.445 Damage to certain machines; action for
895.446 Property damage or loss caused by crime; action for
895.447 Certain agreements to limit or eliminate tort liability void.

SUBCHAPTER Il
EXEMPTIONS FROM, AND LIMITATIONS ON, LIABILITY
895.475 Exemptionfrom civil liability for furnishing safetynspection or advisory
services.

895.48 Civil liability exemption; emeyency medical care.

895.4802Civil liability exemption; hazardous materials.

895.4803Civil liability exemption; information concerning paternity

895.481 Civil liability exemption; equine activities.

895.482 Civil liability exemption; ski patrol members.

895.483 Civil liability exemption; regional and local ergency response teams
andtheir sponsoring agencies.

Civil liability exemption; agencies, foster parents, treatment foster parents
andfamily—-operated group home parents.

Civil immunity exemption; reports of insurance fraud.

Civil liability exemption; employment references.

Liability exemption: furnishing safety services relating to child safety
restraintsystems.

Liability exemption; weight gain and obesity claims.

Notice of unauthorized acquisition of personal information.

Civil liability exemption: food donation, sale or distribution.

Civil liability exemption; equipment or technology donation.

Civil liability exemption: solid waste donation or sale.

Recreational activities; limitation of property owners’ liability

Participation in recreational activities; restrictions on civil liability
assumptiorof risk.

Sportshooting range activities; limitations on liabil@yd restrictions on
operation.

Civil and criminal liability exemption; tests for intoxication.

Liability exemption; notification of release.

Liability exemption; oil dischage control.

Civil liability exemption; anhydrous ammonia.

Liability exemption; handling of petroleum—-contaminased under con
tractwith the department of transportation.

Damages and immunity; unauthorized release of animals.

Liability exemption; use of special waste under public works contracts.

Liability exemption; disclosure of rule violations.
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DAMAGES, RECOVER, AND MISCELLANEOUS
PROVISIONS REGARDING ACTIONS IN COURS

895.01 What actions survive; actions not to abate.

(i) Causes of action for goods taken and carried away

(j) Causes of action for damages done to real or persstadd.

(k) Equitable actions to set aside conveyances of real estate.
(L) Equitable actions to compel a reconveyance of real estate.
(m) Equitable actions to quiet the title to real estate.

(n) Equitable actiongor specific performance of contracts

(1) In addition to the causes of action that survive at comman la@latingto real estate.

all of the following also survive:
(a) Causes of action to determine paternity

(o) Causes of action for wrongful death, which skalvive
the death of the wrongdoer whether or tite death of the wrorg

(b) Causes of action for threcovery of personal property ordoeroccurred before or after the death of the injured person.

the unlawful withholding or conversion of personal property

(2) An action does not abate by the occurrence of any event if

(c) Causes of action for the recovery of the possession of rta cause of action survives or continues.

estateand for the unlawful withholding of the possession of re

estate.

(d) Causes of action for assault and battery

(e) Causes of action for false imprisonment.

(f) Causes of action for invasion of privacy

(g) Causes of action fonaolation of s.968.31 (2m)or other
damageto the person.

(h) Causes of action for all damage done to the propgits
or interests of another

a

| History: Sup. Ct.Order 67 Wis. 2d 585760 (1975), 7711977 c. 1761987 a.
399 1993 a. 4811999 a. 85
Punitivedamages incident to damages for the pain arferisg of a decedent may
E)e aw)arded to the estate aigen vFord Motor Co97 Wis. 2d 260294 N.W2d 437
1980).

A paternity action may not be brought against a deceased putative Retemity
of N. L. B.140 Ws. 2d 400411 N.W.2d 144(Ct. App. 1987).

A claim forloss of enjoyment of life caused by professional negligence of mental
healthprofessionals survived the death of the alleged victim. Sawyéidelfort,
227Wis. 2d 124595 N.W2d 423(1999),97-1969

A survival claim accrues when, with reasonable diligence, the decedent should
havediscovered the claim, but no later than the date of death. Estate of Méaill v
rick, 231 Wis. 2d 546605 N.W2d 645(Ct. App. 1999)99-0787
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Actionsunder ss. 551.41 and 551.59 survive the defatie wrongdoerContinen  of the parent through marriage or emancipation or if at thedfme
tal Assurance Co..\American Bankshares Corf33 F Supp. 1741980). the violation the parentioes not reasonably have the ability to
895.02 Measure of damages against personal repre - exercisesupervision and control of the child because the child is
sentative. When any action described ing85.01 (1)shallbe Uncontrollableor because another person masrfered with that
prosecutedo judgment against theersonal representative, theParent'sexercise of supervision and control. .
plaintiff shall be entitled to recover only for the value ofgheds ~ (29) Theparent or parents with custoda minor child are
taken,including any unjust enrichment of the defendant, ottfer liable for the cost of the repair or replacement of, or the removal
damagesctually sustained, without any vindictive or exemplar9f the etching, marking, drawing or writing from, property dam
damager damages for alleged outrage to the feelings of tA@edas the result of a violatioaf an ordinance that prohibits

injured party intentionaletching or marking, drawing or writing with paint, ink
History: Sup. Ct. Orde67 Ws. 2d 585784 (1975)1977 c. 1762001 a. 102  Or othersubstance on the physical property of another without the
other’sconsent.
895.03 Recovery for death by wrongful act. ~ Whenever 2m) (a) If a juvenile ora parent with custody of a juvenile

thedeath of a person shall be caused by a wrongful act, negle R

defaultand the act, neglect or default is sastwould, if death had(?gfgl ;23?2))/ éggt_lgitéoor; gggi% ?fg '%:;sgi?deézrezggfg ((:so)urt
notensued, have entitled the party injured to maintain an actig ignedo éxercise jurisdiction under ch and938, a court of
andrecover damages in respect thereof, then and in every S’ﬁg inal jurisdiction or a municipal court or as agreed to in a

casethe person who would have been liable, if death had - g, :
: : y . -deferredprosecution agreement if it appears likely that the
ensuedshall be liable to an action for damages notwithstandir enile or parent will nopay restitution as ordered or agreed to,

Lhedeﬁtp of tge p(leqrsonjur%dl; prlg).wded, that such agtion shall b‘Jtahe victim, thevictim’s insurey the representative of the public
roughtfor a death caused in this state. interestunder s938.090r the agencyas defined in €38.38 (1)
A complaintalleging that the defendant shot the plairgihusband and that the . y

shootingwas wrongful was sfitient tostate a cause of action. Kellymohrhusen, (&), SQDQrVi_Sing _the juvenile may petition the court assigned to
50 Wis. 2d 337184 N.w2d 149(1971). exercisejurisdiction under chs48 and 938 to order that the

It is suficient if the death was caused by a wrongful act, neglect, or default in thisountof restitution unpaid by the juvenile or parent be entered
state. It is not necessary that the death occur in the state. The statute includes casec:is . . - .
dealingwith breach of warranty arising out of contract. Schnabbvd MotorCo.  alid docketed as a judgment against the juveaiid the parent
54 Wis. 2d 345195 N.W2d 602198 N.W2d 161(1972). with custody of the juvenile and in favor of the victim or the vic

A decedent must have had an actionable claim for damages at the time @rdeatiym’s insurer or both. A petition under this paragraph may be filed
awrongful death cause of action to exist. If the statute of limitations would ha P ) .
barred the decedent from bringing a medical malpractice action, had the deceé&F@r the expiration of the deferred prosecution agreement, con
lived, a wrongful death action based on #ieged malpractice is also barred. Miller sentdecree, dispositional order or sentence under which the resti
v. Luther 170 Ws. 2d 429489 N.W2d 651(Ct. App. 1992). tution is payable, but no later than one year after the expiration of
the deferred prosecution agreement, consent decree, dispositional
deror sentence or any extension of the consent decree, disposi
nal order or sentence. @dgment rendered under this para
aphdoes not bar the victim or the victsrhsureror both,from

: : : mmencing another action seeking compensation from the juve
agesand the wrongdoer dies prior to the time of the death of t %e or the parent, or both, if the amount of restitution ordered

injured person, the wrongdoer shall be liable for damages n . .
withstandingeither death. Any rightf action against a deceased!'de" this paragraph is less thaine total amount of damages
(Halmedby the victim or the victing insurer

wrongdoerunder this section shall be enforced by bringing a

actionagainst the deceased wrongdsgrersonal representative. (0) If a juvenile or a parent with custody of a juvenile fails to
History: 1993 a. 4862001 a. 102 pay a forfeiture as ordered by a court assigned to exercise jurisdic

tion underchs.48 and938, a court of criminal jurisdiction or a

895.035 Parental liability for acts of minor child. (1) municipalcourt, if a juvenile or a parent with custoofya juvenile
(a) In this section, “custody” means either legal custody of a chitlls to pay costs as ordered by the casgignedo exercise juris
undera court order under 867.2250r 767.41, custody of a child diction under chs48 and938 or a municipal court, if a juvenile
undera stipulation under §67.340r actual physical custodyf  fails to pay a surchge asordered by a court assigned to exercise
a child. “Custody” does not include legal custpdgdefined jurisdiction under chs48 and938or a court of criminal jurisdic
unders.48.02 (12) by an agency or a person other than a childtion or if it appears likely that the juvenit the parent will not
birth or adoptive parent. paythe forfeiture or surchge as ordered, the representative of the

(b) In determining which parehtas custody of a child for pur public interest under €38.09 the agencyas defined in £38.38
posesof this section, the court shall consider which parent h@d) (a), supervising the juvenile or the law enforcement agency
responsibilityfor caring forand supervising the child at the timethat issued the citation to the juvenile may petition the court
the act that caused the injurigamage or loss occurred. assignedo exercise jurisdiction under ch8 and938to order

(2) (a) The parent or parentéth custody of a minor child, in thatthe amount of the forfeiture, surcharor costs unpaid by the
any circumstances where he, she, or they may not be liable ungieenile or parent be entered and docketed as a judgment against
the common laware liablefor damages to propertfor the cost the juvenile and the parent with custody of the juvenile and in
of repairing or replacing property or removing the marking, draviavor of the county or appropriataunicipality A petition under
ing, writing, or etching from property regarding a violatiemder this paragrapimay be filed after the expiration of the dispositional
5.943.017 for the value of unrecovered stolen propestyfor per  orderor sentence under which the forfeiture, surgbar costs is
sonalinjury attributable to a willful, malicious, or wanton act ofpayable but no later than one year after the expiration of the dis
the child. positional order or sentence or any extension of the dispositional

(b) 1. The parent or parents with custody of their minor chilstderor sentence.
are jointly and severally liable with the child for the damages (hm) 1. Before issuing an order under.ayor (b), the court
imposedunder s943.51for their childs violation of $943.50  assignedo exercise jurisdiction under ch&8 and938 shall give

2. If a parent is jointly and severally liable under this parahe juvenile and the parent notice of the intent to issue the order
graphand has physicagllacement of the child, the parenliabi-  andan opportunity to be heard regarding the orde court shall
ity is limited to that percentage representing the time that the cljide the juvenile and the parent an opportunity to present evidence
actuallyspends with that parent. asto the amountf the restitution, forfeiture or surclgar unpaid,

3. Notwithstanding sul{l), a parent does not have custodyut not as to the amount tfe restitution, forfeiture or surcluger
of a child for purposes of this paragrapét the time of the viola originally ordered. The court shall also give the juvenile and the
tion the child has been freed from the care, custadg control parentan opportunity to present evidence as to the reason for the

895.031 Recovery from estate of wrongdoer . If the

deathof a person is caused by a wrongful act or omission co
mitted in this state that, if death had not ensued, would ha
entitledtheinjured party to maintain an action and recover-da

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/courts/483%20F.%20Supp.%20175
https://docs.legis.wisconsin.gov/document/statutes/2005/895.01(1)
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/acts/1977/176
https://docs.legis.wisconsin.gov/document/acts/2001/102
https://docs.legis.wisconsin.gov/document/courts/50%20Wis.%202d%20337
https://docs.legis.wisconsin.gov/document/courts/184%20N.W.2d%20149
https://docs.legis.wisconsin.gov/document/courts/54%20Wis.%202d%20345
https://docs.legis.wisconsin.gov/document/courts/195%20N.W.2d%20602
https://docs.legis.wisconsin.gov/document/courts/198%20N.W.2d%20161
https://docs.legis.wisconsin.gov/document/courts/170%20Wis.%202d%20429
https://docs.legis.wisconsin.gov/document/courts/489%20N.W.2d%20651
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/2001/102
https://docs.legis.wisconsin.gov/document/statutes/2005/767.225
https://docs.legis.wisconsin.gov/document/statutes/2005/767.41
https://docs.legis.wisconsin.gov/document/statutes/2005/767.34
https://docs.legis.wisconsin.gov/document/statutes/2005/48.02(12)
https://docs.legis.wisconsin.gov/document/statutes/2005/943.017
https://docs.legis.wisconsin.gov/document/statutes/2005/943.51
https://docs.legis.wisconsin.gov/document/statutes/2005/943.50
https://docs.legis.wisconsin.gov/document/statutes/2005/895.035(1)
https://docs.legis.wisconsin.gov/document/statutes/2005/938.245
https://docs.legis.wisconsin.gov/document/statutes/2005/938.32
https://docs.legis.wisconsin.gov/document/statutes/2005/938.34(5)
https://docs.legis.wisconsin.gov/document/statutes/2005/938.343(4)
https://docs.legis.wisconsin.gov/document/statutes/2005/938.345
https://docs.legis.wisconsin.gov/document/statutes/2005/938.45(1r)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2005/938.09
https://docs.legis.wisconsin.gov/document/statutes/2005/938.38(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/938.38(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2005/938.09
https://docs.legis.wisconsin.gov/document/statutes/2005/938.38(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/938.38(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2005/895.035(2m)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/895.035(2m)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20938

3 Updated 05-06Wis. Stats. Database MISCELLANEOUS 895.037

failure to pay the restitution, forfeiture or surop@mand the ability governingbody of a privateschool and that results in a substantial
of the juvenile or the parent to pay the restitution, forfeituuer disruptionof a school day or a school activity

charge. In consideringhe ability of the juvenile or the parentto 2. An act resulting in a violation of 843.01,943.02 943.03
paythe restitution, forfeiture or surclyar, the court may consider943.05 943.060r 947.015

theassets, as well as the income, of the juvenile or the parent ang, |, addition to other recoverable damages, damages under
may consider the future ability of the juvenile or parent to pay the, 3y may include the cost to the school board or the governing
restitution,forfeiture or surchae within the time specified in s. body of a private school in loss of instructional time directly
893.40 resultingfrom the action of the minor child under p@).

2. In proceedings under this subsection, the court assigned tqc) £ 2 or more minor children in the custody of the same par
exercisejurisdiction under chs48 and 938 may take judicial on¢or parents are involved in the same action under(@gthe
notice of any deferred prosecuticagreement, consent decreetota| recovery may not exceed $20,000, in addition to taxable

dispositionalorder sentence, extension of a consent decree, di\sts dishursements amgasonable attorney fees, as determined
positionalorder or sentence or any other finding or order in the 14 court.

recordsof the juvenile maintained by that court or the municipal ; . - .
(d) If an insurance policy does not explicitly provide coverage

court. i : - B .
. . . . . for actions under , the issuer of that policy is not liable for
3. In proceedings under tresibsection, the juvenile and they, damages resu?t?gag)from those actions? y

parentmay retain counsel of their own choosing at their own ; : .
expensebut a juvenile or a parent has no right taégresented |(5) This section does not Ilmtﬁ_ie amo“ﬂ'FIOf damages recover
by appointed counsel in a proceeding under this subsection. able by an action against a child or children except
. B amountso recovered shall be reduced and apportioned by the
(c) The court assigned to exercise jurisdiction under 48s. amountreceived from the parent or parents under this section.
and938 may order thathe juvenile perform community service ) any recovery of restitution under this section shall be

work for a public agency or nonprofit charitablganization that o j,cedhy the amount recovered as restitution for the same act
is designated by the court in lieu of makirggtitution or paying unders. 938.245 938.32 938.34 (5) 938.343 (4)or 938.45(1r)

the forfeiture or surchge. If the parent agrees to perform €0m )"~ Any recovery ofa forfeiture under this section shall be
munity service work in lieu of making restitution or paying theq,cedhy the amount recovered as a forfeiture for the sarhe
forfeiture or surchage, the court may order that the parent pe[, ., 4ars.938 34 (8)938.343 (2)r 938.45 (1r) (b) Any recovery

form communityservice work for a public agency or a nonprofi ; ; \aine
charitableorganization that is designatég the court. Commu rg;ig;gggg :ns%?::ggfui%gosgggﬁhb(%éfdUCEd b unt

nity service work maye in lieu of restitution only if also agreed . . - N
to by the public agency or nonprofit charitablganmizationand é7e)rST;_]IGS7S]e_8tI(%r;0dr%iSSnlogf?gt or limit any liability of a parent
by the person to whom restitution is owed. The court may utili istory'_ 1085 &, 31, 1987 &, 271993 a. 711995 a. 2477, 262, 352 1997 a
any availgible resources, incIL_Jding any community service Wpﬁk, 35, 205, 239, 252 1999 a. 932; 2003 a. 1382005 a. 443265, '
program,in ordering the juvenile or parent to perform community This section imposes absolute liability on parents once all elements have been
servicework. The number of hours of community service workstablished.Accordingly the defense of contributory negligence is unavailable to
requiredmay notexceed the r)umber d_etermined by dividing th&ei\)r;)e.nltgél?)r.st Bank Southeast Bentkowski, 138 Ws. 2d 283405N.W.2d 764(Ct.
amountowed on the restitution, forfeiture or surarby the An “act” under sub. (4) is a complete course of conduct. What distinguishes a
minimumwage established under @94 for adults in nonagricul sing(;eaftz ;rt%m muléiplf acts is (\;vh?ther: 1)t alfiniétnt perio&zi tg)ttime_sggatrg}fis the

: R conauct; € conduct occurred at separate locations; an leedistinct r-
ture, nontlppeq emplc_)yment_. The court shall ensbia the juve %&ceﬁn the nature of the conduct. In cases of improper sexual contact, tmeqary
nile or parent is provided with a written statement of the terms gt make an individual damage determination for each act. N.E.Strigel,208

the community service order and that the community service ordig. 2d 1, 559 N.W2d 256(1997),95-0755
is monitored This section does not apply to placement agencies or foster parents. .6Behity
) 164.
(3) An adjudication undes.938.1830r 938.34that the juve The constitutional validity of parental liability statute€®'Connoy 55 MLR 584.

nile violated a civil law or ordinance, is delinquenti®in need  NOTE: See also the notes to s. 343.15, for patal responsibility for minor
of protection and services unde®38.13 (12)based on proof that drivers.

the juvenile committedhe act, subject to its admissibility under . . .

5.904.1Q shall, in an action under suf), stop a juvenile parent 895.037  Abortions on or for a minor without  parental
or parents from denying that the juvenile committed the act tfggansent or judicial waiver. (1) DeriNITioNs. In this section:
resultedin the injury damage or loss. (a) “Abortion” has the meaning given in48.375 (2) (a)

(4) Exceptfor recovery under sulda)or for retail theft under () “Emancipated minorhas the meaning given in48.375
s.943.5] the maximum recovery under thigctionfrom any par  (2) (€}
entor parents may not exceed $5,000 for damages resulting fron(2) PeNALTIES. (@) Any person who, in violation 0f48.375
anyoneact of a juvenile in addition to taxable costs and disburg@), intentionally performs or induces an abortion on or for a minor
mentsand reasonablattorney fees, as determined by the countvhomthe person knows or has reason to know is not an emanci
If 2 or more juveniles the custody of the same parent or parengatedminor may be required to forfeit not more than $10,000.
commit the same act the total recovery under this section may notb) Any person who intentionally violates48.375 (7) (epr
exceed$5,000, in addition to taxable costs and disbursemer899.105(12) may be required to forfeit not more than $10,000.
The maximum recovery fromny parent or parents for retail theft  (3) CiviL remepies. (a) A person who intentionally violates
by their minor child is established unde©d3.51 5.48.375 (4)s liable to the minor on or for whom the abortion was

(4a) (a) The maximum recovery under this section &y performedor induced and to the mirisrparent, guardian and
schoolboard or a governing body a private school from any par legal custodian for damages arising out of the performance or
ent or parents with custody of a minor child may moceed inducemenbf the abortion including, but not limited amages
$20,000for damages resulting from any one act of the minor chifélr personal injury and emotional and psychological distress.
in addition to taxable costs and disbursements and reasonablé) If a person who has beawarded damages under.gaj
attorneyfees, as determined by the court, for damages causegravesby clear and convincing evidence that thaation of s.
the school board or the governing body of a private school by a#8.375(4) was willful, wanton or reckless, that person shall also
of the following actions of the minor child: be entitled to punitive damages.

1. An act or threat that endangers the proplaglth or safety  (c) A conviction under sul§2) (a)is not a condition precedent
of persons at the school or under the supervisioa school to bringing an action, obtaining a judgmentotiecting that judg
authority or that damages the property of a school board or theentunder this subsection.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2005/893.40
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20104
https://docs.legis.wisconsin.gov/document/statutes/2005/938.183
https://docs.legis.wisconsin.gov/document/statutes/2005/938.34
https://docs.legis.wisconsin.gov/document/statutes/2005/938.13(12)
https://docs.legis.wisconsin.gov/document/statutes/2005/904.10
https://docs.legis.wisconsin.gov/document/statutes/2005/895.035(1)
https://docs.legis.wisconsin.gov/document/statutes/2005/895.035(4a)
https://docs.legis.wisconsin.gov/document/statutes/2005/943.51
https://docs.legis.wisconsin.gov/document/statutes/2005/943.51
https://docs.legis.wisconsin.gov/document/statutes/2005/943.01
https://docs.legis.wisconsin.gov/document/statutes/2005/943.02
https://docs.legis.wisconsin.gov/document/statutes/2005/943.03
https://docs.legis.wisconsin.gov/document/statutes/2005/943.05
https://docs.legis.wisconsin.gov/document/statutes/2005/943.06
https://docs.legis.wisconsin.gov/document/statutes/2005/947.015
https://docs.legis.wisconsin.gov/document/statutes/2005/895.035(4a)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/895.035(4a)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/895.035(4a)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/895.035(4a)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/938.245
https://docs.legis.wisconsin.gov/document/statutes/2005/938.32
https://docs.legis.wisconsin.gov/document/statutes/2005/938.34(5)
https://docs.legis.wisconsin.gov/document/statutes/2005/938.343(4)
https://docs.legis.wisconsin.gov/document/statutes/2005/938.45(1r)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/938.45(1r)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/938.34(8)
https://docs.legis.wisconsin.gov/document/statutes/2005/938.343(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/938.45(1r)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/938.34(8d)
https://docs.legis.wisconsin.gov/document/statutes/2005/167.10(7)
https://docs.legis.wisconsin.gov/document/statutes/2005/343.15(2)
https://docs.legis.wisconsin.gov/document/acts/1985/311
https://docs.legis.wisconsin.gov/document/acts/1987/27
https://docs.legis.wisconsin.gov/document/acts/1993/71
https://docs.legis.wisconsin.gov/document/acts/1995/24
https://docs.legis.wisconsin.gov/document/acts/1995/77
https://docs.legis.wisconsin.gov/document/acts/1995/262
https://docs.legis.wisconsin.gov/document/acts/1995/352
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/1997/35
https://docs.legis.wisconsin.gov/document/acts/1997/205
https://docs.legis.wisconsin.gov/document/acts/1997/239
https://docs.legis.wisconsin.gov/document/acts/1997/252
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/1999/32
https://docs.legis.wisconsin.gov/document/acts/2003/138
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%20265
https://docs.legis.wisconsin.gov/document/courts/138%20Wis.%202d%20283
https://docs.legis.wisconsin.gov/document/courts/405%20N.W.2d%20764
https://docs.legis.wisconsin.gov/document/courts/208%20Wis.%202d%201
https://docs.legis.wisconsin.gov/document/courts/208%20Wis.%202d%201
https://docs.legis.wisconsin.gov/document/courts/559%20N.W.2d%20256
https://docs.legis.wisconsin.gov/document/courts/95-0755
https://docs.legis.wisconsin.gov/document/statutes/2005/48.375(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/48.375(2)(e)
https://docs.legis.wisconsin.gov/document/statutes/2005/48.375(2)(e)
https://docs.legis.wisconsin.gov/document/statutes/2005/48.375(4)
https://docs.legis.wisconsin.gov/document/statutes/2005/48.375(4)
https://docs.legis.wisconsin.gov/document/statutes/2005/48.375(7)(e)
https://docs.legis.wisconsin.gov/document/statutes/2005/809.105(12)
https://docs.legis.wisconsin.gov/document/statutes/2005/48.375(4)
https://docs.legis.wisconsin.gov/document/statutes/2005/895.037(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/48.375(4)
https://docs.legis.wisconsin.gov/document/statutes/2005/895.037(2)(a)

895.037 MISCELLANEOUS Updated 05-06Wis. Stats. Database 4

(d) A person who recovers damages under(paor (b) may determinegthe amount, if anyto be set aside for the protection of
alsorecoverreasonable attorney fees incurred in connection wituch children after considering thage of such children, the
the action, notwithstanding 814.04 (1) amountinvolved, the capacity and integrity of the surviving

(e) A contract is not a defense to an action under this subseouseand any other factar information it may have or receive,
tion. andsuch amount may be impressed by creatioan appropriate

(f) Nothing in this subsection limits the common law rights d{en in favor of such children or otherwise protected as circum
parentsguardians, legal custodians and minors. stances may warrant, but such amount shalbednh excess of

(4) CONFIDENTIALITY. The identity of a minor who is the sub 50% of the net amount received after deduction of costs of eollec

ject of an action under this section and the identity of the rinofion- If there are no such surviving minor children, the amount
parentsguardian and legalustodian shall be kept confidential"®coveredshall belong and be paid to the spouse otitweased;
and may not be disclosed, except to the court, the parties, tifeflo SPouse survives, to the deceastdealheirs as determined
counselwitnesses and other persons approved by the court. }1S-852.0% if no lineal heirs survive, to the deceasefothers
paperdfiled in and all records of a court relating to an action undéndsisters. If any such relative dies before judgment in the action,
this section shall identify theninor as “Jane Doe” and shall iden the relative next in order shall ketitledto recover for the wrong

tify her parents, guardian and legal custodian by initials oklly ful death. A surviving nonresident alien spouse and minor chil
hearingsrelating to an action under this section shall be held drenshall be entitled to the benefits of this section. In cases sub
chambersunless the minor demands a hearing in open court gadtto s.102.29this subsection shadlpply only to the surviving
herparents, guardian or legal custodian do not object. If a puldisouse’snterestin the amount recovered. If the amount allocated
hearingis not held, only the parties, their counsel, witnesses o any childunder this subsection is less than $10,0080%.10
other persons requestby the court, or requested by a party anfhay be applied. Every settlement in wrongful death cases in
approvecby the court, may be present. which the deceased leaves minor children undeyek8s of age

History: 1991 a. 263 . .
Theessential holding dRoe v. Wade allowing abortion is upheldyut various state shallbe void unless approved by a courretord authorized to

restrictions on abortion are permissible. Planned Parenth@abey505 U.S. 833~ acthereunder
120L. Bd. 2d 6741992). (3) If separate actions are brought for the samengful
death they shall be consolidated on motion of any patinless

895.038 Partial-birth abortions; liability . (1) Inthis see g,chconsolidation is so tfcted thag single judgment may be

tion: , S enteredprotecting all defendants and so thatisfaction of such
(@) “Child” has the meaning given in840.16 (1) (a) judgment shall extinguish all liability for the wrongful death, no
(b) “Partial—birth abortion” has the meaning given i840.16 actionshall be permitted to proceed except that of the personal
(1) (b). representative.

(2) (a) Except as provided in pébp), any of the following per (4) Judgmentor damages for pecuniary injury from wrongful
sonshas a claim fomppropriate relief against a person who-pedeathmay be awarded to any person entitled to bring a wrongful

forms a partial-birth abortion: deathaction. Additional damages not to exceed $500,000 per
1. If the person on whom a partial-birth abortion was pepccurrencen the case of a deceased mjimor$350,000 pepccur
formedwas a minarthe parent of the minor rencein the case of a deceased adult, for loss of societg@md

; D l—hi .-panionshipmay be awarded to ttspouse, children or parents of
(s) ;hsefri?s;g;ﬁﬁe%h:f s;;)nfi?g . tggezar:gilh::/r;haag(;?rfﬁie deceased, or to the siblingkthe deceased, if the siblings were

underpar (a) if any of the following apply: minorsat the time of the death.
P 4 g apply: (5) If the personal representatilseings the action, the per

abo%t" o'rl;he person consented to performance of the partlal_b'gl}nalrepresentative may also recover the reasonable cost of medi
1on. . . cal expensesfuneral expenses, including the reasonable cost of

2. The pregnancy of the woman on whom the partial-birticemetery lot, grave marker and care of the lot. If a relative brings
abortionwas performed was thiesult of a sexual assault in viela the action, the relative may recover such medical expenses,

tion of 5.940.225 944.06 948.02 948.025 948.06 948.085 or  funeral expenses, including the cost of a cemetery lot, grave

948.09that was committed by the person. markerand care of the lot, on behalf of himself or herself or of any
(3) The relief available under su2) shall include all of the personwho has paid or assumed liability for such expenses.
following: (6) Wherethe wrongful death of a person creates a cause of

(a) If the abortionwas performed in violation of §40.1 actionin favor of the decedesstestate and also a cause of action
damagesrising out of the performance of the partial-batior  in favor of a spouse or relatives as provided in this section, such

tion, including damages for personal injury and emotional afgpouseor relatives maywaive and satisfy the estatecause of
psychologicaldistress. actionin connection with or as part of a settlement and digehar

(b) Exemplary damages equal to 3 times the cost of the partig/fh€ cause of action of the spouse or relatives. _
birth abortion. (7) Damagesfound by a juryin excess of the maximum

(4) Subsection(2) applies even if the mother of the ch|Idagg%aﬁégﬂgdggzggém)esg?ltlhbeeégﬁqu;gegsbgot\?ee}gg”g;t&;‘?h
;tg)nr(t:(é(cj)f ?KetB:rt?;r—tﬁlr;t? 'ggoﬁ%%rt'on consented to the perfQnd(S) shall be diminished underg95.045if the deceased or per
History: 1997 a. 2192005 a. 277 sonentitled to recover is found negligent.

; ol hi : i : 1971 c. 59Sup. Ct. Orde67 Wis. 2d 585784 (1975).1975 c. 94.91
A Nebraska statute that provided that no partial birth abortion can be performedflistory
unlessit is necessary to save the life of the mother whosis léadangered by a physi ngo'_flfgglc- 1§glfg'92787' %2]2"94022 1979 c. 1661983 a. 3151985 a. 13p1989a.
cal disordey physical illness, or physicaljury is unconstitutional. Stentgev. Cart 4 a B a 9 o . .
hart,530 U.S. 949147 L. Ed. 2d 7432000). Statutoryincreases in damage limitations recoverable in wrongful death actions
constitutechanges in substantive rights and not mere remedial changes. Bradley v
PTTra . . Knutson,62 Ws. 2d 432215 N.W2d 369(1974).
895.04 Plaintiff in Wrongfu' death action. (1) An aCtlon. A parent may maintain an action for loss of aid, comfort, so@aty companion
for wrongful death may be brought thye personal representativeshipof an injured minor child on the condition that the parents’ cause of action-s com
of the deceased person or by therson to whom the amountbinedwith that of the child for the chils'personal injuriesShockley vPrier 66 Wis.
recoveredbelongs. 2394 225 N.W2d 495(1975). _ -
. . . In an action for wrongful death by 2 children of the deceased, the [ifatiiure
(2) If the deceased leaves surviving a spoasé,minor chil 1o join 3 other siblings who would otherwise have been indispensable parties was not
drenunder 18 years of age with whose support the deceased fat@Bo the courts subject matter jurisdiction becausfdalvits submitted to the trial
legally chaged, the court before whom the action is pending, gutincioatec inet e 8 Sblings wamavaisble, Kochel Hartiord Accident &
if no action is pe,n,d,'ng’ any court of record, m, reCOg,”'“O“ of theAjudgment under sub. (2) means a final, not interlocufadgment. Collins.v
duty andresponsibility of a parent to support minor children, shadlee,82 Ws. 2d 376263 N.w2d 158(1978).
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_ Thetrial court in a wrongful death action should inform the jury of statuitita- (3) STANDARD OFCONDUCT. The plaintif may receive punitive
tionson recoveryif any. Peot vFerraroB3 Ws. 2d 727266 N.W2d S586(1978).  yamagegf evidence is submitted showing that thefendant

A posthumous illegitimate child may not maintain an action for the wrongful dea . P . . .
of the putative fatherRobinson vKolstad,84 Ws. 2d 579267 N.w2d 886(1978).  actedmaliciously toward the plainfifor in an intentional disre

This section does not require that proceeds be equally divided bepaemmts.  gard of the rights of the plainfif
Keithley v. Keithley, 95 Wis. 2d 136289 N.W2d 368(Ct. App. 1980). o . . .

Punitive damages are not recoverable incident to damages for wrongful de. th.(4) ProceDURE. If the _p_lalntlf establishes a prima facie case
Wangenv. Ford Motor Co97 Ws. 2d 260294 N.W2d 437(1980). or the allowance of punitive damages:

This section does not permit an estate to recaveits own behalf, damages for inti i i
the decedens$ pecuniary loss. ®iss v Regent Properties, Ltt18 Ws. 2d 225346 (a) The plalntlf may introduce evidence of theealth of a
N.W.2d 766 (1984). defendantand

Retc?t\éeryunder S'ubd (7|)tibr%¢rred, by S' |895-04§/ if 3 detliedsmégliglesp(;:?/vl was (b) The judge shall submit tine jury a special verdict as to
D464 387 NW2d 751(1988). o anden angenbgr130 Ws. punitive damages oif the case itried to the court, the judge shall

A spouses claim under sub. (4) for loss of society and companionship is additiohgsuea special verdict as to punitive damages.
to a common law claim for loss of consortiyprior to the death of the deceased.
Kottkav. PPG Industries, Ind.30 Ws. 2d 499388 N.W2d 160(1986). _(5) APPLICATION OF JOINTAND SEVERALLIABILITY. The ruleof

A person who “feloniously and intentionally” kills hos her spouse is not a surviv J0INt and several liability does not apply to punitive damages.
ing spouse for purposes of sub. (2) and is treated as harédgceased the decedent. History: 1995 a. 171997 a. 711999 a. 792005 a. 155. 71; Stats. 2005 s.
Stienbarthv. Johannesl44 Ws. 2d 159423 N.W2d 540(1988). 895.043;2005 a. 38%.216.

“Pecuniaryinjury” under sub. (4) includes the loss of any benefit, including social NOTE: The first 3 cases noted below werdecided prior to the adoption of
securitydisability benefits, that a plaintitvould have received from the decedent.s. 895.85 [now s. 895.043].
Estateof Holt v. State Farml51 Wis. 2d 455444 N.W2d 453(Ct. App. 1989). Punitive damages may be awarded in prodiietsility cases. Judicial controls

This section is inapplicable in medical malpractice actions. There is no causg@rpunitive damage awards are establishedngin vFordMotor C0.97 Wis. 2d
actionin an adult child for the logsf society and companionship of a parent. Bziapg0, 294 N.w2d 437(1980).

doszv. Zimeski,177 Ws. 2d 59501 N.W2d 828(Ct. App. 1993). Guidelinesfor submission of punitive damages issues to the jury in a products

The damage limitation under sub. (4) is inapplicable to medical ma'.pr"?“:tiﬁﬁbility case are discussed. altér v Cessna Aircraft Cal21 Ws. 2d 221 358
actionsin which death resulted. Sub. (2) does not prevent a minor from bringing g\ 5q 816(Ct. App. 1984).

ﬁg'\?\,ﬂ?g 311;) zsegefggr?t] E‘)sagl'ﬁcs,rgg &hsg&ilgéécfgﬁss‘f;gu?ﬁfg tg%i;ghg}gﬁs. In awarding punitive damages, the factors to be considered are: 1) the grievousness
C0.182 Wis. 2d 1 512 N.W2d 764(1994). of the wrongdoés acts; 2) the degree of malicious intent; 3) the potential damage that
Although only one parent was the named insured under an uninsured motdfléghthave been caused by the acts; and 4) the defendafitty to pay An award
insurancepolicy paying benefits for the wrongful death of the parents’ child, this sel§ excessive if it inflicts a punishment or burden that is disproportionate to the-wrong
tion requires paymentf the proceeds to both parents. Brufl#@mudential Property 00ing. That a judge provided a means for the defenieaivoid paying the punitive
& Casualty Insurance Co. 2000 WI App 833 Ws. 2d 523608 N.Ww2d 371 damageswarded did not rendéne award invalid. Gianoli. WPfleiderer209 Ws.
99-2049 2d 509 563 N.W2d 562(Ct. App. 1997)95-2867
Retroactiveincreases in the statutory damage limits were unconstitutional. Nei Nominal damages may support a punitive damage award in an action for inten
man v American National Property & Casualty Co. 2000 WIB36 Ws. 2d 41,  tionaltrespass. A grossly excesspunishment violates due process. Whether-puni
613N.W.2d 160 99-2554 See also Schultz Watwick, 2002 WI 125257 Wss. 2d  tive damages violate due process depends on: 1) the reprehensiliiigyconduct;
19, 653 N.W2d 266 00-0361 o . . 2) the disparity between the harmfsuéd andhe punitive damages awarded; and
Sub.(4) does not: 1) nullify the state constitutional right to have a jury assess da&fithe difference between the award and other civil or criminal penalties authorized
agesunder Art. |, s 5; 2) violate separation of powers principleisitnying the bound o imposed. Jacque $teenbay Homes 209 Wis. 2d 605563 N.W2d 154(1997),
arlesbetweer]udlcla(li ir)]% Ieglslattlve ?rtanchgst; 3)t_V|0Igte constltutlonMeg :l?rlgfi)loamte%_lozs
tion guarantees; an 0€s not violate substantive due process. A circuit court entering default judgment on a punitive damages claim must make
WI 100,274 Ws. 2d 28 682 N.W2d 866 00-0072 Partially overruled on other .. in heyond the complaint to determine the merits of the claim and the amount to

gzo_uznsdgsz. Bartholomew vWisconsin Patient€ompensation Fund, 2006 WI 91, beawarded. Apex Electronics CorpGee217 Ws. 2d 378571 N.W2d 23(1998),
-0353

Therule that one who claims subrogation rights, whether under the aegis of en% he requirement under sub. (3) that the defendant atriimtentional disregard

IneflggL?,Cﬁ&r;vgngggl?g:mgr%ga};g2blf?dgg%egcftrigws?n%Eegcfg;/greyaﬁ?i &2?:#&655 of the rights of the plainfif necessitates that thdefendant act with a purpose to disre

entitledto be made whole for thdssses, but not more than whol thie extent that - 9ardthe plaintif’s rights or be aware that his or her conduct is substantially certain

wrongful death plaintifs receive a portion of damages for expenses they have tf»[resqlt in the plaintffs rights being disregarded. The act or course of conduct must

incurredafter having been made whole, they have been unjustly enriched. .Petta8gdeliberate and must actually disregard the rights of the pfaintiether it bea

ABC Insurance Co. 2005 WI 1878 Wis. 2d 251692 N.W2d 639 03-0610 right to safetyhealth or life, a property right, or some other right. There is no require
Thejury award of noneconomic damages for pre-death claiemaely the claim ment _of intent to injureor cause harm. Mther v Mitsubishi Heavy Industries

for the decedert’pre-death pain and gering, and the jury award for pre-deddhs  America,Inc. 2005 WI 26279 Ws. 2d § 694 N.w2d 320 01-0724 )

of society and companionship are governed by the cap set forth in the medical mah defendant conduct giving rise to punitive damages need not be directeel at

practicestatutes, s. 893.55, and not the wrongful death statute, this section. Bartheiecificplaintiff seeking punitive damages in order to recover under the statige. W

mewv. Wisconsin Patients Compensatieand, 2006 W1 91, &/ 2d _ 717  cherv. Mitsubishi Heavy Industries America, Inc. 2005 WI 289 Ws. 2d 6 694

N.W.2d 216 04-2592 N.W.2d 320 01-0724
There may not be separate recovery for both an estate and its beneficiaries. Bélhe availability of punitive damages depends on the charaétre particular
v. City of Milwaukee,746 F2d 1205(1984). conductcommitted rather than on thieeory of liability propounded by the plairtif
Expandingand limiting damages for pecuniary injury due to wrongful deathlherecovery of punitive damages requitkat something must be shown over and
Schoonel972 WBB No. 4. abovethe mere breachf duty for which compensatory damages can be giver: Uni
Causeof actionby parents sustained for loss of society and companionship of chiid Catholic Schools of Beaver Dam Education Associatidsniversal Card Ser
tortiouslyinjured. 1976 WLR 641. vicesCorp.34 F. Supp. 2d 714(1999).

The Future of Punitive Damages. SPECIAL ISSUE: 1998 WLR No. 1.
335;043 Punitive damages. (1) DeriniTions. In this see 895.045 Contributory  negligence. (1) CompaRATIVE
B Y . " NEGLIGENCE. Contributory negligence doest bar recovery in an
(@) “Defendant” means the party against whom punitive-dam tjon by any person or the persenlegal representative to
agesare sought. recoverdamages for negligence resulting in death or in injury to
(b) “Double damages” means those court awards made unggfsonor propertyif that negligence was not greater than the neg

agessufiered by the injured party _ ~ damagesallowed shall be diminished in the proportion to the
(c) “Plaintiff” means the party seeking to recover punitivamountof negligence attributed to the person recovering. The
damages. negligenceof the plaintif shall be measured separately against the

(d) “Treble damages” means those cawards made under negligenceof each person found to be causally negligent. The
a statute providing for 3 times or treble the amount of damagdébility of each person found to be causally negligent whose per
sufferedby the injured party centageof causal negligence is less than 51% is limited to the per
(2) Scope. This section does not apply awards of double centageof the total causal negligence attributed to that person. A
damage®r treble damages, or tiee award of exemplary damagedersonfound to be causallyegligent whose percentage of causal
underss.46.90 (9) (aand(b), 51.30 (9) 51.61 (7) 55.043 (9m) hegligence is 51% or more shall be jointly and severally liable for
(a) and (b), 103.96 (2) 134.93 (5) 146.84 (1) (b)and (bm), thedamages allowed.
153.85252.14 (4)252.15 (8) (8)610.70 (7) (b)943.245 (2and (2) ConcerTeDACTION. Notwithstanding sulfl), if 2 or more
(3) and943.51 (2)and(3). partiesact in accordance with a common schemelan, those
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partiesare jointly and severally liable for all damagesulting sor. Fleming v Threshermes'Mutual Insurance Cd31 Ws. 2d 123388 N.w2d

; ; : 908(1986).
from that action, except as provided ir895.043 (5) Punitivedamages may not lbecovered when actual damages are unavailable due

History. 1971 c. 471993 a. 4861995 a. 172005 a. 155 _ to this section. Gicker v Marcus,142 Ws. 2d 425418 N.W2d 818(1988).

Cross-reference: See s891.44for conclusive presumption that child under 7 yyis section is inapplicable to the equitable resolution of a subrogation dispute.
cannotbe guilty of contributory negligence. _ Ivesv. Coopertools197 Ws. 2d 938541 N.W2d 247(Ct. App. 1995).

Ordinary negligence can beompared with negligence founded upon the safe- Retroactiveapplication of the 1995 amendment of this section was uncenstitu
placestatute, and in making the comparison, a violation of the statute is not to-be G@§hal. Matthies v Positive Safety Manufacturing Co. 2001 W1 824 Ws. 2d 720
siderednecessarily as contributing more than the common-law contribuégty 628 N.w.2d 842 99-0431
gence. Itis not prejudicial error to not call attention to théalint standards of care  The 1995 amendment of sub. (1) does not apply to strict product liability actions.
in a safe—place case when appropriate jury instructions are used. LavAbieelv Fuchsgrubev. Custom Accessories, Inc. 2001 WI 884 Ws. 2d 758628 N.W2d

Development Corpd5 Ws. 2d 340173 N.W2d 196(1970). 833 98-2419
Adoptingthe doctrine of pure comparative negligence is a legislative melter Only a tortfeasor found to be 51% or more causally negligent may be jointly and
centv. Pabst Brewing Cal7 Ws. 2d 120177 N.W2d 513(1970). severallyliable for a plaintif's total damages. That a plaihkifis no negligence does

Thereis no distinction betweeactive and passive negligence as to responsibilitpot alter that rule. Thomas Bickler, 2002 WI App 268258 Ws. 2d 304 654
for injury or full indemnity to aortfeasor whose negligence was passive. Pachowils.W.2d 248 01-2006
v. Milwaukee & SuburbanBnsportCorp.56 Wis. 2d 383202 N.W2d 268(1972). Whenthe plaintif’s negligence was greater than any injsrareither the plainfif
Forthe purpose of applying the comparative negligence statute, both the caus@gbthe plaintif’s spouse could recoveSpearing vNational Iron Co770 F2d 87
actionfor medical expenses atabs of consortium are derivative. The causal negli(1985). o ) )
genceof the injured spouse baws limits the recovery of the claiming spouse pursuant TheDue Process Clause of the 14th Amendment prohibits a state from imposing
to the termsf the statute. White \undey 66 Wis. 2d 563225 N.W2d 442(1975). ~ agrossly excessivpunishment on a tortfeasofhe degree of reprehensibility of the
The contributory negligence of the plaifitpectator in viewing an auto race wasconductthe disparity between the harm or potential hartfesad by the plaintfand
notgreater than defendants’ negligence as a maittaw when the plaintifdid not  the punitive damage award, and thefefiénce between the remedy and other civil
realizethat watching from a curve would be more dangerous than sitting in the grapgnaltiesmposed in comparable cases are factors to be considered. Tlimpoost
standwas not aware that tires wouflyl into the spectator area, there was no warnind@htfactor is the degree of reprehensibilitrenke vHogner 2005 Wi App 194287

i i dlasely i i i is. 2d 135704 N.W2d 309 03-2527
g{z;c)i%tggttlaKlgsaglgsréth%;hva\slvazsdvz%té:g?? ,{thVZd Sgl(iné;nse)mately prior to the Whena trial court finds that a small claims plaifisfactual damages exceed the
. ) - ) . : h tutoryaward limit of$5,000, the court should apply any reduction for comparative
Thetrial courts denial of a motion by 2 employee-defendants to direct the jury At h v h
considerthe employes negligence iits special verdict, even though the empltsyer Zogg%srg\%%tjrfgamag\a/s‘z.fgténd be;gge'\e‘a.%lzyén%g%gt_altgtgoory limit. Bryhdgink,

liability extended only to workers compensation, was er@mnnar vWest Shore N : - . .
EquipmentB8 Ws. 2d 42227 N.W2d 660(1975) Proportioningcomparative negligence—problems of theory and special verdict
’ N N ' formulation. Aiken, 53 MLR 293.

Thetrial courts instruction to the jury not to compute all of the damaigastiff . L N
suffered,but only that portion causejd gy the defengarwgﬁgenca wasr?g?eous. Fromdefect to cause to comparative fault—Rethinking some product liatuifity
This section requires the jury fmd 100% of the plaintifs damages, which are then CEPIS- Twerski, 60 MLR 297. )
reducecby the amount of contributory negligence. Nimmepuwrtell,69 Ws. 2d 21 The problem of the insolvent contributdvlyse, 60 MLR 891.

230N.W.2d 258(1975). Punitive damage recovery in products liability cases. Ghiardi and Kiré%er
Conductconstituting implied or tacit assumption of risk is not a bar to an actidLR 1 (1981). ) y )
for negligence. Polsky. vevine,73 Wis. 2d 547263 N.W2d 204(1976). The concepts of “defective condition” and “unreasonably dangerous” in products

A minor injured duringgmployment cannot be clyad with contributory negli  liability law. Swartz, 66 MLR 280 (1983).
gencewhen the employment is in violation of child labor lawssddle v Hasslinger Seatbelt negligence: The ambivalenigtbnsin rules. McChrystal. 68 MLR 539
79Wis. 2d 194255 N.W2d 314(1977). (1985).

Whenthe courtgranted judgment notwithstanding the verdict regarding 2 ef sev Secondcollision law — Wsconsin. Ghiardi. 69 MLR 1 (1985).
eraldefendants found causalhegligent, and the percentage of negligence reallo Comparative Negligence inig¢onsin. Horowitz, WBB Jan. 1981.
catedaffected damages but not liabilitthe plaintifs should have been given the  plaintiff's failure to wear a safety beltoWers, WBB July1985.
optionof a proportional reduction of the judgment or a new trial. Chaeweral Strict products liability in iéconsin. 1977 WLR 227.

Motors Corp.80 WS‘ 2d 91258 N.wW2d 680(197.7)' ) Wisconsin'sModified, Modified Comparative Negligence LavKircher Wis.

If a court can fincs matter of law that a party is causally negligent, contrary to the, Feb. 1996

jury’s answerand the jury attributesome degree of comparative negligence to that Eﬁforcéable Iéxcul .

h b ; patory Agreements. Pendletoris. Waw Nov. 1997.
party, the court should change the causal negligence answer and permit the JuryWisconsin’sComparative Negligence Statute: Applying It to Products Liability
comparisorto stand. Ollinger.\Grall, 80 Ws. 2d 213258 N.W2d 693(1977). CasesBrought under a Strict Liability ThearyPless. Wé. Law Aug. 1998.

When blowing snow obstructed a drivervision, but the driver did not reduce
speedand a parked truck on the highway “loomed up” out of the sth@driver was ..
causallynegligent as matter of lavNelson vTravelers Ins. CB0 Wis. 2d 272259  895.048 Recovery by auto or motorboat owner |.|m|ted.-
N.W.2d48(1977). The owner of a motor vehicle or motorboahich, while being

The "emegency doctrine” relieves a person for liability for his actions when th%}perateday the spouse or minor child of such ownedamaged

personis faced with a sudden ergency he or she did not create. The “rescue rule; . . . .
applieseven though the action of the rescuer is deliberate and taken after some he result of arccident involving another vehicle or boat, may

ning and consideration. Rescuers will not be absolved of all negligence if theiot recover from the owner or operator of such other vehicle or
actionsare unreasonable under the circumstances. Gorfwderson80 Ws. 2d  poatfor such damages, if the negligence of such spouse or minor
525299 NwW2d 672197 . . child exceeds thatf the operator of such other vehicle or boat.
Thenegligence of a tortfeasor dismissed from a lawsuit on summaryjudgmeni asth t that it is iudicially det ined that .
beingless or equally negligent as the plafntéin be considered by the jury in appor /N tN€ €ventthat It Is judiCially aetermined that a spouse or minor
tioning the total causal negligence of the remaining parties. GrdsiswestSpeed —operatorof the motor vehicle or motorboat is found to be guilty of
ways,Inc. 81 Ws. 2d 129260 N.W2d 36(1977). lessthan 50% of the causal negligence involiredn accident,

Negligenceper se arising out of a breach of a safety statutebmapmpared with ; ;
commonlaw negligence. Locicera interpace Cors3 Wis. 2d 876 266 N.W2d thenin that event the owner of the motor vehicle or motorboat

423(1978). involved shall be entitled to recover in accordance with the con
Contributorynegligence, if proved, is a defense in a strict liability case. Austin tributory negligence principles as laid down ir885.045 For the
FordMotor Co.,86 Ws. 2d 628273 N.W2d 233(1979). purposesf recovery of damages Iblye owner under 895.048

In a safe place case, comparatiegligence instructions need not direct the jury. i i i
to consider the defendasthigher duty of care. BronsBischof, 89 Wis. 2d 80277 andfor this purpose Onl’ythe neg“gence of the Spouse or minor

N.W.2d 854(1979). operatorshall be imputed to the owner
A motorist injured while fleeing the police was, as matter of taare negligent
thanthe pursuing dicer. Brunettev. Employers Mutual Liability Insurance Cb07  895.049 Recovery by a person who fails to use protec -

Wis. 2d 361 320 N.W2d 43(Ct. App. 1982). . . tive headgear while operating certain motor vehicles.
Failureto give the jury an emgency instruction was reversible errdespite the . . .
plaintiff's violation of several safety statutes. When an gemay instruction is  NOtwithstandings. 895.045 failure by a person who operates or

appropriates discussed. étfall v Kottke, 110 Wis. 2d 86328 N.W2d 481(1983). is a passenger on a motorcycle, as defineddd&01 (32)an all-
ioneeatbelt negligence: and ‘passive negligence” are distinguished. Jury instryerrainvehicle, as defined in 840.01 (2g)or a snowmobile, as
ionsregarding seat belts are recommended. A method for apportioning damageg,ii: : ; -
seatbelt negligence cases is adopted. Folagity of West Allis, 113 Wis. 2d 475 @efined in $340.01(58a) on or of a h|g.h\.Na.y to use protective
335 N.W2d 824(1983). headgeashall not reduce recovery for injuries or damages by the
A bus driver who told anltyear—old thahe could not ride the school bus the nextpersonor the persos’legal representative in any civil action. This

day, but did not inform either the school or the chilgarents, was propergund ; ; ;
93%]liable for injuries sustained by the boy whilding his bicycle to school the next sectiondoes not apply to any person reqU|red to wear protective

day. Toeller v Mutual Service Casualty Insurance @6 Wis. 2d 631340 NW2d ~ headgeaunder s23.33 (3g)or 347.485 (1)
923 (Ct. App. 1983). History: 2003 a. 148
Recovery under s.895.04 (7) is barred by this sedtiardeceders’ negligence
W?Ss_gzrgitgg g%%”,\?’\}yz'g";‘é‘f(‘iag'stg)’ffeas"’ Delvaux vvanden Langenbgr130 895,05 Damages in actions for libel. (1) The proprietor
A negligent tortfeasor has the right to indemnity fronirg@ntional joint tortfea PUbl!Sher'ed'to'; writer or reporter upon any ne,WSDape,r pUbHShEd
sor. A Pierringer release of the intentional tortfeasor absolved the negligent tortfd@ this state shall not be liable in any civil action for libel for the
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publicationin such newspapef a true and fair report of any judi information that vt\jfogléioigf\e/r\}fiflx’ggemisg/\—/ggonyn;citést\%rggezrgsog) gemization.
; ; ; i~ R ; ; assav. Rongstad, ,__isv2d . —

cial, IeQISIatlve or .Other pUb"C beial proceedlng aUtho”Z(.:‘\d by Thesub. (2) notice requiremeapplies to only libel in print. Schultz 8ykes, 2001

law or of any public statement, speeclglement or debate in the wi App 255,248 Ws. 2d 746638 N.W2d 604 00-0915

course of such proceeding@his section shall not be construed to Publishersprivileges and liabilities regarding libel are discussed. GeRobert

exemptany such prOprietOPUb"Sher editor writer or reporter Wicg’g;% ?185.3}.132536818({& companies for libel may inquire into the editorial
H HA H H H : uplic figure wi Ui I | | y Inquire | Itori

from !Iab"lty for any libelous mat.ter contained in any headline ?)[;ocessesf those responsible when proof of “actual malice” is required for recovery

headinggo any such report, do libelous remarks or commentsHerbertv. Lando,441 U.S. 1531979).

addedor interpolated in any such report or made and publishedhe “public figure” principle in libel cases is discusseWolston v Reade’s

concerningthe same, which remarks or comments were nB{gevSvtirAeS:gR/iTgiégol:ﬁ?s' i?g}l?gsiémarks are substantially accurate, a defama

l_Jttered_by the person libeled or spoken concerning the per suit by the judge is barred under sub. (1). Simonsbnited Press Intérn., Inc.

libeledin the course of such proceeding by some other persosooF Supp 12611980).

(2) Beforeany civil action shall be commenced on account (RFA Misplaced Focus: Libel Law andi#¥¢onsins Distinction Between Media and

" . . . . P onmedia Defendants. Maguire. 2004 WLR 191.
anylibelous publication in any newspaperagazine or periodi ¢ oot econsin. Brody65 MLR 505 (1982).

cal, the libeled person shall first give those allegetle responsi  tne«public interest or concern test: Have we resurrected a standarshtht
ble or liable for the publication a reasonable opportunity to correeiveremained in the graveyard? 70 MLR 647 (1987).
thelibelous matter Such opportunity shall be givéy notice in ) ) o
writing specifying the article and the statements therein which #85.052 Defamation by radio and television. The owner
claimedto be false and defamatory and a statement of what feenseeor operator of a visual or sound radio broadcasting station
claimedto be the truacts. The notice may also state the source®, network of stations, and the agents or employees of any such
if any from which the true facts may be ascertained with definitewner,licensee or operatashall not be liable in damages for any
nessand certainty The firstissue published after the expirationdefamatorystatement published or uttered in, or as a para of,
of one week from the receipt of such notitell be within a rea visual or sound broadcast bycandidate for political dite in
sonabletime for correction. © the extent that the true facts arethoseinstances in which, under the acts of congress or the rules
with reasonablaliligence, ascertainable with definiteness andndregulations of the federabmmunications commission, the
certainty,only a retraction shall constitute a correction; otherwidgoadcastingtation or network is prohibited from censoring the
the publication of the libeled persanstatement of the true facts,script of the broadcast.
or so much thereof as shall not be libelouamdtherscurrilous,
or otherwise improper for publication, published as the libel&895.055 Gaming contracts void. (1) All promises, agree
person’sstatementshall constitute a correction within the meanments,notes bills, bonds, or other contracts, mortgages, convey
ing of this section. A correction, timely published, without eomancesor other securities, where the whole or any pathe con
ment,in a position and type as prominent as the alleged $bell  siderationof the promise, agreement, note, bill, bond, mortgage,
constitutea defensegainst the recovery of any damages excepbnveyancer other security shall be for money or other valuable
actualdamages, as well as being competent and material in miitiing whatsoever won or lost, laid or staked, or betted apon
gation of actualdamages to the extent the correction publisheghy game of any kind or under any name whatsqeorey any
doesso mitigate them. meanspr upon any race, fight, sport or pastime, or any wager
History: 1993 a. 486 for the repayment of money or other thing of value, lent or

Onewho contributes a nondefamatory photograph of the plaiat# newspaper i
to accompany a defamatory article is not liable absent knowledge or control of %gvancedit the time and for the purpose, of any game, jpley

article. Westby v Madison Newspapers, Ir&1 Wis. 2d 1259 N.w2d 691(1977). O wager or of being laid, staked, bettedwagered thereon shall
A newscaster did not act with knowledge of falsity or wittkless disregard for be void.

thetruth by broadcasting that the plaiftiad been chged with a crime when the i i i
newscastewas told by a deputy shdrthat chages would bdiled. Prahl vBro- (2) This section does not apply to contracts of insurance made

samle 98 Wis. 2d 130295 N.W2d 768(Ct. App. 1980). in good faith for the security or indemnity of the party insured.
A contract printer had no reason to know of libel and was erttitiegmmary judg (3) This section does not apply to any promise, agreement,

ment. Maynard v Port Publications, In@8 Wis. 2d 555297 N.W2d 500(1980). note, bill, bond, mortgage, conveyance or other security that is

Sub.(2) applies to non—-media defendants, but relates only to libelous publicati .
in print media, not broadcast media. Huckdos. Schlitz Brewing C400 Ws. 2d %@rmlttedunder chs562to569 or under state dederal laws relat

372,302 N.W2d 68(Ct. App. 1981). ing to the conduct of gaming on Indian lands.
Thetrial court properly dismissed a defamation claim based on a letter by a medicatlistory: 1993 a. 1741995 a. 2251997 a. 27
directorchaging that a foundation conducted a sham nonprofit operationtsiace A Puerto Rican judgment based on a gambling debt was entitled to full faith and
directorestablished the defense of truth. Fields Foundation, L@hnstensenl03  creditin Wisconsin. Conquistador Hotel CorpFortino,99 Wis. 2d 16298 N.W2d
Wis. 2d 465 309 N.W2d 125(Ct. App. 1981). 236 (Ct. App. 1980).
“Public figure” is defined. Constitutional protections of the nemedia and an
i(rigigizc;ual defamer are discussed. Denniertz,106 Ws. 2d 636318 N.Ww2d 141 895.056 Recovery of money Wagered. (1) In this section:
A former legislator who had gained notoriety within the district while fis@fnd () “Property” means any mongyroperty or thing in action.

who was allegedly defamed in a radio broadcast within the district, was a “public fig () “\Nagerer” means any person who. by plaving at any game
ure” for purposes of a defamation action. Lewi€oursolle Broadcasting27 Ws. ( ) g y P » Oy playing vy

2d 105 377 N.W2d 166(1985). or by betting or wagering on any game, election, horse or other
A computer bulletitboard is not a periodical and not subject to sub. (BInthe  race,ball playing, cock fighting, fight, sport or pastime or on the
Cards,Inc. v. Fuschettol93 Wss. 2d 429535 N.W2d 1L (Ct. App. 1995). issueor event thereof, or on any future contingent or unknown

If a defamation plaintifis a public figurethere must be proof of actual malice. i i
The deliberate choice of one interpretationaofiumber of possible interpretations occurrenceor result in respect 1o anythw@’]atevef shall have

doesnot create a jury issue of actual malice. The selective destruction by a defen@4# UP, Staked or deposited apsoperty with any stakeholder or

of materials likely to beelevant to defamation litigation allows an inference that th&rd person, or shall havest and delivered any property to any
materialswould have provided evidence of actual malice, but the inference is of Iit(}gi nerthereof

weightwhen uncontroverted testimony makes the malice assertion a remote -possi |Irl : o .

ity. Torgerson vJournal/Sentinel, INn@10 Ws. 2d524 563 N.W2d 472(1997), (2) (a) A wagerer maywithin 3 months after putting up, stak
95-1098 ing or depositing property with a stakeholder or 3rd person, sue

For purpose®f libel law a “public figure” who must prove malice includes a per
sonwho by being drawn into or interjecting himself or herself into a public centrJor and recovethe property from the stakeholder or 3rd person

versybecomes a public figure for a limited purpdeause of involvement in the Whetherthe property has been lost or won or whether it has been

palrtictular corzjtrO\t/%rs%/t;‘Putgi_C_(fjigulre” stlatuds can, be °{§3‘§d V\(/jithmt{t purfgseful odeliveredover by the stakeholder or 3rd person to the winner
voluntaryconducf e individual involved. Erdmanr6¥Broadcasting of Green S .
Bay, Inc_220 Wis. 241 156509 N-W2d L(Ct App. 1099)98-2660 ° (b) A wagerer maywithin 6 months after angelivery by the
A “public dispute” is not simply a matter of interest to the public. It must be a rastagereror thestakeholder of the property put up, staked or depos
E‘SPUI%IITE QUttcome of WhLCh fﬁ‘ftbs thmmfa' tPUb”C in an aPPre?Lab'ei‘tNay'{ted, sue for and recover the property from the winner thereof if
ssentiallyprivate concerns do not becomablic controversies because they attrac - ;
attention;the disputes ramifications must be felt by persamso are not direct partic he property has been delivered over to the winner
ipants. Maguire v Journal Sentinel, Inc. 2000 WI App 232 Ws. 2d 236 605 (3) If the wagerer does not st and recover the property

N.W.2d 881, 97-3675 > . o . 7.
In defamation cases, circuit courts should ordinarily decide a pending motionW@'Ch was put up, staked or deposited, within the time specified

dismissfor failure to state a claim befosanctioning a party for refusing to discloseundersub.(1), any other person main the perso’ behalf and
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the persons name, sue for and recover the property for the use awdmming pools, terraces, patios, fences, porches, garages, and
benefitof the wagerés family or heirs, in case of thveagerels basements.
death. The suit may be brought agairstd property recovered (i) “Remodel” means to alter or reconstruct a dwelling.
from any of the following: “Remodel” does not include maintenance or repair work.

(a) The stakeholder or a 3rd persothié property is still held  (j) “Serve” or “service” means personal service or deliwgry
by the stakeholder or 3rd person, within 6 months after the puttiggrtified mail, return receipt requested, to the last-known address

up, staking or depositing of the property of the addressee.
(b) The winner of the propertyithin one year from the dekiv (k) “Supplier” means a person that manufactures or provides
ery of the property to the winner windows or doors for a dwelling.

(4) This section does not apply to any property thapes (L) “Working day” means any dagxcept Saturdaysunday
mittedto be played, bet or wagered under 8@&to569or under andholidays designated in 2830.35 (4) (a)

stateor federal laws relatingp the conduct of gaming on Indian (2) NOTICE AND OPPORTUNITY TO REPAIR. (a) Before com

lands. . . ; . .
History: 1993 a, 174486 1995 a. 2251997 a. 2735, mencingan action against a contractor or supplier re_gar.dmg a
constructiondefect, a claimant shall do all of the following:

895.057 Action against judicial officer for loss caused 1. No later than 90 working days before commendimg

by misconduct. Any judicial oficer who causet be brought action, deliver written notice to the contractor containing a
in a court over which the judicial fader presides any action or descriptionof the claim in sdfue.nt.detall to explain the nature of
proceedingupon a claim placed in the judiciaficer's hands as the alleged defect and a descriptiornthaf evidence that the claim
agent or attorney for collectishallbe liable in a civil action to antknows or possesses, including expegorts, that substanti
the person againsthom such action or proceeding was brouglétesthe nature and cause of the alleged construction defect.
for the full amount of damages and costs recovered on such claim.2. Provide the contractor or supplier with the opportunity to

History: 1993 a. 486 repair or to remedy the alleged construction defect.

895.06 Recovery of divisible personalty . When personal (b) Within 15 working_ days after th_e claiman_t serves notice of
propertyis divisible and owned by tenants in common and claim under par(a), or within 25 working days if the contractor

A : . kesa claim for contribution from a supplier under s{i).(a)
tenantin common shall claim anldold possession of more than & : pp "
the tenants share oproportion thereof his or her cotenant, afteﬁ?achlcqntractor thaft r;]as fre”cel\(ed_the notice of claim shall serve
makinga demand in writing, may sue for and recover the eote ec alman.t any of the fo oyvmg. )
ant'sshare or the valutnereof. The court may direct the jpify 1. A written ofer to repair or remedy the construction defect
necessanyin any such action to find what specific articles or what no cost to the claimant. Thefefshall include a description of
shareor interest belongs to the respective partesi the court any additional construction necesstryemedy the construction
shall enter up judgment in form for one or both of fharties defectand a timetable for the completion of the construction.

againstthe otheraccording to the verdict. 2. A written ofer to settle the claim by monetary payment.
History: 1993 a. 486 3. A written ofer including a combination of repairs and
monetarypayment.

895.07 Claims against contractors and suppliers. . . .
ge A PP 4. A written statement that the contractor rejects the claim.
(1) DeriNniTioNs. In this section: : -
“Action” ivil acti bitrati d The contractor shall state the written response to the claim the
78éa) ction” means a civil action or an arbitration under Cr\’easom‘or rejecting the claim and include a comprehensive
. N o descriptionof all evidence the contracténows or possesses,
_(b) “Association” means a homeowrgassociation, condo jncludingexpertreports, that substantiates the reason for rejecting
minium association under 03.02 (1m) unit ownets associa theclaim. The contractor shall also include in the written response
tion, or a nonprofit corporation created to own and operate pg§ the claim any settlementfef received from a supplier
tionsof aplanned community that may assess unit owners for the 5. A proposal for inspection of the dwelling under. g
costsincurred in the performance thfe associatios’obligations. ’ . L :
(c) If a proposal for inspection is made under. (), the

() "Claim” means a request or demand to remedy a COFlStr'd?aimantshall, within 15 working days of receiving the contrac

tion defect caused by a contractor or supplier related to the C{i}.s' hron0sal, provide the contractor and any supplier on whom
structionor remodeling of a dwelling. '

o ” a contribution claim has been made and its agents, experts, and
_ (d) “Claimant” means the ownetenant, or lessesf a dwelt  consultantseasonable access to the dwelling to inspect the-dwell
ing, oran association, who has standing to sue a contractor-or §4§, documentany alleged construction defects, and perform any
plier regarding a construction defect. testingrequired to evaluate fully the nature, extent, and cause of
(e) “Construction defect,” in those caseben the contractor the claimed construction defects and the natureeatient of any
or supplier has provided a warranty to a consymeans the defi repairsor replacementthat may be necessary to remedy them. If
nition of “defect” in the warrantyin all other cases, “constructiondestructivetesting is required, the contractor shall deliver the
defect” means a deficiency ithe construction or remodeling of claimantand all persons on whom a notice of clainc@mtribution

adwelling that results from any of the following: claim has been served advance notice of the testtiegst 5 work
1. Defective material. ing days before commencement of the testing and Shitdir
2. Molation of applicable codes. completionof the testing, return the dwelling to its pre-testing

3. Failure to follow accepted trade standards for workmanli r;]dltlonwnhln a reasonable timefter completion of the testing,
construction. atthe contractds expense. If any inspection or testing reveals a
B N . . conditionthat requires additional testing to allow the contractor

(f) “Consumer” means a person who enters into a written @f e\ a|uatefully the nature, cause, and extent of the construction
oral contract with a contractor to construct or remodel & dwellingefect, the contractor shall deliver notice to the claimant and all

(9) “Contractor” means a person thetters into a written or personson whom a notice of claim or contribution claim has been
oral contract with a consumer to construct@model a dwelling. served of the need for the additional testingthe claimant shall

(h) “Dwelling” meansany premises or portion of a premiseprovidereasonable access to the dwelling. If a claim is asserted
thatis used as home or a place of residence and that part of tlo@ behalf of the owners of multiple dwellings, then the contractor
lot or site on which the dwelling is situated thadévoted to resi  shall be entitled to inspect each of the dwellirmydbject to the
dentialuse. “Dwelling” includes other existing structures on thelaim. The claimant shall either provide a specific day for the
immediateresidential premises such as driveways, sidewalkaspectionupon reasonable notice for an inspectionequire the
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contractorto request in writing a date for the inspection, at leatt the claimant under 401.148 (2)the circuit court or arbitrator

3 working days before the inspection. shall stay the action and order the parties to comply with the
(d) Within 10 working days following completion of therequirement®sf sub.(2) (a)and s101.148 (2) Before commenc

inspectionand testing under p4t), the contractor shall serve oning an action against a supplier seeking contributbora claim

the claimant a notice that includes any of thieisf or statements that a claimant has served on a contractbe contractor shall

underpar (b) 1.to 4. servethe supplier witta notice of contribution claim under sub.
(e) If the claimant rejects a settlemerfieofmade by the con (7). If the contractor commences an action against a supplier but

tractor,the claimant shall, within 15 workirtays after receiving fails to serve the notice of contribution claim, the circuit court or
the offer, serve written notice of that rejectiom the contractor arPitratorshall stay the action until the contractor kasplied
The notice shall include the reasons for the clainsamgiectiorof  With the requirements of this subsection and ¢zip.
the contractos offer. If the claimant believes that the settlement (4) WARRANTY TERMS. The claimant and contractor or sup
offer omits reference to any portion of the clasmwas unreasen Plier are bound by any contractor or supplier warranty tqrers
able,the claimant written notice shall include those items that@iningto products or services supplied for the dwelling.
the claimant believes were omitted and set fonéa reasons why ~ (5) ADDITIONAL CONSTRUCTION DEFECTS AND NOTICE AND
the claimant believes the settlemanffer is unreasonable. The OPPORTUNITYTO REPAIR. A construction defect that is discovered
contractorshall deliver the claimargtresponse to a supplier uporafter an initial claim or contribution claim notice has been-pro
whom a contribution claim has been made. videdmay not be alleged ian action until the claimant or contrac

() Upon receipt of a claimastrejection and theeasongor tor has served the contractor or supplier written notice of the new
the rejection, the contractor shaWjithin 5 working days after claim or contribution claim regarding theleged new constrac
receivingthe rejection, serve the claimant a written supplementiin defect. The contractor or supplier shall have an opportunity
offer to repair or to remedy the construction defect or serve on fRdesolve the notice of the new claim or contribution clairthé
claimantwritten notice that no additionalfef will be made. mannerprovided in subg2) and(7).

(9) If the claimant rejects the supplementééofnade by the ~ (6) ACTION OF CONTRACTOROR SUPPLIER. In any action initi
contractorunder par(f) to remedy the construction defect or t@t€dby a contractor or supplier in which a claimant raises an
settlethe claim by monetary payment or a combination of eachffirmative defense or counterclaim alleging a construction
the claimant shali serve written notice of the claimangjection defect,the claimant is not required to comply with this section.
onthe contractor within 15 working days after receipt of the sup (7) CoNTRIBUTION. () Before commencing an action seeking
plementaloffer. The notice shall includize reasons for the claim contributionfrom a supplieffor a claim that a claimant makes
ant's rejection of the contractr supplemental settlemenfaf againstthe contractorthe contractor shall serve the supplier with
If the claimant believes the contracsosupplemental settlementa written notice of the claimarst'claim and a contribution claim
offer is unreasonable, the claimant shall set forth the reasons Wtithin 5 working days after the contractsreceipt of the claim,
the claimant believes the supplemental settlenodfier is unrea  exceptthat a contractor may make a contribution claim later than
sonable. If the contractor decling® make a supplementafef, 5 days after the contracteireceipt of the initial claim if the cen
or if the claimant rejects the supplementdénfthe claimant may tractorhas not done any of the following:
brir]g an acti_on against the contraqtorlllme claim described in the 1. Taken any action to repair the defect.
notice of claim without further notice. 2. Performed destructive testing.

(h) If a claimant accepts anyfef made under this subsection, 3 Authorized the claimant to take any action to repair the
andthe contractor or supplier does not proceed to repair or remegyact.

the construction defect under the terms of thferobr within the . . .
. . . . . 4. Interfered materially with or altered the property that is the
agreed upon timetable, the claimant nbaiyng an action against %lrlbjectof the claim.

the contractor or supplier for the claim described in the notice . .
claim without further notice. 5. Materially precluded a supplisrability to ofer to remedy

(i) If a claimant accepts a contractoofer to repair a con the defect by making repars. L .
structiondefect described in a notice of claim, the claimant shall (°) Before commencing an actiagainst a suppliea contrae
providethe contractor and its agents, experts, and consulents t©OF Shall provide the supplier with the opportunity to resporitieo

sonableaccess to the dwelling to perform and complete the cdiPntribution claim and repair the alleged construction defect
struction by the timetable stated in the settlemeier.of underthis section. The notice of contribution claim shall state that

() If a claimant receives a written statemiwt the contractor the contractor asserts a construction detdaim. The notice of

. . . .contribution claim shall describe the contribution clémnsufi-
rejectsthe claim, or if the contractor does not respond to the Cla"g]entdetail to explain the nature of the alleged constructifact

ant'snotice, the claimant may bring an action against the centrac, . .
Vo . . : . shall ofer the opportunityo correct the construction defect.
:%Jgé the claim describeth the notice of claim without further The contractor shall include in the notice of claim a description of
: ) . ) . the alleged construction defect and include a comprehensive
(k) If a claimant commences an action against a supplier afkcriptionof all evidence that the contractor knows or possesses,

the supplier has not been providedtice of the claim by the con jncluding expert reports, that substantiates the nature and cause of
tractor and anopportunity to repair or remedy the constructioghe alleged construction defect.

defectdescribed in the claim as provided under to ¢dp.the (c) Within 15 working days after a supplier has received notice

court or arbitrator shall dismiswithout prejudice or stay the y,5 contractor is seeking contribution undet (@ the supplier
actionuntil the claimant serves the supplier with a copy of trkﬁhallserve the contractor with any of the following:

noticeof claim and provides the supplier an opportunity to repair . ) .
or remedy the constructiatefect in the same manner as provided 1+ A written ofer to remedy fully or partially the construction
efect at no cost to the claimant. Thiepghall include a descrip

a contractor under this section. X " -
tion of any additional constructiamecessary to remedy the eon

(3) ACTION; DISMISSAL WITHOUT PREJUDICE. If the claimant - g\ otigndefectand a timetable for the completion of the construc
commencesin action but fails to comply with the requiremenits tion

sub. (2) (a) and the contractor or supplier establishes that . .

claimantwas provided the notice and brochure undéns.148 2. A written ofer to settle the claim by monetary payment.
(2), the circuit courbr arbitrator shall dismiss the action without 3. A written ofer including a combination of repairs and
prejudice. If the claimant commences an action but fails to-coninonetarypayment.

ply with the requirements of suf2) (a)and the contractor or sup 4. A written statement that the supplier rejects the cldihe

plier cannot establish that the notice dmdchure was delivered suppliershall state in the written response to the claim the reason
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for rejecting the claim and includecomprehensive description (j) If a contractor accepts anffer made under this subsection,
of all evidence the supplier knows or possesses, including exgartithe supplier does not proceed to mtiemonetary payment
reports,that substantiates the reason for rejecting the claim. or remedy the construction defect within the agreed tipogta

5. A proposal fothe inspection of the dwelling, following the ble, the contractor may bring an actiagainst the supplier for the
proceduresinder par(e). claim described in the notice of claiwithout further notice. The

(d) The contractor shall forward the supplieresponse to the contractormay also file the supplier offer and contractcs
claimant. The supplier and contractor shall use their bdsttef 2CC€Ptancén the circuit court action, and thefefandacceptance
Greatea rebuttable presumption that a binding and valid settlement

to coordinate their responses to claims and contribution claims.
. . . . ag;reemenhas been created and should be enfobgeithe court.
(e) If a supplier proposes to inspect the dwelling that is the su - .
(k) If a contractor accepts a suppheoffer to repair a con

ject of the contribution claim, the contractor and claimstmll, . | " k h

within 15 working days after receiving the supplieproposal struction defect described in a notice of claim, the contractor

providethe supplier and itagents, experts, and consultants ’reé{vhenapproprlate, and the claimant shall provide the supplier and
Ji® agents, experts, and consultants reasonable access to the dwell

sonableaccess to the dwelling to inspect the dwelling, docum ; q | h ion by the ti bl
anyalleged construction defects, and perform any testing requifgg {© performand complete the construction by the timetable
tedin the settlement .

to evaluate fully the nature, extent, and cause of the claimed ol ! ) )
struction defects and the nature and extent of any repairs or(L) If a contractor receives a written statement that the supplier
replacementshat may be necessary to remedy thendetitrue ~ rejects the claim, or if the supplier does not respond to the contrac
tive testing is required, the supplier shall give the contramdr tor’s notice, the contractor may bring an action against the sup
claimantand all persons on whom a notice of claincamtribution ~ plier for the claim described in the notice of claim without further
claim has been served advance notice of the testtiegst 5 work ~ hotice.

ing days before commencement of the testing and <hfédiy (m) A contractor who is seeking contribution from a supplier
completionof the testing, return the dwelling to its pre—testingndwho elects to inspect a dwelling under g@).(b) shall serve
conditionwithin a reasonable tinefter completion of the testing, the supplier written notice ofhe inspection date and dwelling

at the supplies expense. If any inspection or testing reveals addressand whether destructive testing is contemplated, at least
conditionthat requires additional testing to allow the supplier t working days before the inspection.

evaluatefully the nature, cause, and extent of the construction (8) FaiLure To RESPONDTO NOTICE. If a person fails téimely
defect, the supplier shall provide notice to the contra@nd respond to any notice served in a manner required under this sec
claimantand all persons on whom a notice of claingantribution  tion, then any dr made in that notice is rejected.

claim has been served of the need for the additional testing and th?g) LimiTatioN PERIOD. If, during the pendency of the notice,

contractorand claimant shall provide reasonable access to the ; ; ; ;
: - ection offer, acceptance, or repair process, an applicabte lim
dwelling. If a claim is asserted on behalf of the contractor of my b 0 b par p bp

; . - ) - tion period would otherwise expire, the limitation period is
tiple dwellings, then the supplier shall be entitled to inspect eaﬁﬁled pending completion of the notice of claim process described

of the dwellings. The contractor and claimant shall provide-a spe i
cific day for the inspection upaeasonable notice for an inSPec imitation period that has expired before the date on which a

tion or require the supplier to request in writinglate for the  ¢aimantswritten notice of claim is served or extend any appli
inspection,at least 3 working days before the inspection. cablestatute of repose.

_ () Within 10 working days following completion of the 14y A\ reration OF PROCEDURE. After service of the initial
inspectionand testing under p&e), the supplier shall serve on the

tract tice thatnclud f the fd tat " notice of claim and initial contribution claim, a claimant, a €on
ﬁ?}géfga?r(ac)nf {gi atncludes any of the mrs or Stalements v 4 ctor and a supplier mapy written mutual agreement, alter the

. proceduréor the notice of claim process described in this section.
(g) If the contractor rejects a settlemerfenfmade by the sup

. - . >0 (11) APPLICATION TO OTHERS. This section does not apply
plier, the contractor shall, withi5 working days after receiving  contractors or supplie's right to seek contribution, indemnity
the offer, send written notice of that rejection to the suppligte "o oyery against any party other than a supplier for a claim
noticeshall include the reasons for the contrdst@jection of the madeagainst a contractor or supplier
supplier’soffer. If the contractor believes_tkme settlement &r (12) HoMEowNERRERAIRS. Without giving notice under this
omitsreference to any portion of the claim, or waseasonable, i h : ke i gd' tg irs o a dwell
the contractors written notice shall include those items that thg® |otn,at tr?mﬁowltnr?r mayf ntwa (?_ltmme late E[epeurs 0 a dwelling
contractorbelieves were omitted and set forth the reasons why {fiprotect the health or safety of its occupants.
contractorbelieves the settlementfef is unreasonable. (13) BrRocHURE. The department afommerce shall prepare

(h) Upon receipt of a contractsrrejection and the reasons fOIa.grochhurg exE]Iaining the process under this seetiishall pro
therejection, the supplier shall, within 5 workidgys of receiv vi H‘?f qt 2(';85(: uzroel to contractors.
ing the rejection, make supplemental f&r of repair or monetary '~ 0" a

paymentto the contractor or serve on the contractor written noti%%5 14 Tenders of money and property . (1) TENDERMAY

thatno additional der will be made. BE PLEADED. The payment or tender of payment of the whole sum
(i) If the contractor rejects the supplementégrofade bythe  que on any contract for the payment of monalthoughmade
supplierto remedy the construction defect or to settéeclaim by  afterthe money has become due and payable, may be pleaded to
monetarypayment or a combination of eathe contractor shall, an action subsequently brought in likeanner and with the like
within 15 working days after receiving thefef serve written effectas if such tender or payment had been made at the time pre
notice of the contractds rejection on the supplierThe notice scribedin the contract.
shallinclude the reasons for the contratdarjection of the sup 2y TenpErRAFTERACTION COMMENCED. A tender may benade
plier’s supplementasettlement dér. If the contractor believes attaran action isorought on the contract of the whole sum then
the suppliefs supplemental settlemenfafis unreasonable, the qye plus legal costs of suit incurregp to the time, at any time
contractorshall set forth the reasons why the contrabtieves peforetheaction is called for trial. The tender may be made to the
the supplemental settlementfef is unreasonable. If supplierplaintiff or attorneyandif not accepted the defendant may plead
declinesto make a supplementalfef, or if the contractor rejects the same by answer or supplemental ansindike manner as if
the supplemental éér, the contractor may bring an action againsgt had been made before the commencement of the actior, bring
the supplier for the claim describedtime notice of claim without ing into court the money so tendered for costs as well as for debt
further notice. or damages.
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(3) PROCEEDINGSON ACCEPTANCEOF TENDER. If the tender is 895.345 Justification of individual sureties. (1) This
acceptedhe plaintif or attorney shall, at the requesthe defend  sectionshall apply to any bond or undertaking in an amount of
ant, sign a stipulation of discontinuance of the acfmthat rea more than $1,000 whereon individuals arefered as sureties,
sonand shall deliver it to the defendant; and also a certificatewhich is authorized or required by any provision of the statotes
notice thereof to the dicer who has any process against thge given or furnished in or in connection with any civil actan
defendantif requested. If costs are incurred for any service maggoceedingn any court of record ithis state, in connection with
by the oficer after the tender is accepted defore the dfcer \yhich bond or undertaking real property igeved as security
receivemotice of theacceptance, the defendant shall pay the costs :

(2) Beforeany such bonar undertaking shall be approved,

to the oficer or the tender is invalid.
. thereshall be attached thereto and made a part of such bond or
‘ 4 IlNVtOLU'\;TARY TRE%P’?SS-A tet_nde_r maype madeoin wk‘:‘;‘?s undertakinga statement under oath in duplicate by the surety that
ot involuntary trespass betore action IS commenced. N the surety is the sole owner of the propertiecéd by the surety

opinionof the court or jury a sfifient amount was tenderedttee ; . ; i ; i
party injured. agenbr attorney for the trespass complained oﬁ's security and containing the following additional information:

judgmentshall be entered against the plainfir costs if the (8) The full name and address of the surety
defendankept the tender good by paying the money into court at (b) That the surety is a resident of this state.

thetrial for the use of the plaintif (c) An accurate description by lot ahibck numberif part of

(5) PAYMENT INTO COURTOF TENDER;RECORDOFDEPOSITS. (@)  arecorded and filed plat, or by metes and bounds of the real estate
Whentender of payment in full is made and pleaded, the defenrsiferedas security
ant shall paythe tender in full into court before the trial of the ; ;
actionis commenced and notify the opposite pamtyriting, or th e(?])orﬁ‘ esgfggangp :ﬁgfur:gp € of the propertidsrefi constitute
be deprived of all benefit of the tendewhen the sum tendered Yy ) .
andpaid into court is stitient, the defendant shall recover the (€) A statement of the total amount of the liens, unpaid taxes
taxablecosts of the action, if the tender was prior to the -cordand other encumbrances against each propeyeat
mencemenbf the action. The defendant shall recover taxable (fy A statement as to the assessed value of each property
costsfrom the time of the tendgf the tender was after suit com offered, its market value and the value of the equity cxed
me(r;)():ed.h | e aboveall encumbrances, liens and unpaid taxes.

Whenany partypursuant to an order or to lasleposits any That the equity of the real property is equal to twice the pen

moneyor property with theelerk of court, the clerk shall recorda@go)f the bond gr Ltj)rl1dertaking. property is eq P
thedeposit in the minute record describing the money or propert (3) This swom statemesshall be in addition to and notwith

andstating thedate of the deposit, by whom made, under Wh%Eandin ther afidavits or statements of justification required or
orderor for what purpose and shall deliver a certificatéhete rovidegofor elsewheren the statutes inJ connection vaith such
factsto the depositorwith the volume and pagef the record p -
s bondsand undertakings.
endorsedn the certificate. History: 1993 a. 4861999 a. 96
History: 1981 c. 671983 a. 1925.27410279 1983 a. 302.8; Stats. 1983 s. Cross—reference: This section does not apply to bonds of personal representa
895.14. tives. See s856.25

895.28 Remedies not merged. When the violation of a 895.346 Bail, deposit in lieu of bond.

g : e o X Whenany bond or
right admitsof both a civil and criminal remedy the right to ProS€, e takingis authorized in any civil or criminal ac%/ion or pro
cutethe one is not mged in the other

ceedingthe would-be obligor mayn lieu thereof and with like
legal effect, deposit with the proper court ofioér cash or ceri
limit the amount ofiability as a surety upon any bond or Othefled bank checksr U.S. bonds or bank certificates of deposit in
obligationrequired by law or ordered by any court, judgenick Bnamount at !east equal to the required security; and the receiver
pal judge or public dfcial for any purpose. The amount of thethereofshall give a receipt therefor and shall notify the payor bank
limited liability may be recited in the bodyf the bond or stated OL al?y deposgs of bar&k cernﬁ;: ates depcl)_3|t.b|Sect|0808.07
in the justification of the suretyln an action brought upon the S H"’ilstgrg_vesﬁg tcte c%c;%s V\l‘gez(?gggs‘z‘?lg?g;g% cei% 135
bond,no judgment may be reg:oy(-;‘red agathstsurety fo.r asum This section applies to all bonds, rjost bail bonds. Aiello.Willage of Pleasant
largerthan the amount of the liability stated, together with the prerairie 206 Ws. 2d 68556 N.W2d 697(1996),95-1352
portionalshare of the costsf the action. In an action brought on
thebond, a surety may depositcourt the amount of the liability 895.35 Expenses in actions against municipal and
whereuporthe surety shall be disclyed and released froamy  other officers. (1) Whenever in any cityown, village,school
further liability under the bond. district, technical college district or county chas of any kind are
History: 1979 ¢. 105.60 (1), 1985 a. 332 filed or an action is brought against anfiagfr thereof in the dif
89534 R | of " b ing insuffi cer'sofficial capacity or to subjectny such dfcer, whether or
0. enewal Of suretes upon becoming Insufl notthe oficer is being compensated on a salary basis, to a personal
cient and effects thereof. If any bail bond, recognizance, liability growing outof the performance of fiial duties, and

undertakingor other bond or undertaking given in any civil ot b : L
criminal action or proceeding, becomes at any time figefit, suchchagesor such action is discontinued or dismissed or such

the court or judge thereof, municipal judge or amagistrate matteris determined favorably to sucHfioér, or such dicer is

: g : reinstatedor in case such fi€er, without fault on the dicer’s
Potiee, reGuTe o olaintifor defondant to e A ow band Par s subjected to a personal liabilty as aforesaid, such ciy
recoghizancer undertaking.Every person becoming surety on own, village, school district, technlcall collegg district or cqunty
anysuchnew bond, recognizance or undertaking is liable from tia2Y pay all reasonable expenses which suéiesfnecessarily
time the original was given, the same as if he or she had been§KBEndedy reason thereof. Such expenses may likewigpaioe
original surety If any person fails to comply withe order made €venthough decided adversely to suchiaefr, where it appears

in the case the adverse party is entitled to any ojaggment from the certificate of the trial judge that the action involved the
remedyor process to which he or seuld have been entitled hadconstitutionalityof a statute, not theretofore construed, relating to
no bond, recognizance or undertaking been given at any timethe performance of the téial duties of said dicer.

History: 1977 c. 305 (2) (@) In this subsection:

A precondition for this section to apply is that the bond must at one time have been wes i P ; ;
sufficient. Bruer v Town of Addison,194 Ws. 2d 617534 N.W2d 634(Ct. App. 1. “Criminal proceeding” means an action or proceeding

1995). underchs.9671to 979.

895.33 Limitation of surety’ s liability . Any personmay
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2. “Protective services fifer” means an emgencymedical (3) Subsectiorfl) (a) (b) and(c) shall not apply to farm labor
technicianor first responder under 546.50 (1) (eJo(hm), a fire exceptsuch farm labor as is subject to £62
fighter, or a law enforcement or correctionaficér. (4) No contract, rule, or regulation, shall exempt the employer

(b) 1. Notwithstandingub.(1), the city town, village, school from this section.
district, technical college district, or county shall reimburse a pro ?;151??"1 1993 a. 4de;2005 a. 155 - | ¢ 2 chid emploved
7 i i efellow servant defense is not availablattarm employer of a child employe
tﬁctlvg Serylces dfcer for r.easonabl.e attomey f‘?es In.Cl.‘lrred b¥1 violation of child labor laws. i§dale v Hasslinger79 Wis. 2d 194255 N.W2d
the officer in connection with a criminal proceeding arising from 4,

the oficer’s conductin the performance of fifial duties unless,

in relation to that conduct, any of the following applies: 895.375 Abrogation of defense that contract was
a. The dficer is convicted of a crime. champertous. No action, special proceeding, cross complaint
b. The oficer's employment is terminated for cause. or counterclaim in any court shall be dismissed on the ground that

arty to the action is a party to a contract savoring of champerty
maintenance unless the contract is the basis ofcldim
pleaded.

c. The oficer resigns for reasons other than retirement befogé)
the attorney fees are incurred.

d. The oficer is demoted or reduced in rank.

~e. The oficer is suspended without pay for 10 or more workggs5.42 Deposit of undistributed money and property
ing days. by personal representatives and others. (1) (a) Inthis
2. If a collective bagaining agreement covering theotee  subsectionjtrust company” means any trust company or any state

tive services dfcer defines reasonable attorney fees for the puer national bank in thistate that is authorized to exercise trust
pose of subdL., that definition shall apply powers.

:iSIOWé ﬁ971t hC 154t1_1959t3 a-f399486 200?; a% _13% ssiminal def " (b) If in any proceeding in any court of record itlstermined

county has the option to refuse payment ot its Bsroriminal aetense attor H

ney'sfees. Bablitch & BablitchLincoln County82 Wis, 2d 574263 N.Wad 218 (natmoneys or other personal property in the custody of or under
(1978). o _ ~ the control of any personal representative, trustee, receiver

Tfrlstsect:?rtlﬁllows a murll_ltcmayty or county t? ri% arfflﬁér’s attorney fefes I{_It otherofficer of the court, belongs to a natural person if the person
SO elects. e municipality refuses payment, eI has NO cause of action ; H ey e i H .
againstthe municipality under this section, eviéthe municipality had a practice of 1S allve) ortoan artIfIQIa| person if it is in existence and Qntltled
reimbursingattorney feeand costs incurred and it failed to pay because of politicdD receive, and otherwise to some other personttandourt finds
e oy L ity of Milwaukee, 2002 WI App 6252 Ws. 2d 613642 any of the following, the court may direct thefior having cus

A city may reimburse a commissioner of the city redevelopment authority for Ie%gldy or °°_””°' of the money or property to deposnrrltmeyor
expensedncurred by the commissioner when @es are filed against tlteemmis ropertywith any trust company:
sionerin his or her dfcial capacity seeking the commissiotgeremoval from dfce i £ i i
for cause and the clyas are found by the common council to be unsuppo8adh 1 That.there I.S not Smﬂent.eVId.ence showmg_that the natu
reimbursements discretionary The city redevelopment authority lacks statutonal person first entitled to take is alivar, that the artificial person
authorityto authorize reimbursement for such legal expenses. 63@dty. 421. is in existence and entitled to receive.

A city council can, in limited circumstances, reimburse a council member for rea : :
sonable attorney fees incurred in defending an alleged violation of the open meeting 2- That theﬂon_ey or other personal pr0pem|Ud|ng any
law, butcannot reimburse the member for any forfeiture imposed. 66@ety. 226. legacyor share of intestate propertannot be delivered to the
; Ti&islset;»ft,ilon apfplies to criminalhcfmgslb/:?tuggt agﬁinstaformeﬁcér foralleged personentitled to the money or property because the person is a
rauduientiiing of Expense vouchers... Atly. 5en. . . memberof the military or naval forces dfie United States or any
Sections 895.35 and 895.46 apply to actions for open meetings law violations g . . .
the same extent they apply to other actions against puliltert andemployees, Of Its allies or is engaged in any of the armed forces abroad or with

exceptthat public oficials cannot be reimbursed ftorfeitures they are ordered to the American Red Cros®ciety or other body or similar business.
y

for violati ings la#7 Atty. Gen. 177 ) " .
pay for violating open meetings a7 Atty. Gen (c) Any oficer depositing money or property with a trust eom
panyunder par(b), shall take the trust compasyeceipt for the

895.36 Process against corporation or limited liabilit h ; : .
company officer . 9,]\]0 procegs against private propgrty shafleposit. The receipt shall, to the extent of the deposit, constitute

issuein an action or upon a judgment against a public corporatiggomplete dischge of the dicer in any accounting made by the

or limited liability company or an &iter or manager in his or her Oficer in the proceeding.

official capacity when the liability if any; is that of the corpora (2) In case such deposit is directed to be made, the court shall

tion or limited liability company nor shall any person be liable agquirethe trust company or bank in which said deposit is ordered

garnisheeof such public corporation or limited liabilisompany to be made, as a condition of the receipt thereof, to accept and han

History: 1993 a. 12; 2005 a. 155 dle, manage and invest the same as trust funds to the same extent

asif it had received the same as a testameritast, unless the

895.37 Abrogation of defenses in employee personal  courtshall expressly otherwise direekcept that the reports shall

injury actions. (1) In any action to recover damadesa per bemade to the court of its appointment.

sonalinjury sustainedwithin this state by an employee while (3) No distribution of the moneys or personal property so

engagedn the line of the employeetutyas an employee, or for depositedshall be made by the depository as smabtee or other

deathresulting from personal injury so sustained, in which recowise without an order of the court on notice as prescribed by s.

ery is sought upon the ground of want of ordinary care of tf879.03 and the jurisdiction of the court in the proceeding hall

employer,or of any oficer, agent, or servant of the emplayiér continuedto determine, at anyme at the instance of any party

shallnot be a defense: interestedthe ownership of said funds, and to order their distribu
(a) That the employee either expressly or impliedly assumié@n.
the risk of the hazard complained of. History: 1973 c. 991993 a. 4862001 a. 1022005 a. 149

(b) When such employer has at the time of the injury in a CORye 43

mon employment 3 or more employees, that the injurgesth Intentional killing by beneficiary of ~contract.

: : : Therights of abeneficiary of a contractual arrangement who kills
wascaused in whole or in part by the want of ordinary care Ofté‘e principal obligee under the contractual arrangement are gov

fellow servant.
T erned by s854.14
(c) When such employer has at tiee of the injury in a com History:y1981 c. 2281987 a. 2221997 a. 188

mon employment 3 or more employees, that the injurgdeath
wascaused in whole or in part by the want of ordinary care of t8@5 435 Intentional killing by beneficiary of certain
injuredemployee, where such want of ordinary care was not Willeath benefits. The rights ofa beneficiary to receive benefits

ful. payableby reason of the death of an individual killed by tieae
(2) Any employer who has elected to pay compensation figiary are governed by 854.14
providedin ch.102 shall not be subject to this section. History: 1981 c. 2281987 a. 2221997 a. 188
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895.441 Sexual exploitation by a therapist; action  for. () “Member of the cleggy” has the meaning given s.48.981
(1) DeriNniTions. In this section: (1) (cx).

(@) “Physician” has the meaning designated #48.01 (5) (b) “Religious oganization” means an associatimonfer

(b) “Psychologist” means a person who practices psychplo@ce congregationconvention, committee, or other entity that is
asdescribed in $455.01 (5) organized and operated for a religious purpose and that is exempt

from federal income tax und@6 USC501(c) (3) or (d) and any
subunitof such an associatiooonference, congregation, conven
. Lo tion, ittee, tity that i ized and ted fi
(d) “Sexual contact” has the meaning designatexi940.225 rg?gigl?;nprslrpgie.or entity that 1 ganized and operated for a

5) (b). B » . . .
( )(Ea)) “Therapist" means a physician, psychologist, soci (c) “Sexual contact” has the meaning given i849.225 (5)

worker, marriageand family therapist, professional counsglor
nurse,chemical dependency counselorember of the clgy or

(c) “Psychotherapy” has the meaning designated465.01
(6).

(2) CauseoFAcTION. (a) Any person wheuffers an injury
. o as a result of sexual contact with a member of thegglehat
otherperson, whether or not licensedcertified by the state, who occurswhile the person is under the agel8fmay bring an action

performsor purports to perform psychotherapy . againstthe member of the clgy for all damages caused by that
(2) CauseoFAcTION. (a) Any person who diefrs, directly or  sexualcontact.

indirectly, a physical, mental or emotional injury caused by : :
resultingfrom or arising out of sexual contact with a therapist Wi}?rir(lb) aﬁg{t?gr:sg na\il\rllg?t?: Br/etl)in?(?uagggg%g# rt]ﬁ :tn gr?])r Toa):ed
Is rendering or has rendered to that person psychotherapy r?wember of thge clgy for all 3am§ es caused b thz;)t s)t/axual
selingor other assessment or treatment of or involving any mentt%‘? . © clgy 9 y

fcontactn‘, at the time thathe sexual contact occurred, another

or emotional iliness, symptomr condition has a civil cause o | f that reliai aii h duties included
actionagainst the psychotherapist for all damages resulting frofil'P'oyeeol that religious aanization whose duties include
ervisinghatmember of the clgy knew or should have known

arisingout of or caused by that sexual contact. Consent is not ) .
issuein an action under this sectiamless the sexual contact thafhatthe member of the clgy previously had sexual contact with
is the subject of the action occurred mtvan 6 months after the @ Person under the age# and failed to do all of the following:
psychotherapycounseling, assessment or treatment ended. 1. Report that sexual contact unde48.981 (3)
(b) Notwithstanding ss801.09 (1) 801.095 802.04 (1)and 2. Exercise ordinary car® prevent similar incidents from
815.05(19) (a) in an action brought under trgsction, the plain  occurring.
tiff may substitute his or her initialgy, fictitious initials, and his (c) Notwithstanding ss801.09 (1)801.095 802.04 (1) and
or her age and county of residerioehis or her name and addres815.05(1g) (a) in an action brought under thisction, the plain
onthe summons and complaint. The plairgifittorney shall sup tiff may substitute his or her initialgt, fictitious initials, and his
ply the court the namand other necessary identifying informaor her age and county of residerioehis or her name and address
tion of the plaintif. The court shall maintain the name and othemn the summons and complaint. The plaitgifaittorney shall sup
identifying information, and supply the information to other paply the court the namand other necessary identifying informa
tiesto the action, in a manner that reasonably protects the inforriian of the plaintif. The court shall maintain the name and other
tion from being disclosed to the public. identifying information, and supply the information to other par
(c) Upon motion by the plainfifand for good cause shown,tiesto the action, in a manner that reasonably protects the informa
or upon its own motion, the court may make any order that justié@n from being disclosed to the public.
requiresto protect: (d) Upon motion by the plainfifand for good causghown,
1. A plaintiff who is using initials in an action under this sec®r Upon its own motion, the court may make any order that justice
tion from annoyance, embarrassment, oppression or undue BFUiresto protect any of the following:
denthat would arise if any information identifying the plaiftif 1. A plaintiff who is using initials in an action under this sec
weremade public. tion from annoyance, embarrassment, oppression, or undue bur
2. A plaintif in an action under this section from unreasorfiénthat would arise if any information identifying the plaihtif

ably long, repetitive or burdensome physical or mental examinjeremade public.

tions. 2. A plaintiif .in an action under this section from unreason
3. The confidentiality of informatiomhich under law is con 2Pl long, repetitive, or burdensome physical or mental examina
ons.

fidential, until the informationis provided in open court in an . o . ) ) .
actionunder this section. 3. The confidentiality of informatiowhich under law is con

(3) PUNITIVE DAMAGES. A court or jury may awargunitive fidential, until the informationis provided in open court in an
damageso a person bringing an action under this section, ~ actionunder this section.

(4) CALCULATION OF STATUTEOFLIMITATIONS. An action under (g) ConsENT. Consent is not an issue in ation under this
this section is subject to 893.585 section. .
(5) SILENCE AGREEMENTS. Any provision in a contract or (4) CALCULATION OF STATUTEOFLIMITATIONS. An action under

agreementelating to the settlement of any claim by a patierfiiS Section is subject to 893.587

againsta therapisthat limits or eliminates the right of the patient (5) SLENCE AGREEMENTS. Any contract or agreemegbry

to disclose sexual contact by the therapist to a subsequent theégningthe settlement of any claim under this section that limits

pist, the department of regulation and licensing, the departmen@égliminates the right of the injured person to disclose the sexual

healthand familyservices, the injured patients and families confontact described under sulf2) to another member of the

pensatiorfund peer revieveouncil, or a district attorney is void. religious organization to which the member of the gleunder
History: 1985 a. 2751987 a. 3521991 a. 16(217, 1995 a. 2%.9126 (19)1900  Sub.(2) belongs, to a therapist, as defined i895.441 (1) (g)to

a.85, 2003 a. 11; 2005 a. 155%.62; Stats. 2005 s. 895.441. aperson listed under 48.981 (2) (a)or to a district attorneys
Undersub. (2), consent is not an issue and, as such, an instruction regarding ify .

victim’s contributory negligence wasproper Block v. Gomez201 Ws. 2d 795 ; . .
549 N.W2d 783(Ct. App. 1996)94-1085 History: 2003 a. 2792005 a. 155%.63; Stats. 2005 s. 895.442.

This section grants no cause of action against a thespistployer L.L.N. v. . . . .
Clauder203 Ws. 2d 570552 N.W2d 879(Ct. App. 1996)95-2084 Reversed on  895.443  Physical injury, emotional distress, loss  or
othergrounds 209 Ws. 2d 674 704,563 N.W2d 434(1997),95-2084 damage suffered by members of certain groups; action

for. (1) If a person sidérs physicalnjury to his or her person or
895.442 Sexual exploitation by a member of the emotionaldistress or damage to or loss of his or her propmsrty
clergy; action for . (1) DerINnITIONS. In this section: reasonof conduct thais prohibited under 943.012and that
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causeglamage to any property specified ir943.012(1) to (4) (b) The court may order a criminal gang member to divest him
or by reason of conduct that is grounds for a penalty increase ursdgfor herself of any interest or involvement in any criminal gang
s.939.645 (1) the person has a civil causeaafiion against the activity and may restrict a criminal gang member fremgaging
personwho caused thphysical injury emotional distress, dam in any future criminal gang activity
ageor loss. (c) In addition to the costs allowed undeiB$4.04 afinal
(2) Theburden of proof ira civil action under sul§l) rests judgmentin an action under sul2) (a)in favor of the plaintif
with the person who sigfrs the physical injuryemotional dis shall include compensatory damages for the expenditure of
tress,damage or loss to prove his or her case pgeponderance moneyfor the allocation or reallocation of law enforcement, fire
of the credible evidence. fighting, emegency orother personnel or resources caused by the
(3) If the plaintiff prevails in a civil action under sufd.), he criminal gang activity and compensation for the costs of the inves
or she may recover special and general damages, including déigation and prosecution and reasonable attorney fees.
agesfor emotional distresgunitive damages; and costs, inelud  (d) In addition to the costs allowed undeB$4.04 a final
ing all reasonable attorney fees and other costs of the investigafigfymentin an action under suk2) (b)in favor of the plaintif
andlitigation which were reasonably incurred. shallinclude attorney fees and the costs of the investigation and
(4) A person may bring a civil action undrb.(1) regardless litigation.
of whether there has been a criminal action related to the physicafe) The final judgment in favor of the plairitih an action
injury, emotional distress, loss or damage under §lband ngersub.(2) (a)or (b) may include punitive damages assessed

regardles_:s)f the_ outcome of any such_criminal action. againsta criminal gang leadeoficer, organizer or memberho
(5) This section does not limit the right of a persometcover  is found to have participated in criminal gang activity
from any parent or parents undeB885.035 History: 1993 a. 982005 a. 15%.67; Stats. 2005 s. 895.444.

History: 1987 a. 3482003 a. 2432005 a. 155.65; Stats. 2005 s. 895.443.

. e . ) 895.445 Damage to certain machines; action for .
895.444 Injury caused by criminal gang activity; action (1) An owner of a machine operated by the insertion of coins, cur
for. (1) DeriNniTIONS. In this section: rency,debit cards or credit cards that is damaged by a pacgon
(a) “Criminal gang” has the meaning given i®39.22 (9)  ing with the intent to commit a theft from that machine may bring

(b) “Criminal gangactivity” has the meaning given in s.anaction against the person.

941.38(1) (b) (2) Theowner has the burden of proving his or her case under
(c) “Political subdivision” means a cityillage, town or Sub.(1) by a preponderance of the credible evidence.
county. (3) If the owner prevails in a civil action under s(, he or

(2) CiviL cAUSEOFACTION. (a) The state, a school district oshemay recover all of the following:
apolitical subdivision may bring an action in circuit court for any (a) Treble damages.
expenditureof moneyfor the allocation or reallocation of law  (b) Costs, including all reasonable attorney fees and other
enforcement,fire fighting, emegency or other personnel orcostsof the investigationand litigation that were reasonably
resourcedf the expenditure of money by the state, a school distrigicyrred.
or a political subdivision is the result of criminal gang activity (4) An owner may bring a civil action under syb) regard

(b) Any person who stdrs physical injunor incurs property |essof whether there has been a criminal action related to the dam

damageor loss resulting from any criminal gamgtivity has a age under sul§1) and regardless of the outcome of any such-crim
causeof action for the actual damages sustained. The burdendy| action.

proof inacivil action under this paragraph rests with the personuistory: 1995 a. 1332005 a. 15%.69; Stats. 2005 s. 895.445.
who suffers the physical injury or property damage or ltss
provehis or her casby a preponderance of the credible evidenc895.446 Property damage or loss caused by crime;

(c) The action may be brought against tnieninal gang or action for. (1) Any person who stiérsdamage or loss by rea
againstany membereaderofficer or oganizer of a criminal gang son of intentional conduct that occurs on or after November 1,
who participates in a criminal gang activity or who authorized,995, and that is prohibited under 843.01 943.2Q 943.2],
causesprders, ratifiestequests or suggests a criminal gang acti®43.24 943.26 943.34943.395943.41,943.50943.61 943.74
ity. An action brought under thisubsection shall also name a®r 943.76 or by reason of intentional conduct that occurs on or
defendantshe criminal gang and any criminal gang membeas after April 28, 1998, anq that_ is prohibited unde©43.2010r
participatedn the criminal gang activityAn action brought under 943.203 or by reason of intentional conduct that occurs on or after

this subsection may name, as a class of defendants, all unkngty 1, 2004, and that is prohibited unde943.011943.012 or
criminal gang members. 943.017 has a cause of action against the person who caused the

(d) The plaintif may bring a civil action under th&ibsection damageor |oss. . o S
regardles®f whether there has been a criminal action related to (2) Theburden of proof in a civil action under s¢bj is with

theinjury, property damage or loss or expenditure of money und@f Person who siérs damage or loss to prove a violation of s.
par.(a) or(b) and regardless of the outcome of that criminal actiog#3:01 943.011 943.012 943.017 943.2Q 943.20] 943.203

(3) ServicCEOFPROCESS.A summons may be served individu gjg%}‘ 943.24943.26943.34 943.395943.41, 943.50 943.61
; h g .74 or 943.76by a preponderance of the credible evidence.
ally upon any membeteadey officer or oganizerof a criminal Iy
? ; A conviction under £43.01,943.011943.012943.017943.2Q
gangby service as provided under&)1.11 (1), (2), (5) or (6) 943.20
; ; he .201 943.203 943.21 943.24 943.26 943.34 943.395
wherethe claim sued upon arisest of or relates to criminal gang 0434194350943 61 943.74 or 943 76is not ' od 10 bri
activity within this state stitient to subject a defendant to per ¥ t'l Bto' - j’ .t4 or oot IS no reqwrte é’ rt'rr]‘.g
sonaljurisdiction under s801.05 (2)to (10). A judgment ren anaction, obtain a judgment, or collect on oaigment under this
deredafter service under this subsection is a bindidigidication Seig?r:'f he olainit s ina civil act der sulfL), h
againstthe criminal gang. e plaintif prevails ina civil action under sulfl), he
(4) INJUNCTIVE RELIEF, DAMAGES, COSTSAND FEES. (@) The OF She may recover all of the following:
court,upon the request the state, a school district or a political (&) Actual damages, including the retail or replacemahie
subdivision,may grant an injunction restraining an individuabf damaged, used, or lost propemghichever is greatefor a
from committing an act that would injutke state, a school district violation of s. 943.0] 943.011 943.012 943.017 943.2Q
or a political subdivision or may ordsuchother relief as the court 943.201 943.203 943.21 943.24 943.26 943.34 943.395
determiness proper 943.41, 943.50 943.61, 943.74 0r943.76
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(b) All costs of investigation and litigatidhat were reasen in tort for damages arisirfgom the safety device unless the claim
ably incurred, including the value of the time spent diyy antproves, by a preponderance of the evidence, that a cause of the
employeeor agent of the victim. claimant’'sharm was théailure to use reasonable care with respect

(c) Exemplary damages of not more than 3 times the amoifthe design, fabrication, inspection, condition or installagion
awardedunder par(@). No additional proof is required under thi&rHW?m,'nPg% ;ele:lténgo(t)g, tqg;g(‘;?g tdez"(;gg- 695,448
section for an award of exemplatgmagesinder this paragraph. "% a. 4552005 a. 155.50; Stats. S- 895.445.

(3m) (a) In this subsection, “plant” includes the materiaggs 45 Service representatives for adult abusive  con-
taken,extracted, or harvested from a plant, or a seed or pldn@tr ¢t complainants. (1) DEFINITIONS. In this section:

materialthat is being used or that will be used to grow or develop (a) “Abusive conduct’ means domestic abuse dafined

aplant.
L ) . unders.46.95 (1) (a)813.12 (1) (am)or968.075 (1) (a)harass
(b) If the violation of $943.01 (1)involves the circumstances ment, asdefined under 313.125 (1) sexual exploitation by a
unders.943.01 (2d)the court may award a prevailing plainiife e ranistunder s940.22 sexual assault under®40.225 child

reasonableattorney fees incurreth litigating the action and, 5p,seas defined under 813.122 (1) (a)or child abuse under ss
whendetermining the damages recoverable under(8)bshall 94;02%0 945;.11 . ’ @ ! usedu ’

includethe market value of the plant before tlzgnage or destruc b) “C lainant” dult who all that h h
tion, and the costs of production, research, testing, replacement(St)h olr)r)p z;unfanb means ag atu who a"egesthat eors he
andplant development directly related to the plant that has be‘gﬂ € subject ot abusive conduct or who alleges that a crime has
damagedr destroyed. eencommitted against him or her

(4) Any recovery under this section shall be reduced by the (c) “Service representative” means an individual member of

amountrecovered as restitution under@80.093and973.20and 2nOMganization or victimassistance program who provides coun
ch.938for the same act or as recompense under s. 939.13 (5)5%{ ng or support services to complainants or petitioners and
[s.969.13 (5) (d)for the same act. chargesho fee for services provided to a complainant under sub.
NOTE: The correct cross—refeence is showrnn brackets. Corrective legisla (2) or to a petitioner under 813.122
tion is pending. (2) RiGHT TOBEPRESENT. A complainant has the right to select
(5) No person may bring a cause of action uruigth this sec aservice representative to attend, with the complaiheat;ings,
tion and $95.195943.212943.2450r943.51regarding the same depositionsand court proceedingahether criminal or civil, and
incidentor occurrence. If the plairtifias a cause of action underall interviews and meetings related to those hearings, depositions
boththis section and 943.212943.2450r 943.51regarding the and court proceedingsif abusive conduct is alleged to have
sameincident or occurrence, the plaifitinay choose which occurredagainst the complainant ifra crime is alleged to have
actionto bring. If the plaintif has a cause of action under both thiseencommitted against the complainamtd if the abusive cen
sectionand s95.195 the plaintif must bring the action under s.ductor the crime is a factor under#s7.41or is a factor in the

95.195 complainant'sability to represent his drer interest at the hearing,
(6) A person is not criminally liable under®13.30for any depositionor court proceeding. The complainant shall notify the
actionbrought in good faith under this section. courtorally, or in writing, of that selection. A service representa

History: 1995 a. 271997 a. 1012001 a. 1691; 2003 a. 36138 2005 a. 155.  tive selected by a complainant has the right to be present at every
70; Stats. 2005 s. 895.44B)05 a. 44%.1. hearing,deposition and court proceeding and all interviews and
A trial court cannot, contrary to sub. (3) (b), award attorney fees that exceed what .. 2’ . "
wasactually “incurred.” Stathus WHorst, 2003 WI App 2860 Wis. 2d 166659 !J?]éetlngsrelated to those hearings, depositions and court proceed
N.W.2d 165 02-0543 ingsthat the complainant is required or authorized to attend. The

UnderWisconsin law the economic loss doctrine does not bar recovery sinde i i i i
100.18,but it does bar recovery under s. 895.80east under the facts of this Case_Serwcerepresentatlve selected by the complalnant has the I’Ight to

Dow v. Poltzer364 F Supp. 2d 931(2005). sit adjacent to the complainant and confer orally and in writing
with the complainant in eeasonable manner during every hear
895.447 Certain agreements to limit or eliminate tort ing, deposition or court proceeding and related interviews and

liability void. (1) Any provision to limit oreliminate tort liabli meetingsexcept when the complainant is testifying or is repre
ity as a part of or in connection with aogntract, covenant or sentecby private counselThe service representative may not sit
agreementelating to the construction, alteration, repair or mairat counsel table during a jury trial. The service representative may
tenanceof a building,structure, or other work related to construcaddresshe court if permitted to do so by the court.

tion, including any moving, demolition or excavationagainst  (3) FaILURE TO EXERCISERIGHT NOT GROUNDSFORAPPEAL. The

public policy and void. _ failure of a complainant to exercise a right under this section is not
(2) This section does not apply to any insurance contract aground for an appeal of a judgment of conviction or for any court
worker’s compensation plan. to reverse or modify a judgment of conviction.

(3) This section shall not app|y to any provision of any-con Histqry: 1991 a. 2761995 a. 2202001 a.109 2005 a. 155.64; Stats. 2005 s.
tract, covenant or agreement entered info prior to July 1, 197825452005 a. 44%.265
History: 1977 c. 441Stats. 1977 s. 895.47977 c. 447 Stats. 1977 s. 895.49;

2005a. 155s.49; Stats. 2005 s. 895.447. 895.455 Limits on recovery by prisoners. A prisoneras
This section did not void an indemnitjause in a contract. GerdmanthS. Fire  definedin s.801.02 (7) (a) 2.may not recover damages for mental
InsuranceCo. 119 Ws. 2d 367350 N.W2d 730(Ct. App. 1984). or emotional injury unless the prisoner shows thabhshe has

suffereda physical injury as a result of the same incident that
causedhe mental or emotional injury
History: 1997 a. 1332005 a. 15%.66; Stats. 2005 s. 895.455.

895.448 Safety devices on farm equipment, ordinary
negligence. (1) In this section:

() “Farm equipment” means a tractor or other machsed

in the business of farming. 895.457 Limiting felon’s right to damages. (1) In this
(b) “Safety device'means a guard, shield or other part that hagction:
the purpose of preventing injury to humans. (a) “Crime” means &rime under the laws of this state or under

(2) If a person in the business of selling or repairing farfaderallaw.
equipmentabricates a safety device and installs the safety device(b) “Damages” means damages for an injury to real or personal
on used farm equipment, after determining either that the fa'iﬂ:bperty for death, or for personal injury
equipmentwas not originally equipped with suahsafety device i L .
or that a replacemeiig not available from the original manufac _(€) “Felony” means a felonynder the laws of this state or
turer or from a manufacturer of replacements, and notifies tyederfederal law
owneror purchaser of the farm equipment that the pefabri (d) “Victim” means a person against whom an act constituting
catedthe safety device, the person is not liable for cldoneded afelony was committed.
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(2) No person may recover damages from any of the followirapdcosts of defending the actiofithe attorney fees and expenses
personsfor injury or death incurredvhile committing, or as a shallnot be recoverable if the state or political subdivisideref
resultof committing, an act that constituted a feldifithe person the officer or employee legal counsel and thieofs refusedy
wasconvicted of a felony for that act: the defendant dicer or employee.If the oficer, employee or

(a) A victim of that felony agentof the state refuses to cooperate in the defense of the litiga

(b) An individual otherthan a victim of that felony who tion, the oficer, employee or agent is not eligible for any indemni

: fp i ; jcation or for the provision of legal counsel by the governmental
assistedor attempted to assist in the prevention of the act, Wngit under this section.

assistedr attempted to assist in the protection of the victim, .
who assisted or attempted to assist in the apprehension of deterf@m) If & court determines that costs are awardable to an
tion of the person committing the act unless the individual wHgnployeeor oficial who has been provided representatioraby

assistecbr attempted to assist is convicted of a crime as a resyfivérnmentatnit under para), thecourt shall award those costs
of his or her assistance or attempted assistance. to the unit of government that provided the representation.

(3) This section does not prohibit a person froecovering __(P) Persons holding thefafe of county sherffon March 1,
damagegor death or personal injury resulting from a device use@83,are covered by this subsection. This subsection covers other
to provide security that is intended or likely to cause great bodfpunty sherifs who have:
harm,as defined in €939.22 (14)or death. 1. Satisfactorily completed are current[y enrolled in the

(4) (a) Any applicable statute of limitations for an action t@réparatoryprogram of law enforcement training undet&5.85
recoverdamages against a person described undet2jut)or (4) (b) 1. and, if applicable, the .recertlfllcatlon programs under s.
(b) for injury or death incurred while committing, orasesult of 165.85(4) (bn) 1, or have provided evidenaé equivalent law
committing, an act that constituted a felonytadled during the €nforcementraining and experience as determirigdthe law
periodbeginning with theommencement of a criminal proceed@nforcemenstandards board; or
ing chaging the person who committed the act with a felony for 2. At least 5 years of full-time employment as a law enforce
that act and ending with the final disposition, as defined in Bientofficer, as defined in 5165.85 (2) (c)

893.13(1), of the criminal proceeding. (c) This subsection does not apply to any action or spaal

(b) Any applicable statute of limitations for an action tgeeding brought by a county against its county dlitiife action
recoverdamages from an individual described under §jo(b) or proceeding is determined in favor of the county
for injury or death incurreavhile committing, or as a result of  (d) On and after March 1, 1983, all persons employed as dep
committing, an act that constituted a felonytaled during the uty sherifs, as defined in €10.02 (48) (b) 3.arecovered by this
periodbeginning with theommencement of a criminal proceedsubsection.The county board shall adopt written policies for-pay
ing chaging the individual described under sip) (b) with a mentsunder this subsection on behaffany other person, pro
crime as a result of his or her assistance or attempt to assist wigléd that person has satisfied the minimum standards dawhe
endingwith the final disposition, as defined ir883.13(1), of the enforcemenstandards board, who serves at the discretion of the
criminal proceeding.This paragraph does not apply if a criminagheriff as a law enforcementfiger as defined in 65.85 (2) (c)
proceedinglescribed in pafa) does not result in a felony convic and the county maymake the payments upon approval by the
tion andthere is no other criminal proceeding described under pasunty board.

(a) pending. (e) Any nonprofit corporation operating a museum uraler

(5) A court may stay a civil action described under ¢Bp. leaseagreement witlthe state historical societgnd all oficers,
until the final disposition of a criminal proceeding describedirectors,employees and agents of such a corporation, and any

undersub.(4). local emegency planning committee appointed by a cotuaigrd
History: 2003 a. 872005 a. 15%.68; Stats. 2005 s. 895.457. unders.59.54 (8) (ajand all members of such a committee, are
stateofficers, employees or agents for the purpagekis subsec

895.46 State and political subdivisions thereof to pay
judgments taken against officers. (1) (a) If the defendant
in any action or special proceedingipublic oficer or employee
andis proceeded against in arfioll capacity or is proceeded
againstas an individual because of acts committed while carryi
out dutiesasan oficer or employee and the jury or the court find : .
thatthedefendant was actin% v?//ithin the scciptray of employment, t gesand costs ent_ered against the_ ‘OW'F"f-

judgmentas to damages and costs entered agtiasbficer or (3) The protection dbrded by thissection shall apply to any
employeein excess of any insurance applicable to thieafor Stateofficer, employee or agent while operating a state-owned
employeeshall be paid by the state or political subdivision oféhiclefor personal use in accordance witl28.916 (7)

which the defendant is anfafer or employee. Agents of any (4) Theprotection dbrded by this sectioapplies to members
departmentf the state shall be covered by this section while a&f the board of governors created undé1£.04 (3) members of

ing within the scope of their agenciRegardless of the results ofa committee or subcommittee of that board of governors,-mem
the litigation the governmental unit, if it doe®t provide legal bersof the injured patients and familiesmpensation fund peer
counselo the defendant fifer or employee, shall pay reasonabléeview council created under 855.275 (2)and persons consult
attorneyfees and costs of defending the action, unlessatisd ing with that council under $55.275 (5)b), with respect to judg

by thecourt or jury that the defendanfioér or employee did not ments,attorney fees, and costs awarded beforepoafter April
actwithin the scope of employment. The duty @favernmental 25, 1990.

unitto provide or pay for the provision lefgal representation does  (5) The protection d@brded by this section applies to any of
not apply to the extent that applicable insurapaevides that rep  the following:

resentation.If the employing state agency or the attorgegeral () A volunteer health care provider who provides services
deniesthat thestate dficer, employee or agent was doing any aGinders. 146.89 for the provision of those services.

growing out of or committed in theourseof the dischage of his (am) A behavioral healtprovider health care providepupil

or her duties, the attorney general may appadehalf of the state . ; . -
to contest that issue witl%/o%t waiving %/hepspmsﬁvereign immu_ Servicesprovider or substance abuse prevention provider who
providesservices under 250.042 (4)

nity to suit. Failure by the fi€er or employee to givaotice to his -
or her department head of an action or special proceeding com(b) A physician under £52.04 (9) (b)

mencedagainst the defendantficer or employee as soon as+ea (6) Theprotection &brded by this section applies to any crim
sonablypossible is a bar to recovery by théicar or employee inal action under £291.97 (2)or293.87 (2)or under7 USC 136L
from the state or political subdivision of reasonable attorney fe@s, 15 USC 2616b), 33 USC 1319c), 42 USC 22846928 (d)

tion.

(2) Any town oficer held personally liable farimbursement
of any public funds paid out in goddith pursuant to the direc
ions of electors at any annual or special town meeting &leall
% imbursedy thetown for the amount of the judgment for dam
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and(e),6973(b),6992(b) and (c),7413(c),9603(b), 9606 (b) and Section893.80 (4) bars direct suits against municipalities for the torts of their

: ; " employees.It does not preclude suing théicér directly and using s. 895.46 to indi
11045(b) or49 USC 5124hat is commenced against a stafe of rectly recover from the municipalityGraham vSauk Prairie Police Commission.

ceror state employee who is proceeded againkis or her df-  915F2d 1085(1990).
cial capacity or as an individual because of acts committed in théub.(1) does not prevent a statéicitil from asserting “good faith” asdefense

storage transportation, treatment or disposal of hazardous sUip2 chage of infringement of civil rights. Clarke €ady 358 F Supp. 156 (1973).
’ ; Thepurpose of this section is not to transform any suit against a state eniployee

StancesanEﬁn_ed in _32_89-01 (1), if that _Oﬂcer or employee is  , gt against the state, but to shield state employees from monetary loss in tort suits.
found to be acting within the scope of bisher employment and Warev. Percy468 F Supp. 1261979).

if the attorney general determines that the stdieeofor state A county could not be held liable for a civil rights judgment against a county judge

f f ; s whenthe judgment held that tfiedge was not carrying out duties of théaef at the
employeeacted in good faith. Regardless of the determinatigfjs, 2 ucdTemn vc()unty*’g‘f’%acmélz Esralppq 12731981)

madEby Fhe attorney general, the prOt.eCtiOimeed by this see If an employee is part of an inter-municipal team under s. 66.305 [now s. 66.0313],
tion applies if the state fifer or agent is not founguilty of the theagency requesting the teanservices is the de facto employer for purposes of

imi i i i i emnificationunder this section. LeibensteinGrowe 826 F Supp. 174(1992).
criminal action commenced under this subsection. This prOtéI@A sherif represents the county when enforcing the I&evereign immunityor

tion includes the payment of reasonable attorney fedsfending stateofficials under the 1th amendment to the U.S. constitutidoes not apply
the action and costs or fines arising out of the action. Abrahamv. Piechowskil3 F Supp. 2d 10281998).

(7) The protection dbrdedby this section does not apply to

anylaw enforcement diter of another state acting ini$¢onsin 89947 Indemnification ~ of the Wisconsin State Agen -
underan agreement authorized undet 85.46 cies Building Corporation and the  Wisconsin State Pub -

8) The protection dbrded by this section applies to anyiC Building Corporation. __If the Wisconsin State Agencies
owf’ugrof Ianpd within a drainage éllistrict establishﬂptFt)ier chss JBundlng Corporation or the Wconsin State Public Building Gor

who undertakes work on a drain if the work is approved by tfporationis the defendant in an action or special proceeding in its
drainageboard. capacityas owner of facilities occupied by any department or

History: 1973 c. 333Sup. Ct. Orde67 Wis. 2d 585761 (1975): Stats. 1975 s. 2g€ntsof any departmertf state government, the judgment as to
895.45;1975 c. 81198 199, Stats. 1975 s. 895.46977 ¢. 291979 c. 74221:1981 damagesnd costs shall be paid by the sfeden the appropriation

¢ gg ég% < ?ﬁié&g% Cﬁé"%?fg%%? 2116113?3 76‘-2(2)25-3252;3% 9(9312)811%%55 madeunder s20.865 (1) (fm) The state, when it does not provide
269,1993 a. 2728, 49,238 456 490, 1995 a. 201327, 4111997 a. 351999 a 185 l€gal counsel to the defendant, its memberscerfs or employ

2003a. 111; 2005 a. 96 ees,shall pay reasonable attorney fees and costs of defending the
Cross—reference: See s.775.06 for special procedure applying to state lawactionregardless of the results of the litigation, unless the court or
enforcemenofficers. 'If ry finds that the membgofficer or employee did not act within

Highway commission [now transportation dept.] supervisors who are responsi f
for the placement of highway warning signs may be suadign is not placed in escope of that perscmémployment. Failure by the defendant

accordancavith commission rules. They cannot claim the ssamunity from  t0 give notice to the department of justice of an action or special
suit. Chart v Dvorak,57 Wis. 2d 92203 N.w2d 673(1973). proceedingcommenced against it, its membersficefs or
“Litigation” under sub. (1) refers only to civil proceedings. Bablitch & Bablitchempmyeesas soon as reasonably possible shall bar recovery by

v. Lincoln County82 Ws. 2d 574263 N.W2d 218(1978). . .
Mandatory payment under sub. (1) did not apply to &niafwho was sued for the defendant, its members fiobrs or employees from the state

illegally retaining his salary due to atleged failure to comply with the statutory Underthis section. Attorney fees and expenses may not be-recov
requirementsor a bond and oath offafe. The oficial was not acting in his Gtial ~ eredif the state ders the membeofficer or employee legal coun
capacitywhen filing the bond or taking the oath ior defending a related suit. ga|and the der is refused
Thuermen. Village of Mishicot,86 Ws. 2d 374272 N.W2d 409(Ct. App. 1978). istory: 1977 ¢. 344447 )
An insurer of public employees had no right of recovery under s. 270.58 (1) [nOV\)_“S ory: C. 34 )
s.895.46 (1)] Horace Mann Insurance CoMauwatosa Board of Educatidg Ws. o . L
2d 385 276 N.W2d 761(1979). . 895.472 Indemnification of a financial institution. A
Thestate could not be sued asirestemnitor under s. 270.58 (1) [now s. 895.46 (Dlfinancial institution, as defined in 943.80 (2) thatcompensates

Fialav. Voight, 93 Wis. 2d 337286 N.W2d 824(1980). . . . h :
The state may not be sued directly for the tortious acts of its employees. Willeft customer for a pecuniary loss resulting frarfinancial crime,

Smith,100 Wis. 2d 609302 N.W2d 468(1981). asdefined in s943.80 (1) or assumes the loss, may bring a civil
The“color of law” elemenbf 42 USC 1983 lawsuit is not identical to the “scopeactionagainst the person who committed the crime to recover the
of employment” elemeninder sub. (1). CameronMilwaukee, 102 Ws. 2d 448 amountof the loss, any other damages incurred by the financial

307 N.W2d 164(1981). Sttt tof the G o th ] o bri
Whetheralderpersons were acting within the scope of their employment was inéﬂs ltutionasa result or the C”’mef an € COsSts Incurred to bring
the action, including attorney’fees.

propriatelydecided by summary judgment. Schroed&choessoyi08 Ws. 2d 49
321N.W.2d 131(1982). NOTE: Section 895.472 was eated as s. 895.81 b§005 Wis. Act 212and
Oncea governmental unit decides to provide counsel, it must provide complete amadumbered by the revisor under s. 13.93 (1) (b).
full representation on all issues. Bean€ity of Stugeon Bay112 Wis. 2d 609334 History: 2005 a. 213.2; s. 13.93 (1) (b).
N.W.2d 235(1983).
Sub.(1) applied to a forfeiture action against a polideef. Crawford v City of
Ashland,134 Ws. 2d 369396 N.W2d 781(Ct. App. 1986).
“Any action” in sub. (1) (a) means a trial in which the issue of “scope of employ SUBCHAPTERII
ment”is essential andvidence on the issue is introduced amied. Desotelle.v
Continental Cas. Cd.36 Ws. 2d 13400 N.W2d 524(Ct. App. 1986).
In “scope of employment” cases undetb. (1) (a), consideration must be givenEXEMF)TIONS FROM, AND LIMITATIONS ON, LIABILITY
to whether the employee was “actuated,” in some measure, by a purpose theserve
employer. Olson v Connerly 156 Ws. 2d 488457 N.W2d 479(1990). . AT, L
A former school employee sued by the school district over her employment c&95.475 Exemption from civil liability for furnishing
tractwas notentitied to costs under sub. (1) (a). Pardeeville Area School Districtgafety inspection or advisory services. The furnishing of,
BO\’/ggﬁ“anq‘én‘gféédof?ciﬁnﬁ-sgig if:;gd Abppz- 332727\;;‘[‘59 Sbtersiore O failure to furnish, safety inspection or advisory services
tected by 5. 895.46 (14 Atty. Gen. 208 v 2 vitag P P'®" intendedto reduce the likelihoodf injury, death or loss shall not
Sections 895.35 and 895.46 apply to actions for open meetings law violationSjecta state dicer, employee or ageny an insurerthe INSu¥
thesame extent that they apply to other actions against pulitierefandemployees, ~er’s agent or employee undertaking to perform such services as an
exceptthat public oficials cannot be reimbursed ftorfeitures they are ordered to jncidentto insurance, to liability for damages from injudgath

pay for violating the open meetings laiv Atty. Gen. 177 | ; It of t L in th
The University of Visconsin hasio authority to agree to hold harmless a count)pr 0SS OCCUITINg as a result or any act or omission In the course

thatincurs liability because of a universityfioer’s torts, but common lawould ~ Of the safety inspection or advisory services. This section shall not
requirethe oficer to indemnify thecounty and statutory indemnification would gpply if the active negligence of the statdicdr, employeeor

lrft?;igthesltate to indemnify the fi€er when acting in the scope of employmé&i&. agent,or of the insurerthe insureis agent or employee created the
. Gen. |

StateEmegency Response Board Committee and Local ey Planning  CONditionthat was the proximate cause of injudgath or loss.
Committeesubcommittee members appointed by a county board are entitledTthiis section shalhot apply to an insurgthe insurells agent or
indemnityfor damage liability under s. 895.46 and legal representation layttie employee performing the safety inspection or advisory services

neygeneral under s. 165.281 Atty. Gen. 17 . L 8 )
This section may require indemnification for actions that are not intended to bex%hen requ"ed to do so under the provisions of a written service
fit the employewhen those actions further the objectives of employment. Hibma&Ontract.

Odegaard769 F2d 1147 (1985). History: 1991 a. 392005 a. 15%.42; Stats. 2005 s. 895.475.
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A “written service contract” is a contract that obligates the insurer to provide lggecident,enroute to a hospital or other institution equipped with
controlservices to an insured. Samuels Recycling CENA Insurance Co®23 f i aa' A
Wis. 2d 233588 N.W2d 385(Ct. App. 1998)97-3511 hospitalfacilities or at a physicias'ofice.
History: 1977 c. 1641987 a. 141989 a.31; 1993 a. 1091995 a. 2271997 a.
T, N . 67,156,191, 1999 a. 79, 32,56, 186, 2001 a. 742003 a. 332005 a. 155188 486,
895.48 Civil liability exemption; emergency medical Whateverthe precise scope of “scene of any egeacyor accident” in sub. (1),

care. (1) Any person who renders engency care at the scenethe phrase is stitiently broad to include the defendantiome when the injured,

of any emegency or accident in good faith shall be imménoen  bleedingplaintiff arrived after being hurt in an incident involving an all-terrain
hiclein nearby woods. In the circumstances of the case, tgmey care” under

civil liability for his or her acts or omissions in rendering Suc\hjb.(l) refers to the initial evaluation and immediate assistance, treatment, and inter
emergencycare. This immunitgloes not extend when employeesentionrendered to the plaintitiuring the period before care could be transferred to
trainedin health care ohealth care professionals render emeprofessionamedical personnel. Mueller McMillian Warner Insurance Company
gencycare for compensation and within the scope of thsil 20$E<Z\{‘|65:c;§930a\r/11\1;i{2:n?|7;v3E d'?‘éxigeld%g;%l;nl )18
an.dcusmmary em_ployment or pr.ac.tlce at a hospitaither inst Incidentalbenefits received by volunteer members of the National Ski Ratrol
tution equipped with hospital facilities, at the scene of any emechangdor rendering emeency care to disabled skiermy result in a loss of civil
gency or accident, enroute ta hospital or other institution liability immunity under the Good Samaritan la#9 Atty. Gen. 194
equippedwith hospital facilities or at a physicianbfice. The Good Samaritan statute. 62 MLR 469 (1979).

(Im) (a) Except as provided in p&b), any physician or ath . . .
letic trainer licensed under ch48, chiropractor licensed under 895-4802 Civil "ab'l't_y exemption; hazardous materi -
ch.446, dentist licensed under ch47, emegency medicalech ~ als. (1) In this section: o
nicianlicensed under £46.50Q first responder certified under s.  (a) “Dischage” has the meaning given unde82.01 (3)
146.50(8), physician assistant licensed under448 registered  (b) “Hazardous substance” has the meaning given under s.
nurselicensedunder chA441, or a massage therapist or bodyz99 01(6).
workerissued a certificate under &60 who renders voluntary P P ;
healthcare to a participant in aathletic event or contest spon (c) “Hazardoussubstance prediction” means any declaration

soredby a nonprofit corporation, as definieds.66.0129 (6) () ©F estimate of the likely spread or impact of an actual digenair
a private school, as defined inl45.001 (3r) a public agengyas & hazardous substance that is based on meteorological, mathemat

definedin s.46.856 (1) (b)or a school, as defined in6D9.655  ical, computer or similar models.
(1) (c), is immune from civil liability for his or her acts or omis  (d) “Hazardous substance predictor” means any person who
sionsin rendering that care if aif the following conditions exist: makesa hazardous substance predicemsuant to a contract or
1. The health care is rendered at the site of the event or conggteementith a public agencgr pursuant to a contract or agree
during transportation to a health care facility from the event ohentwith a person who possesses or controls hazardous sub
contestor in a locker room or similar facility immediately beforestancedor the purpose of assisting that person in supplying a pub
during or immediately after the event or contest. lic agency with a hazardous substance prediction in the efent
2. The physician, athletic traineshiropractordentistemer ~ a@nactual dischae of a hazardous substance.
gency medical technician, first respongdguhysician assistant, (2) Any person is immune from civllability for his or her
registerednurse, massageherapist or bodyworker does notgoodfaith acts or omissions related to assistance or advice which
receivecompensatiorior the health care, other than reimbursethe person provides relating to an egegrcy or a potential emer

mentfor expenses. gencyregarding either of the following:

(b) Paragraplfa) does not apply to health care services pro (a) Mitigating or attempting to mitigatiae efects of an actual
vided by a volunteer health care provider undet46.89 or threatened dischge of a hazardous substance.

(4) (ag) In this subsection: (b) Preventing or cleaning up or attempting to prevent or clean

1. “Cardiac arrest” means the sudden cessation of cardian actual or threatened disagaiof a hazardous substance.
functionand the disappearance of arterial blood pressuredhat  (3) Theimmunity under sub(2) does not extend to amper
noteventricular fibrillation or pulseless ventricular tachycardiason:

2. “Pulseless ventricular tachycardia” means a disturbance in(@) Whose act or omission causes in whole or in part the actual
the normal rhythm of the heart that is characterizgdapid elee  Or threatened dischge and who would otherwise be liable for the
trical activity of the heart with no cardiac output. actor omission;

(am) Any of the following,other than an emgency medical (b) Who would be liable for the disclgarunder ch281t0285
technicianor afirst responder — defibrillation, is immune fromor 289to 299 or any rule promulgatedr permit or order issued
civil liability for the acts or omissions of a person in rendeiring underchs.281to 285 or 289t0 299,
goodfaith emegency cardy use of an automated external defib  (c) Whose act or omission constitutes gross negligence or
rillator to an individual who appears to be in cardiac arrest:  involvesreckless, wanton or intentional misconduct; or

1. The person who renders the care. (d) Whoreceives or expects to receive compensation, other
2. The owner of the automated external defibrillator than reimbursement for out—of-pocket expenses, for rendering
3. The person whprovides the automated external defibrilthe advice and assistance.
lator for use, if the person ensures that the automated external defi(4) (a) Any hazardous substance predictor or any person who
brillator is maintained and tested in accordanith any opera providesthe technologyto enable hazardous substance predic
tional guidelines of the manufacturer tionsto be made is immune from civil liability for his or her good
4. Any personwho provides training in the use of an autofaith acts or omissionis making that prediction or providing that
matedexternal defibrillator to the person who renders care. téchnology. _ _
(b) The immunity specified in paam) does not extend to any (b) The good_falth of any hazardous substance pr_ed_lcto_r or any
of the following: personwho provides the technology to make a prediction is pre
1. A person whose act or omission resulting from the usesumedln any civil action. Any person who asserts that the acts or

Shissionsunder par(a) were not made in good faith has the-bur
the provision for use of the automated external defibrillatg . . i .
constitutesgross negligence. denof proving that assertion by clear and convincing evidence.

2. A health care professional who renders gieiecy cardor () The immunity under paga) does not extend to amerson

: L : escribedunder sub(3) (a) (b), or (c).
compensatiomnd within the scope of his or her usual and custorﬂ History: 2005 . 158545, 47. 2005 . 34%. 55

ary _emp|0¥mem O.r prac.tl_c‘e at a hospital or other institution NOTE: 2005 Wis. Act 347 which affected this section, contains extensive
equippedwith hospital facilities, at thecene of an emgency or explanatory notes.
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895.4803 Civil liability exemption; information con - (2) Except as provided in sulf8) and(6), a person, including
cerning paternity . Any member of the sthéf a hospital who anequine activity sponsor or an equine professional, is immune
is designated by the hospital and trained by the departmentfroim civil liability for acts or omissions related his or her partic
workforce developmentinder s69.14 (1) (cmynd who in good ipationin equine activitiesf a person participating in the equine
faith providesto a childs available parents written informationactivity is injured or killed as the result of amherent risk of
thatis provided by the departmentwbrkforce development and equineactivities.

oralinformation or an audio or video presentation about the form (3) Theimmunity under sub2) does not apply if the person
thatis prescribed by the state registrar undé®sl5 (3)(b) 3.and  seekingimmunity does any of the following:

?bﬁ”tthe tS|gn_|tf|can§e iﬂd benefits of, taaid:galtz/els to, estab (a) Provides equipment or tack that he or she knew or should
lishing paternity under the requirements of&.14(1) (cm) iS o elnown wadaulty and the faulty equipment or tack causes the
immunefrom civil liability for his or her acts aomissions in pro . iurv or death

viding that oralinformation or audio or video presentation andt"y )

written information. (b) Provides an equirte a person and fails to make a reason
History: 2005 a. 15%s.46, 48. ableeffort to determine the ability of the person to engsafely
in an equine activity or to safely manage the particular equire pro
895.481 Civil liability exemption; equine activities. vided based on the persarepresentations of his or her ability
(1) In this section: (c) Fails to conspicuously post warning signs of a dangerous
(@) “Equine” means a donkelyinny, horse, mule or pony  inconspicuougondition known to him or her on the property that
(b) “Equine activity” means any of the following: he or she owns, leases, rents or is otherwise in lawful control of

1. Shows, fairs, competitions, performances or parades tR& ossesspn. . .
involve any breeds of equines and any equine disciplines, includ (d) Acts in a willful or wanton disregard for the safety of the
ing combined training, competitive trail riding, cutting, dressag8erson.
driving, endurance trail riding, Englistr western performance () Intentionally causes the injury or death.
riding, grand prix jumping, horse racing, hunter and jumper (3m) A person whose only involvement in an equine activity
shows,hunting,polo, pulling, rodeos, 3-day events and westelig as a spectator shall not be considecebe participating in the

games. equineactivity.
2. Equine training or teaching. (4) Everyequine professional shall post and maintain signs
3. Boarding of equines. a clearly visible location on or near stablesyrals or arenas

4. Riding, inspecting or evaluating @guine belonging to OWned,operated or controlled by the equine professional. The
another regardless of whether the ownertbé equine receives Signsshall be white with black lettering, each letter a minimum of
monetaryor other consideration for the uskthe equine or per One inch in height, and shall contain the following notice:
mits the riding, inspection or evaluation of the equine. Norice: A person who is engaged for compensaitidihe rental

5. Riding, training or driving an equine or beingassenger ©f €quines or equine equipment or tack or in the instruction of a
onan equinej personin the riding or driving of an equine or in being a passenger

6. Riding, training or driving a vehicle pulled by an equine yponan equine is not Il_a}ble for th_e injury or d_eath of a person
beine 9. 9 N Ig et b P Y an €quIN€ Qhyolved in equine activities resulting from the inherent risks

€inga passenger on a vehicle pulied by an equine. equineactivities, as defined in section 895.481 (1) (e) of tie W

7. Assisting in the medical treatment of an equine. consinStatutes.”

8. Shoeing of an equine. (5) If an equine professional uses a written contract for the

9. Assisting a person participatirig an activity listed in rentalof equines or equine equipment or tack or for the instruction
subds.l.to8. of a person in the ridingjriving or being a passenger upon an

(c) “Equine activity sponsor” means a person, whetiperat ~ equine the contract shall contain the notice set forth in tiin
ing for profit or nonprofit, who granizes or provides the facilities clearly readable bold print of not less than the same size as the
for an equine activityincluding owners or operators of arenasprint used in the remainder of the contract.
clubs,fairs, schools, stables and therapeutic riding programs.  (6) This section does not limit the liability @f person under
(d) “Equine professional” means a person engaged for coany applicable products liability laws.
pensatiorin the rental of equines or equine equipment or tack or (7) This section does not limit the immunity created under s.
in the instruction of a person the riding or driving of an equine 895.52
or in being a passenger upon an equine. History: 1995 a. 256
« i i it aa? Theapplication of this section is not limited to equine professionals eX¢eption
. (e) Inherent .rISK of equine aCtIVI.tles m.ea!‘.ls a d"?‘”ger Of copy immunity under sub. (3) (a) for faulty equipment dat apply when no connection
dition that is an integral part of equine activities;luding all of  petweerthe equipment and the plaifité injuries was shown. KangasRerry 2000
thefollowing: WI App 234,239 Ws. 2d 392620 N.W2d 429 00-0001
. . . “Providesan equine” in sub. (3) (b) means to make available for use an equine that
1. The propensity odn equine to behave In a way that make provider either owns or controls and does not encompass an equine previously
resultin injury or death to a person on or near it. soldor given to the individual claiming damages. Bartittawe, 2003 W1 App 185,

2. The unpredictability of an equirseteaction to a sound, 266\Wis. 2d 863669 N.W2d 189 03-0034

movementor.u_nfaml.llar Obje(_:t' person or anlmgl. 895.482 Civil liability exemption; ski patrol members.

3. A collision with an object or another animal. (1) In this section:

4. The potential for a person participatingimequine activity ~ (3) “Compensation” means wages, salatgmmission or
to act in a negligent manneo fail to control the equine or to nothonusesaid for services rendered, but does not include the-provi
actwithin his or her ability sion, at a discounted price or without cherof food, beverages,

5. Natural hazardsncluding surface and subsurface cendiclothing, passes or other incidental benefits to ski patrol members.

tions. o (b) “Ski patrol member” means a registered member of the
(f) “Property” means real property and buildings, structuremtionalski patrol who serves in that capacity without compensa
andimprovements on the real property tion.

(9) “Spectator” means a person who attendsvatches an  (2) Exceptas provided in sub(3), a ski patrol member is
equineactivity but does not participate in the equine activity dmmunefrom civil liability for his or her acts or omissiomgile
performany act or omission related to the equine activity that came or she is acting in his or her capacity as a ski patrol member
tributes to the injury or death of a participant in the equine activityicluding the rendering of emgency care.
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(3) The immunity under this section does not apply if the adepartmenbf health and family services shall promulgatkes
or omission of the ski patrol member involves reckless, wantonspecifyingthe kind of information thaan agency shall disclose to
intentionalmisconduct. a foster treatment foster or family—operated group home parent
History: 1991 a. 318 which relates to a medical, physical, mental or emoticoali
tion of the child.
(b) Bodily injury to the child or any other person or damage
fo the property of the child @ny other person occurs as a direct

895.483 Civil liability exemption; regional and local
emergency response teams and their sponsoring agen -
cies. (1) A regional emagencyresponse team, a member o A

sucha team, and a local agenag defined in 466.22 (1) (c)that regu{tof_ tTgegsa”%ﬁlgggersp?gg% 4461995 2. 2%.9126 (19
contractswith the divisionof emegency management in the Ng'l?irzy 1987 V?ls Act 377?/\./hicjzh creaatéd tﬁis sec?i.on has a pi:fat)ory note
departmenof military afairs for theprovision of a regional emer explaining the act. ’ ’
gencyresponsg¢eam, are immune from civil liability for acts or Cross Refeence: See also cHHFS 37 Wis. adm. code.

iQqi i ihiliti Foster parents are not agents of the county for purposes of tort liakifitg B.
omissionsrelated to carryingut responsibilities under a contract 195 Countylo8 Ws. 2d 29542 N.W2d 777(Ct App. 1995)04-1081 See also

unders.166.215 (1) Estateof Cooper vMilwaukee Countyl03 E Supp. 2d 124 (2000)
(2) A local emegency response team, a membésuch a S ) ) )
teamand the countycity, village, or town that contracts to provide895.486  Civil immunity exemption; reports of  insur -
the emegency response team to the county are immune from cigiice fraud. (1) In this section, “insurance fraud” means the
liability for acts or omissions related to carrying out responsibipresentatiorof any statement, document or claim, orghepara
ties pursuant to a designation undel86.21 (2m) (e) tion of a statement, document or claim with the knowledge that the
(3) A local emegency planning committee created under tatementdocument or claim will be presentdtat the person
59.54(8) (a) 1.that receives grant under £66.21is immune Knew or should havé&nown contained materially false, incem
from civil liability for acts or omissions related to carrying ouP!€teor misleading information concerning aofythe following:
responsibilitiesunder s166.21 (a) An application for the issuance of an insurance policy

History: 1991 a. 1041995 a. 13201, 1997 a. 272001 a. 16 _(b) A claim for payment, reimbursememnt benefits payable

A town that responds to a Level B hazardous waste release in its own capacitydiyeran insurance policy
theabsence of a countyide agreement does not receive immunity from civil liability - . .
undersub. (2), 199Btats., but other statutory and common law immunities apply (C) A payment made in accordance with the terms of an-insur
OAG1-99 ancepolicy.

895.485 Civil liability exemption; agencies, foster par - (d) A premium on an insurance policy

ents, treatment foster parents and  family-operated (e) The rating of an insurance policy

group home parents. (1) In this section: ~(2) Any person who, absent malice, files a report with or fur
(a) “Family-operated group home” has the meaning given fishesinformation concerning suspected, anticipated, or com

s.48.627 (1) pletedinsurance fraud is immune from civil liability for his or her

(b) “Foster home” has the meaning given iA&02 (6) acts or omissions in filing the reportfornishing the information
(c) “Treatment foster home” has the meaning given 4892 to any of the following or to their agents, employeedeasignees:
(17q) 99 (@) The ofice of the commissioner of insurance.

(2) Exceptas provided in s4.67.10 (7)and343.15 (2) any (b) Alaw er_lforcement f*‘?'?r- .
foster, treatment fosteor family—operated group home parent (c) The National Association of Insurance Commissioners.

licensedunder s48.620r48.625is immune from civil liabilityfor (d) Any governmental agency established to detect and pre
any of the following: ventinsurance fraud.
(@) An act or omission of the fosfeéreatmentoster or family— (e) Any nonprofit oganization established to detect and pre

operatedyroup home parent while that parent is acting in hieor vent insurance fraud.
capacityas a fostertreatment foster or family-operated group (fy Any insurer or authorized representative of an insurer

homeparent. o _ , _ (3) Any information furnished by an insurir response to a
(b) An act or omission of a child who is placedifoster home, reportor information furnished under su@) is confidential and

treatmentoster home or family—operated group home while th@ay be made public only if required in a civil or crimirzaition.

child is in the fostertreatment foster or family—operated group (4) If a civil action is commenced against a person for-dam

homeparents care. o _ agesrelated to the filing of a report or the furnishing of informa
(3) Theimmunity specified in sul§2) does not apply if the act tion under sub(2) and the court determines that the person is
or omission of a fostetreatment foster or family—operated grougmmunefrom civil liability for his or her acts or omissions in filing
homeparent was not done in good faith or was not in complianggs report or furnishing the information, the person filing the
with any written instructions, received from the agency thapportor furnishing the information shall recover costs under ch.

placedthe child, regarding specific care and supervision of t ; ;
child. The good faith of a fostetreatment foster or family- Hiiﬂg’ ﬂggv grﬁgandlng 814.04 (1) reasonable attomney fees.

operatedgroup home parent and the compliance of the foster

treatmentoster or family—-operated group home parent with argg5.487 Civil liability exemption; employment refer -
written instructions received from the agency that placed the chidices. (1) In this section:

arepresumed in a civil action. Any person who asserts that a fos “ " : . :
ter, treatment foster or family—operated group home parent did rﬁ%}a()j eséng%z? er:ﬁsl?eergeamng given i161.01 (3jand also
act in good faith, or did not comply with writteimstructions u P ) ployee. . o
receivedirom the agency that placed the child, tresburden of ~ (b) “Employer” has the meaning given inl91.01 (4)
provingthat assertion. (c) “Reference” means a statement about an empleyele’

(4) Any agency that acts in good faith in placimghild with Pperformanceor qualificationsfor employment and includes a
a foster treatment foster or family—operated group home paregtatemenabout an employegjobperformance or qualifications
is immune from civil liability for any act or omission of thefor employment provided pursuant to the settlenoérat dispute
agency,the foster treatment foster or family—operated grougetweenthe employer and employee or provided pursuant to an

homeparent or the child unless all of the following occur: agreemenbetween the employer and employee relating to the ter
(a) The agency has failed to provide the fosteatmenfoster Mminationof the employes’ employment.
or family—operated group home parent waihy information relat (2) An employer who, on the request of an employee or-a pro

ing to a medical, physical, mentat emotional condition of the spectiveemployer of the employee, provides a reference to that
child that it is requiredo disclose under this paragraph. Therospectiveemployer is presumed to be acting in good faith and,
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unlesslack of good faith is shown by clear and convincing evi (a) A claim that a defendant under s(ib. knowingly violated

dencejis immune from all civil liability that may result from pro a federal or state law concerning the manufactunnagrketing,

viding that reference. The presumption of good faith under thigstribution,advertisement, labeling, or sale of fbed, and the

subsectiormay be rebutted only upon a showing by clear and coriolation was the proximateause of the weight gain, obesity

vincing evidence that the employer knowingly provided falseelatedhealth condition.

informationin thereference, that the employer made the reference (b) A claim for breach of contract or express warrantyoin

maliciouslyor that the employer made the referenceiatation  nectionwith the purchase of the food.

of s.111.322 (c) A claim regarding the sale of food that is adulterated under
History: 1995 a. 4411997 a. 35 21.USC 342

The malice referred to in sub. (2) is express malice, which requires a showing gT .
ill will, bad intent, envyspite, hatred, revenge, or other bad motives against the per (3) In addition to the costs allowed undeB%4.04 a defend
sondefamed, and not actuaklice, which requires statements made with knowledggnt that prevails on a motion under802.08filed in an action
OCfJaZ'S(‘)'By3°\;\,‘|A’}§2F;ef‘f}f;&d\',f{ségzaﬂf;grégi t,(,‘f&fé%%”g’fégg% Tansportation undersub.(2) may recover reasonable attorney fees and the costs
of the investigation and litigation.

895.497 Liability exemption: furnishing safety ser History: 2005 a. 325

vices relating to child safety restraint systems. (1) In

this section: 895.507 Notice of unauthorized acquisition of per-

(a) “Child passenger safety technician” means a person W?]%nal information. ~ (1) DEFINITONS. In this section:
holdsa valid certification as a child passenger safety technicianégé?anl' Of%tg%mﬁzs_a person, other than an individueit
technicianinstructor issued by the National Highwayaffic y ng. . .
Safety Administration or any entity authorizesy the National & Conducts business in this state and maintains personal
Highway Traffic Safety Administration to issue sudertifica nformationin the ordinary course of business.
tions. b. Licenses personal information in this state.
(b) “Safetyprogram” means any program utilizing the services €. Maintains for a resident of this statelepository account
of child passenger safety techniciamsl not conducted for pecu @s defined in $815.18 (2) (e)
niary profit that provides assistance, inspections, educavion, d. Lends money to a resident of this state.
adviceto the public in the fitting, installation, or adjustment of 2. “Entity” includes all of the following:

child safety restraint systems. a. The state and anyfirfe, department, independent agency
(c) “Sponsoring ayanization’means any person orgamniza- authority, institution, association, societyr other body in state
tion that does any of the following: governmentreated or authorized to be created byctirestitution
1. Employs a child passenger safety technician. or any law including the legislature and the courts.
2. Sponsors, &rs, or oganizes any safety program. b. A city, village, town, or county

3. Owns property on which a Safety program is conducted. (am) “Name” means an individuallast name combined with

(2) (@) A child passenger safety technician wihspects, thelndlylduals f|r§t name or f,',rSt initial. o
installs, fits, or adjusts any child safety restraint system specified (b) “Personal information” means an individsalastname
unders.347.48 (4) or who provides education or ottassistance andthe individuals first name or first initial, in combination with
or advice relating to the safe installation, fitting, or adjustment 8'd!inked to any of théollowing elements, if the element is not
child safety restraint systems, is immune from civil liability for hi@ublicly available information and is not encrypted, redacted, or
or her actr omissions in rendering in good faith such service@!téred in a manner that renders the element unreadable:

(b) The immunity under pafa) does not extend to any of the ~ - The individuab social security numher S
following: 2. The individuab drivers license number or state identifi

1. A person who receives compensationdiaviding the ser cation number o i .
vicesspecified in pala), other than reimbursement for expenses. 3. The number of the individualfinancial account number

2. Aperson whose acts or omissions in providing the servid@glumng a credit or debit cardccount numbenor any security

specifiedin pat (a) involve reckless, wanton, or intentional mis pode_,acc?ss code, or password that would permit access to the
conduct, individual's financial account.

. . - . . 4. The individuals deoxyribonucleic acid profile, as defined
(c) The good faith of a person in providitige services speci in 5.939.74 (2d) (a)

fied in par (a) is presumed in any civil action if the services-pro
vided are within the scope of the persetraining for which the . . . X A0s . -
personhas been certified. Any person who asserts that theract8/ Nt Voice print, retina or iris imagey any other unique physical
omissionsunder par(a) were not made in good faith has the-buff€Presentation. _ _ _ _
denof proving that assertion by clear and convincing evidence. (€) “Publicly available information” means any information
(3) A sponsoring @anization is immunéom civil liability thatan entity reasonably belleves_ is one of the foIIowmg.:
arisingfrom any acts or omissions of a child passenger sfeity 1. Lawfully made widely available through any media.
nicianin providing services specified in su@) (a)or arising in 2. Lawfully made available to the genepaiblic from federal,
connectiorwith a safety program the sponsoring ganization state,or local government records or disclosures to the general
receivesno compensatiofor the services provided by the childpublic that are required to be made by federal, state, or local law

5. The individuals unique biometric data, includidigger

passengesafety technician or for participating in the safiety- (2) NoTice REQUIRED. (@) If an entity whose principal place
gram. of business is located in this stateaor entity that maintains or
History: 2005 a. 322 licensespersonal information in this state knows that personal
informationin the entitys possession has been acquired by a per
895.506 Liability exemption; weight gain and obesity sonwhom the entity has not authorized to acquiregbesonal

claims. (1) Any person who manufactures, markets, packs, digiformation,the entity shall make reasonablfogs to notify each

tributes,advertises, or sells food, dsfined in21 USC 321(f), is  subjectof the personal information. The notice shall indicate that

immunefrom civil liability for a persors weight gain or obesity the entity knows of the unauthorized acquisition of personal-infor

caused by the consumption of the food, or for a health conditioration pertaining to the subject of the personal information.

related to weight gain or obesity (b) If an entity whose principal placé business is not located
(2) Subsectior(1) does not apply to any of the following: in this state knows that personal information pertaining resi
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dentof this state has been acquired by a peveloom the entity of that time period.Notwithstanding sub$2) and(3), if an entity

hasnot authorized to acquire the personal information, the entigceivessuch a request, the entity may not provide notice of or

shallmake reasonablefefts to notify each residewf this state publicize an unauthorized acquisition of personal information,

who is the subject of the persoriaformation. The notice shall exceptas authorized by the law enforcement agency that thade

indicate that the entity knows of the unauthorized acquisition &quest.

personainformation pertaining to the resident of tetate who is (6m) LOCAL ORDINANCES OR REGULATIONS PROHIBITED. NO

the subject of the personal information. city, village, town, or county may enact or enforce an ordinance
(bm) If a person, other than an individual, that stgesonal or regulation that relates to notice or disclosure of the unautho

informationpertaining to a resident of this state, Boés not own rized acquisition of personal information.

or license thepersonal information, knows that the personal infor (7m) ErrFecToF FEDERALLEGISLATION. If the joint committee

mationhas been acquired by a person whom the person storinggheadministrative rules determines that the fedgmlernment

personalinformation has not authorized to acquire the persornghsenacted legislation that imposes notice requirements substan

information,and the persostoring the personal information hasially similar to the requirements of this section and determines

not entered into a contract with the person that owns or licensgatthe legislation does not preempt this section, the joint commit

the personalnformation, the person storing the personal infermaee on administrative rules shall submit to the revisor of statutes

tion shall notify the person that owns licenses the personalfor publication in the Wconsin administrativeegister a notice

informationof the acquisition as soon as practicable. of its determination. This section does not apply after publication
(br) If, as the result of a single incident, an entity is requireaf a notice under this subsection.

underpatr (a) or (b) to notify 1,000 or more individuals that per History: 2005 a. 138

sonalinformation pertaining tthe individuals has been acquired S . .

the entity shall without unreasonable delay notify all consum&22-1 = Civil Ilabllltyk:a_xempt!on: food donation, sale or

reportingagencies that compile and maintain files on consum t”blf‘t'on- (1) Inthis section: o

ona nationwide basis, as definedl USC 1681¢p), of the tim (D) “Charitable oganization” means anganization the con

ing, distribution, and content of the notices sent to the individuaf§butionsto which aredeductible by corporations in computing
(cm) Notwithstanding parga), (b), (bm), and(br), an entity netincome under 71.26 (2)

is not required to provide notice of the acquisition of personal (¢) ‘Food distribution service” means a program of a private
informationif any of the following applies: nonprofit organization that provides foogroducts directly to

1. The acquisition of personal information does not Creat%nfdividualswith low incomes or that collecteod products for

s ! . : d distributes food products to persons who provide the food
materialrisk of identity theft or fraud to the subject of the person oductsdirectly to individuals with low incomes.
information. d) “Food products” has the meaning specified @3s01 (6
2. The personal information was acquimedjood faith by an (d) "Food pro 9sp ©)

G ; Y (e) “Qualified food” means food products that meetsten
?OTgl?gflar ggreprgsog tohfet‘ﬂgtﬁr']fﬂt&e personal information is useddards of quality established by state law or rule or federal law or

(3) TIMING AND MANNER OF NOTICE; OTHERREQUIREMENTS. (a) regulationsjncluding food products that are not readitarket
Subjectto sub.(5), an entity shall provide the noticequired abledue to appearance, age, freshness, grade, size, surplusage or

undersub.(2) within a reasonable time, not to excdéddays after other condition, except that "qualified food” does riatlude
the entity learns of the acquisition of personal information. /g?nr(;?gicr)tci)dhp;roducts that are leaking, swollen, demted seam
determinationas to reasonableness under this paragraph sl gnt. . . S
include consideratiorf the number of notices that an entity must f(2)dAnydpertsor]1 enga?_ted In tT? proc?ism%, ddlstrlbtutlon“or sale
provideand themethods of communication available to the enti taogric%rcr)]oltj(t:oséx%re%rg cl)v%rr}'rl]ga doglrg;loslpb\r/\tlat(i)onoggs?sisz&eili
(b) An entity shall provide the notice required under $8p. fieq food to a charitable ganization or food distribution service
by mail or by a method the entity has previoustyployed to com s immune from civil liability for the death of or injury to an indi
municatewith the subject of the personal information. If an entityiqual caused by the qualified food donated or sold by the person.
cannotwith reasonable diligence determine thailing address of ~ (3) Apy charitable aganization orfood distribution service
the subject of the personal information, and if the entity has nghich distributes free of chge qualified food to any person is
previouslycommunicated with the subject of the personal infofmmunefrom civil liability for the death of or injuryo an individ
mation, the entity shall provide notice byngethod reasonably eal yalcaused by the qualified food distributed by the charitalgje-or
culated to provide actual notice to the subject of the pergdoal nijzationor food distribution service.
mation. (4) This section does not apply the death or injury was
(c) Upon written request by a person who has received a notegisecby willful or wanton acts or omissions.
undersub.(2) (a)or (b), the entity that provided the notice shall History: 1981 c. 2191983 a. 18%.329 (20) 1987 a. 271987 a. 313.17; 1989

identify the personal information that was acquired. a.108 1991 a. 392005 a. 155
(3m) REGULATED ENTITIES EXEMPT. This section does not 895515 Civil liability exemption; equipment or
applyto any of the following: technology donation. (1) In this section:

(a) An entity that is subjeco, and in compliance with, the pri  (a) “Commercial equipment or technology” means goods or
vacy and security requirements b USC 680106827 or aper  relatedprocedures used bought for use primarily in a business,
sonthat has a contractual obligation to such an eiftiye entity  jncluding farming and a profession.

or person has in fct a policy concerning breaches of informa () “|nstitution of higher educationineans an institution

tion security _ o _ within the University of Visconsin System, a technical college or
(b) An entity that is describeid 45 CFR 164.104a), if the 3 private, nonprofit institution of higher education located in this
entity complies with the requirements 45 CFR part 164 state.

. (4) EFFECTON CIVIL CLAIMS. Failure to comply with th!S sec (2) Any person engaged in the sale uge of commercial
tion is not negligence or a breach of any datyt may be evidence equipmenior technologyfor profit or not for profit, who donates
of negligence or a breach of a legal duty any commercial equipmerdr technology to a public or private
(5) REQUESTBY LAW ENFORCEMENTNOT TO NOTIFY. A law elementaryor secondary school or an institutiohhigher educa
enforcementigency mayin order to protect an investigation ortion or who accepts reimbursement in an amount not to exceed
homelandsecurity ask an entity not to provide a notice that isverheadand transportation costs for any commercial equipment
otherwiserequired undesub.(2) for any period of time and the or technology provided to a public or private elementaigecon
notification process required under sB) shall begin at the end dary school or to an institution of higher education is immune
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from civil liability for the death of or injury to an individual causedsportactivity sponsored by the owner of the property on which the
by the commercial equipment or technology activity takes place.

(3) This section does not apply the death or injury was (h) “Recreational agreement” means a written authorization
causedy a willful or wanton act or omission of the person whgrantedby an owneto a governmental body or nonprofigar
donatedor accepted reimbursement for the commercial equipizationpermitting public access to all or a specified part of the

mentor technology owner’sproperty for any recreational activity
(4m) This section does not apply to the manufacturer of the (i) “Residential property” means a building or structure
donatedcommercial equipment or technology designedor and used as a private dwelling accommodation or pri
History: 1995 a. 12, 1997 a. 2372005 a. 155 vate living quarters, and the land surrounditige building or

T Lo . structurewithin a 300—foot radius.
895.517 Civil liability exemption: solid waste donation (2) NO DUTY: IMMUNITY FROM LIABILITY. (a) EXCept as pro

or sale.“ (1) _In this sectl_on:_ " . . . vided in subs.(3) to (6), no owner and no f€er, employee or
(a) “Charitable oganization” hashe meaning given in s. agentof an owner owes to any person who enters the dsvner

895.51(1) (b) propertyto engage in a recreational activity:
(b) “Municipality” has the meaning given in289.01 (23) 1. A duty to keep the property safe for recreational activities.
() “Qualified food” has the meaning given ir885.51 (1) (e) 2. A duty toinspectthe propertyexcept as provided under s.
(d) “Responsibleinit” has the meaning given in287.01 (9) 23.115(2).
(e) “Solid waste” has the meaning given ir289.01 (33) 3. A duty to give warning of an unsafe condition, use or activ

(2) Any person who donates or selig,a price not exceeding ity on the property
overheadand transportation costs, solid waste, or a matisal (b) Except as provided in sul§8) to(6), no owner and no fif
is separated from mixed soil waste, to a materials reuse progier employee or agent of an owner is liable for the death of, any
that is operated by a charitableganization, municipality or injury to, or any death or injury caused, layperson engaging in
responsibleunit is immune froneivil liability for the death of or arecreational activity on the owremproperty or foeny death or
injury to an individual or the damage to property causethby injury resulting from an attack by a wild animal.

solid waste or material donated or sold by the person. (3) LIABILITY; STATE PROPERTY. Subsectior{2) does not limit
(3) This section does not apply the death or injury was theliability of an oficer, employee or agent of this state or of any
causedy willful or wanton acts or omissions. of its agencies for either of the following:
(4) This section does not apply to teale or donation of quali (a) A death or injury that occurs on property of which this state
fied food. or any of its agencies is the owner at any event for which the owner
History: 1997 a. 602005 a. 155 chargesan admission fee for spectators.

(b) A death or injury caused by a malicious act oabyali-
ciousfailure to warn againgtn unsafe condition of which arfief
cer, employee or agent knewhich occurs on property desig

895.52 Recreational activities; limitation of property
owners’ liability . (1) DeriNniTions. In this section:

() “Governmental body” means any of the following:  natedby the department of natural resources usd@8.1150r
1. The federal government. designatedy another state agency for a recreational activity
2. This state. (4) LiABILITY; PROPERTY OF GOVERNMENTAL BODIES OTHER

3. A county ormunicipal governing bodyagency board, THAN THIS STATE. Subsectior{2) does not limit the liability of a
commissioncommittee, council, department, distiictany other governmentabody othetthan this state or any of its agencies or
public body corporate anglolitic created by constitution, statute,0f an oficer, employee or agent of such a governmental body for
ordinanceyule or order eitherof the following: _

4. A governmental or quasi—-governmental corporation. (a) A death or injury thabccurs on property of which a govern

5. A formally constituted subunit or an agency of subcz,, mentalbody is the owner at any event for whibk owner chages
3. or4. anadmission fee for spectators.

(b) A death or injury caused by a malicious act oabyali-
ciousfailure to warn againgtn unsafe condition of which arfief
cer, employee or agent of a governmental body knshich
occurson propertydesignated by the governmental body for rec

(b) “Injury” means an injury to a person or to property

(c) “Nonprofit olganization” means an@enization or associ
ation not oganized or conducted for pecuniary profit.

(d) “Owner” means either of the following: reationalactivities.

1. A person, including a governmental body or nonprofit (s |_agiLiTy: PROPERTYOF NONPROFITORGANIZATIONS. Sub
organizationthat owns, leases or occupies property section(2) does not limit the liability of a nonprofit ganization

2. A governmental body aronprofit oganization that has a or any of its oficers, employees or agents for a deattinpury
recreationabgreement with another owner causedby a malicious act or a malicious failure to warn against an

(e) “Private propertyowner” means any owner other than ainsafecondition of which an dicer, employee or agent of the
governmentabody or nonprofit gzanization. nonprofitorganization knewwhich occurs on property @fhich

(f) “Property” means real property and buildings, structurde nonprofit oganization is the owner
andimprovements thereon, and the waters of the state, as define@6) LiABILITY; PRIVATE PROPERTY. Subsectiorf2) does not limit
unders.281.01 (18) theliability of a private property owner or of an employee or agent
(g) “Recreational activity” means any outdoor activity unde©f @ private property ownewhose property is used for a recre
takenfor the purpose of exercise, relaxation or pleasncyding ational actlvn)_/ if any of the following conditions exist:
practiceor instructionin any such activity “Recreational activ (&) The private property owner collects monggods or ser
ity” includes hunting, fishing, trapping, camping, picnicking,vicesin payment for the use of the owrepropertyfor the recre
exploringcaves, naturstudy bicycling, horseback riding, bird— ationalactivity during which the death or injury occurs, and the
watching,motorcycling,operating an all-terrain vehicle, balleon aggregatevalue of all payments received by the owfeeithe use
ing, hang gliding,hiking, tobogganing, sledding, sleigh riding,_Of thg owne's property for recreational activities during the year
snowmobiling,skiing, skating, watesports, sight-seeing, rock— in which thedeath or injury occurs exceeds $2,000. The following
climbing, cutting orremoving wood, climbing observation tew do not constitute payment to a privateoperty owner for the use
ers, animal training, harvesting the products of nature, spdit his or her property for a recreational activity:
shootingand any other outdoor sport, game or educational-activ 1. A gift of wild animals orany other product resulting from
ity. “Recreationahctivity” does not include any ganized team therecreational activity
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2. An indirect nonpecuniary benefit to the private proper \tll\\ll%%r}(égi sxb- (11)9(513j ¥iha v Atlantic Mutual Ins. Co179 Wis. 2d 774508
owneror to theproperty that results from the recreational activity™ " - APP. :
eproperty Whether a person intended to engage in recreational activity isspatsitivein

3. A donation of monegygoods oservices made for the man determiningwhetherrecreational activity is engaged in. The nature and purpose of

agementand conservation of the resources on the property  theactivity must be given primary consideration. LinvilleQity of Janesville184
4. A t of t th $5 d £ Wis. 2d 705516 N.W2d 427(1994).
L payment or not more than per person per day ter perRecreationalmmunity does not extend to activities of taadowner acting inde
missionto gather any product of nature on an oW&@roperty  pendently of its functions as ownémmunity did not apply to city paramedics pro
i viding service to an accident victim at a city park. Linvill€ity of Janesville184
5. A payment recel_ved from a governrn_enta_l quy Wis. 2d 705 516 N.W2d 427(1994)
6. A payment received from a nonprofitganization for a  Limited liability for nonprofit oganizations is not unconstitutional on equal
recreationabgreement. protectiongrounds. Szarzynski vYMCA, Camp Minikani,184 Ws. 2d 875517
W.2d 135(1994).

(b) The death or injury 1S caused by the malicious failure of t}L}‘P\ﬁsiting a neighbor to say hello is not a recreational activity under this section.

private property owner or an employee or agent of the privaigyerty. American Familyiut. Ins. Co190 Ws. 2d 413528 N.W2d 413(1995).
propertyowner to warn against an unsafe condition on the-propthata local firefightets picnic generated profits that were usedpark mainte

erty, of which the private property owner knew nanceand improvements and the purchase of fire equipment did not result in the event
L . . . beinga commercial, rather than recreational, activity uridisrsection. Fischer v
(c) The death or injury is caused bynalicious act of t_he Pl DoylestownFire Departmentl99 Ws. 2d 83 549 N.W2d 575(Ct. App. 1995),
vateproperty owner or of an employee or agent of a pripedp  95-0796
erty owner Landneed not be open for recreational use for immunity to apply under this sec
. . _fjon. The focus is on the activity of the person who enters on and uses the land. Immu
(d) The death or 'njl“.'ry occurs on property owned by a pr'\{a&%y applies without regard to the owrepermission. &tdoljak v Mosinee Paper
propertyowner to a social guest who has been expressly and ireirp.200 Ws. 2d 624547 N.W2d 602(1996),94-2549
vidually invited by the private property owner for the specific An activity essentially recreational in nature will not be divided into component

i i i ini i aath Parts,at one moment recreational and at another not, in applying this sectiatal-vV
occasionduring which the death or injury occurs, if the deatth P8 5 o8 o o0 We. 2d 624547 N.W2d 602(1996) 04-2549
injury occurs on any of the following:

Recreational immunity does not attach to a landowner when an act of the landown

1. Platted land. er's officer, employee, or agent that is unrelated to the maintenance or condition of
: : theland causes injury to a recreational land.u@sky v International Association
2. Residential property of Lions Clubs210 Ws. 2d 463565 N.W2d 260(Ct. App. 1997)96-2532

3. Property within 300 feadf a building or structure on land A portable ice shanty located on a frozen lake does not qualify as recreational
thatis classified as commercial or manufacturimgler s70.32 “property,” and its presence on the lake is ifisignt to establish its owner as an
T “occupant”of the lake entitled to recreational immunifoane vHelenville Mutual
(2) (a) 2.0r3. InsuranceCo. 216 Ws. 2d 345575 N.W2d 734(Ct. App. 1998)97—1420
(e) The death or injury is sustained by an employee of a privaté/alking for exercise through a padn the way to do errands was a recreational

; i ; : activity. Lasky v City of Stevens Poin220 Wis. 2d 1 582 N.W2d 64(Ct. App.
propertyowner acting within the scope of his or her duties. 1998).97-2728

(7) NoDuTY ORLIABILITY CREATED. Except as expresspro- To find immunity under this section, the court must examine not only the flaintif

videdin this section, nothing in this section orl81.11northe reasorfor being on the propertput aiso the activity taking place on theperty
While aspectatds presence at a school football game is recreational, the exception

commonlaw attraptlve nuisance doctrine creates any dubﬁ[ﬁ from landowner immunity for injuries incurred in recreational activities for sponsors
or ground of liability toward any person whees anoth& prop  of omanized sports extends to spectators, not just participants. M&gkool Dis
erty for a recreational activity trict of Colby, 226 Ws. 2d 704595 N.W2d 339(1999),98-0482

History: 1983 a. 4181985 a. 291989 a. 311995a. 27 223 227, 1997 a. 242 An attendee at a fair who was injured while attempting to capture a runaway steer

NOTE: 1983 Wis. Act 418 which created this section, contains a statement Wasengaged in recreational activityhere is no “Good Samaritan” exception to the
of “legislative intent” in section 1. recreational immunity provided by this section. Schul@nnnell Mutual Reinsur

A municipality is immune from liabilityor a defective highway or public sidewalk 2NC€:C0-229 Ws. 2d 513600 N.W2d 243(Ct. App. 1999)98-3466 )
only when the municipality has turned the highway or sidewalk avégast in part, . !mmunity for nonprofit oganizations is not limited to those that act in the public
to recreational activities and when damages result from recreational adsiytie interestandgratuitously open their land to the general public. It is not a violation of
v. Village of Sauk City146 Ws. 2d 247430 N.W2d 61 (Ct. App. 1988). equalprotection to treat “non-charitable” nonprofiganizations dierently than

“Recreationahctivity” does not apply to random wanderings of a young child th i

%vateproperty owners. Bethke kauderdalef LaCrosse, Inc. 2000 WI App 107,
arenot similar to activities listeth sub. (1) (g). Shannon 8hannon150 Wis. 2d SWis. 2d 103612 N.w2d 332 99-1897
434, 442 N.W2d 25(1989).

Althoughindividual condominium unit owners helitle to an undivided interest
: : . P | dominium association was an occupant and therefore an
Thestates role as trusteef public waters is equivalent to ownership, giving risell common areas, a con
to recreational immunity Sauer vReliance Insurance Compan$2 Ws. 2d234, g‘é"gs\;g”%r 158'?6(112) ﬁ{)v%eg‘gkzeggfggga@f LaCrosse, Inc. 2000 W1 App 107,
448 N.W2d 256(Ct. App. 1989). Theowner of property subject to an easement toamer” under sub. (1) (d). The
plaintiff's walking across the easement to gain access to a boat was recreational as
T . thewalk was inextricably connected to recreational activithe plaintif user of the
Wi '”12“ dryl7l7"]‘%‘g ﬁu\t/)\}z(é)égélréctluges dfgé% Moublerthern States Power Ctb7 o556 mentyho was granted the right to use it by a 3rd-person holder of the easement,
IS. L - (CL. App. )- o wasnot asocial guest of the land owner under sub. (6) (d) expressly and individually
By providing a lifeguard a landowner does not assume a duty to provide lifegugfgited to use the propertyThe fact that the easement owgeanted the right of use
services in a non-negligent mann&rvin v City of Kenoshal 59 Ws. 2d 464464 4qpart of the sale of the boat did not render the landowner exempt from immunity

Indirect pecuniary benefits constitute “paymentider sub. (6) (a). Douglas v
Dewey,154 Wis. 2d 451453 N.W2d 500(Ct. App. 1990).

N.W.2d654(1991). updersub. (6) (a). Urban Grasser2001 W1 63243 Wis. 2d 673627 N.W2d 511

For purposes of sub. (4) (b), conduct is “malicious” when it is the result of hatrsgg_ogg;;' © @ ¢ ? ' 3 ' '
ill will, or revenge, or is undertaken when insult or injury is intended. Er@ity An “owner” under sub. (1) (d) 1. includes an “occupant.” A child who is an-occu
of Kenoshal59 Ws. 2d 464464 N.W2d 654(1991). pantis capable of extending an invitation that triggers the social guest exception.

Immunity is not limited to injuries caused by defects in propitssif, but applies  yndersub. (6) (d). A guest'continuous act that begins on an ovseroperty but
to all injuries sustained during use. JohnsoBity of Darlington,160 Ws. 2d 418 propelstheguest a few feet from the property where an injury occurs compelled the
466N.W.2d 2_33(C_t- App. 19_91)- . . . conclusionthat sub(6) (d) must be construed to allow for the extension of the social
A young childs inability to intend to engage in recreational activity does not rendgfieststatus to the injuries defed. Waters vPertzborn, 200WI 62, 243 Ws. 2d
Iandown.enmmumty inapplicable when the activity is recreational in nature. Nelsom3 627 N.W2d 497 99-1702
v. Schreingr161 Ws. 2d 798469 N.W2d 214(Ct. App. 1991). This section is liberally construed in favor of property owners when the activity in
_lllegal gambling conducted by a club occupying city park land placed the club ogtiestionis not specificallylisted but is substantially similar to listed activities or
side the protection of the immunity statute. LeElk Rod & Gun Club Incl64 Ws.  whenthe activity is undertaken in circumstances substantially similar tirthen
2d 103 473 N.w2d 581(Ct. App. 1991). ) ] _ stances of a recreational activitylinnesota Fire & Casualty Insurance @dPaper
_ A party is not immune as an occupant when evidence unequivocally shows inR8cyclingof LaCrosse, 2001 WI 6244 Ws. 2d 290627 N.W2d 527 99-0327
tional and permanent abandonment of the premises had occurred. MoBogglv  Becausea childs subjective assessment of recreational activity could include

Ins. Co.164 Ws. 2d 516476 N.W2d 287(Ct. App. 1991). everyform of child's play an objective, reasonable adult standard must be applied
Walking to or from a non-immunactivity does not change a landowsestatus. to determine whether a chigplay is recreational. Crawling through stacks of baled
Hupf v. City of Appleton, 165 Ws. 2d 215477 N.W2d 69(Ct. App. 1991). paperat an industrial site while lighting matches and starting fires was not recre

Sub.(2) (b) does not require a person injured by a wild animal to be engaged @tianal activity. Minnesota Fire & Casualty Insurance CoPaper Recycling of
recreational activity for immunity to attach to the property owrecaptive deeis  LaCrosse2001 WI 64244 Ws. 2d 290627 N.W2d 527 99-0327
awild animal. Hudson.\Janesville Conservation Clut68 Ws. 2d 436484 N.W2d Thenature of property can be a significant factor in determining whetreetian
132(1992). ity is recreational, although it is not dispositive. Thebmmercial site is used only

A municipal pier was the type of property intendedbéocovered by the recre for a business purpose thamnot open to the public, as indicated by a fence to keep
ationalimmunity statute. Crowbridge Village of Egg Harborl79 Ws. 2d 565508  peopleaway aigues against childrens’ mischievous conduct on the premises being
N.W.2d 15 (Ct. App. 1993). substantiallysimilar to a recreational activityMinnesota Fire & Casualty Insurance

A church that paid a fee to reserve park space, including a ball diamond, for a pi€ucv. Paper Recycling of LaCrosse, 2001 WIB44 Ws. 2d 290627 N.W2d 527
wherea “pickup” softball was played was not a sponsor of garized team sport 99-0327
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tAbdeer st%ng i?ha “Strugfutf” ungerI S_ub-l(l)d(?- A St;_lictturp or imtr;/r,pveraﬁedt baccepts the risks under this subsectsocontributory negligence,
notbe owne y the own € underlying lana to constitute “proper unaer su H : H ]
(1) (f). Peterson.wWidwest Security Insurance Co. 2001 WI 1348 Ws. 2d 567 to which the comparative neg"gence provisions 08%5.045

636N.W.2d 727 99-2987 shallapply
A suit by an elementary school student injured while playing during a mandatory ini B

schoolrecess was not barred by this sectiecause the student did not enter the (4) RESPONSEILITIESOF PARTICIPANTS. (2) A participantin a

school property to engage in a recreational actitity for education purposes in recreationabctivity engaged in opremises owned or leased by

orderto comply with the state’compulsory attendance and truancy laws. Auwnan a person who dérs facilities to the general public for participation

SehooiDistrict of Stanley-Boyd, 2001 W1 12348 Ws. 2d 548635 N-W2d 762 in recreational activities is responsible to do all offgilewing:
Sponsorshipnder sub. (1) (g) contemplates a relationship betweeperson or 1. Act within the limits of his or her ability

organizationpaying for or planning the project activity and the intended benefi ; ; i i i ;

ciary and envisions a relationship between the sponsor and the activity resultingin 2. He.e(.j all warnings regardmg participation in the recre

financial benefits to the sponsaTThat a city sponsored one socassociation did not atlonalactivity.

meanit was a sponsor of all ganized soccer team activities on city fields. Miller i i ; i

v. Wausau Underwriters Insurance Co. 2003 WI App Z8) Ws. 2d 58] 659 3. Maintain control of his or her person and the equipment,

N.W.2d 494 02-1632 devices or animals the person is using while participating in the
As long as one of the purposes for engaging in the activity is recreation the starggreationabctivity,

attachesand bars a claim. Kautz @zaukee County Agricultural Socie8004 WI . . .

App 202,276 Ws. 2d 833689 N.W2d 771 03-3281 ) 4. Refrain fromactl_n_g 1g} any_manner that may cause OFcon
Thatplaintiff's claim was she was injured when she became infected with E Ctribute to the death or injury to himself or herself or to other

asa result of climbing on farm equipment and not as a result of an activity on Ia§ nswhile participating in the recreational activity

or improvements to land was irrelevant. Whether or not the equipment was propé i . 7 ) i .

withint}he mﬁaniﬂg gf this_sefction, the ir|1juring mecEaQism W?]S not the fam? equip” (b) A violation of this subsection constitutes negligence. The

ment,but rather the bacteria from animal waste tracked onto the equipment from thgm i i iai i

defendans real property and was directilated to the condition or maintenance of paraélvmﬁ.g“gegce prOVISlonS of 895.045app|y to negh

the defendant real property Kautz v Ozaukee County Agricultural SocigBoo4 genceunder this subsection.

W1 App 202,276 Ws. 2d 833689 N.w2d 771 03-3281 (4m) LIABILITY OF CONTACT SPORTSPARTICIPANTS. (a) A paf

An owner under sub. (1) (d) 1. includes a person who has the actual use of-the . . s, . .
erty without legal title, dominion, or tenancy and encompaseesicdenbf land who ’ﬁ%’?pant in a recreational activity that includes physicahtact

is more transient than eithelessee or an owneAn owner under sub. (1) (d) 2. is between persons in a sport involving amateur teams, including

a governmental body or nonprofit ganization that has a written authorizationtegmsin recreational municipal high school and college |eagues
grantedby an owner permitting public access to the oveproperty for any recre ! . !

ationalactivity. It would be unreasonable atiow a snowmobile association immu May be liable for an injury inflicted on another participant during
nity if it were granted an easement directiyt disallowing it if the easement went and as part of that spart a tort action only if the participant who
first to a government entityvhich then arranged with the association to managesgusedhe injury acted recklessly or with intent to cause injury
maintain,and construct the trails necessary for recreational access. .LRtice | . : .
CountySnowmobile Tails Association, Inc. 2005 WI App 8280 Wis. 2d 765695 (b) Unless the professional league establishes a clear policy

N.W.2d 889 04-1859 ; ; - . . s
Walking may or may not be a recreational activity understatute, depending on with a diferent standard, a participant in an athletic activity that

thecircumstances. Mere presence on property suitable for recreational activity wH&ﬁlLJde_SphVSicalcqmaCt betwe_en persons in a sport involving
aplaintiff is injured does not, ipso facto, make this section applicable. Although théofessionateams in a professional league mayiable for an

injured persons subjective assessment of the activity is pertinent, it is not controllinghi infli P :
A court must consider the nature of the propehy nature of the ownisractivity %Jury inflicted on another participant durmg and as part of that

andthe reason thijured person is on the propert court should consider the total SPOTtIN a tort action iny if the participant_wh;aused the injury
ity of circumstances surrounding the activiteluding the intrinsic natur@urpose,  actedrecklessly or with intent to cause injury
andconsequences of the activitRintelman vBoys & Girls Clubsof Greater Mit

waukee,nc. 2005 WI App 246288 Ws. 2d 394707 N.W2d 897 04—2669 (5) EFFECT ON RELATED PROVISION. Nothing in this section
Wisconsin'sRecreational Use StatuteoWards Sharpening the Picture at the@ffectsthe limitation of property owners’ liability underg&95.52
Edges. 1991 WLR 491. History: 1987 a. 3771995 a. 223447, 1997 a. 2422005 a. 155

MinnesotaFire & Casualty Insurance Ca.Raper Recycling of LaCrosse: Why ~ NOTE: 1987 Ws. Act 377 which created this section, has a fatory note
PropertyOwners Should Fear the Mischief of BatsPlay and Wéconsin Supreme  explaining the act.
CourtJustices at Wk. Salva. 2002 WLR 999. This section codifies commdaw. It does not impose a greater duty of care on indi

Wisconsins Recreational Use Statute. Pendletoris. Waw May 1993. vidualsthan exists at common lawRockweit v Senecal 197 Wis. 2d 409 541

N.W.2d 742(1995),93-1130
.. . . . Lo Sub.(3) does not mean that all who ski are negligent under all circumstances. Sub.

895.525 Participation in  recreational  activities; () and (4) when read together impose an obligation of ordinary care on a skier to
restrictions on civil liability , assumption of risk. (1) LEG-  avoidforeseeable harms, including adherence to the conditions enumerated in sub.
ISLATIVE PURPOSE. The legislature intends by this section to estalf), Ansani v Cascada/ountain, Inc223 Ws. 2d 39588 N.W2d 321(Ct. App.

lish the responsibilities of participants in recreational activities iry 08). 973514

orderto decrease uncertainty regarding the legal responsibiiity go5 557 Sport shooting range activities; limitations on
deathsor injuries that result fronparticipation in recreational liability and restrictions on operation. (1) In thissection,

activitiesand thereby to help assure the continued availambility « : " .
: . . P sport shooting range” means an area designed and operated for
this state of enterprises thafefrecreational activities to the pub the use and dischge of firearms.

lic. . .
(2) DerINITION. In this section, “recreational activity” means. (2) A persorwho owns or operates a sport shooting range is

g f : from civil liability related to noise resulting frotie
any activity undertaken for the purpose of exercise, relaxation lGEmune ;
pleasure,including practice or instruction in any such activity erationof the sport shooting range. . .
“Recreationalctivity” includes hunting, fishing, trapping, camp  (3) A persorwho owns or operates a sport shooting range is
ing, bowling, billiards, picnicking, exploring caves, nature study?ot subject to araction for nuisance or to zoning conditions
dancing,bicycling, horseback riding, horseshoe—pitching, bird&latedto noiseand no court may enjoin or restrain the operation
watching,motorcycling,operating an all-terrain vehicle, balleon OF Use of a sport shooting range on the basis of noise.
ing, curling, throwingdarts, hang gliding, hiking, tobogganing, (4) Any sportshooting range that exists on June 18, 1998, may
sledding,sleigh riding, snowmobiling, skiing, skatingarticipa ~ continueto operateas a sport shooting range at that location not
tion in water sports, weight and fitness training, sight-seeingithstandingany zoning ordinance enacted und&9s69 60.61,
rock—climbing,cutting or removing wood, climbingbservation 60.62 61.350r 62.23 (7) if the sport shooting range is a lawful
towers,animal training, harvesting the products of nature, spatseor a legal nonconforming use under any zoning ordinance
shootingand any other sport, game or educational activity =~ €nactedunder s59.69 60.61 60.62 61.350r62.23 (7)that is in

(3) APPRECIATION OF RISK. A participant in a recreational €ffécton June 18, 1998. _

activity engaged imn premises owned or leased by a person who (5) Any sportshooting range that exists on June 18, 1998, may
offers facilities to the general public for participation in recrecontinueto operateas a sport shooting range at that location not
ational activities accepts the risks inherent in the recreationéithstandingall of the following:
activity of which the ordinary prudent person is or should be (a) Sectionl67.3Q 941.20 (1) (d)r948.6050r any rule pre
aware. In a negligence action for recoveryd#mages for death, mulgatedunder those sections regulating or prohibitingdfse
personainjury or property damage, conduct by a participant whthargeof firearms.
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(b) Sectior66.0409 (3) (bpr any ordinance or resolution. damagedo public health and welfare, including to fish, shellfish,

(c) Any zoning ordinance that is enacted, or resolution that\dldlife and public or private propertghorelines and beaches.
adoptedunder s59.69 60.61, 60.62 61,350r 62.23 (7)that is (h) “Removal costs” means the costs of removal that are
relatedto noise. incurredafter an oil dischge occurs qrif there is a substantial

(6) A city, village town or county may regulate the hourghreatof an oil dischage, the costs to prevent, minimize or miti
between11:00 p.m. and 6:00 a.m. that an outdoor sport shootifigte an oil dischge.
rangemay operate, except that such a regulation may not apply ta(i) “State contingency plan” means the plan prepared and pub
alaw enforcement iter as defined in 1.65.85 (2) (c)a member lishedunder s292.11 (5).
of the U.S. armed forces or a private security person as defined if2) Notwithstanding any provision ofs. 93.57 299.11
S.440.26 (1m) (hwho meets all of the requirements under £99.13 299.31 299.43 299.45 299.51 299.53 or 299.55
167.31(4) (a) 4. subchsll andIV of ch. 30 ch.29, 166, 281, 283, 289, 291 0r 292

(7) A person who is shooting in the customary or a generafy subchll of ch. 295 or any other provision of this chaptamper
acceptablenanner at a sport shooting range between the hoursefis immune from liability for damages resultifrpm the per
6:00 a.mand 1.:00 p.m. is presumed to not be engagindisor  son'sacts or omissions and for the removal costs resulting from
derly conduct merely because of the noise caused by the shootihgpersons acts or omissions if all of the following conditions are

History: 1997 a. 2422001 a. 302005 a. 155 _ _ met:
ShOpTingrange UMIess e Tande was & Aiul Lse Ander the ordinance as of Jure 142) ThOSe acts or omissions were taken while rendering-assist
1998. Town of Avon v Edgar Oliver2002 WI App 97253 Wis. 2d 647644 Nw2d ~ ance,advice or care related to the threat of an oil digghimto the
260, 01-1851 navigablewaters of this state or related to the removal of oil result
o o o ) ing from an oil dischage into the navigable waters of this state.

895.53 Civil and criminal liability exemption; tests  for (b) The assistanceydvice or care was consistent with the
intoxication. (1) In this section: nationalcontingency plan or the state contingency plan or was

(a) “Conservation warden” means a person appointed as a cgtherwisedirected by the federal on-scene coordinator oseise
servationwarden by the department of natural resources undeféaryof natural resources.

2310). _ o (3) Theimmunity under sub(2) does not extend to aper
(b) “Traffic officer” has the meaning specified in310.01 son:
(70). (a) Who is required to act under282.11 (3) because the per

(2) Any person withdrawing blood de request of a tié  son possessed or controlled the oil that was initially disgédr
officer, law enforcement diter or conservation warden for theinto the navigable waters of this staie caused the initial dis
purposeof determining the presence or quantity of alcohol; coghargeor initial threat of dischae of the oil into the navigable
trolled substances, controlled substance analogs oc@mbina  watersof this state.

tion of alcohol, controlled substances and controlled substancey) whose act or omission involves gross negligence of reck
analogsis immune from angivil or criminal liability for the act, |ess wanton or intentional misconduct.

exceptfor civil liability for negligence in the performance of the (c) Who causes personal injury or wrongful death
act. p jury C g .
(4) A person under sul3) (a) is liable for any damages or

(3) Any employer of the person under s(&).or any hospital o
whereblood is withdrawrby that person has the same immunit{/erm\/adCOStS that another person is immune from under(&jb.

from liability under sub(2). (5) Nothingin this section décts the responsibility of per
History: 1983 a. 5351983 a. 538.256; Stats. 1983 s. 895.58985 a. 3311995 sonunder sub(3) (a)to fuffill that persors requirements under
a.448 2005 a. 155 s.292.11

History: 1995 a. 1921997 a. 35252 2003 a. 33
895.54 Liability exemption; notification of  release. A o )
personis immune from any liability regarding any act or omissio#95.555 Civil liability exemption; anhydrous ammo -
regarding the notification of any applicabldicé# or person under hia. (1) LiaBiLTY EXEMPTION. Except as provided under sub.
$.51.37 (10)304.06 (1)971.17 (4myr(6m)or980.11 Thissee (2), any person who owns, maintains; installs anhydrous
tion does not apply to willful or wanton acts or omissions. ~ ammoniagquipment, as defined inX1.10 (1) (b)or who uses
History: 1991 a. 2691993 a. 479 anhydrousammonia for any legal purpose is immune from any
civil liability for acts or omissions relating to the anhydrous
895.55 Liability exemption; oil discharge  control.  ammoniaequipment or to anhydrous ammonia that calaseage
(1) In this section: or injury to an individual, if that damage or injury occurs during
(a) “Damages” means those damages specifie8BituSC the individuals violation of s101.10 (3) (c)(d), (e), or (f).
2702(b) (2) and includes the cost of assessing those damages. (2) ExCePTION. A person is not immune from civil liability
(b) “Dischage” means, but is not limited to, spilling, leakingundersub.(1) if the damage or injury is caused by the person’
pumping,pouring, emitting’ empty”']g or dump|ng .recklessor wanton acts or omissions or by .aCtS or omissions
(c) “Federal on-sceneoordinator” means the federafiofal |n'|[_|e_r:de_d%0tlhe p;aoros;)n i(ilg?use damage or injury
designated byhe federal environmental protection agency or the istory: a3 &
U.S. coast guard to coordinate and direct responses under 486 56 Liability exemption; handling of petroleum-

nationalcontingency plan. contaminated soil under contract with the department
(d) “National contingency plan” means the plan prepared aol transportation. (1) In this section:
publishedunder33 USC 132Xd). (a) “Person” means an individual, owneperator corpora

_(e) “Oil” means petroleum, hydrocarbon, vegetable or minergbn, limited liability company partnership, association, munici
oil of any kind or in any form and includes oil mixed with wastgsality, interstate agenggtate agengys defined in €.12 (1) (b)

otherthan dredged spoil. or federal agency

(f) “Person” means an individual, owneperator corpora (b) “Petroleum—contaminated soil” means smhtaminated
tion, limited liability company partnership, association, munici with material derived from petroleum, natural gas or asphalt
pality, interstate agenggtate agency or federal agency deposits,including gasoline, diesel and heating fuditp,ified

(9) “Removal” means the containment and elimination of ofietroleumgases, lubricants, waxes, greases and petrochemicals.
from water shorelines and beachestioe taking of other actions, (2) A person is immune from liability arising unde2982.11
including disposal, as may be necessary to minimize or mitigaaadfrom any liability for the removal or remedying of petroleum-
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contaminatedsoil or for damages resulting from the person’ 1. Any fence enumerated unde®6.02
actionsor omissions relating to petroleum-contaminated soil if all 2. A theft alarm signal device, a lglmr alarm or any other
of the following apply: securityalarm system or device.

(a) The acts opmissions by the person occurred while-per 3, A dog.

forming a contract entered into undegd.06 (2) includingacts () sypject to patd), an owner or custodian of a confined-ani
or omissions by any person who has a direct contractual relatiqfl| is immune from civilliability for any damages to a person

ship with the prime contractpras defined in s779.01 (2) (d) ho suffers the d hile violati tt tina to violat
undera contract entered into undei84.06 (2)to perform labor gg(Z?J’e?gr(sZ)ore(Z;Tages while violating or afiempring fo violate

or furnish materials. (c) An owner or custodian of an animal thatakeased in viola

(b) In the course of performing a contract described IPRr oy of 5.943.75 (2)or (2m) is immune from liability for any dam
petroleum-contaminatesbil was encountered on the property OBgescaused by that released animal.

which the contracted activity is taking place, and the petroleum= (d) The immunityprovided to an owner or custodian of a-con

contaminatedsoil cannot be avoided in performing the contrachneol animal under pab) doesnot apply if the injury was caused

(c) The acts or omissions involvimgtroleum—contaminated p, 5 security device that is intendedli&ely to cause death or
soil on the property were required by reasonably precise Spec'f'ﬁgeatbodily harm, as defined in 839.22 (14)
tionsin the contract entered intmder s84.06 (2) and the acts History: 1991 a. 20269, 1993 a. 271995 a. 791997 a. 27192, 248 1999 a.

or omissions conformed to those specifications, or were otherwise2001 a. 56
directedby the department of transportation or by diepartment

of natural resources. 895.58 Liability exemption; use o]‘ special waste under
(3) Subsectior{2) does not apply to any person to whom angublic works contracts. (1) In this section:
of the following applies: (a) “Department” means the department of natural resources.

(a) The person brought petroleum—-contaminated soil onto the(b) “Local governmental unit” means a political subdivision
propertyor otherwise caused the initial contamination of the-progf this state, a special purpose district in this state, an agency or

erty with a hazardous substance, as defined 293.01 (5) corporationof such a political subdivision or special purpdie
(b) The persors act or omission constitutes gross negligen¢éCh or & combination or SU?U““ of any of the foregoing.
or involves reckless, wanton or intentional misconduct. (c) “Public works project” means any work done under-con

(c) The person fails to warn the department of transportatiBctto a state agency or local governmental unit.
or the department of natural resources about the presence ofcr) “Solid waste” has the meaning given ir289.01 (33)
petroleum-contaminatedoil encountered at the site, if the (d) “Special waste” means any type of solid wdstevhich
petroleum-contaminatesbil was reasonably known to the persothe departmenthas granted a waiver or an exemption under s.
but not to the department of transportation or to the departmen280.43(3), (4), (7), or (8) or that is exempt by rule promulgated
naturalresources. unders.289.05 (4)

(d) The person is under a previous or separate contract with §2) The department may characterize a special wastait
stateagencyas defined in 4.12 (1) (b) solely to remove aem  ablefor beneficial use in public works projects. The department
edy petroleum-contaminated soil or hazardous substances onghall compile and maintain a list of special wastes that are suitable

property. for use in specified types of public works projects in a format
(e) The person causes personal injury or wrongful death. readily available to the general public and only those special
History: 1997 a. 237 wastesmay be required by contracting agendede used in a
) ] ) public works project. The list may include conditionader
895.57 Damages and immunity; unauthorized release which the special waste may be used inphiblic works project
of animals. (1) In this section: in order for subs(3) and(4) to be applicable. The list under this

~ (ag) “Animal” means all vertebrate and invertebrate speciesubsectioris not a rule under 227.01 (13)
including mammals, birds, fish and shellfish but excluding (3) Specialwaste, when used in a public works project, is

humans. exemptfrom regulation asolid waste under c289if all of the
(am) “Humane oficer” means an dicer appointed under s. applicableconditions included in the list compiled under @.
173.03 aremet.
(b) “Local health diicer” has themeaning given in £50.01 (4) A person is immune from liability for the use secial
(5). wasteon a public works project or for damages resulting from the

(c) “Peace dfcer” has the meaning given in339.22 (22)  person’sactions or omissions relating to the use of the special
(2) A person who intentionally releasas animal that is law Wasteon a public works project if all of the following apply:
fully confined for scientific, farming, companionship or pretec (a) The acts opmissions by the person occurred while-per
tion of personsor property recreation, restocking, researchformingwork under a contract far public works project includ
exhibition, commercial or educational purposes, activihout ing acts or omissions by any person who has a diauractual
the consent of the owner or custodian of the animal, is liakieeto relationshipwith the prime contractpas defined in §/79.01 (2)
owneror custodian of the animal fdamages, punitive damages{d), under a contract faa public works project to perform labor
attorneyfees and interesin the amount of the damages incurredr furnish materials.
atthe rate of 12% per year from the date of the intentional release(b) The acts or omissions involving the special wastes were
The damages awarded shall include the costs of restoring the asguiredor permitted in a contract for a publiorks project and
mal to confinement. theacts or omissions conformedtt® provisions of the contract.

(3) Subsectiorf2) does not apply to any humandiasr, local (5) Subsectiori4) does not apply to any person to wheither
healthofficer, peace difcer, employee of the departmentridtu  of the following applies:

ral resources while on any land licensed undé68.15 169.18 (@) The persors act or omission involved reckless, wanton or
or 169.19 subject to certification under©0.21, or designated as jntentionalmisconduct.
a wildlife refuge under s29.621 (1)or employee of the depart
mentof agriculture, trade and consumer protection if thieefs
or employees acts are in good faith and in an appareatithe
rizedand reasonable fulfillment of his or her duties.

(4) (a) In this subsectiorisecurity device” includes any of 895.59 Liability exemption; disclosure of rule viola -
the following: tions. (1) In this section:

(b) The persors act or omission resulted in injury or death to
anindividual.
History: 1999 a. 9185 2003 a. 882005 a. 253
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(@) “Agency” has the meaning given in227.01 (1) of the following situations in which discretion is not allowed:
(b) “Small business” has the meaning given i225.114 (1) (a) The agency discovers the violation befiiee small busi
but does not include an entitgs defined in $48.685 (1) (b)or ness discloses the violation.
50.065(1) (c) (b) The violation is disclosed after an agency audit or inspec

(2) Eachagency shall promulgate a rule that requites tion of the small business has been scheduled.
agencyto disclose in advance the discretion that the agency will ¢y The violation was identified as part of the monitoring or
follow in the enforcement of rules and guideliagginst a small ‘g5 5jingrequirements thare consistent with the requirements
business. The rule promulgated undehis subsection shall underan existin ;
. - . ; : g permit.
includethe reduction or waiver of penalties for a voluntary disclo S . . .
sure,by a small businessf actual or potential violations of rules, (d) The violation results in a substantial economic advantage
or guidelines. The rule promulgated under this subsection mqy the small business. .
include the consideration of the violatsrability to paywhen (e) The small business has repeatedly violated the same rule
determiningthe amount of any monetary penaklgsessment, or or guideline.
surcharge.The rule promulgated under tisisbsection shall spec  (f) The violation may result in an imminent endangerment to
ify when the agency will natllow discretion in the enforcementthe environment, or to public health or safety
of a rule or guideline against small businesses and shall include alistory: 2003 a. 145
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