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CHAPTER 803

CIVIL PROCEDURE — PARTIES

803.01 Partiesplaintiff and defendant; capacity 803.06 Misjoinder and nonjoinder of parties.
803.02 Joinder of claims and remedies. 803.07 Interpleader.

803.03 Joinder of persons needed for just and complete adjudication. 803.08 Class actions.

803.04 Permissive joinder of parties. 803.09 Intervention.

803.045 Actions to satisfy spousal obligations. 803.10 Substitution of parties.

803.05 Third-party practice.

NOTE:  Chapter 803 was ceated by Sup. Ct. Ordey 67 Wis. 2d 585 638  whom theminor or mentally incompetent resides or who has the
(1975),which contains Judicial Council Committee notes explaining each sec minor or mentally incompetent in custody

tion. Statutes prior to the 1983-84 edition also have these notes.
3. When the defendant is a minor 14 years of age oy apen

803.01 Parties plaintiff and defendant; capacity . thedefendang application made within 20 days after segvice
(1) ReAL PARTY IN INTEREST. No action shall be dismissed on thef the summons or other original process; if the defendant is under
groundthat it is not prosecuted the name of the real party inthatage or neglects to so apply omentally incompetent, then
interestuntil a reasonable time has been allowed afbgection uponthe courts own motion or upon the application of any other
for ratification of commencemeraf the action byor joinder or party or any relative or friend or the defendanguardian upon
substitutionof, the real party in interesgnd such ratification, suchnotice of the application as the court directs or approves.
joinder, or substitutiorshall have the samefet as if the action 4. If the appointment, for a plainftibr a defendant, is after the
had been commenced in the name of the real party in interesgommencementf the actionjt shall be upon motion entitled in

(2) RePRESENTATIVES. A personal representative, guardianthe action. If theappointment is for a plaintiind is made before
bailee, or trustee of an express trust, a party with whom or the action is begun, the petition for appointment shall be entitled
whosename a contract has been made for the benefit of anotiethe name of thaction proposed to be brought by the minor or
or a party authorized by statute may sue ingity’'s name with  incompetentand the appointment may be made before the sum
outjoining the person for whose benefit the actiobrisught. A monsis served. Upon the filing of a petition for appointment
partnerasserting a partnership claim may sue inghenels  beforesummons, the clerinay impose the fee required for the
namewithout joining the other members of the partnership, bgbmmencemerf an action, but in that event no additional eom
the partnershall indicate in the pleading that the claim assertgflencementee may be imposed when the summons is filed.

belongsto the partnership. 5. The motioror petition under subd. shall state facts shew

(3) INFANTS OR INCOMPETENT PERSONS. (&) Appearance by ing the need and authority for the appointment. The hearing on the
guardian or guardian ad litem. If a party to an action or proceed motion or petition undesubd 4., if made by a minor or mentally
ing is @ minor or if the court has reason to believe thgt a party jiscompetenperson for such persenguardian ad litem, may be
mentally incompetent to have ctye of thepartys afairs, the pe|d without notice and the appointment madedogier If the
party shall appeaby an attorneyby the general guardian of themotion or petition is made foa minor or mentally incompetent
party’s property whamay appear by attorney or by a guardian agn is an adverse partihe hearing shall be on notice.

litem who may appear by an attornef guardian ad litenshall . . .
be appointed in all cases where the minor or incompetent has no®:. If & compromise or a settiement of an actioproceeding
generalguardian of propertyor where the general guardian fail 0 Which an unrepresented minor or mentally incompetent person

to appear and act on behalf of thard or incompetent, or where S @ party is proposed, a guardian ad litem shall be appointed, upon

theinterest of the minor or incompetent is adverse to that of fRglition in a special proceeding, to protect the intertte minor
generalguardian. Except as provided ir887.10 if the general ©F incompetent even though commencement of an action is not
guardiandoes appear and act and the interests ogémeral proposed. Any compromise or settlement shall be sutgect
guardianare not adverse to the minor or incompetent, a guardi% /.10
adlitem shall not be appointed. Except as provided 879.23 (c) Procedure where minor or incompetent not represented.
(4), where the interests of the minor or mentally incompetent pdr If at any time prior to the entry of judgment or final ordee
sonare represented by an attorney of record the court shall, exésptrt finds that either a mingror a person believed by the court
upongood cause stated in the record, appoint that attorney astthee mentally incompetent to have deof his or her &irs, has
guardianad litem. not been represented in the action or proceeding as provided in
(b) Guardian ad litem. 1. The guardian ad litem shall bePar.(a), there shall be no furth@roceedings until a guardian ad
appointedby acircuit court of the county where the action is to bitem is appointed. In making such appointment, the cshatl
commencear is pending, except that the guardian ad litem shéi & reasonable time within which the guardian ad litem may
be appointed by a circuit court commissioner of the county fRoveto vacate or strike any order entered or action taken during
actionsto establish paternity that are before direuit court com ~ the period when auardian ad litem was required; and as to all
missioner. mattersto which objection is not made, the guardian ad litem and
2. When the plaintffis a minorl4 years of age or ovampon theward shall be bound. Any such motion by a guardian ad litem
the plaintiff's application or upon the statelpplication under s. Shallbe granted as a matter of right.
767.045 (1) (c)or if the plaintif is under thatigeor is mentally 2. If the court finds aftethe entry of judgment or final order
incompetentupon applicatiorof the plaintif’s guardian or of a thata person, who at the time of entry of judgment or final order
relativeor friend or upon application of the stateder s767.045 wasa minor or mentally incompetent, was not represented in the
(1) (c). If the application is madey a relative, friend or the state,actionor proceeding by an attorneyrecord or otherwise repre
noticethereof must first be given to the guardian if the pldihéé sentedas provided in para) the judgment or order shall be
onein this state; if the plainfihas none, then to the person withvacatedon motion of:
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a. The minor or mentally incompetent, fshom no appoint 2. If the party joined chooses to participate in the prosecution
mentwas made, at any time prior to the expiratioora# year after of the action, the party joined shall have an equal voice with other
the disability is removed; or claimantsin the prosecution.

b. The personal representative of such minor or mentally 3. Except as provided in pé&bm), if the party joinecchooses
incompetentat any time prior to the expiration of one year aftao have his or her interest representedhgyparty who caused the

the death of the minor or mentally incompetent. joinder,the party joineghall sign a written waiver of the right to
History: Sup. CtOrder 67 Ws. 2d 585638 (1975):1975 c. 2181977 ¢. 299 participatethat shall expressonsent to be bound by the judgment
449 1981 c. 3171993 a. 4811997 a. 352001 a. 61102 in the action. The waiver shall become binding when fiéti

The county in which proceedings are brought must thayfee of the appointed . . -
guardianad litem. Romaska Whilwaukee, 108 Ws. 2d 32321 N.W2d 123(1982).  the court, but a party may withdraw the waiver upon timely
Sub.(3) (a) requires that, in all cases, a minor who is a party to an action must havetion to the judge to whom the case has been assigned with

a court-appointed general guardian of the property or a guardian ad Titdme. gen i i i
eralguardiansparents must to be appointed by the court. The pauitrney does noticeto the other parties. A party who represents the interest of

notrepresent the minamless the attorney has also been appointed guardian ad litgfotherparty and who obtains a judgment favorable to the other
or general guardian. JenserMcPherson, 2002 WI App 29858 Wis. 2d 962655  party may be awarded reasonable attorneys fees by the court.
N.W.2d 487. L . . -

4. If the party joined moves for dismissal without prejudice
asto his or her claim, the party shall demonstrate to the court that
it would be unjust to require the party to prosecute the claim with
fie principal claim. In determining whether to grant the motion
do dismiss, the court shall weigh the possible prejudice to the

803.02 Joinder of claims and remedies. (1) A party
asserting a claim to relieds an original claim, counterclaim,
cross—claimpr 3rd party claim, may join, either as independe

or as alternate claimasmany claims, legal or equitable, as th . - L
party has against an opposing party movantagainst the stateinterest in economy of judicialfeft.

e ; bm) Joinders because of implication of medical assistance.
(2) Wheneveraclaim is one heretofore cognizable only afte ( - - oo
anotherclaim has been prosecuted to a conclusion, the 2 clai[f%he det;;artment of hdealzhgaéné:i fgnglly serwcefsth joinechasty ‘
may be joined in a single action; but the court shall grant relief rsuf_an odpar (at))arQV S'f h 4( )h e%ause orthe ?rr?v'sl'ﬁn Od
that action only in accordance with the relative substantive rigfgnefitsunder subchlV of ch. 49 the department of health an

of the parties. In particulaaplaintiff may state a claim for money [amily services need nsigna waiver of the right to participate
anda claim to have set aside a conveyance fraudulent as toltﬂ]eg]rder to have its interests represented bypérey that caused

e ; ' ; N iahi oinder If the department of health and family services makes
E;g;mlgrﬂtgsg;ﬂm having obtainedjadgment establishing the no selection under pab), the party causing the joinder shall+ep

History: Sup. Ct. Orde67 Wis. 2d 585642 (1975)1975 ¢. 218 resentthe interests of the department of health and family services
sl =P i ° 5642 1979 ¢ andthe department of health and family services shalicaend
803.03 Joinder of persons needed for just and com - Dby the judgmentin the action. _
plete adjudication. (1) PERSONSTO BE JOINEDIF FEASIBLE. A (c) Scheduling and pretrial conferences. At the scheduling
personwho is subject to service of procesdsall be joined as a conferenceand pretrial conference, the judge to whom the case
partyin the action if: hasbeen assigned shall inquire concerning the existence of and
(a) In the persoss' absence complete relief cannot be accordéi@inder of persons with subrogated, derivatimeassigned rights
amongthose already parties; or andshall makesuch orders as are necessary fiecafiate the pur

%sesof this section. If the caseas action to recover damages

(b) The person claims an interest relating to the subject of sedon alleged criminally injurious conduct, the court shall

actionand isso situated that the disposition of the action in the p thquireto see if an award has been made unded4®and if the

son’sabsence may: R .
- . . . departmenbf justice is subrogated to the cause of action usider
1. As a practical matter impair or impede the persability 948.15 J 9

to protect that mtenf—:‘srt]; or read _ b (3) DETERMINATION BY COURT WHENEVER JOINDERNOT FEASH

2. Leave any of the persons already parties subject to-a sy ¢ any such person has not been so joined, the judge to whom
stantialrisk of incurring double, multiple or otherwise iNCORSISyhe casehas been assigned shall order that the person be made a
tentobligations by reason of his or her claimed interest. party. If the person should join as a plaifibitit refuses to do so,

(2) CLAIMS ARISING BY SUBR.OGATION,DERIVATION.AND ASSI.GN- the person may be made a defendamﬁm proper case, an invol
MENT. (a) Joinder of related claims. A party asserting a claim for untaryplaintiff.” If a person as described in suti§.and(2) cannot
affirmativerelief shall join as parties to the action all persons Whse made a partythe court shall determine whether in equity and
atthe commencement of the action have claims based upen yfbd conscience the action should proceed among the parties
rogationto the rightsof the party asserting the principal claimpeforeit, or should be dismissed, the absent person being thus
derivationfrom the principaklaim, or assignment of part of theregardedas indispensable. The factors to be considered by the
principal claim. For purposes of this section, a pessoght to  courtinclude:

recoverfor loss ofconsortium shall be deemed a derivative right. (a) To what extent a judgment rendered in the pessasence
Any public assistance recipient or agstate of such a reC'p'emmight be prejudicial to the person or those already parties:

assertinga claim against a 3rd party for which the public assist (b) The extent to which, by protective provisions in the judg

anceprovider has aight of subrogation or assignment under s. by the Shapi  relief h i
49.89(2) or (3) shalljoin the provider as a party to the claim. Any€ntby the shaping of relief, or other measutis,prejudice can
fessened or avoided;

party asserting a claim based upon subrogation to part of the cl ) ] ]
of another derivation from the rights or claim of another (c) Whether a judgment rendered in the persaiysence will
assignmenof part of the rights or claim of another shall join as Be adequate; and

party to the action the person to whose rights the party is subro (d) Whether the plaintifwill have an adequate remedy if the
gated,from whose claim the party derives his or her rights @ction is dismissed for nonjoinder

claim, or by whose assignment the paatyquired his or her rights  (4) PLEADING REASONSFORNONJOINDER. A pleading asserting

or claim. aclaim for relief shall state the names, if known to the pleadier
(b) Options after joinder. 1. Any party joined pursuantpatr  any persons as described in su{d9.and(2) who are not joined,
(a) may do any of the following: and the reasons why they are not joined.
a. Participate in the prosecution of the action. (5) EXCEPTIONOF CLASSACTIONS. This section is subject to s.
b. Agree to have his or her interest represented by the p#f3.08
who caused the joinder . o 221 1685 a. 159153 a. 2819804 31 1695 o Z71987 . 351600 A 82001 5
c. Move for dismissal with or without prejudice. 103
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Whenthe constitutionality of a statute is challenged in an action tithera declar (4) SePARATETRIALS. The court may make such orders as will
atoryjudgment action, the attorney general must be served, but failure to do so a

trial level was cured by service at the appellate level. In Matter of Estate ofFes;#(flévem a pa“y from bemg embarrassedv delayed’ or put to
100Wis. 2d 437302 N.W2d 414(1981). expensdy the inclusion of a party against whom the party asserts

Sub.(2) (b) requires a subrogated party to choose one of the listed options or rigkclaim and who asserts no claim against the panty may order

dismissalwith prejudice. Radldéfv. General Casualty Cd.47 Ws. 2d 14 432 i indi
NW 20597 (Ct. App. 1988). separatdrials or makeother orders to prevent delay or prejudice.

Themere presence of a party does not constitute “participation” under sub. (2) (bJiStory: Sup. Ct. Ordei67 Ws. 2d 585646 (1975)1975 c. 2181985 a. 37
A subrogated insurer who exercises none of the 3 options under sub. (2) (b) must payjoss-reference: See s632.24as to insurers being made defendants. )
its fair share of attorney fees and costs if it has noti@ndfdoes nothing to assist ross—reference: See s775.10providing that the state may be made a party in
in the prosecution of thection. Ninaus \State Farm Mutual Automobile Insurance an action to quiet title to land.
C0.220 Wis. 2d 869584 N.W2d 545(Ct. App. 1998). In an action for injuries allegedly sustained as a resulseparate sgical proce
Failureto comply with the technical requirementder sub. (2) (b) that a joined duresperformed by 2 unassociated doctors residing fieraifit countiesseparate
partymust file a written waiver of the right fmarticipate in the trial does not prevent placesof trial were required and joinder of separate causes of action was improper
thejoined partys assertion that it had a representation agreewiémthe joining  Voight v Aetna Casualty & Surety C80 Wis. 2d 376259 N.w2d 85(1977).
party. Gustafson vPhysicians Insurance C223 Ws. 2d164 588 N.W2d 363(Ct. Whenan insurer made a good-faith request for a bifurcated trial snde(2) (b)
App. 1998). onthe issue of coverage, the trial court erred in finding that the insurer acted in bad
Whethera party is an “indispensable party” requires a 2—part inqéingt it must  faith by refusing to settle. Mowry, Badger State Mutual Casualty @9 Ws. 2d
be determined if the party is “necessary” for one of the three reasuaies sub. (1). 496, 385 N.W2d 171(1986).
If not, the party cannot be “indispensable” sub. (3). If the party is found negessaryhata policy is one of indemnity rather than liability does not prevent direct action
then, whether “in equity and good conscience” the action should not proceed ingfginstinsurer Decades MonthlyFund v Whyte & Hirschboeckl 73 Ws. 2d 665
absencef the party must be determined. Dairyland Greyhound Rerky McCal  495N.w.2d 335(1993).

lum, 2002 WI App 259258 Ws. 2d 210655 N.W2d 474 02-1204 Joinderof one tortfeasor who causes an injury and a successive tortieasor
aggravateghe injury is permitted by this section. KluthGeneral Casualty C&78
803.04 Permissive joinder of parties. (1) PERMISSIVE W'%]Zd 808 5_3:5 N-Wfdt 4t42(Ct- App. 19?t3)t-_ | iah 10 have all parties identified
P : P ereis neither a statutory nor a constitutional right to have all parties identifie
JOINDER. Al_l persons_ may Jjoin in one aCtlc_m as plaflsrtlllf t_hey_ to a jury but as a procedural rule, the court should in all cases apprise the jurors of
assertany right to relief jointly severally or in the alternative in thenames ofll the parties. StoppleworthRefuse Hideawaync. 200 Ws. 2d 512
respectof or arising out of the same transaction, occurrence,%ﬁlt\lﬁV\/_-Zd 87(f>(_ct. App. 1996)93—3_182I ot a party t the underiing|
; ; ; ; e issue of insurance coverage involves a party not a party to the underlying law
seriesof transactions or occurrences an.dny.queStlon.Of law or suit, coverage may be determined by either a bifurcated trial or a separate declaratory
factcommon to all these persons will arise in the action. Al pgidgment action. The plaintiand any other party asserting a claim in the underlying
sonsmay be joined in one action as defendants if there is assenean_' | #St bf; naEmeﬁéﬁnd cogsotlidﬁtzigg V\v,i\}h tg% uyf%%n'gl 3\333!16%13)(/1%% g)ﬂquired-
: i : ; ; ire_ InsuranceExc e vBasten, s. . ,
agglnstthemjomtly, se\(erally or in the alternative, any right t0 943377 9
relief in respecof or arising out of the same transaction, O€CUr Thefederal compulsory counterclaim rule precluded an action against an insurer
rence,or series ofransactions or occurrences and if any questionderthe state direct action statute when the action directly against the insured was
of law or fact common to all defendants will arise in the actioﬁ"?‘"edzy rule. Fagnan.\Great dce“”g' E“)S‘(";"”ﬁe G"Zz F2d 418%978)' dinth
L . ; L n order to join an insurer under sub. (2) (a), the accident must have occurred in this
Q ]Plahn_“ff or def(tanclilam neel(_j fngt be |r&te$3(§ed n tObtaJmEg Qhteor the policy must have been issued or delivered in the state. Nitionwide
elfendaingagainst a e rellef demandedludgment may be Mutual Insuraﬂcg (._7(619 F2d _7(1980). ) ) ) o
givenfor one or more of the plairfsf accordingo their respective . 5,#12-%), éﬁ);iolgmé?g (t:% pe(?rggt%r;f; Cr!éclhm/thvé?lggndﬂ Qort alﬂggl%%rgpglgg \évgiranty
rightsto relief, and against one or more defendants according(ﬁoz)j ! u poration urt ! u '
their respective liabilities. A breach of fiduciary duty was negligence for purposes istttsin'sdirect
(2) NEGLIGENCEACTIONS: INSURERS. (a) In any action for dam actionand direct liability statutes. Federal Deposit Insurance ColpGIC Indem

agescaused by negligence, any insurer whiaek an interest in the nity Corp.462 - Supp. 7591978).

outcomeof such controversy adverse to faintiff or any of the 803.045 Actions to satisfy spousal obligations.
partiesto such controversyr which by its policy of insurance (1) Exceptas provided in sulf2), when a creditor commences an
assumesr reserves the right to control the prosecution, defenggtion on an obligation described ir766.55 (2) the creditor may

or settlemenbf the claim or action, or which by its policy agreegroceedagainst the obligated spouse, the incurring spouse or both
to prosecute or defend the action brought by pléiatiiny of the spouses.

partiesto such action, or agrees to engage counsel to prosecute 9%) In an action on an obligation described iA686.55 (2) (a)

or5(b), a creditor may proceed against the spouse who is not the

by this section made a proper party defendant in any actigfjizatedspouse or the incurring spouse if the creditor cannot
broughtby plaintiff in this state oraccount of any claim agaInSt(%btainjurisdiction in the action over the obligated spousther

theinsured. If the policy of insurance was issued or delivered o i
sidethis state, the insurer is by thiaragraph made a proper partljl Cuting Spouse.

; : o ; = (3) After obtaining a judgment, a creditor may proceed
;jhei;esr;g%nbnly if the accident, injury or negligence occurred Ir:llgainsteither or both spouses to reach marital propergilable

(b) If an insurer is made a party defendant pursuant to this ngg satisfaction of the judgment.
; ; : . . (4) Thissection does notfafct the property available under s.
tion and it appears at any time before or during the trial that thgr 55(2) to satisfy the obligation.

is or may be a cross issue betweenitiserer and the insured or " .-
. . - - istory: 1985 a. 37
anyissue between argther person and the insurer involving the

que§ti0n0f the insurés ||ab|||ty if judgment Sh0u|d be rendered803lo5 Third_party practice_ (1) At any “me after com
in theaction, cause the person who may be liable upon such cig$s may cause a summons and complaint to be sexv@tla per
issueto be made a party defendant to the action and all the issy&§ not a party to the action who is or may be liable to the
|nV0|Ved n the ContI’O_Versy determ|ned !n the tr|a| Of the a(_:tlon @’efendingparty for a” or part Of the p|a|nﬂs C|aim against the
any 3rdparty may be impleaded as provided i833.05 Nothing defendingparty or who is a necessary party undes@3.03 The
hereincontained shall be construed as prohibitimg trial court — thjrd—partyplaintiff need not obtain leave to implead if hesbe
_from d|rect|ng e}nd conducting separate trials on the_ issue of liakibryesthe third—party summons and third-party complaint not
ity to the plaintif or other partyseeking dfrmative relief and on |aterthan 6 months aftehe summons and complaint are filed or
theissue of whether the insurance policy in questiéord$ cov  thetime set in a scheduling order undeB®2.1Q thereafterthe
erage. Any party may move for such separtaals and if the court  third—partyplaintiff must obtain leave on motion upon notice to
ordersseparate trials it shall specify in its ordiee sequence in || partiesto the action. The person served with the summons and
which such trials shall be conducted. third—partycomplaint, hereinafter called the third—party defend
(3) ACTIONS AFFECTING MARITAL PROPERTY. In an action ant,shall make defenses to the third—party pldirgi€laim as pro
affectingthe interest of a spouse in marital propesty defined videdin s.802.06and counterclaims against the third—paatgin
underch.766, a spouse who is not a real party in interest or a patiff and cross—claims against any other defendant as provided in
describedunder s803.03may join in or be joined in the action. s.802.07 The third—party defendant may assert against the plain
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tiff any defenses which the third—party plaintiés to theplain- Theclass action statute has no application to making claims against a dduhty

e ; Pl tiple claims must identify each claimant and show each clairsaanithorization.
tiff’s claim. The third—party defendant may also assert any clajfflys\," miwaukee County71 Wis. 2d 401238 N.W2d 509(1974).

e_lgainstthe plaintif if th? claim is base_d upon the same raRSaC Thetrial court did not abuse its discretion in determining that an action for damages
tion, occurrence or series of transactions or occurrenceslas IScausedby the negligent withdrawal of groundwater was not an appropriate class
plaintiff's claim against the third—party plairtif The plaintif action. Nolte v Michels Pipeline Const. In8B3Wis. 2d 171265 N.W2d 482(1978).

f - - : . Thetest of common interest to maintairlass action is whether all members of
may assert any claim against the third—party defendant if the cl ortedclass desire the same outcothat their alleged representatives desire.

is based upon the same transaction, occurrence or series of tratsoel. First Federal Savings & Loan Associati68,Ws. 2d 668266 N.W2d 352
actionsor occurrences as is the plaifiifclaim against the third— (1978).

F P Themaintenance of a class action involving nonresident class members does not
party plalntlff, and the third part)defendant thereUpon sI‘]‘f’l”exceedhe constitutional limits of the jurisdiction of tieeurts of this state. The due

assertdefenses as provided in82.06and counterclaims and processequisites for thexercise of jurisdiction over unnamed nonresident plesntif
cross—claimss provided in 302.07 areadequate notice and representation. Schlesgdlis—Chalmers Corp86 Ws.
. . . . 2d 226 271 N.Ww2d 879(1978).
(_2)_ When a counterclaim issserted against a planh_tlfhe Thetrial court must decidi the named plainti can fairly represent the common
plaintiff may cause a 3rd party e brought in under circum classinterest that they share with the representass and if joinder of all members

i i i i mpracticable. O’Leary.\Howard Young Medical CenteB9 Wis. 2d 156278
zganceswhlch under this section would entitle a defendant to q@w.zdzn(cn ‘App. 1079)

To bring a class action: 1) there mbsta common or general interest shared by
(3) Oral agument permitted on motions under this sectiogll members of the class; 2) the named parties must represent the interest involved;
and3) it must be impractical to bring afiterested parties before the court. Mercury
may be heard by telephone undeB87.13 (1) Recordv. Economic Consultants1 Ws. 2d 482283 N.W2d 613(Ct. App. 1979).
History: Sup. Ct. Orde67 Wis. 2d 585648 (1975)1975 c. 218Sup. Ct. Order In addition to considering thilercury factors, thetrial court must weigh the
82Wis. 2d ix (1978); Sup. Ct. Ordet41 Ws. 2d xiii (1987). advantagesf disposing of the entire controversy in one proceeding againstfire dif
Judicial Council Committee’s Note, 1977 Sub. (1) has been amended to allowcultiesof combining divegent issues and persons. Crual/Saints Healthcare Sys
athird—party plaintif to serve thehird—party summons and third—party complainttem, Inc. 2001 W1 App 67242 Ws. 2d 432625 N.W2d 344
without leave of the court to implead if the third—party summons and third-party
complaintarefiled not later than 6 months after the summons and complaint in t%% . . .
original action are filed. The new six-month time perfas been created since the 3.09 ) |nterV§nt|0n- (1) Upon.tlmely motion anyone Sha”
old time period allowing a third—party plairttifo file a third-party summons and be permitted to intervene in an action when the movant claims an

third—partycomplaint without the need to obtain leave to implead during the time : : inh i :
in a scheduling order under s. 802.10 can no longer apply in most asesse of ?ﬁttereStrelatmg to the property dransaction which is the subject

sucha scheduling order is now completely discretionary with thejtrie. [Re  Of the action and the movant is situated that the disposition of
Ofgeé?f_felctclve JU_'ly lle'tlgg]ss Sub. (3) [ereated] al | ' o theaction may as a practical matter impair or impede the mevant’
udicial Council Note, :Sub. created] allows oralgument permitte: i ; ; ;
on motions under this section to be heardddgphone conference. [Re Ordeeef ablllty to protect that IntereSt.‘ unless. the mosinterest is ade
tive Jan. 1, 1988] quatelyrepresented by existing parties.
The statute of limitations is applicable to a claim made under sub. (1). Strassman(z) Upontimely motion anyone may be permitted to intervene

v. Muranyi, 225 Ws. 2d 784594 N.W2d 398(Ct. App. 1999). . . ‘ 0 Inte

in an action when a movasitlaim or defense arte main action
803.06 Misjoinder and nonjoinder of parties. (1) Mis- havea question of law or fact in common. When a party to an
joinder of parties is not ground for dismissal of an action. Parti@Stionrelies for ground of claim or defense upon any statute or
may be dropped or added by order of the courtramtion of any executiveorder or rule administered by a federal or stateern
partyor on its own initiative at any stage of the action and on sugggnta! officer or agency _orupo(rjl any rggulatlon, Erderule,
termsas are just. Any claim against a party may be severed dfgUIremenbr agreement issued or made purstanhe statute
proceededwith separately Oral agument permitted on motions OF €xecutive ordettheofficer or agency upon timely motion may

underthis subsection mav be heard by telephone un@é7sl3 P€Permitted to intervene in the action. In exercising its discretion
). Y Y P the court shall consider whether the intervention will unduly delay

or prejudice the adjudication of the rights of the original parties.

monshas not been served upon a named defendant, the court makp) A PErson desiring to intervene shall serve a motion to inter

enteran order on its own initiative, after notice to parties of recordeleupon the parties as provided ir881.14 The motion shall

dismissingthe action as to that defendant without prejudice. Statethegrounds therefor and shall be accompanied by a pleading
History: Sup. Ct. Ordel67 Wis. 2d 585649 (1975); Sup. Ct. Order3 Ws. 24 Setting forththe claim or defense for which intervention is sought.

xxxi (1976); Sup. Ct. Ordet41 Ws. 2d xiii (1987). The same procedure shall be followed when a statute gives a right
Judicial Council Committee’s Note, 1976Sub. (2) establishes arfielentpro-  to intervene.

cedurefor dismissing an action against a defendant who has not been served. It wijl,: .

helpalleviate situations such as clouds on title that could result from a summons th istory: Sup. Ct. Orde67 Ws. 2d 585650 (1975)1975 c. 218

was not served being on file with the clerk of court. [Re Ordectife Jan. 1, 1977] ) - b Ve
Judicial Council Note, 1988:Sub. (1) is amended to permit oragiament on havingwaited. Milwaukee Sewerage CommissioDR, 104 Ws. 2d 182311

motionsto drop or add parties to be heard by telephone confe{@e@rder d&c- N.w.2d 677(0_1‘ App. ;981)‘ ) : . . S
tive Jan. 1, 1988] Intervenorsn an action cannot continue their claim once the original action-is dis

missed. Intervention will not be permitted to breathe life into a nonexistent lawsuit.
. . . Foxv. DHSS,112 Ws. 2d 514334 N.W2d 532(1983).
803.07 Interpleader. ~ Persons having claims against the a newspaper could intervene to protect the right to examine a sealed court file.
plaintiff may be joined as defendants and required to interplegtekeex rel. Bilder vTown of Delavani12 Ws. 2d 539334 N.w2d 252(1983).
whentheir claims are such that the plaihisf or may be exposed A newspapes postjudgment motion to intervene to open sealed court records was

. S . . . timely and properC. L. v Edson140 Ws. 2d 168409 N.W2d 417(Ct. App. 1987).
to double or multiple liability It is not ground for objection to the Motions to intervene are evaluated practicaipd not technicallywith an eye

joinder that the claims of the several claimants or the titles @arddisposing of lawsuits by involving as many apparently coricerned persons as
which their claims depend do not have a common origin or are rigtompatible with éiciency and dugprocess. There is no requirement that the-inter

; : ; venor’sinterest be judicially enforceable irsaparate proceeding. olff v. Town of
identicalbut are adverse to and independent of one anottat Jamestown229 Ws. 2d 738601 N.W2d 301(Ct. App. 1999).

the plaintiff avers that the plainfifs not liable in whole or in part  After intervention, an intervents status is theameas all other parties. Once a

to any or all of the claimants. A defendant exposed to similgartyintervenes, all claims and defenses against it may be asserted. Kohler Co. v
P . : —Alai Sogeninternational Fund, Inc. 2000 WI App 6283 Wis. 2d 592608 N.W2d 746
“ab”'ty ma_y obtain SUC_h_ |nterplea_der by_ V\IalfyCI’OSS claim or A non-—party to @ircuit court action may intervene in an appeal brought by another
counterclaim. The provisions of this section supplement and dfarty, even after the time for filing a notice of appeal passed. City of Madison
notin any way limit thoinder of parties permitted in803.04 V- WERC, 2000 W1 39234 Ws. 2d 550610 N.W2d 94

History: Sup. Ct. Ordei67 Ws. 2d 585649 (1975)1975 c. 218

(2) Whenit comes to the attention of the cotirat the sum

postjudgment applicant for leave to intervene must shoficisuit reason for

803.10 Substitution of parties. (1) DeatH. (a) If a party
803.08 Class actions. When the question befotiee court is diesand the claim isot thereby extinguished, the court may order
oneof a common or general interest of many persons or tigen substitutionof the proper parties. The motion for substitution may
partiesare very numerous and it may be impracticable to brifg made by any party or liyesuccessors or representatives of the
themall before the court, one or more may sue or defend for teéceasegarty and, together with the noticefwaring, shall be
benefit of the whole. servedon the parties as provided irB1.14and upon persons not
History: Sup. Ct. Ordet67 Wis. 2d 585650 (1975). partiesin the manner provided in 801.11for the service of
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summons. Unless the motion fosubstitution is made not later affectingthe substantial rights of the parties shalbszegarded.
than90 days aftethe death is suggested on the record by serviéa order of substitution may be entered at any time, but the omis
of a statement of the facts of the death as provided herein for ¢iento enter such an order shall ndeaf the substitution.

deceasegarty the public oficer may be described as a partytbg oficial title

(b) In the event of the death of one or more of the pl&rdif ratherthan by name; but the court may require thie@f's name
of one or more of the defendants in the action in which the rigtbe added.

soughtto be enforcedurvives only to the surviving plairfsfor
only against thesurviving defendants, the action does not abatg
The death shall be suggested upon the recordtandction shall
proceedn favor of or against the surviving parties.

(2) IncomPETENCY. If a party becomes incompetent, the cou
uponmotion served as provided in sib) may allow the action

to be continued by or against threompetent partg'representa i, the names of the original parties if sucfepfverdict, reporor

tive. . finding be not set aside. But a verdict, report or finding rendered
(3) TRANSFEROFINTEREST. In case of any transfer of interestagainsta party after death is void.

theaction may be continued by or againstdhiginal party unless  “isiory: Sup. CtOrdey 67 Wis. 2d 585652 (1975)1975 c. 200218 1993 a.

the court upon motion directs the person to whom the interesuis

transferredo besubstituted in the action or joined with the origi A letter to the court and opposing counsel stating that the flhtifdied was not

nal party Service of the motion shall be made as provided in s339°5/o0.5f deailf ioder S60. () (ahneeior vGeneral e & Rubber Co.

) A “suggestion of death” that failed to identify the proper party to substitute for the
(4) PuBLIC OFFICERS;DEATH OR SEPARATIONFROM OFFICE. (@) deceasedid not trigger the running of the 90-day period ursidy. (1) (a). ik

; ; ; i i Waterman143 Ws. 2d 676421 N.W2d 872(Ct. App. 1988).
Whena public oficer, including a receiver or trustee appointed by Serviceof the suggestion of death only tre deceased plairfti§ attorney was

virtue Of any statute, is a party to.an action in dmm capacity  insufficientto activate the 90-day period in which a sub. (1) (a) motion for substitu
andduring its pendency dies, resigns, or otherwise ceases to hilds to be filed. Sub. (1) (a) does not require service afuggestiorof death on
office, the action does not abate and the succesaatasnatically all interested nonparties in every case but requires a determination of what nonparties

: . f P should be served in that case and how burdensome the task will be to protectthe inter
sub_stltutedas a party Proceed'_ngs followmg the sul_)stltutlslnall estsof all persons and move the litigation toward a fair and expeditious resolution.
be in the name of the substituted parbyit any misnomer not Schwister. Schoenecke002 W1 132258 Wis. 2d 1 654 N.W2d 852 01-2621

(5) DEATH AFTER VERDICT OR FINDINGS. After an accepted

er to allow judgment to be taken or to settle pursuant to s.
807.01 or after a verdict, report of a refereefinding by the court

in any action, the action does not abate by the death of any party
But shall be further proceeded with in the same manner as if the
causeof action survived by law; or the court may entetgment
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