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CHAPTER 863
CLOSING ESTATES

863.01 Distribution of specific property to distributee and partial distribution863.27 Contents of final judgment.

beforefinal judgment. 863.29 Recording final judgment.
863.05 Execution and levies by creditors of distributees prohibited. 863.31 Conclusiveness of final judgment.
863.07  Assignment by distributee. o 863.33 Estates to be completed promptly
863.08 Exchange by distributee and surviving spouse. 863.35 Dormant estates.
863.09  Allowance for tombstone and care of grave. 863.37 Distributionof money or other property whepayment or transfer is pro

863.11 Order in which assets appropriated; abatement. hibited
863.13 No exoneration of encumbered property 863.39 Escheats.

863.15 Right of retention. : )
863.16 Value used in distribution of fractional shares. 863.41 Receiptdo be filed.

863.17 Partition by agreement. 863.43  Distribution to ward; notice.
863.19 Valuation used in distribution of estate assets. 863.45 Receipts from guardians.
863.21 Construction of will, notice. 863.46 Remedy of creditors of certain heirs and legatees; service of citation.
863.23 Determination and proof of heirship. 863.47 Order of dischage of personal representative.
863.25 Petition for final judgment. 863.49 Inactive estates; summary discontinuance.
Cross-reference: See definitions in ct851 863.09 Allowance for tombstone and care of grave.
(1) TomBsTONE. In caseno provision is made in the will for a
863.01 Distribution of specific property to distributee tombstoneor monument or marker at the grave of the decedent,
and partial distribution before final judgment. Before and none has been erected, the personal representative may

final judgment has been rendered the personal representative Byenda reasonable sum for that purpose. The expenditsub is
deliverto any distributee possessiohany specific property to jectto the approval of the court and is classed as funeral expense.
which the distributee is entitled under the temhthe will or any (2) CARE OF GRAVE. The court may order the personal repre

statute. The personal representative may make one or paotial  sentativeto pay a suitable amount for the care of the grave of the
dIStrIbutIOI’ISOf the estate, pI’OVIded thathel’ dlstrlbutees and decedent.The expenditure is classed as funeral expense_

claimantsare not prejudiced thereb¥he personal representative History: 1989 a. 309

may require the distributees to give security fortbeirn of such  Cross-reference: For court orders concerning perpetual care of graves, see ss.
157.11and157.125

property.
History: 1993 a. 486 . . . .
Wisconsins New Probate Code. Erlangétfs. Law Oct. 1998. 863.11 Order in _Wh_|Ch assets a_pproprlated, abate -
ment. Shares of distributees abate in accordance with the rules
863.05 Execution and levies by creditors of distribu - unders.854.18

- AN : History: 1983 a. 1861995 a. 2251997 a. 188
tees prohibited. = Except as provided in 863.46 no garnish \To 0 e i R0 ebts requires that the federal estate tax be deducted

memvattaChment or executionay issue against nor may any IeV¥rom the gross estate before computingrtieeital deduction as opposed to a conten
be made against any property of the estate under any judgmerttoothat the full deduction be allowed since the tax should be paid from assets going

causeof action against any distributee of the estate. to other heirs. Greene Wnited States}76 F2d 116 (1973).

glr?)té)srx.reftgrzﬁc:i: &2:?1.816and $813.026provide remedies for creditors through 863.13 ~ No exoneration of encumbered property . Spe
the appointment of a receiver cifically devised property that is subject to a mortgage or other
encumbrancés subject to the rules under8&4.05
863.07 Assignment by distributee. If any person inter  History: 1993 a. 4861997 a. 188 _ )
estedin an estate assigns all or part of his or her interest in th&ross-reference: See s859.43which deals with payment of debts which are

y . e Securedby an encumbrance on property in the estate.
estate otherthan an interest not assignable by the specific lan Y property

guageof the will, as collateral or otherwise and the assignee sergg3 15 Right of retention. When a distributee of an estate

a copy of the assignment on the personal representative of figdebted to the estate, the amourthefindebtedness if due, or
estateand files a copy with the court in which the estate is beifige present worth of the indebtedness, if not due, shall be treated
administerecbefore the entry of thitnal judgment and before the 35an ofset by the personal representative against property of the
propertyor interest covered bihe assignment has been distribestate to which the distributee is entitled. In contestingffset
utedunder s863.01 the courtshall assign to the assignee in thgne distributee shall have the benefit of any defense winctid

final judgment the interest quart of the interest of the assignolpe available to the distributee in a direct proceeding by the per
includedwithin the assignment to the extent thatéissignment sonalrepresentative for the recovery of the debt.

is valid as determined by the court, afgéring efect to any cred History: 1993 a. 486

its to which theassignor may prove himself or herself entitled. A

personakepresentative incurs no liability to an assignee of a p&63.16 Value used in distribution of fractional ~ shares.
soninterested for any acts performed or distributioade by the In distributing property to distributees who receive fractional
personakepresentative prior to the time a copy of the assignmefitaresof the estate under the statutes of descent and distribution
is received by the personal representativeeor she has actualor under provisions in a will, the personal representative shall

knowledge of the assignment. divide the property among the distributees on the lmishe value
History: 1977 c. 4491999 a. 85 of the property at the time of distribution unless the will provides
otherwise.

863.08 Exchange by distributee and surviving

spouse. In its final judgment or other ordethe court shall 863.17 Partition by agreement. Propertypassing to per

assignitems to the survivingpouse and distributee to conformgonsas joint tenants or tenants in common may be partitioned

with the exchange under&57.03 (2)to the extenthat the court amongthose persons by the judgmefitthe court assigning the

approvedthe exchange. property,if a petition therefor signed by all persons interested in
History: 1987 a. 393 the property involved is filed with the court pritw the judgment.
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The petition must set out the manner in which the property is $esof administratiorand when, if necessaiy fund has been with
be divided and the agreement of all persons interested in the priopld from distribution for the payment of contingent claims, for

erty involved. meetingpossible tax liability or for any other reasonable purpose,
History: 1977 c. 449 the personal representative shall, if the estate is in a condition to
. S be closed, file the final account and at the same time petition the

863.19 Valuation used in distribution of estate assets.  court for hearing on the final account and for final judgment

If a generalbequest of estate assets, including a pecuniaf¥signinghe estate to the persons entitled to the same. Notice of
bequestin a dollar amountixed by formula or otherwise is satis pearingshall be given under 879.03 If the petition requests the

fied by a distribution in kind, the distribution shall be made at CUgonstryctionof a will, the notice shall comply with the require
rent fair market values unlegbe will expressly provides that mentsunder s863.21

anothervalue may be used. If the will requires or permitsf@@if  History: 1973 ¢. 391975 ¢. 331421

ent value to be used, all assets available for distributioluding

cash,shall unless otherwisexpressly provided be so distributec63.27 Contents of final judgment.  In the final judgment
thatthe assets, including cash, distributecsatisfaction of the the court shall approvehe final account, designate the persons to
bequestwill be fairly representativef the net appreciation or whom assignment andistribution is being made and assign to
depreciatiorin the value of the available property on the dafes eachof them the property or proportions or parts of the estate or
distribution. A provision in a will that the personal representativghe amounts to which each is entitled. The findings of fact which
may fix values for the purpose alistribution does not of itself sypportthe judgment shall include a determination of the heirs of
constituteauthorization to fix a value other than current fairmaghe decedent: facts showing that all jurisdictional requirements
keTthvaIllje.t‘ ¢ assets for distribution is th © market value at the i havebeen met; the date of death of the decedent and the desedent’
W TR R g tor sty i i b 1o peymen of it Gt

863.21 Construction of will, notice.  Notice of hearing immediately before death the decedent had an estate for life or an
upona petition for the construction ofvll shall be given under iNterestas a joint tenant in any property in regard to whichréfi-
s.879.05 If a petition for final judgment contains a request fofateof termination has not been issued urgl@67.04or an inter
constructionof a will, thenotice of hearing on such petition shalsStin marital property for which eertificate has not been issued
include, or be accompanied pgpecific notice of the request forunders.865.2010r867.046 the findings of fact which support the
constructionthe reasons therefor and a copy of the petition or th&lgmentshall set forth the termination of the Iéstate, the right
partthereof requesting construction. of survivorship of any joint tenarr the decederst’interest in
History: 1975 c. 331 marital property and, upon thgetition of the decedestspouse,
Whenthe proposed final decree usasguage dfrent from that appearing in the the confirmation ofthe one—half interest held by the surviving
will or construes the will in the sense of ascertaining the meaning of the tedtetor ousein marital property immediatelbefore the death of the
thanfollowing express, clear instructions, a record of the reasons for the constru%%% L2 . .
shouldbe made, apecial notice of the proposed construction of the will should Fdecedenspouse. In addition, the findings of fabiall, upon peti
given to the parties interested, and a copy of the petition for construction shotiidn of a designated person, trust or other entity und&658(3)
acmzmle r;‘gtt';ﬁe n?;;asff&gﬂff#;ﬁevxiﬁgsfjfdlﬁg'mﬁ?nfzsrgizs)\;vh e&% set forth the confirmation, of an interest in property passing by
wassolely owned by theestatorthe homestead did not pass by intestasyfell into nteStamemar_WsF)Qsmon _Under §66.58 3 ® Every tract
theresidue. Estate of Sneeper 54 Ws. 2d 657196 N.W2d 662(1972). of real property in which an interest is assigned or terminated shall

. Courts maty.”o.t apl?c'jy the doctrine ?fgrft%bab'e intent, ng‘:h WOUf'd a"OV\é_a C,ftJylbte specifically described. If a fund is withheld from distribution
o receive extrinsic evidence, irrespectivetaf presence or absence of an ambigui : ) : :
to ascertain the likely intention of the testat@istate of Connollys5 Ws. 2d 440 for the payment of contingent claims, for meeting possible tax

222 N.W2d 885(1974). liability or for any other reasonable purpose, the judgment shall
Wisconsins New Probate Code. ErlangeMs. Law Oct. 1998. providefor the distribution of the fund if all or a part of it is not
N L needed.
863.23 Determination and proof of heirship.  In every  nistory: 1971 c. 40593, 1977 c. 4491985 a. 371987 a. 27

administrationof an estate in whichotice to creditors is required, Cross-reference:See s72.30 (4)for 6-month limitation on redetermining inher
except in proceedings under 865, the persons who are the heirdtancetax and s701.20 (5)or allocation of estate income among distributees.
of the decedent shall be determined by the court bﬁaring. NOTE: See notes inl985 Wis. Act 37, marital pr operty trailer bill.
Proofand determination of heirship may be hader this section . ' .
in an estate administered informally undera86if desired by the 86329 Recording  final judgment. (1) RECORDING
personarepresentative or interested persons. Notice of the he2fQUIRED: Whenever the final judgment assigns an interest in real
ing is required except in summary assignment undes®.02 ProPerty,assigns a debt which is secured by an interest in real

Notice shall be given undes.879.03but shall include notice by ProPertyor shows the termination of a life estate or an interest

publicationunders. 879.05 (4) Determination of heirship shall 2i0int tenant in real property or in a debt whiclsesured by an

not be made untiéfter the testimony or deposition of one or morifitérestin realproperty the final judgment, a certified copy of the
inal judgment or a certified abridgment theresfdescribed in

witnessess reduced to writing and filedA petition for determina U
tion of heirship may be included in the petition for administratiopuP- (2) shall be recorded by the personal representative in the

petition for approval of finalccount and final judgment or in afffice of the register of deeds in each county in this staténioh

separateetition; and the notice may be included in the notice i€ real property is located.

hearingon any of the petitions, or in the notice to creditors. (2) ABRIDGED FINAL JUDGMENT. In lieu of a certifieccopy of
History: 1971 c. 401973 c. 391975 c. 331 the final judgment assigning the estate, the personal representa

cOgr:tt)ss—reference: See s856.15which provides for proof of heirship outside the tive may record an abridgment of the fifiadigment including the
NOYfE: Under s. 867.02 no notice to heirs iequired if the estate is under _port'O_nSthat rela_te to and_wt:t title to real property in the COU”‘Y

$50,000. Notice to creditors is still required under s. 867.02 (2) (d). in which the abridgment is recorded. The accuracy of the abridg

b ,Construitr)gthte gutthorit,y of atperfonal rmfeﬁtative undett S. t7h67d45f' (,lt) (e)teentshall be certified by the judge or the register in probatieeof

ring a motion to aetermine paternity in a allows preventing the aertinitive H H

determinatiorof heirs would undermine the principle that property of intestate decgourtWh'Ch aSS|gned the estate.

dentsshould descend to kindred of the blood and defeat asoesponsibility under

s.863.23 that persons who are the heirs of the decedent shall be determined b i i i

court. DiBenedetto vlaskolski, 2003 WI App 70261 Ws. 2d 723661 N.W2d 869 B88.31 Conclusiveness of final judgment. (1) GENer

01-2189 ALLY. The final judgment is a conclusive determination of the per
sonswho are the successors in interest to the estate of the decedent

863.25 Petition for final judgment.  Except where final andof the extent and character of their interests therein, subject

settlements by sworn statement under8§5.16 after the pay only to the right of appeal and the right to reopen the judgment.

mentof the allowances, debts, taxes, funeral expenses and expieaperates as an assignment or final adjudication of the transfer
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of the right, title and interest of the decedent to the distributeeded under s177.23 Claims for thanoney shall be made under
thereindesignated. sub.(3).

(2) AsTO PURCHASERSFOR VALUE FROM DISTRIBUTEES. After (2) ForeiGN DISTRIBUTEE. If notice is given to a distributee
thefinal judgment has been recorded in thigcefof the register domiciledin a foreign country under 879.03and the distributee
of deeds in the county iwhich the real estate is located, purehags not heard fronwithin 120 days after entry of final judgment of
ersfor value of real estate which is described in the final judgmetistribution, or within a longer time designated in oelgment,
from distributees or their successanditle may rely on the final the property which the distributee would take shall not escheat,
judgmentas conclusive insofar &spurports to transfer to the dis but shall descend as intestate property
tributeesany title which the decedent held in the real estate at the(3) RecovERY OF MONEY FROM STATE TREASURER. (@) Within
time of the deceders’death, except to the extent that there hag years after the date of publication under&7.1§ anyperson
beena transfer of an interest the real estate by the personalrepclaiming any amount deposited under s(if).may file in the pre
resentativainder ch860 or s.863.010f which the purchaser hasbatecourt in which theestate was settled a petition alleging the
actualnotice orof which the purchaser has constructive notidgasisof his or her claim. The court shall order a hearing upon the
becauseof recording in the dice of the register ofleeds in the petition, and 20 days’ notice of the hearing and@yof the peti
countyin which the real estate is located. tion shall be given by the claimant to the department of revenue

History: 1993 a. 486 andto the attorney general, who may appear for the state at the

hearing. If the claim is established it shall be allowed without
863.33 Estates to be completed promptly . All estates are interest,but including any increment which may have occurred on
to be completed as soon as reasonably possible and withstiuritiesheld, and the court shall so certify to the department of
unnecessargelay administrationwhich shall audit the claim. The state treasurer
shallpay the claim out ahe appropriation under20.585 (1) (j)

863.35 Dormant estates. (1) If under formal administra Before issuing the order distributing the estate, the court shall
tion final judgmentis not entered in an estate within 18 monthissuean order determining the death tax duenif If real prop
afterfiling of the petition for administration and the estate is n@frty has been adjudged to escheat tosthée under £52.01 (3)
openpursuant to an order extending time, the judge shall order the probate court which made the adjudication may adjudge at any
attorneyand thepersonal representative for the estate to shawne before title has been transferred from the state that the title
causewhy final judgment has ndteen entered and shall proceeghall be transferred to the proper owners under this subsection.

unders.857.09 (b) Notwithstanding paa), whenever moneys arising from

(2) If under informal administratioander ch865the estate an unclaimed legacy or unclaimed intestate property have been
hasnot been closed by sworrfidavit within 18 months aftefil- ~ deposited with the stateeasureon or after April 1, 1971, but
ing of the petition for administration and thstate is not open pur beforeApril 30, 1980, claims may be made for the property under
suantto an order extending time, the probate registrar shall ordbis section within 10 years after April 30, 1980.
the personal representative for the estate to stmwge why the  History: 1979 c. 2211983 a. 4081987 a. 27%.3200 (47) 1993 a. 486
estatehas not been closed. If cause is not shown the probate reg%ross—ref«-:‘rence: See ch24 for procedure_ for han_dlmg escheated lands.

hall . | . ahle "Cross—reference: See s895.42as to deposit of undistributed money and property

trar shall appoint a new personal representative accept tQuith public administrator or bank with trust powers.

interestedparties other than creditors of tHeceased who shall Thepersonal representative of a known deceased person is a proper party to claim
proceedmder ch865. an unclaimed legacyThe court can determine the date of death to determine-entitle
History: 1971 c. 491973 c. 39 mentto the fund. Estate of Rosenstelid, Ws. 2d 494177 N.W2d 372(1970).

863.41 Receipts to be filed. Within 120 days after the final
payment or transfer is prohibited. (1) If the laws, executive judgmentis signed the personal representative shall file with the

ordersor regulations of the United States prohibit payment; Cocourtrecelpts from distributeder all personal property assigned

veyancetransfer assignment or delivery of property to a Iegatet[)?,1 the final judgment, unless the court extends the time.

deviseeward or beneficiary of an estatetorst, or to any person gxg

863.37 Distribution of money or other property  where

; . 3.43 Distribution to ward; notice. At least10 days prior
on his or her behalf, the court, after notice to the person undef Siiciribution of a share or legadyr the benefit of a minor or

879.03 may byjudgment or decree authorize such disposition competenfor whom a guardian of the minsror incompetens

the property as is or may be permissible under or in conformi ; ; .
with the laws, executive orders or regulations of the United Stat%éif&ﬁsazgg?nﬁﬁg ?g%%;?d?a%eg??ﬁg fsstgg\%g:gs?ﬁ g tr;?glfy
(2) (a) Whenever payment of a legacy or a distributive shaggopertyto be distributed to thguardian of the estate for the bene

cannotbe made tthe person entitled to payment or it appears th of the guardias ward. An afiidavit of mailing the notice shall
the person may not receive or have the opportunity to obtain pg filed before making the distribution.
ment,the court mayon petition of a person interestecbarits own History: 1993 a. 486
motion, order that the funds be paid or delivered to the state treaCross—reference: See s880.125which requires probate court, before approving
surerfor deposit as provided undeng7.23 Claims on the funds disbursementf funds to a guardian, to be satisfied as to thecmrfcy of the guard

p P o o ian’s bond.
may be made under 863.39within 10 years after the date of pub

licationunder s177.18 When a claimant to the funds resides ougs3 45 Receipts from guardians.  If a distributee of an

sidethe United States or its territories the court may require tB8tateis a minor or an incompetent and has within this state a
personakppearance of the claimant before the court. guardianof his or her estate, the personal representative shall

(b) Notwithstanding pa(a), whenever moneys arising fromdeliverthe money or other property to the guardian, take a receipt
anunclaimed legacy or unclaimed intestate property have beeym the guardian and file the receipt with the court. The court
deposited with the statieeasureron or after April 1, 1971, but shall transmit a certified copy of the receipt to the court which
beforeApril 30, 1980, claims may be made for the property undappointedthe guardian.

s.863.39within 10 years after April 30, 1980. History: 1977 c. 449
History: 1977 c. 4491979 c. 2211983 a. 4081997 a. 188 Cross—-reference: See s880.04 which describes the situations in which a guard
ianis not required for a minor or incompetent.

. Cross—reference: See s880.29 which providegprocedure for payment to and
863.39 Escheats. (1) GENERALLY. If any legacy or intestate receiptby a foreign guardian. P ® pay

propertyis not claimed by the distributee within 120 days after

entry of final judgment, or within the time designated in the jud863.46 Remedy of creditors of certain heirs and leg -

ment, it shall be converted into money as close to the inventaayees; service of citation. (1) If any legacy or distributive
valueas possible and paid to the state treasurer for deposit-as phareof any estate belongs to any debtor who has absconded from
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or is a nonresident of this state, any of his or her creditors may p863.47 Order of discharge of personal representative.

tion to intervene in the probate proceedings to compel the applithbon proof of the recording of certified copies of the final judg

tion of the legacy odistributive share to the payment of his or hementor abridgments thereof, if required by8$3.29 and upon

debt. thefiling of receiptsfrom the distributees for all other property
(2) If the appearance of the debtor is necessary for the pagsignedn the final judgment, or other evidence of transfer satis

ceedingsthe creditor may serve the debtor with a citation in tHéctory to the court, the court shall enter an order finding those

manner provided by §79.05 facts, dischaging thepersonal representative and canceling the
(3) Upon proof of service, the court shall consider the petitioR€rsonakepresentative’bond.

atthe time fixed in the citation. The court may grant such reliefHistory: 1973 ¢. 2331993 a. 486

asit determines is just. Any ordgudgment or determination gg3 49  |nactive estates; summary discontinuance.

madein the proceedings is binding on the debtbthe claim is The court mayby order upon its own motion and without notice

not a judgment and any issue arises in the proceedings mﬂaF%mmarilydisoontinue any administration in which no paipes
the debt, the court may stay the proceedings pending the finglengiled for more than 5 years and may cancel the bond.
determinatiorof the issue. The court may at any time require theyisiory: 1977 c. 449

petitionerto give abond in such sum and with such sureties for
costsand damages as it deems proper
History: 1985 a. 29
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