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CHAPTER 802
CIVIL PROCEDURE — PLEADINGS, MOTIONS AND PRETRIAL PRACTICE

802.01 Pleadingsllowed; form of motions. 802.07 Counterclaim and cross—claim.

802.02 General rules of pleading. 802.08 Summary judgment.

802.03 Pleading special matters. 802.09 Amended and supplemental pleadings.
802.04 Form of pleadings. 802.10 Calendar practice.

802.05 Signing of pleadings, motions and other papers; sanctions. 802.12 Alternative dispute resolution.

802.06 Defensesnd objection; when and how presented; by pleading or motion;
motionfor judgment on the pleadings.

(léV?%)TE:h_ChhapterBO% V(\;aS_ ?Egted b_|yCSUp- Ct. Ordey 67 V\ﬁls._ 2d 585 gl4 802.02 General rules of pleading. (1) CONTENTS OF

,which contains Judicial Council Committee notes explaining each sec : H

tion. Statutes prior to the 1983-84 edition also have these notes. PLEADINGS. A pleading or supplemental pleading tha.t sets forth a
claim for relief, whether an original or amended clagounter

802.01 Pleadings allowed; form of motions. (1) PLeap- claim,cross claim or 3rd—party claim, shall contain all of the fol

INGS. There shall be a complaint and an answer; a replgéorm  10Wing:

terclaimdenominated as such; an answer to a cross—claim, if the(a) A short and plain statement of the claim, identifying the

answer contains a cross—claim; a third—party complaint, if-a pé&mransactioror occurrence or series wansactions or occurrences

sonwho was not an original party is summoned und803.05 out of which the claimarises and showing that the pleader is

anda third—party answeif a third—party complaint is servedNo entitledto relief.

otherpleading shall be allowed, except that the court may order () A demand for judgment for the relief the pleader seeks.

afurther pleading to a reply or to any answer (Im) ReLiEFDEMANDED. (a) Relief in the alternative or of sev
(2) Morions. (a) How made. An application to the court for grg)different types may be demandadith respect to a tort claim
anorder shall be by motion which, unless madeing a hearing seekingthe recovery of moneshe demand for judgment may not
or trial, shall be made in writing, shall state with particularity th§pecifythe amount of money the pleader seeks.
groundstherefor and shall set forth the relief or order soudftie (b) This subsection does nofexft any right of a party to spec

requiremenbf writing is fulfilled if the motion is stated in a wit . ;
tennotice of the hearing of the motion. Unless specifically auth'cf>y to the jury or the court the amount of money the party seeks.

rized by statute, orders to show cause shall not be used. <(12)| DEtFENSSEr?iFgR;V' OF DE{\“ALS- hA Ip{:lrty shaltl s(;atedin rfhllortd "
b) Supportin ers. Copies of all records and papers upoff'@P'ain termsinhe derenses to each claim asserted and shall admi
whgc% a r%%tion%s??gunded, %xcept those which hgvg beenpp deny the averments upon which the adverse party relies. If the

; : ; ; ; ty is without knowledge or information digient to form a
viously filed or served in the sanztion or proceeding, shall bePa" .
servedwith the notice of motion and shall be plainly referred tBe!i€fas to the truth of an avermettie party shall so state and this
therein. Papers already filed or served shall be referred to theeffect of a denial. Denials shall fairly meet the substance

papersheretofore filed or served in taetion. The moving party O! the averments denied. The pleader shall ntiageienials as
specificdenials of designated averments or paragraphs, but if a

maybe allowed to present uptine hearing, records,fifavits or pleaderintends in good faith to deny only a part or a qualification
other papers, but only upon condition tt@iposing counsel be ) ‘ °
hap y up b g of an averment, the pleader shall specify so much of it as is true

given reasonable timé which to meet such additional proofs . ;
shouldrequest therefor be made. andmaterial and shall deny only the remainder

(c) Recitalsin orders. All orders, unless they otherwise pro (3) AFFIRMATIVE DEFENSES. In pleading to a preceding plead
vide, shall be deemed to be based on the recdgapers used iNg, & party shall set fortafirmatively any matter constituting an
onthe motion and the proceedirtyeretofore had and shall recite?voidanceor afirmative defense including but not limited to the
the nature of the motion, the appearances, the dates on whichf@@wing: accord and satisfaction, arbitration and award,
motionwasheard and decided, and the order signed. No other fapsumptiorof risk, contributory negligence, discgarin bank
mal recitals are necessary ruptcy, duressestoppel, failure of a condition subsequent, failure

(d) Formal requirements. The rules applicable to captions or want ofconsideration, failure to mitigate damages, fraud, ille

signingand other matters of form pfeadings apply to all motions 92/ity; iImmunity, incompetencenjury by fellow servants, laches,
andother papers in an action, except théitlafits in support of lIcénNse,payment, releasegs judicata, statute of frauds, statute of
amotion need not be separately captioned if served and filed Wififations, superseding cause, and waivéfhen garty has mis

themotion. The name of the party seeking the order or relief affenlydesignated a defense as a counterctaiancounterclaim
a brief description of the type of order or reldught shall be 258 defense, the court, if justice so requires, shall permit amend

includedin the caption of every written motion. mentof the pleading to conform to a proper designation. If an

(€) When d made. In computing any period of time pre affirmative defense permitted to be raised by motion under s.

scribedor allowedby the statutes governing procedure in civ@oz'%(z) Is so raised, it need not be set forth in a subsequent

actionsand special proceedings, a motion which requires noti Ieeadmg.

unders.801.15 (4)shall be deemed made when it is served with (4) EFFECTOF FAILURE TO DENY. Averments in a pleading to
its notice of motion. which a responsive pleading is required, other than those as to the

fact, nature and extent of injury and damage, are admittezh
not denied in the responsive pleading, except that a party whose
shallnot be used. ior pleadi t forth all denial 3 def b 5
History: Sup. Ct. Orde67 Wis. 2d 585614 (1975); Sup. Ct. Ordeioa Ws. 24 Prior pleadings set forth all denials and defenses to be ghiexd
xi (1981); Sup. Ct. Ordel71 Ws. 2d xix (1992). in defending a clainfor contribution need not respond to such
Judicial Council Committee’s Note onsub. (1), 1981See 1981 Note to s. 802.02 claim. Averments in a p|eading to which no responsive p|eading

(4). [Re Order dective Jan. 1, 1982] ; i i ; .
In the absence of an answer to a cross—claim and in the absence of any other reg%gﬁqu'red or permitted shall be taken as denied or avoided.

sive pleadings, a court may deem facts alleged in the cross—claisuandssions (5) PLEADINGS TO BE CONCISEAND DIRECT; CONSISTENCY. (a)

filed in connection with a summary judgment motion admitted for purposes ef su ; ; ; ;
maryjudgment. Daughtry. MPC Systems, Inc. 2004 W1 App ZE2 Ws. 2d 260 Bachaverment of a pleading shall be simple, concise, and direct.

679N.W.2d 808 02-2424 No technical forms of pleading or motions are required.

(3) DEMURRERSAND PLEAS ABOLISHED. Demurrers and pleas

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2003/802.01
https://docs.legis.wisconsin.gov/document/statutes/2003/802.02
https://docs.legis.wisconsin.gov/document/statutes/2003/802.03
https://docs.legis.wisconsin.gov/document/statutes/2003/802.04
https://docs.legis.wisconsin.gov/document/statutes/2003/802.05
https://docs.legis.wisconsin.gov/document/statutes/2003/802.06
https://docs.legis.wisconsin.gov/document/statutes/2003/802.07
https://docs.legis.wisconsin.gov/document/statutes/2003/802.08
https://docs.legis.wisconsin.gov/document/statutes/2003/802.09
https://docs.legis.wisconsin.gov/document/statutes/2003/802.10
https://docs.legis.wisconsin.gov/document/statutes/2003/802.12
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/statutes/2003/803.05
https://docs.legis.wisconsin.gov/document/statutes/2003/801.15(4)
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/courts/272%20Wis.%202d%20260
https://docs.legis.wisconsin.gov/document/courts/679%20N.W.2d%20808
https://docs.legis.wisconsin.gov/document/courts/02-2424
https://docs.legis.wisconsin.gov/document/statutes/2003/802.06(2)

802.02 PLEADINGS, MOTIONS AND PRETRIAL PRACTICE Updated 03—-04Wis. Stats. Database 2

(b) A party may set forth Br more statements of a claim or (6) LIBEL ORSLANDER. In an action fofibel or slanderthe par
defensealternatively or hypotheticallyeither in one claim or ticularwords complained of shall be set fortttfie complaint, but
defenseor in separate claims or defenses. When 2 or more stdkeir publication and their application to the plaintifay be stated
mentsare made in the alternati@md one of them if made inde generally.
pendentlywould be suffcient, the pleading is not madesufi- (7) SaLEs OF GooDSETC. In an action involving the sale and
cient by the insuficiency of one or moreof the alternative deliveryof goods or the performing of labor or services, or the fur
statementsA party may also state as many separate claims nishingof materials, the plainfifnay set forth and number in the
defensesas theparty has regardless of consistency and wheth@mplaintthe items of the plainfifs claim and the reasonable
basedon legal or equitable grounds. All statements shathéee valueor agreed price of each. The defendant by the answer shall

subjectto the obligations set forth in 802.05 indicatespecifically those items defendant disputes ahdther
(6) ConsTRUCTIONOF PLEADINGS. All pleadings shall be so in respect to delivery or performance, reasonable value or agreed
construedas to do substantial justice. price. If the plaintif does not so plead the items of the claim, the

History: Sup. Ct. Orde67 Ws. 2d 585616 (1975)1975 c. 218Sup. Ct. Order  plaintiff shall deliver to the defendant, within 10 days after service

82Wis. 2d ix (1978); Sup. Ct Ordei04 Ws. 2d xi (1981)1987 a. 2561993 a. 486 of 4 demand therefor in writing, a statement of the items of the
CrossReference: See s806.01 (1) (cfor effect of demand for judgment or want laintiff's clai dth bl | d ori £ h
of such demand in the complaint in case of judgment by default. plaintimr's Claim and the reasonable value or agreed price or each.

Cross Reference: See ss891.29and891.31as to the déct of not denying an (8) TiME AND PLACE. For the purpose of testing thefatiéncy

allegationin the complaint of corporate or partnership existence. - : -

Judicial Council Committee’s Note,1977:Sub. (1) is amended to allow a plead of a plegdlng, avermems of time and placemmf.“al and shall
ing setting forth alaim for relief under the Rules of Civil Procedure to contain a shoR€ considered like all other averments of material matter
andplain statement of any series of transactions, occurrences, or events under whitfistory: Sup. Ct. Ordei67 Wis. 2d 585619 (1975)1975 c. 218
a claim for relief arose. This modification will allow a pleadea itonsumer protec  gyp.(8) subjectslaims lacking averments of time to motions for a more definite
tion or anti~trust case, for example, to plead a pattern of business transactions, ogg#fementind not to motions to dismiss for failure to state a claim. Schweiger v
rencesor events Ieadlng to a claim of relief rather than having to_spgscmcally plea@ewi & Co., Inc.65 Ws. 2d 56221 N.W2d 882(1974).
eachand every transaction, occurrence or event when the complaint is based-on a p: e“American rule” of absolute judicial immunity from liability for libel or stan

tern or course of business conduct involving eithsubstantial span of time or multi %e rovides that writings made by an attorney of record in a pending lawsuit apply
?Zk)? gfntdhgogggggisr\,ta?g:%?ggﬁ g?g c%\{j?rt: J?Zeoc?c?tngeilz 33?5ftvelr19t?vg|]th RUIe| ({?ﬂs state if the statements made are relevant to the matters being considered and
- . Lo . y L aremade in grocedural context recognized afoading absolute privilege. Cen
Judicial Council Committee’s Note, 1981:Sub. (4) has been amended and SvertersEquip. Corp. vCondes CorpB0 Wis. 2d 257258 N.W2d 712(1977).

802.07(6) repealed to limit the circumstances in which a responsive pleading to fWhena libel action is based @onduct rather than words, sub. (6) is not applicable.

claim for contribution is required. A claim for contribution is a claim for reliefler 8 .
sub.(1) which normally requires an ansywaply orthird—party answerThe amend Starobin vNorthridgeLakes Development C84 Ws. 2d 1287 N.W2d 747(1980).

mentto sub. (4), howeveeliminates this requirement where the party from whom Sub.(2) does not prevent the trial court from amending the pleadings to conform
contributionis sought has already pleaded all denials and defenbegétied upon  With the evidence pursuant to s. 802.09 as long as the parties either consent or have
in defending the contribution claim. [Re Ordefeefive Jan. 1, 1982] the chance to submit additionpioof. Maiers vWang,192 Wis. 2d 15,531 N.W2d
Sub.(2) does not authorize denials for lack of knowledge or information solely%4 (1995). . ificati f the ti | " I fal
obtaindelay An answer that does sdfivolous under s. 814.025 (3) (b). First Feder _Sub-(2) requires specification of the time, place, and content of an alleged false
atedSavings Bank WMcDonah,143 Ws. 2d 429422 N.W2d 113 (Ct. App. 1988). representationAllegations were too general that did not spettiy particular indi
Insurersmust plead and prove theiolicy limits prior to a verdict to restrict the vidualswho made the representatiamd did not specify where, when, and to whom

judgmentto the policy limits. Price.\Hart,166 Ws. 2d 182480 N.W2d 249(Ct. {,*\‘,‘fsfezpéefaegtf‘g?\,“_?,\,véﬁ“z%agg;ozg%“ds of KenwoGtaen, 2000 Wi App 21239

App. 1991).
A claim for punitive damages on a tort claim is subjesub. (Im) (a). A demand . .
for aspecific amount in violation of sub. (1m) (a) is a nulli§pex Electronics Corp. 802.04 Form of pleadings. (1) CapTioN. Everypleading

v. Gee 217 Wis. 2d 378577 N.W2d 23(1998). shall contain a caption setting forth the name of the court, the
venue the title of the action, the file numband a designation as

in 5.802.01 (1) If a pleading contains motions, or an answer or
reply contains cross—claims or counterclaitttg designation in

802.03 Pleading special matters. (1) CapraciTy. Itis not
necessary to aver the capacity gfaatyto sue or be sued or the

authorityof a party to sue or be sued in a representaipecity he caption shall state their existence. In¢benplaint the caption
or the legal existence of anganized association of persons thas the action shalhclude the standardized description of the case
is made a partylf a party desires to raise an issue as to the 'e%ssificationtype and associated code numbeagroved by the
existencenf any party or the capacity of any paiaysue or be sued giractorof state courtsand the title of the action shall include the
or the authority of a party teue or be sued in a remesemat"(?gmesand addresses of all the parties, indicating the representa
capacity,the party shall do so by specific negative averment whiglye capacityif any, in which they sue or are sued and, in actions
shallinclude such supporting particulars as are peculiarly withyfy, o against a corporation, the corporate existence and its domes
the pleadets knowledge, or by motion underéf2.06 (2) tic or foreign status shall be indicated. In pleadings other than the
(2) FRAUD, MISTAKE AND CONDITION OFMIND. In allaverments complaint,it is suficient to state the name of the first party on each
of fraud or mistake, the circumstances constituting fraud or misdewith an appropriate indication ofher parties. Every plead
takeshall be stated with particularityvialice, intent, knowledge, ing commencing an action undeB844.61 (1) (apr814.62 (1)or
andother condition of mind of a person miag averred generally (2) and every complaint filed under&l14.61 (3)shall contain in
(3) ConpiTioNs PRECEDENT. In pleadingthe performance or the caption, if the action includes a cldion a money judgment,
occurrence of conditions precedent in a contract, it shall not &statement of whether the amount claimed is greater than the
necessaryo state the factshowing such performance or occuramountunder s799.01 (1) (d)
rence but it may be stated generally that the party geiiformed  (2) ParaGRAPHS; SEPARATE STATEMENTS. All averments of
all the 'condltlons on his or her part or that the conditions hagkim or defense shall be made in numbered paragraphs, the con
otherwiseoccurred or both. Alenial of performance or oceur tentsof each of which shall be limited #&ar as practicable to a
renceshall be made specifically and with particularitithe aver  statemenbf a single set of circumstances; and a paragnagh
ment of performance or occurrence is controverted, the pat¥referred to by number in all succeeding pleadings. Each claim
pleadingperformance or occurrence shall be botmesstablish on founded upon a separate transaction or occurrence and each
thetrial the facts showing such performance or occurrence. defenseother than denials shall be stated in a separate olaim
(4) OrriciaL DOCUMENTORACT. In pleading an ditial docu  defensewhenever a separation facilitates the clear presentation of
mentor official act it issuficient to aver that the document washe matters set forth. A counterclaim must be pleaded as such and
issuedor the act done in compliance with the law the answer must demand the judgment to which the defendant
(5) JupaMeNT. In pleading a judgment or decision of a dome$upposeso be entitled upon the counterclaim.
tic or foreign court, judicial or quasi—judicial tribunal, or &f (3) ADOPTIONBY REFERENCEEXHIBITS. Statements in a plead
boardor officer, it is suficient to aver the judgment or decisioning may be adopted by reference in dedént part of the same
without setting forth matter showing jurisdiction to render it. pleadingor in another pleading or in any motion. A copyao§
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written instrument which is an exhibit to a pleading is a part 3. Seeks monetaamages from a defendant who is immune
thereoffor all purposes. from such relief.
T Taao S a5 2 985621 (19754975 c. 2185up. C. Order 4. Fails to state a claim upon which relief may be granted.

' ' (c) If a court dismisses an action or special proceeding under
802.05 Signing of pleadings, motions and  other Par(b), the court shall notify the department of justicehe attor
papers; sanctions. (1) (a) Every pleading, motion or otherney representing the political subdivision, aspropriate, of the
paperof a party represented by an attorney shall contain the nafigmissalby a procedure developed by the director of state courts
statebar numberif any, telephone numbgeand address of the in cooperation with the department of justice.
attorneyand the name of the attorngyaw firm, if any and shall (d) The dismissal of an action or special proceeding under par
be subscribed with the handwritten signature of at least one attd) does not relieve the prisoner from paying the full filing fee
ney of record in the individua' name. A party who is not repre relatedto that action or special proceeding.
sentedby an attorney shall subscribe the pleading, motion or otheHistory: Sup. Ct. Orde67 Ws. 2d 585622 (1975)1975 c. 2181987 a. 256
paperwith the partys handwritten Signature and state hisier Sulp.Ct. Ordey161 Ws. 2d xvii (1991); Sup. Ct. Ordet71 Ws. 2d xix (1992),1997

. o L .13
address.Except when otherwise specifically provided by rule or judicial Council Note, 1991Pleadings, papers and other documents filed in court
statute, pleadings ne@dt be verified or accompanied byia@#- arerequired to be subscribed with the handwritten signatures of parties or counsel.

i i i i ub.(1) (c) is created to clarify that copies of treginal papers may be filed in court
vit. The signaturef an attorney or party constitutes a certificat ith the same ééct as originals. [Re Orderfef-1-91]

thatthe attorney or party has read the pleading, mOtior_‘ or Othefhissection doesot allow a “good faith” defense, but imposes dinmahtive duty
paper;that to the best of the attorngyr partys knowledge, infor  of reasonablénquiry before filing. A party prevailing on appeal in defense of an

i i i i awardunder this section is entitled to a further awatitthout showing that the appeal
mat!onand belief, formed after reasonaquwry, the pleadmg, itself is frivolous under s. 809.25 (3). Rileyilsaacsonl56 Ws. 2d 249456 N.W2d
motion or other paper is well-grounded in fact anavéaranted g19(ct. App. 1990).
by existing law or a good faithgument for the extension, modifi  An unsigned summons served witsigned complaint is a technical defect, which
cationor reversal of existing law; and that the pleading, motion orthe absence of prejudice does not deny the trial court personal jurisdiction. This

: : n places a personal obligatmmthe attorney to assure that there are grounds
otherpaper is not used for any improper purpose, such as to hafvﬁgﬁie contents of the pleading, which is satisfied by the signing of the complaint.

or to cause unnecessary delay or needless increase in the cosidfisv. LaCrosse Products, Ind98 Ws. 2d 396 542 N.W.2d 454 (1996),
litigation. If a pleading, motion or other paper is not signed, $#-2121

i it ic Qi ieai id hereturn of a writ of certioraiis an “other document” under this section. Attor
shallbe stricken unless it is Slgned promptly after the OmISSIOI’lnl failure to verify its correctness before signingriteirn was ground for sanctions.

CQHEdtO the attention of the plea_lder or movant. If the court-det&fateex rel. Campbell vTown of Delevan210 Ws. 2d 240565 N.W2d 209(Ct.
minesthat an attorney or parfgiled to read or make the deter App. 1997).

f ; f f : [P +In determining the reasonableness of an attosrieguiry, a court must consider:
mlnatlonsrequwed under thisubsection before signing any peti 1) the amount of time the attorney had to investigate the claims; 2) the extent to which

tion, motion or other papgethe court mayupon motion or upon theattomey had to rely on the client for the underlying facts; 3) whether the case was

its own initiative, impose an appropriate sanction on the persangeptedrom anotheattorney; 4) the complexity of the facts; and 5) whether discov
ery would benefit the factual record. At minimum sonfemaftive investigation is

who Slgned the pleadlng, mOtlon_ or Ot_her pajgeron a repre required. Belich v Szymaszel224 Ws. 2d 419592 N.W2d 254(Ct. App. 1999).
sentedparty or on both. The sanction maglude an order to pay Theincorporation of this section by s. 814.025 allows the the trial court on a motion
to theother party the amount of reasonable expenses incurredilgg under s. 814.025 to award attorney fees based on both sections. B8figh v

™ : f zek224 Ws. 2d 419592 N.W2d 254(Ct. App. 1999).
that party because of the f”mg of the pleadlng, motion or Othg}aA plaintiff need not as a matter of course exhaust outside sources of information

paper,including reasonable attorney fees. beforeembarking on formal discoveryHowever a plaintif may not rely on formal
(b) If the attorney who signed a pleading motion or other paﬁmveryto establish the factual basis of its cause of action, thereby escaping the

. . X ) . " ndate®f ss. 802.05 and 814.025, whbe required factual basis could be estab
without reading the paper or making the determinations requirgledwithout discovery Jandrt vJerome Foods, In227 Ws. 2d 531597 N.W2d

by this subsection isepresenting a party under a contract madé#4(1999).

; he standard for determining whetheeclaim may be dismissed under sub. (3) (b)
betweenra 3rd person and the party that requires that represeqt_ the same standard applied in a normal civil éaskilure to state a claim upon

tion, and the 3rd person hastual knowledge that the pleadingwhich relief can be granted. A case should be dismissed only if it is quite clear that
motion or other paper is not weII—grounded in fact or warrantdgderno circumstances can a plaihtécover State ex rel. Adell.\Bmith, 2001 WI

.. . . ... App 168,247 Wis. 2d 260633 N.W2d 231
by existing law or a good faithgument for the extension, modifi "5 stamped reproduction of a signature does not satisfy s. 801.09 (3), and correcting

cationor reversal of existing law or is used to harass, delay t&signature a year after receiving noticehaf defect is nof timely under sub. (1) (a).
i iti i i imilalheerror must be promptly corrected, or elsedesification statute and the protec
|ncreasgthe COSt. of |It|gﬁtl0:;1,dthe court may impose a Slmlla;fon it was intended to &drd is rendered meaningless. Novalhillips, 2001 WI
appropriatesanction on the 3rd person. App 156,246 Ws. 2d 673631 N.W2d 635 See also SchaeferRiegelman, 2002

. . . . . o error was technical and not fundamental.
pleadingsmotions or other papers filed in court may be satisfie A summons andomplaint signed by an attorney not licensed in the state contained

by a duplicate, as defined in%.0.01 (4)if a handwrittersigna  afundamental defect that deprived tiesuit court of jurisdiction even though the
ture appears on the original document and the sicé or his signaturewvas made on behalf and at the direction lidensed attorneySchaefer v
or herpgttorne retains%he oriainal document gpanty Riegelman2002 W1 18250 Ws. 2d 494 639 N.W2d N.w2d 715. ' '
y g . Thefailure to sign a notice of appeal can be correatetidoes not compel immedi
(2) It is not a violatiorof Sub(l) if a pleading includes as a atedismissal. State.\Beay2002 WI App 37250 Ws. 2d 761641 N.W2d 437

. . . . he handwritten sighature on a summons and complaint of an attorrexood
party a person who is later dismissed from that action, and t\bé) had been suspended from the practice of law was a fundamental defect. The

party responsible for includinghat person acted reasonably irdefectwas notured when an amended complaint was filed with new cosrsigiia

i ismi re but when no amended or corrected summons wadiker Town of Dunkirk
dc_)lkr:_g so and mO\t/;Ias for cagff[eeskfo a dlsn?!ssal of thﬁt p}grshof?;cny of Stoughton, 2002 WI App 28258 Ws. 2d 805654 N.W2d 488
within a reasonable time after the party knew or shou AV&he circuit courts sua sponte dismissal of a petition for a writ of certiorari did not
knownthat the person was not a proper party to the action. violatethe right to due process or equal protection. Due process was satisfied because

. P . constructive notice under sub. (3) (b), together with post-dismissal procedures

(3). (a) A court Sha;“ review the initial pleadlng .as so.on ag/ailableto the prisoner Equal protection was satisfied because the initial pleading

practicableafter the action or special proceeding is filed with th@viewprocedure satisfied the rational basis test. Schiz@aughtry2003 WISO,
i i i i i Wis. 2d 83664 N.W2d 596 01-0793

court if tgefactl(;)rl Oé%qeglzal%)rocegdmg is commenced bya plqﬁ/henpetitioners and their counsel knew events related in their petition had not
oner,as detinea in .02 (7) (a) 2. occurredwhen the petition was signed and sworn to and hadautrred when they

(b) The court may dismiss the action or special proceedg‘%d the petition with the court, the trial court could reasonably decide that-consti

. s da violation of the obligation to make a reasonable inquiry to insurehibiat
underpar (a) withoutrequiring the defendant to answer the pleadicriionwas well-grounded in fact. The court properly rejected their rationale that

ing if the court determines that the action or special proceedingevent did come about as expected. Robins@own of Bristol, 2003 WI App

meetsany of the following conditions: 97,264 Ws. 2d 318667 N.W2d 14 02-1247 ,
. . Sub. (1) expressly authorizes sanctions against a represented client who has not
1. Is frivolous, as determined undeB&4.025 (3) signed a pleading and does not require the signing attorney to personally have the

f i perpurpose. Lack of evidendeat a signing attorney was or should have been
2. Is used for any Improper purpose, such as to harass, to C%Ug%theclient was using the complaint for an improper purpose does not result in

unnecessargelay or to needlessly increase the cost of litigatiothe conclusion that the complaint was not usedin improper purpose, but is rele
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vantto whom to sanction. tonsin Chiropractic Association Chiropractic presentedo and not excluded by the court, the motion shall be
ExaminingBoard, 2004 WI App 3®69 Ws. 2d 837676 N.W2d 580 03-0933 : : :

In order to confer jurisdiction on the court of appeals, a notice of appeal filed B’@atedas one for summ_ary JUdgment_ and disposed of as prOV'qu
counselmust contain the handwritten signature of an attorney authorized to praciideS.802.0§ and all parties shall be given reasonable opportunity
law in Wisconsin. Counsaannot delegate the duty tdiafa signature on a notice to present all material made pertinent to such a motion by s.
of appeal to a person not authorized to practice lawigtdsin. When a notice of 802.08
appealis not signed by an attorney when an attorney is requiredptfoe of appeal .
is fundamentally defective and cannot confer jurisdiction. Broviti® Group, LLC (3) JUDGMENT ON THE PLEADINGS. After issue is joined

N.ved | 09

2004WI App 121, M. 2d ., o . E PLE/ _
The Effect of Jandrt on Satellite Liigation. Geske & Gleisnewts. Law May ~D€tweenall parties but within time so as not to delay the trial, any

2000. party may move for judgment on the pleadings. Prior to a hearing
on the motion, any party who was prohibited und@&02.02 (1m)

802.06 Defenses and objection; when and how pre - from specifyingthe amount of money sought in the demand for

sented; by pleading or motion; motion for judgment on judgment shall specify that amount to the court and to the other

the pleadings. (1) WHEN PRESENTED. Except as provided in parties. If, ona motion for judgment on the pleadings, matters out
sub.(1m) or when a court dismisses an action or spec@teed sidethe pleadingsire presented to and not excluded by the court,
ing under s802.05 (3) a defendant shall serve an answer withithe motion shall be treated as dioe summary judgment and dis

45 days after theservice of the complaint upon the defendanposedof as provided in 802.08 and all parties shall be given rea
Exceptas provided in sul§lm), if a guardian ad litem is appointedsonableopportunity to present all material made pertinerih&o

for a defendant, the guardian ad litem shall hdvelays after motion by s802.08

appointmento serve the answeA party served with a pleading  (4) PrReLIMINARY HEARINGS. The defensespecifically listed in
statinga cross—claim against the party shall serve an answgh.(2), whether made in a pleading or by motion, the motion for
theretowithin 45 days after the service upon the paffige plain  judgmentunder sub(3) and the motion to strike under sib)

tiff shall serve a reply to a counterclaim in the answer within 4ballbe heard and determined before trial on motion of any, party
daysafter service of the answeThe state or an agency of the statgnlessthe judge to whom the case has been assigned orders that
or an oficer, employee or agent of the state shall serve an answes hearing and determination thereof be deferred until the trial.
to the complaint or to a cross—claim or a reply to a counterclainhe hearing on the defense of lack of jurisdiction over the person
within 45 days after service of the pleading in which the claim i property shall be conducted in accordance wi04.08
asserted If any pleading is ordered by the court, it shall be served (5) MOTION FOR MORE DEFINITE STATEMENT. If a pleading to
within 45 days after service of the orgenless the order other |, 1\i-f, 5 responsive pleading is permitted is so vague or ambigu

wise directs. The service of a motion permitted under €. ,sthat a party cannaasonably be required to frame a respon
altersthese periods of time as follows, unless gedét time IS cjye pleading, the partynay move for a more definite statement
fixed by order of the court: if the court denies the motion or-pOfeoreinterposing a responsive pleading. The motion shall point
ponesits disposition until the trial on the merits, the responsivg i he defects complained of and the details desifetie motion
pleadingshall be served within 10 days after notice of the ®urts granted and the ordef the court is not obeyed within 10 days

- . e €8kter notice of the order or within such other time as the court may
the responsivepleading shall be served within 10 days after thg, “the court may strike the pleading to which the motion was
serviceof the more definite statement. directedor make such order as it deems just.

(1m) ENFORCEMENTOFLIEN ORSECURITYINTEREST. If the pro (6) MoTION To STRIKE. Upon motion made by a party before
ceedingss to foreclose or otherwise enforce a lersecurity inter respondingo a pleading oif no responsive pleading is permitted
est, .the defendant oguardlqn ad litem shalllserve an answeghon motion made by a party within 45 days affez service of
within 20 days after the service of the complaint upon the defeffle ieading upon the partgr within 20 days after the service if
antor 20 days after appointment of the guardian ad littm. 6 proceeding is to foreclose or otherwise enforce a lien of secu

(2) How PRESENTED. (a) Every defense, in law or faekcept ity interest, or upon the cowstown initiative at any timethe
the defense of improperenue, to a claim for relief in any plead court may order stricken from any pleading any ifisignt
ing, whether a claim, counterclaim, cross—claim,3od—party defenseor any redundant, immateriaipertinent, scandalous or
claim, shall be assertad the responsive pleading thereto if ongndecentmatter
is required, except that the followinigfenses may at the option (7) CONSOLIDATION OF DEFENSESIN MOTIONS. A party who

of the pleader be made by motion: makesa motion under this section may join withany other

1. Lack of capacity to sue or be sued. motionsherein provided for and then available to the palty
2. Lack of jurisdiction over the subject matter party makes a motionnder this section but omits therefrom any
3. Lack of jurisdiction over the person or property defenseor objection then available to the party which this section

permitsto be raised by motion, the party shait thereafter make
a motion based on the defense or objection so omitted, except a
motionas provided in sul§8) (b)to(d) on any of the grounds there

4. Insuficiency of summons or process.
5. Untimeliness or insfitiency of service of summonsr

process. stated.

6. Failure to state a claim upon which relief can be granted. (8) WAIVER OR PRESERVATIONOF CERTAIN DEFENSES. (3) A

7. Failure to join a party under&03.03 defenseof lack of jurisdiction over the person or theoperty

8. Res judicata. insufficiencyof processuntimeliness or institiency of service

9. Statute of limitations. of process or another action pending between the same parties for

10. Another actiorpending between the same parties for iHhe sar_ne cause is waived only if any of the following conditions
samecause. IS met:

(b) A motion making any of the defenses in.fay 1.to 10. 1. The defense is omitted from a motion in ¢cireumstances
shallbe made before pleading if a further pleading is permittedeScribedn sub.(7).

Objectionto venue shall be made in accordandth s.801.51 2. The defense iseither made by motion under this section
If a pleading sets forth a claim for relief to which the adverse paf§r included in a responsive pleading.

is not required to serve a responsive pleading, the adverse partgh) A defense of failuréo join a party indispensable under s.
may assert at the trial any defense in law or fact to that claim 803.03or of res judicatanay be made in any pleading permitted
relief. If on a motion asserting the defense described irfg)a8. or ordered under 802.01 (1) or by motion before entry of the

to dismiss for failure of the pleading to statelaim upon which final pretrial conference ordeA defense of statute of limitations,
relief can be granted, or on a motion asserting the defens$aiture to state a claim upon which relief can be granted, and an
describedn par (a) 8.or 9., matters outside of the pleadings arebjectionof failure to state a legal defense to a claim mayade
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in any pleading permitted or ordered unde8G2.01 (1) or by a defendantas against a plaintifupon which a judgment may be
motion for judgment on the pleadings, or otherwise by motidmadin the action. A counterclaim may or may not diminish or
within the time limits established in the scheduling order uaderdefeatthe recovery sought by the opposing pafxcept as pro
802.10(3). hibited by s.802.02 (1m) the counterclaim may claimelief

(c) If it appears by motion of the parties or otherwise that tigxceedingn amount or dferent in kind from that sought in the
courtlacks jurisdiction of the subject matténe court shall dis pleadingof the opposing party

missthe action. (2) COUNTERCLAIM MATURING OR ACQUIRED AFTER PLEADING.
(d) A defense of lack of capacity may be raised withirtithe A claim which either matured or was acquiredlmy pleader after
permittedunder s803.01 serving the pleading mawith the permission of the court, be pre

(9) TELEPHONE HEARINGS. Oral agument permitted on Sentedas a counterclaim by supplemental pleading.
motionsunder this section may be heaslprescribed in 807.13 (8) CrosscLAaM. A pleading may state as a cross clainy
(2). claim by one party against a coparty if the cross claim is based on

History: Sup. Ct. Orde67 Ws. 2d 585623 (1975)1975 c. 218Sup. Ct. Order h m ran ion rren r ri f tran ion r
73 Wis. 2d xxxi; Sup. Ct. Orde82 Ws. 2d ix;1977 c. 2601977 c. 44%s.196, 210 the same tra _satﬁ ° I .occ_:uthe ce, 0 | set_es of transactio ts °
1979c¢. 1105ss.51, 60 (7) 1979 c. 323.33; 1981 c. 39G..252 Sup. Ct. Order112 ~ OCCUITENCERS IS IN€ Claim In the original action or as IS a counter

Wis. 2d xi (1983);1983 a. 228.16; Sup. CtOrder 141 Ws. 2d xiii (1987);1987  claim therein,or if the cross claim relates to any property that is
a.256 1993a. 213 Sup. Ct. Order Ndi5-04 191 Ws. 2d xxi (1995)1995a. 225 jnyolvedin the original action. Except as prohibitegs.802.02

411, 1997 a. 133187, 1999 a. 322001 a. 16 1 h lai includ lai h h .
Judicial Council Committee’s Note, 1976Subs. (2) (e) and (8) make clear that,( m)’ t, e cross ¢ a'm may Inclu ,e a claim that t. e party against

unlesswaived, a motion can be made to claim as a defense lack of timely seriizBOm it is asserted is or may be liable to the cadaBnant for all

within the 60 day period that is required by s. 801.02 to properly commence an acf i i i i thesclai

Seealso s. 893.39. Defenses under sub. (8) cannot be raisechlnyeadment to a Qﬂ”part of a claim asserted in the action against laimant.

responsivepleading permitted by s. 802.09 (1). [Re Ordézative Jan. 1, 1977] (4) JoINDER OF ADDITIONAL PARTIES. Persons other than those

Judicial Council Committee’s Note, 1977:Sub. (1) which governsvhen ; mrini i d a
defensesnd objections are presented, has been amended to delete references {B‘ﬁw epartles to thngmal action may be made partles to a eoun

use of the scheduling conference und&@02.10 (1) as the use of such a scheduling€rclaimor cross—claim in accordanegth ss.803.03to 803.05
procedureis now discretionaryather than mandataryThe time periods under s. .

802.06are still subject to modification through the use of amended and supplemental(5) SEPARATETRIALS; SEPARATEJUDGMENTS. If the court orders
pleadingsunder s. 802.09, the new calendaring practice under s. 802.10, and the pegparate trials as provided ir885.05 (2) judgment on a counter

trial conference under s. 802.1[Re Order déctive July 1, 1978] claim or cross—claim may be rendered aocordance with s
Judicial Council Note, 1983:Sub. (1) is amended by applying thetended s ey
responseime for state agenciesfficers and employees to state agents. The extend&p(_s'Ol(z) when the_court has jurisdiction _SO '[_O do, even if the
time is intended tallow investigation of the claim by the department of justice t€laims of the opposing party have been dismissed or otherwise
determinewhether representation of the defendant bydéygartment is warranted disposeobf
unders. 893.82 or 895.46, Stats. [Re Ordéedfve July 1, 1983] ) e
Judicial Council Note, 1988:Sub. (9) [created] allows oralgaments permitted 10I2|\ikgry2.ds)(ti{[3l.9%t7. (a)r%%? Wis. 2d 585628 (1975)1975 c. 218Sup. Ct. Order
on motions under this section to be heardebgphone conference. [Re Ordeeef ’ ' ’
tive Jan. 1, 1988] A defendant may not join opposing counsel in counterclaims, but claims may be
A motion under sub. (2) (f) [now (2) (a) 6] usually will tranted only when itis assertedgainst counsel after the principal action is completed. Badger Cab Co. v
quite clear that under no condition can the plafmétover Wilson v Continental ~ Soule, 171 Ws. 2d 754492 N.W2d 375(Ct. App. 1992).
InsuranceCos.87 Wis. 2d 310274 N.W2d 679(1979). This section does not contain mandatory counterclaim language but, res judicata
Under sub. (2) (f) [now (2) (a) 6.4 claim should only be dismissed if it is clear barsclaims arising from a single transaction that was the subject of a prior action and
from the complaint that under no condition can the pl&rgdover Morgan v Pens  could have been raised by a counterclaim in the prior aifttbe action would nullify
sylvaniaGeneral Insurance C87 Wis. 2d 723275 N.W2d 660(1979). theinitial judgment or impair rights established in the initial action. ABCG Enter
A plaintiff need not prima facie prove jurisdiction prior to a evidentiary hearingrisesv. First Bank Southeastg4 Ws. 2d 465515 N.W2d 904(1994).
ulnéj%sub. (4). Bielefeldt.\St. Louis FireDoor Co.90 Wis. 2d 245279 N.W2d 464 Whencollateral estoppel compels raising a counterclaim in an equitable action,
( ‘ )- . . i thatcompulsion does not resiitthe waiver of the right to a jury trial. Norwest Bank
Sincefacts alleged in the complaint stated a claim for abupeagkss, the com v, Plourde 185 Ws. 2d 377518 N.w2d 265(Ct. App. 1994).
plaintwas improperly dismissed under sub. (2) (f) [now (2) (aj6eh though an  |n an automobile injury action by an injured party naming the driver afttier
abuseof process claim was not pleaded gued in the trial court. Strid Converse, carand the injured party’'own insurance company as defendants, the court was not
111 Wis. 2d 418331 N.W2d 350(1983). competento proceecn a default judgment motion by the insurer against the other
Counsel'sappearance and objectiorfjddvit, and trial brief wer@adequate to raise defendantvhen the insurenad filed an answebut no cross claim against the other
theissue of defective service of process. If not in form, in substance those actidefendant. A default judgment entered in favor of the insurer was varidle v.
werethe equivalent of a motion under s(®). Honeycrest Farms, Inc.A. O. Smith  Horn, 2002 WI App 215, 257 W. 2d. 529652 N.W2d 418
Corp.169 Ws. 2d 596486 N.W2d 539(Ct. App. 1992). Whena defendant obtains judgment on a counterclaim, the judgment extinguishes
Pleadingfailure to secure proper jurisdictiony alternatively failure to obtain thedefendans right torecover on other counterclaims arising from the same transac
properservice, was sfitient to challenge the sfigiency of asummons and com g,%n# gankruzpéci/oistaé%gf Lake Geneva Sugar Shack,.IGeneral Star Indemnity
plaint served without proper authentication. Studelskavercamp,178 Ws. 2d - Supp. 91999).
457,504 N.W2d 125(Ct. App. 1993).
Motions for sanctions under this section must be filed prior to the entry of judg2.08 Summary judgment. (1) AVAILABILITY. A party

. Northwest Wholesale Li A 1 Ws. 2d 278528 N.W2d 502 L o .
{'&?Tﬁ\pp‘,’*{gggft olesale Lumber Anderson1.91 Ws. 2d 278528 ds0 may, within 8 months of the filing of a summons and complaint

A party does not waive the defense of lack of jurisdiction when 2 answers are f@awithin the timeset in a scheduling order unde882.1Q move
on its behalf by2 different insurers and only one raises the defense. Honeycrégt summary judgmeran any claim, counterclaim, cross—claim,
Egg"gf;-ﬁ;%eg'*a’ve“"re System#)0 Ws. 2d 256546 N.W2d 192(Ct App. o 3rd party claim which is asserted by or against the party
Trial courts have the authority to convert a motion to dismiss to a motion fer suffmendmentof pleadings is allowed as oases where objection

maryjudgment when matters outside thleadings are considered. Schopp&@eh  or defense is made by motion to dismiss.

ring, 210 Wis. 2d 209565 N.W2d 187(Ct. App. 1997). . . - .
A defendantnay file a motion to dismiss for failure to state a claim after fiingan  (2) MOTION. Unless earlier times are specified in the schedul

answer A defendant who raises the defenses of failure to state a claim or the staitog order the motion shall be served at least 20 days before the

of limitations in an answer does not forfeit the righbring those defenses on for-dis tj i i

positionby subsequent motion. Eternalist Foundation, InCity of Platteville225 .tlme 1;Iered fOI’ t.?e hearn;g and t(;le adk\)/ef"se pﬂﬂy _shaI]ICse(rjv]? ODI,EJOS

Wis. 2d 759593 N.W2d 84(Ct. App. 1999). Ing a 1 aVIt_S, IT any at _east 5 ays e ore the time fixed for the
Sub.(2) (b) requires the coutd notify parties of its intent to convert a motion tohearing. Prior to a hearing on the motion, any party who was pro

dismissfor failure to state a claim to one for summarggment and to provide the hinited under s.802.02 (1m)from specifying the amount of
partiesa reasonable opportunity to present material made pertinent by the application

of . 802.08. CTI of Northeasti¢onsin, LLC vHerrell, 2003 Wi App 1259Wis. money sought in the demand for judgment shall specify that
2ds75§(%§>t(ibr)\lw2d 7?4d02—188_1 ) dinas inwhich there i ol famountto the court and to the other parties. The judgment sought

up. , as applied to certiorari proceedings in which there is no pretrial-con i i iti i
ence,allows a party who has unsuccessfully moved to dismiss on other gnnundg'ha” be. rendered If. th.e pleadlr_]gs, depos'“m""efs tO_ mt.er
still seek dismissal grounderh claims preclusion at any time before the court hakogatoriesand admissions on file, together with thidaivits, if
consideredhe merits of the petitionarclaims. Barksdale vitscher 2004 W1 App  any, show that there iso genuine issue as to any material fact and
130,___Ws.2d__,__ NVEd__03-0841 thatthe moving party igntitled to a judgment as a matter of law

A summary judgment, interlocutory in characteay be rendered

802.07 Counterclaim and cross—claim. (1) CounTER- ontheissue of liability alone although there is a genuine issue as

cLaM. A defendant may counterclaim any claim which th& the amount of damages.
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(3) SuPPORTINGPAPERS. Supporting and opposirgffidavits ~ apolicy exclusion issue. PostonW.S. Fidelity & Guarantee Ca07 Ws. 2d 215

shallbe made on personal knowledge and shafbstt such evi 820N.W.2d 9(Ct. App. 1982). .
dentiaryfacts as would be admissible in evidence. Copies of Al e B D o re e A e ot
enuary . p missionseven if the admissions would be dispositive of the entire case. Bank of

paperor parts thereof referred to in affidédivit shall beattached Two Rivers vZimmer 112 Ws. 2d 624334 N.w2d 230(1983).

theretoand served therewith, if not already of recofithe court _ An ag?e('j'ate Cg}é“ﬂqevti?"\f thettfiae' COS’“’SECisiO“FbY S&P'ﬂng Igg s\,\"’}m%'(]dféis
may permit didavits to be supplemented or opposed by depodiot N wad s16(1987). o e g PATREIEEn A T, 40 S

tiOI’l_S, answers to int_ermgatori_esy further afidavits. Wher_\ &  Whenthe only issue before the court requires expert testimony for resolution, the
motion for summary judgment is made asupported as provided trial court on summary judgment may determine whether the partypdde a prima

; i : facie showing that it can, in fact, produce favorable testim@gan Medical Center
in this section, an adverse party maynest upon the mere allega ; Frye,149 Ws. 2d 727439 N.W2d 633(Ct. App. 1989).

tions or de_nials of the plea_dings bL!t the _adve_rse [EBresponse,  cHipsproceedings are controlled by the Code of Civil Procedure unless ch. 48
by affidavits or as otherwise provided in this section, must setjuiresa diferent procedure, and summary judgment is available. Interespof F
forth specific facts showing that there is a genuine issue for triff2Wis. 2d 607470 N.w2d 1(Ct. App. 1991).

: mmanjudgment does not apply to cases brought under the criminal State.
If the adverse party does not so respond, summary judgmeny, ndmaﬁ,ly% Ws. 2d 198488pll3|.)</\12d 11 (Ct. A%p. 1992).

appropriateshall be entered against such party Involuntary commitment may nobe ordered on summary judgment. Matter of
(4) WHEN AFFIDAVITS UNAVAILABLE. Should it appear from the Mental Condition of Shirley J.C172 Wis. 2d 371493 N.W2d 382(Ct. App. 1992).

. : : : In a trial to thecourt, the court may not base its decision didafits submitted
affidavitsof a party opposing the motion that tlmrty cannot for in support of a summary judgment. Prodeoéd in support of summary judgment

reasonsstated present by fafavit facts essential to justify the is for determining if an issue @ct exists. When one does, summary judgment proof
party’s Oppositioﬂ7 the court may refuse the motion for judgmemes way ;O trial proof. Berna-Mork Jones173 Ws. 2d 733496 N.W2d 637(Ct.

: ; ; ; App. 1992
ormay order a continuante permit afidavits to be obtained or Ahg)arty‘s afidavit that contradicted that same pastgarlier deposition raised an

depositions to be taken or discovery to be had or may make su&ltof fact, making summary judgment inappropriateola v. Wilson, 174 Ws.

otherorder as is just. 2d 533 497 N.w2d 794(Ct. App. 1993).

; A 4-step methodology for determining and reviewing a summary judgment
. (5) AFFIDAVITS MADE IN BAD FAlTH' Shouldit appe_ar t(_) the sat motionis stated. The use of trial material to sustain a grant or denial of summary judg
isfaction of the court at any time that any of théidgvits pre  mentis inconsistent with this methodolagyniversal Die & Stampings Vustus,

sentedpursuant to this section is presented in bad faith or soléf#Wis. 2d 556497 N.w2d 797(Ct. App. 1993).

i henexpert testimony is required to establish a padiglim, evidentiary material
for the purpose of dela}he coursshall forthwith order the party from an expert is necessary in response to a summary judgment motion. Wolsen

employingthem to payo the other party the amount of the reasomkeritage Mut. Ins. Cal82 Ws. 2d 457513 N.W2d 690(Ct. App. 1994).
ableexpenses which the filing of thefidhvits caused the other Thecourt of appeals has authority to grant a summary judgment on appeal of a
i i i motionthat was denied by the trial court. Interest of Courtne)8EWis. 2d 592
partyto incur including reasonab_le attorney fees. 516 N Wad 422(1994).
(6) JupeMENTFOROPPONENT. If it shall appear to the court that  Trial courts have the authority to convert a motion to dismiss to a motion fer sum

the party against whom a motion for summary judgment igary judgment when matters outside piteading are considered. SchoppeBeh

: ; idfng, 210 Wis. 2d 209565 N.W2d 187(Ct. App. 1997).
asserteds entitled to a summary judgment, the summary-jud{j If a litigant who is not the subject of a motion for summary judgment has reason

mentmay be awarded to such party even thouglp#imy has not 1o dispute facts supporting the motion, the litigant has a duty to appear and object to
movedtherefor themotion. If summaryudgment is granted, the facts underlying the judgment are
. bindingon all parties tahe suit as a matter of issue preclusion. Precision Erecting
(7) TELEPHONE HEARINGS. Oral agument permitted on v, mgiMarshall & lisley Bank,224 Ws. 2d 288592 N.W2d 5(Ct. App. 1998).
motionsunder this section may be heasliprescribed in 807.13 Thefederal “sham ditlavit rule” is adopted. An §flavit that directly contradicts
(1) prilor dehposition g?stjmo_ny %enerall?/ doe? not;ﬁeﬁte a genuine issue of fact for trial
History: Sup. Ct. Ordef7 Wis. 2d 585630 (1975)1075 c. 2185up. Ct. Order Ve s 3oy B15 N et 1og. - ie explainednive vCarson, 2000 Wi 7436
82 Wis. 2d ix; SupCt. Ordey 141 Ws. 2d xix; 1987 a. 256Sup. Ct. Orderl68 Ws. Generallyreview of a summary judgmentds novo, but when a summary jueg
2d xxii; 1993 a. 4901997 a. 254 o mentis based on an equitable right, legal issues are revigswayo while equitable
Judicial Council Committee’s Note, 1977Sub. (1) is revised to allow a party at relief, which is discretionary with the trial courtjll be overturned only if there is
anytime within 8 months after the summons and complaint are filed or the time estahabsencef the exercise of discretion. PietrowskDufrane, 2001 WI App 175,
lishedin a scheduling order under s. 802.10 to move for a summary judgifet. 247 Ws. 2d 232634 N.w2d 109
8-monthtime period has been created as the old procedure requiring a party to mo\®ummanyjudgment procedure is inconsistent with, and unworkable in, ch. 345 for
for summary judgment not later than the time provided under s. 802.10 can no longfiire proceeding. State. Bchneck, 2002 W1 App 23257 Ws. 2d 704 652
applyin most cases as the use of sadtheduling order is now completely discre N \W.2d 434
tionarywith the trial judge.The 8-month time period is subject to egéanent under  Symmaryjudgment is inapplicable in ch. 343 hearings. StaBaratka, 2002 WI
s.801.15 (2) (a). [Re Orderfettive July 1, 1978] ) App 288,258 Ws. 2d 342654 N.W2d 875
Judicial Council Note, 1988:Sub. (7) [created] allows oralguments permitted  'In the absence of an answer to a cross—claim and in the absence of any other respon
onmotions for summary judgment to be heard by telephone conference. [Re Oklgs pleadings, a court may deem facts alleged in the cross—claisuanissions
effective Jan. 1, 1988] filed in connection with a summary judgment motion admitted for purposes ef sum
Judicial Council Note, 1992:The prior sub. (2), allowing service offidavits ~ maryjudgment. Daughtry.\MPC Systems, Inc. 2004 W1 App 7%2 Ws. 2d 260
opposingsummary judgment up to the date of hearinigrééd such minimal notice 6679N.W.2d 808 02-2424
to the courtand moving parﬁy that a \r/)\llethocga of local courtdrules(resulted. Com;nunity
Newspapersinc. v WestAllis, 158 Ws. 2d 28 461 N.W2d 785(Ct. App. 1990). .
Requiringsuch afidavits tobe served at least 5 days before the hearing is intend&®2-09  Amended ~ and  supplemental  pleadings.
to preclude such local rules and prometiformity of practice. Courts may require (1) AMENDMENTS. A party mayamend the partg’pleading once
earlierfiling by scheduling orders, howevé§Re Order dective July 1, 1992] sa matter of course at any time within 6 months after the sum

Whenthe plaintif had signeda release, and when another illness subsequen . ) - . . .
developedwhether the plaintiftonsciously intended to disregard the possibitigt onsand complaint are filed or within the time set in a scheduling

aknown condition could become aggravated was a question of fact not to be dedstlerunder s802.10 Otherwise garty may amend the pleading
minedon summary judgment. Krezinskikay, 77 Ws. 2d 569 253 N.Ww2d 522 Only by leave of court or by written consent of the adverse party,

(1977). . , )
Summaryjudgment procedure is not authorized in proceedmgsidicial review andleave shall be freew given at any stage ofetttéon when Jus

underch. 227. VisconsinEnvironmental Decade Public Service Commission9  tice so requires. A partghall plead in response to an amended
Wis. 2d 161 255 N.W2d 917(1977). pleadingwithin 45 days after serviaa the amended pleading, or

_ Whenan insurance policy unambiguousiycluded coverage relating to warran \within 20 days after the service if the proceeding is to foreclose or
ties,afactual question whether implied warranties were made was immaterial and Fl - . i
trial court abused its discretion in denyiihg insurets summary judgment motion. O erw!seenforce a lien or security interest, un_Iess (a) the court
Jonesv. Sears Roebuck & C80 Wis. 2d 321259 N.w2d 70(1977). otherwiseorders or (b) no responsive pleading is required or per
Useof the mandatory language in sub. (2) that “judgment shall be rendered” me .
that trial courts do not have wide latitude in decidingymanjudgment motions and Aiftted under s802.01 (1) .
thatappeals of decisions to grant or deny summary judgment be given exacting scru (2) AMENDMENTS TO CONFORMTO THE EVIDENCE. If issues not
“”\);\-/h\’vf'ghtt,v- Ti'SIeytS?hW? th 5f72273 Nci\'/c\iIZd fli(lff;ﬁ | reaui s of raisedby the pleadings are tried by express or implied corfent
ena stipulation to the facts of a case did not satis al requirements o ; ; ;
5.807.05, summary judgment was impropafiharms v Wiharms,93 Ws. 20671, tht_a parties, they s_haII be treated in all respects as if th_ey had been
287N.W.2d 779(1980). raisedin the pleadings. Such amendment of the pleadings as may
Theexistence of a new or @ifult issue of law does not make summary judgmenbe necessary to cause them to conforrthoevidence and to raise
i(riagg%r)opriate.Maynard vPort Publications, In@8 Wis. 2d 555297 N.W2d500  theseissues may be made upon motion of any party at any time,
A co.nviction for injury by conduct regardless of life diot establish that the injury evenafter JUd,gment; but fa”ure to so amend ,does, nfecafhe
wasintentional or expected and did not entitle the insurer to summary judgmentr@sultof the trial of these issues. If evidence is objected to at the
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trial on the ground that it is not within the issues madé¢hiey Implied consent under sub. (2) requires that the parties understood that evidence

: ¢ saimed aunpleaded issues. Even after a finding of no implied consent an “inter
pleadlngs,thecourt may allow the pleadlngs to be amended a sof justice” determination, which is essentially a determination of prejudice, must

shalldo so freely when the presentation of the merits ohttien  pemade. Zobel venendael127 Ws. 2d 382379 N.Ww2d 887(Ct. App. 1985).
will be subserved thereby and the objecting party fails to satisfyvhetheran amendment “relates back” to the original complaint date depends on
the court that the admission of such evidence would prejudib’éetherthe opposing party had notice of the claim from the original complaint. An

. . e . -nsurerwho insures more than one party involved in an accident does not, as a matter
such party in maintaining the action or defense upon the menng\’s'law have notice of separate claims undefedént policies from aomplaint

The court may grant a continuance to enable the objepinty  againstone of itsinsureds, but it may have notice of a claim against more than one
to meet such evidence. insuredif they are covered by the same paliiggart v Barstad 182 Ws. 2d 421
. . 513N.W.2d 681(Ct. App. 1994).
(3) RELATION BACK OF AMENDMENTS. If the claim asserted in A plaintifi's response to a motion for a more definite answermatter how
theamended pleading arose afithe transaction, occurrence, otermed cannotextinguish the right to amend within 6 months as a matter of course.

eventset forth or attempted to be set forth in the original pleadi tXXp(;:)eTgs;ef;c)” Oral & Mavillofacial Sgery S.C.218 Ws. 2d 93579 N.W2d 285
theamendment relates back to the date of the filing obtiginal An amended complaint that makes no referéace incorporates any of the ofigi

pleading. An amendment changing the paggainst whom a nal complaint supercedes the original complaint when the amended complaint is filed

claimis asserted relates back if the foregoing provision is satisfiggourt. When such a complaint was fled prior to the time for answering the original
s - . f - _complainthaad run, it was Improper to enter a defauit juagment on the original com
and, within theperiodprovided by law for commencing the actiorpjaint. Holman v Family Health Plar227 Ws. 2d 478596 N.W2d 358(1999).

againstsuch partythe party to bérought in by amendment has  Sub.(3) requires receipif notice of the institution of the action within the statute
receivedsuch notice of the institution of the action that he or Sﬁ:éhmltauon period. Grothe.Walley Coatings, Inc. 2000 WI App 24239 Wis. 2d

. - . . .. . 620 N.w2d 463
will not be prejudiced in maintaining a defense on the merits, & hangingthe party” under sulf3) can mean: 1) substitution of a new defendant

knew or should have known that, ot a mistake concerning the for the present defendant; 2) addition of a defendant; 3) changing the stated capacity
identity of the proper parfythe action would have been broughpf the defendant; and 4) changiagnisdescription or misnaming of the defendant.
againssuch party To add a party there must have existed a mistake concerning the identity of the proper
E ) partybeing added when the original pleadinas filed. Identity includes an individu
(4) SUPPLEMENTAL PLEADINGS. Upon motion of a party the al's name and physical characteristics that distinguish that person from a@uther
courtmay, upon such terms as are jmlmit the party to serve fusion about a persog’role in a negligent act is not a question of identity and an

. . . amendmento include that person does not relate back. Estate of Heg&gau
asupplemental pleading setting forth transactions or 0CCUITENgRSne, 2001 Wi App 30@49 Ws. 2d 142638 N.W2d 355

or events which havéappened since the date of the pleadingAbsenta showing of prejudice, the trial court did not erronecesbrcise its dis
soughtto be supplemented. Permission nwgranted even cretionbysua sponte amending the pleadings to apply thedence before it. Schultz

L L P .v. Trascher2002 WI App 4249 Ws. 2d 722640 N.W2d 130
thOUghthe orlglnal pleadlng is defective in its statement of a clai he second sentence of sub. (3) refers only to a party against whom a claim is

for relief or defense. If the court deemsadvisable that the assertednd is not applicable in deciding under what circumstances a court may prop
adversepartyplead to the supplemental pleading, it shall so prderly allow an amendment addingkintiff to relate back. GrossWoodmans Food
specifyingthe time therefor Market, Inc. 2002 WI App 295259 Wis. 2d 181655 N.W2d 718 01-1746
p g “At anystage of the action” in sub. (1) is broad enough to include one week after
(5) TELEPHONE HEARINGS. Oral agument permitted on amotion for summary judgment is granted. For a motion to amend a complaint filed
H ; i ; ; aftera motion for summary judgment has been graritedparty seeking to amend
motionsunder this section may be heasiprescnbed in 807.13 mustpresent a reason for granting the motion thatificient to overcome the value
(1)- of the finality ofjudgment. Why the party has not acted sodtherlength of time
History: Sup. Ct. Orde67 Wis. 2d 585632 (1975)1975 c. 218Sup. Ct. Order  sincethe filing of the original complaint, the number and nature of prior amendments,
82 Wis. 2d ix (1978); Sup. Ct. Ordek41 Ws. 2d xiii (1987);1997 a. 1872001 a.  andthe nature of the proposed amendment are all relevant considerations, as is the
16. effect on the defendant. MachAdlison, 2003 WI App 1, 259 Wis. 2d 686656
Judicial Council Committee’s Note, 1977Sub. (1) has been amended to allowN.W.2d 766 02-0928
aparty to amend pleadings once as a matter of course at any time within 6 months Kfthe original pleading was filed within the statute of limitations and the conditions
thetime the summons armbmplaint are filed or within a time established in a schedof sub. (3) are met, the fact that a statute of limitations has expired between the filing
uling order under s. 802.10. The 6-month time period has been estabighegpre  of the summons and complaint and the motion to amend is not a reason to deny the
vious procedure stating that a party is allowed to amend pleadings oncead®a  motion. Town of Campbell vCity of La Crosse, 2003 WI App 24768 Ws. 2d253
of course at any time prior to the entryao$cheduling order is no longer applicable673N.W.2d 696 02-2541
in most cases. The use of a scheduling order is now discretionary under s. 802.10.
Sub.(1) also clarifies that leave of the court may be given at any stage of the act ; B .
or b (1) also cia pleadings when justice requiﬁés g Y stag %‘2.;0 Calendar practice. (1) AppLicaTION. This section
Sub.(3) hasbeen amended to adopt language consistent with revised s. 802.02@f3pliesto all actions and special proceedings except apiadain
Seenote following s. 802.02 (1). [Re Ordefeaftive July 1, 1978] to circuit court, actions seeking the remedy availableertiorari,

Judicial Council Note, 1988:Sub. (5) [created] allows oralgaments permitted ihiti i
on motions under this section to be heardebgphone conference. [Re Ordeeef habeas:orpus, mandamus, pl’OthItlon and quo warranto, actions

tive Jan. 1, 1988] in which all defendants are in defaytovisional remedies, and
Amendmentshould not be allowed 8 years after an accident and 5lyegosd ~ actionsunder ss49.90and s66.0114and chs48, 102, 108, 227,

therunning of the statute of limitations. DrehmeRadandty5 Ws. 2d 223249 i

N.W.20 274(1977). ggg 767, 778 799 and812, and proceedings under cl8&1to
Thetrial court abused its discretion in prohibiting amendment of the pleaotiings

the 2ndday of trial to plead quantum meruit as an alternative to substantial-perfor (3) SCHEDULING AND PLANNING. Except in categories of
manceof thecontract. Ti-State Home Improvement Ca.Mansavage/7 Ws. 2d

648 253 N.W2d 474(1977). ac.tlonsand special proceedlngs exempbeder sub(l), the CiF
Undersub. (2), a complaint will be treated as amended, even though no amendrf&Ht court may enter a scheduling order on the coom/n motion
hasbeen requested, when proof has been submattedaccepted. Goldman v or on the motion of a partyThe order shall be entered after the
B'%%rg'?ao) \i/\s‘siaigtii?fgoFg.(\:/\lfcli tslzg)(lgzcgr:éngmg the paiteludes adding a courtconsults with thattorneys for the parties and any unrepre
defendantvhen the requirements of sub. (3) are met. Stabee 1973 Cadillags _Sentecbaﬂy The scheduling order may address any ofdihew-
Wis. 2d 641291 N.W2d 626(Ct. App. 1980). ing:
In a products liability action, a new cause of action for punitive damages brought i i i
afterthe statute of limitations expiredlated back to the date of filing the original (@) The t'_me to join other partles._
pleading. Wussow v CommerciaMechanisms, In@7 Wis. 2d 136293 N.w2d 897 (b) The time to amend the pleadings.
(1980). ) i .
Whenanaction against an unnamed defendant under s. 807.12 was filed on the Ias(c) The time to file motions.
day of the limitation period and amended process naming the defendant was sen/et(d) The time to complete disco\/ery
within 60 days after filing, thaction was not barred. Relation back requirements of .
sub. (3) wereinapplicable. Lak vRichardson—Merrell, IncLO0 Wis. 2d 641302 (e) The time, not mo_rtha_n 30 days after entry of t_he OE(_ier
N.W.2d 483(1981). determinethe mode of trial, including a demand for a jury trial and
While the circuit court was correct in holding that it had the power to ameniti-a ymentof fees under 814.61 (4)
plaint on its own motion after the presentation of evidence, the court erred in r?o‘%1 AR ’ ? . .
grantingthe parties the opportunity to present additional evidence on the complaint (f) The limitation, control and schedulirng depositions and
aszme“de% gtalte ‘Z?mfsgglo“ Ws. 2d ?16|3?2 E‘)%Wi;’m 75:4,(1§81)|-t S back discovery,including the identification and disclosuresexfpert
n amended pleading adding a separate claim byeaeit plaintif related bac ; [ ;
to the date of filing the original complaint. Korkow&eneral Casualty Co. ofigy witnessesthe limitation of the numb,er of expert witnesses tied
consin,117 Ws. 2d 187344 N.W2d 108(1984). exchangeof the names of expert witnesses.
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(g) The dates for conferences before trial, for a final pretriptesentationsearly in the litigation and provides an initial
conferenceand for trial. appraisabf the merits of the case with suggestions for conducting
(h) The appropriateness and timing of summiaggment discoveryand obtaining legal rulings to resolve the case fas ef
adjudicationunder s802.08 ciently as possible. If all of the parties agree, the neutral 3rd per
(i) The advisability of ordering the parties to attempt settl§Onmay assist in settlement negotiations. o
mentunder s802.12 (d) “Focus group” means a dispute resolution process in which

() The need for adopting special proceduresnfianaging & Panel of citizens selected in a manner agreed upon by all of the
potentially difficult or protracted actions that may involve comPpartiesreceives abbreviated presentations ftbmparties, delib
plex issues, multiple parties, figilt legal questions or unusual €ratesyenders an advisory opinion about how the dispute should

proof problems. beresolved and discusses the opinion with the parties.
(k) Any other matters appropriate to the circumstances of the(¢) “Mediation” means a dispute resolution process in which
casejncluding the matters under sub) (a)to (h). aneutral 3rd person, who has no power to impose a decistin if

(5) PRETRIAL CONFERENCE. At a pretrial conference, the courtOf the parties do not agree to settle the case, helps the peatls
may consider any matter that facilitates the just, speedynaxd anagreement by focusing dhe key issues in a case, exchanging
pensivedisposition of the action, including the matters under paf8formationbetween the parties and exploring options for settle
(a)to (h) and sub(3) (a)to(k). At a pretrial conference, the court™ent. _ _
may consider and take appropriate action with respect to all of the(f) “Mini-trial” means a dispute resolution process that-con
following: sistsof presentations by the parties to a pafiglersons selected
(a) The formulation and simplification of the issues. andauthorized by all of the parties to negotiate a settlemeheof
(b) The elimination of frivolous claims or defenses disputethat, after the presentations, considers the legal and factual
L - L " . issuesand attempts to negotiate a settlement. Mini-trials may
tior(lg)th;{lsviﬁoasvs(;?élI%ﬁf’-:g:stzgw%r%%?y admissions or stipulgnqiydea neutral advisor with relevant expertise to facilitate the
. ) o . processwho may express opinions on the issues.
d) Any pretrial rulings on the admissibility of evidence p » :
inc?u?jing ﬁ/m?tations on ?he use of expert tesgmony unsler () "Moderated settlement conference” means a dispute reso
lution process in which settlement conferences are conducted by

907.02 . o ) . . oneor more neutral 3rgersons who receive brief presentations
() The identification of witnesses, exhibits atahgible py the parties irder to facilitate settlement negotiations and who
demonstrativeevidence. N ) may render an advisory opinion in aid of negotiation.
(f) The need and schedule for filing and exchanging pretrial 1,y «Nonbinding arbitration’means a dispute resolution pro
briefs. ] cessin which a neutral 3rd person is given the authority to render
(9) The dates for further conferences and for trial. a nonbinding decision as a basis for subsequegotiation
(h) The disposition of pending motions. betweerthe parties after the parties present evidence and examine

(6) AUTHORITY OF PARTICIPANTS. An attorney for each party witnessesunder the rules of evidence agreed to by the parties or
participatingin any pretrial conference shall have the authority @eterminecby the neutral 3rd person.
enterstipulations and to make admissions regarding all matters(i) “Settlement alternative” meaasy of the following: bine
thatthe participants may reasonably anticipate may be discussag.arbitration, direct negotiation, eamgutral evaluation, focus
The court may require that a party or flegty’s representative be group, mediation, mini-trial, moderated settlement conference,
presenbr reasonably available by telephone to consider possilplenbindingarbitration, summary jury trial.

settlemenbf the dispute. _ _ () “Summary jury trial” means a dispute resolution process
(7) SancTions. Violations of a scheduling or pretrial ordee  thatmeets all of the following conditions:

subjectto ss.802.05 804.12and805.03 ; ; :
History: Sup. Ct. Orde67 Ws. 2d 585634 (1975)1975 c. 218Sup. Ct. Order L Attomeys make abbreviated presentations to a small jury

82Wis. 2d ix (1978)1979 c. 325,92 (4} 1979 ¢. 89177 1981 c. 2891985 a. 29 Selected from the regular jury list.
s.3202 (23) Sup. Ct. Orderl41 Ws. 2d xiii (1987);1993 a. 486Sup. Ct. Order No. 2. A judge presides over the summary jury trial and deter

95-04 191 Wis. 2d xxi (1995)1999 a. 15G6.672 2001 a. 3G.108 . . i -
Thetrial court properly granted default judgment against a party failing to app(ﬂpnesme appllcablllty of the rules of evidence.

ata scheduling conference, kibe damage amount was not supported by the record. 3. The parties may discuss the jsrgdvisory verdict with the
Gaertnewv. 880 Corpl131 Ws. 2d 492389 N.W2d 59(Ct. App. 1986). iur
Sections302.10 (7) and 805.03 apply in criminal cases. A court has power to sauré y- . .
tion a tardy attorney under these sections. Failure to delineate the reasons for the4. The jurys assessment of the case may be ussdhise
sanctionds an erroneous exercise of discretion. Anders@ireuit Court for Mik uentnegotiations
waukeeCounty 219 Ws. 2d 1 578 N.W2d 533(1998). a gouauons. _ _ ) _
(2) (@) A judge maywith or without a motion having been
802.12 Alternative dispute resolution. (1) DeriniTions.  filed, upon determining that an action or proceeding iappre
In this section: priate one in which to invoke a settlement alternative, order the
(a) “Binding arbitration” means a dispute resolution procegirtiesto select a settlement alternative as a means to attempt
thatmeets all of the following conditions: settlement.An order under this paragraph niaglude a require
1. A neutral 3rd person is given taathority to render a deci mentthat the parties participate personally in the settlement alter
sionthat is legally binding. native. Any party aggrieved by an order under this paragraph shall
2. Itis used only with the consent of all of the parties. be afforded a hfe_arlng t? shov|\1 c?uhse why the order should be
3. The parties present evidence and examine witnesses vacatedor modified. Unless all of the parties consent, an order
: p p ; - under this paragraph shall not delay the setting of the trial date,
4. A contract or the neutral 3rd person determines the appliggscovery proceedings, trial or other matters addressed in the

bility of the rules of evidence. schedulingorder or conference.
5. The award is subject to judicial review undef7&8.10and (b) The parties shall inform thedge of the settlement alterna
788.11 tive they selecaind the person they select to provide the settlement

(b) “Direct negotiation” means a dispute resolutmocess alternative. If the parties cannot agree on a settleratirtnative,
thatinvolves an exchange offefs and countertérs by the par  thejudge shall specify the least costly settlement alternative that
ties or a discussion difie strengths and weaknesses or the meritse judge believes is likely to bring the parties together in settle
of the parties’ positions, without the use of a 3rd person. ment,except that unless all of the parties consent, the judge may

(c) “Early neutral evaluation” means a dispute resolution praot order the parties to attempt settlement through binding arbitra
cessin which a neutral 3rd person evaluates brief written and otan, nonbinding arbitrationr summary jury trial or through more
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thanone ofthe following: binding arbitration, early neutral evalu 2. The arbitrator certifies that all applicable statutory require

ation, focus group, mediation, mini-trial, moderated settlemententshave been satisfied.

conferencenonbinding arbitration, summary jury trial. 3. The court finds that custody and physical placement have
(c) If the parties cannot agree on a person to provide the setdeendetermined in the manner required unde788.045767.11

mentalternative, the judge may appoint any person who the judged767.24

believeshas the ability and skills necessary to bring the parties 4. The court finds that visitation rights have been determined

togetherin settlement. in the manner required under 867.045 767.11and767.245

(d) If the parties cannot agree regarding the payment ofa pro 5. The court findshat child support has been determined in
vider of a settlement alternative, the judgiell direct that the par the manner required under7§7.250r 767.51
ties pay the reasonable fees and expenses of the provider of th¢4) ApmissiBiLiTy. Except for bindingarbitration, all settle
settlementlternative. The judgmay order the parties to pay intomentalternativesare compromise negotiations for purposes of s.
anescrow account an amount estimated to ket to pay the 904.08and mediation for purposes 0f34.085
reasonabldees and expenses of the provider of the settlemelglgésetlogfz Sup. Ct. Order Ne@3-13 180 Ws. 2d xv;1995 a. 2251997 a. 191

alternative. . . Judicial Council Note, 1993:This section provides express statutory authority for
(3) ACTIONS AFFECTING THE FAMILY. In actions &féctlng the judgesto order that litigants attempt settlement through any of several defined pro
f ; . cesses.The parties may choose the type of processehéce providerand the man
family under ch767, all of the f9||OW|ng app'Y- nerof compensating the service provideut the judge may determine these issues
(&) All settlement alternatives are available except focufghe parties do not agree.
ini—tri i i Subsectior(2) (b) prohibits the judge from requiring the parties to submit to-bind
group,mini trial ?nd summary jury trial. . ing arbitration without their consent; this restriction preserves the right of trial by jury
(b) If a guardian ad litem has been appointed, he or she sNatlmay thgudgeorder nonbinding arbitration, summary jury trial or multiple facili

i i mq!s' tatedprocesses without consent of all parties; these restrictions allow the parties to
bea party to any settlement alternative regardmg cus k optout of the typically more costly settlement alternatives.

cal placement, visitation rights, support or other interestb@f Lawyershave a duty to their clients and society to provide colstetife service.

ward. The State Bar encourages lawyers to provide volunteer service as mediators, arbitra
. P . . rsand members of settlement panels.
(C) If the parties agree to bmdm.g arbltratlor_l, the court Shatﬁ’Subsection (3¥etsforth several special considerations for family actions. Even
subjectto ss.788.10and788.11, confirm the arbitratds award whentheparties consent to binding arbitration, the court retains the responsibility of

and incorporatethe award into the judgment or postjudgmerfinsuringthat the arbitration award in custo@jacement, visitation and support mat
tersconforms to the applicable lawhe court is not bound to confirm the arbitrator

modificationorder with respect to all of the following: award. Ratherit must review the arbitrati decision in lighbf the best interest of
1. Property division under £67.255 the child. Iffollowing this review the court finds that the arbitration process and its
. outcomesatisfy the requirements of all applicable statutes, the court may adopt the
2. Maintenance under 867.26 decisionas its own. Miller vMiller, 620 A. 2d 161, 1.66 (Pa. Supefl993). Reasons
for deviating from child support guidelines must be in writing or made paiteof
3. Attorney fees under 867.262 record.
4. Postjudgment orders modifying maintenance under sThe Judicial Council has petitioned the Supreme Court to conduct a review and
767.32 evaluationof this rule after it has been irfedt for three years.

. . . i . . . Whenmultiple plaintifs had similar claims against a single defendant, itrveas
(d) The parties, including any guardian ad litem for their Chl|dppr0priat|ao conhductI aritef?,sﬁase then grant st;mhmary judgment, based on the test
i inding case results, to the plairiifwho were not part of the test case. Leveren&¥%
mayag_ree. to resolve any of the followirggues through binding Corp. 193 Ws. 2d 31%532 N W 735(1985)_
arbitration: § This section does not autgoriée a trlial clourt to require reslolution of an action, nor
i oesit require any party to abandon a legal position or to settle a case.. Gggent,
1. Custody and physical placement undéi63.24 767.458 00T ?App 243)”5’45‘3’\/\15_ 24 99 635 N9W29d s Goe
(3), 767.51 (3)0r 767.62 (4) Sub.(3) (c) cannot limit a circuit coud’power awardo consider the equity of
itati 7 agreements in confirming an arbitrated propélitysion. Howevercircuit courts
2. Visitation rlghts under §167.245 mgustgive greater deferen%e to an arbiim\/\‘/)aré)ofbgsproperty division under sub. (3)
3. Child support under €67.25 767.458 (3) 767.510r (c)than they would to other types of agreements. Frarkeamke, 2004 WI &68
767 62(4) Wis. 2d 360 674 N.W2d 832 01-3316
) o . Wisconsin’sNew Court—Ordered ADR Law: Why It Is Needed andPiggential
4. Modification of subd.1., 2. or 3. under s.767.320r for Success. \&inziel. 78 MLR 583.
767.325 Alternative Dispute Resolution ilVisconsin: A Court Referral System. Noonan
. . & Bostetter 78 MLR 609.
(e) The court mayiot confirm the arbitratés award under par — Hanging Up the Gloves of Confrontation2riEnbaum. V. Law Aug. 1994.

(d) and incorporate the award into faelgment or postjudgment ResolvingConflicts Outside Wconsin Courtrooms. Soeka & Fullin. iséLaw

modificationorder unless all of the following apply: Aug. 1994.
9 apply Think Like a Negotiator: Eéctively Mediating Client Disputes. Frankel & Mitby
3

1. The arbitratdis award sets forth detailed findings of factwis. Law Dec. 2003.
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