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CHAPTER 788

ARBITRATION
788.01 Arbitration clauses in contracts enforceable. 788.10 Vacation of award, rehearing by arbitrators.
788.015 Agreement to arbitrate real estate transaction disputes. 788.11 Modification of award.
788.02 Stay of action to permit arbitration. 788.12 Judgment.
788.03 Court order to arbitrate; procedure. 788.13 Notice of motion to change award.
788.04 Arbitrators, how chosen. 788.14 Papersfiled with motion regarding award; entry of judgmenteef of
788.05 Court procedure. judgment.
788.06 Hearings before arbitrators; procedure. 788.15 Appealfrom order or judgment.
788.07 Depositions. 788.17 Title of act.
788.08 Written awards. 788.18 Not retroactive.

788.09 Court confirmation award, time limit.

788.01 Arbitration clauses in contracts enforceable. A underanagreement in writing for such arbitration, the court in
provisionin any written contract to settle by arbitration a controvhich such suit ispending, upon being satisfied that the issue
versythereafter arising out of the contract, or out of the refusalitovolved in such suit or proceeding is referable to arbitration
performthe whole or any part of the contract, or an agreementindersuch an agreement, shall on application of one of the parties
writing between 2 or more persons to submit to arbitration astaythe trial of the action until such arbitration has been had in
controversyexisting between them at the time of the agreetoentaccordancevith the terms of the agreement, providing the appli
submit,shall be valid, irrevocable and enforceable excgin cant for the stay is not in default in proceeding with such arbitra
suchgrounds as exist &w or in equity for the revocation of anytion.

contract. This chapter shall not applp contracts between History: 1979 c. 3%.64; Stats. 1979 s. 788.02.

emp|oyersand employeesl or between employers assbcia Commencinglitigation did not waive a contractual right to arbitration. J.J.

! . . Andrews,Inc. v. Midland, 164 Wis. 2d 215474 N.W2d 756(Ct. App. 1991).
tions of employees, except as provided idE1.10 nor to agree Theright to arbitrate may be waived. Conduct that allows an action to proceed to

mentsto arbitrate disputes under 1.143 (6s)or 230.44 (4) apoint where th@urpose of arbitration is frustrated estops a party from claiming a

(bm). right to arbitration. Meyer.\Classified Ins. Corfl79 Ws. 2d 386507 N.W2d 149
History: 1979 c. 3%.64; Stats. 1979 §88.01:1993 a. 161997 a, 2372542001  (CtAPP- 1993).

a.38 .

An insurets refusal to either pay the plaifitif claim undethe uninsured motorist 788.03  Court order to arbitrate; procedure. The party

provision of its automobile policy or to submit to arbitratiander an arbitration aggrievedby the alleged failure, neglect or refusal of another to

clausethat could be invoked by either party constituted a breach of the contract ; ; ; -

awaiver of the insurés right to later demand arbitration. CollicatBconomy Fire rform under a ertten ag“?eme.”t farbltratlon may petition

andCasualty Co68 Wis. 2d 115, 227 N.W2d 668(1975). any court of record having jurisdiction of the parties or of the prop
Failureto comply with provisions of ch. 298 [now ch. 788] constitutes waiver aérty for an order directing that such arbitration proceegras

mwgg‘;%c(‘;‘;‘;g)gm to arbitration. State ex rel. CaBiharlesy1 Wis. 2d 85237 yjided for in such agreement. Five days’ notice in writingath

If the intent of the parties is not clearly expressed, the court favors construingai?plicationSha” be served upon the party in defal_“t- Service
arbitrationagreement astatutory rather than common-law arbitration. Stradingethereofshall be made as provided by law for the servicesnina
v. i;g of Vr‘]/hite‘r"t’atr?189 Wis. 2d 1|9 277 '_\‘-;’VZt_d 8f7(19f79)- it 4 Mmons. The court shall hear the parties, and upon being satisfied
oughcourts have common law jurisdiction to enforce arbitration awgeds ; [P ;
erally, they cannot enforce an award againssthte absent express legislative authothat the mak'”g Of the "f"gr_eement for arbitratiothe failure to
rization. State ex rel. @aching Assistants AssociatedW-Madisond6 Wis. 2d  comply therewith isnot in issue, the court shall make an order
é%ﬁ SIZQCZON-WZd 657(Ct. App. 1980). But see also the notstate v. PG. Miron  directingthe parties to proceed to arbitration in accordavite
Municipal labor arbitration is within the scope of ch. 788. Milwaukestrict theterms of th.e agreement. If the makmghﬂ arbitration agree. .
Council48v. Milwaukee Sewerage Commissid}7 Ws. 2d 590321 N.w2d 309 mentor the failure, neglect or refusal to perform the same is in
(Ct. App. 1982). issue the court shall proceed summarily to the trial thereoholf
Insurancecoverage is a proper matter for arbitration. Maryland Casualty.Co.jyiry trial is demanded, the court shall hear and determine such
Seidenspinnef 81 Ws. 2d 950512 N.W2d 186(Ct. App. 1994). J' s)llje Where such an issue is raised, either party oragr before
Sovereignmmunity is not applicable to arbitration and there need not be speciﬁ : ! e party 9_ .
statutoryauthority for the state to be subject to the arbitration provisions of ch. 7d81€ return day of the notice of application, demand a jury trial of
Statev. RG. Miron Construction Cdl81 Ws. 2d 1045512 N.W2d 499(1994). such issue, and upon such demand the court shall make an order
Preclusiondoctrines preventing rehearinf identical claims are applicable to a i i H
limited extent in arbitration cases. Dane Countpane County Union Local 6310 r765f§rggg| ftlg}*?e ;?J?’;/I?I r:gsathjgtr?’l]os;g’?gnqgﬂ t ?stri?rizcggﬂargﬁgr S.
Wis. 2d 268 565 N.W2d 540(Ct. App.1997). .
Whetherthe parties agreed smbmit an issue to arbitration is a question of law fotion was made or that there is no defaulproceeding thereunder
}f“_’f,\?%"flt?c‘fﬂg;: E;ng”y Area School DistricEdanovec?22 Ws. 2d 27586 the proceeding shall be dismissed. If the jury finds that an agree
Commercial arbitration agreements: let the signers beware. 61 MLR 466. Mentfor arbitration wasnade in writing and that there is a default
in proceeding thereundehe court shall make an order summarily
788.015 Agreement to arbitrate real estate transaction  directingthe parties to proceed with the arbitration in accordance
disputes. A provision in any written agreement between a puwith the terms thereof.
chaseror seller of real estate and a real estate brokdretween lglsggrgtatssupl-g% ?%270\4\_488- UZS %g5Z)de(rlgg)%?;g?cwlf72516135(%3;g)c-
a purChaser andeller of real.e.State’ to submit to arbitration an.@zAn in’sured who acceded to fhe insteeefusal to arbitrate the insuredininsured
POﬂtFQVQrSYOGt\Neen them arising out of the real estate transacti@htoristclaim until afterthe insureds passengers’ claims were litigated was not an
IS va||d, irrevocable and enforceable except upon any grounds tlhaagrievedparty” within the meaning of this section.owthington v Farmers Insur

existat law or in eqUity fothe revocation of any agreement. Th@nﬁ]eglécgiggﬁzg X\f‘Z rze(i:g/iflii ’;‘f.\:\i[gzr?tgq(plzizg.participation" in the arbitration
agreementnaylimit the types of controversies required to be-arbprocesanay estop a party from challenging an arbitration agreement. Plfgrérst

trated and specifya term during which the parties agree to b@entCorp. v Reed156 Ws. 2d 677457 N.W2d 544(Ct. App. 1990).

boundby the agreement. i ]
History: 1991 a. 163 788.04 Arbitrators, how chosen. (1) If, in the agreement,

provisionis made for anethod of naming or appointing an arbitra
788.02 Stay of action to permit arbitration. If any suit or tor or arbitrators or an umpire that method shall be followéd.
proceedingbe brought upon any issue referable to arbitrationo method is provided in tregreement, or if a method is provided
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andany party thereto fails tmake use of the method, or if for any788.08 Written awards. The award must b@& writing and
otherreason there is a lapse in the naming of an arbitrator er arbustbe signed by the arbitrators or by a majority of them.
tratorsor an umpire, or in filling a vacandhen upon the applica  History: 1979 c. 3%.64; Stats. 1979 s. 788.08.

tion of either party to the controvershe court specified in s.

788.020r the circuit court for the county in which the arbitratior788.09 Court confirmation award, time limit. Atanytime

is to be heldshall designate and appoint an arbitraaobitrators within one year after the award is made any party to the arbitration
or umpire, aghe case or suk2) may require, who shall act undermay apply to the court in and faghe county within which such

the agreement with the same force anfibefas ifspecifically awardwas made for an ordeonfirming the award, and thereupon
namedin the agreement; and, except as provided in @)tor the court must grant such an order unless the award is vacated,
unlessotherwise provided in the agreement, the arbitration shalodified or corrected under $88.100r788.11 Notice inwriting

be by a single arbitrator of the applicatiorshall be served upon the adverse party or the

(2) A panel ofarbitrators, consisting of 3 persons shall badversepartys attorney 5 days before the hearing thereof.
appotedo arbirate acions to ecover damairsnjuries o RSy, 7701 6 s e ot e e
the person arising from any treatme_mamer_atlon Performed by confirm under s788.09 and the adverse pa?r?yywishes to r%ise objgcption); under ss.
or any omission by any person who is requirebedicensed, reg 788.10and 788.1. Milwaukee Police Association Milwaukee,92 Wis. 2d 145
isteredor certified to treat the sick as defined id48.01 (10)  285N.W.2d 119 (1979).

(a) One arbitrator shall be appointeg the court from a list of
attorneyswith trial experience. The list shall be prepared and pe
odically revised by the State Bar ofi¥donsin.

. . W

(b) One arbitrator shall be appointed by the court from lists ﬁﬂardupon the application of any party to the arbitration:
health professionals prepared and periodically revised by the .
appropriatestatewide gganizations of health professionals. The (&) Where the award was procured by corruption, fraud or
lists shall designate the specialtyany, of each health profes Unduemeans; _ o _
sionallisted. The ayanizations of health professionals shall assist (0) Where there was evident partiality or corruptiorthe part
the court to determine the appropriate specialty ofattrator Of the arbitrators, or either of them;

.88.10 Vacation of award, rehearing by arbitrators.
h) In either of the following cases the court in and for the county
ereinthe award wasnade must make an order vacating the

for each action to be arbitrated. (c) Where the arbitrators were guiltymisconduct in refusing
(c) One arbitrator who is not an attorney or a health profe® postpone the hearing, uponfiént cause shown, or in refus
sionalshall be appointed by the court. ing to hear evidence pertinent and materiah®controversy; or

(d) Any person appointed to the arbitration panel may disqu(gf?a”y other misbehavior by which the rights of any paeye
ify himselif or herself or be disqualified by the court if any reas&¢enprejudiced;

existswhich requires disqualification. A substitut@mber of the  (d) Where the arbitrators exceeded their powers, anper
arbitrationpanel shall be chosen in the same manner as the pefésily executed them that mutual, final and definite award upon
disqualifiedwas chosen. the subject matter submitted was not made.

(e) No member ofhe panel may participate in any subsequent (2) Wherean award is vacated and the time within which the
courtproceeding otthe action arbitrated as either a counsel oragreementequiredthe award to be made has not expired, the
witnessunless the court deems the meribegstimony necessary courtmay in its discretion, direct a rehearing by the arbitrators.

for hearings under §88.100r 788.11 History: 1979 c. 3%.64; Stats. 1979 s. 788.10.
History: 1975 c. 43199 1977 c. 265.75; 1977 c. 418.929 (41) 1977 c.449 A court may order arbitrators to hear further testimony without establishing a new
1979c. 32ss.64, 92 (15) Stats. 1979 s. 78’8.02001 a. 103 panel. Gallagher vSchernecke60 Wis. 2d 143208 N.W2d 437(1973).

Theinterjection of a new contract time period in an amended fified after the

P petitionis filed presents a question beyond the statutory jurisdiction of the arbitrators.
788.05 Court prOCEdure' Any appllcatlon to the court here MilwaukeeDeputy Sheris’ Association vMilwaukee County64 Ws. 2d 651221

undershall be made and heard in the manner provided by law fow.2d673(1974).
the making and hearing of motions, except as otherwise hereiArbitrationawards are presumptively valid, aml award may not be attacked on

i the grounds that a portion of it could conceivably be allocable to an allegedly
exp_ressly provided. improperitem. Scherrer Construction CoBurlington Mem. Hosps4 Wis. 2d 720
History: 1979 c. 3%.64; Stats. 1979 s. 788.05. 221N.W.2d 855(1974).

. . Contactshetween the arbitrator and one party outside the presence of thdmther
788.06 Hearings before arbitrators; procedure. notin themselves justify vacating an award to the party involved if the challenger

i i i esnot demonstrate eithemproper intent or influence by clear and convincing evi
(1) Whenmore than one arbitrator is .agreEd tO,_ all O.f .the arbitr ence. Manitowoc v Manitowoc Police DepartmeritD Ws. 2d 1006236 N.W2d
torsshall hear thease unless all parties agree in writing to-proazy (197s).

ceedwith a lesser number An arbitrator exceeded his authority under sub. (1) (d) in determining that+the dis

i i chaige of a city employee for a violation of an ordinance residency requirement was
(2) Any arbitrator may issue a subpoena undeggb.or may not for just cause within the meaning of the collectiveghining agreement. WERC

furnish _blank forms therefor toa repres_entafweany party to the v. Teamsters Local No. 5635 Wis. 2d 602250 N.W2d 696(1977).
arbitration. The representative may issue a subpoena under #n arbitrator did not exceed his powers by adopting a ministerial-substeistive

805.07 The arbitrator or representative wissues the Subpoenatinction in determining the scope of the unfettered management function provided by
n ment.The arbitrator did exceed his powéss ordering maintenance of past

. . . I
shall sign the subpoena and provide that the subpoena is Serveg?aégcewithout finding that the agreement required such actiditwaukee Profes
prescribedn s.805.07 (5) If any person so served neglects osionalFire Fighters Loca15 v Milwaukee,78 Ws. 2d 1, 253 N.W2d 481(1977).

refusesto obey the subpoena, the issuing party may petition thévrbitratorsdid not exceed their authority by arbitrating a grievance under a “dis

- . ; . L ; chage and nonrenewal” clause of a collectivegaaringagreemenwhen the con
circuit court for the county in which the hearinghiald to impose ., ctoffered by the board was signed by a teacher after defbértigle “probationary

aremedial sanction under cI85in the same manner providfsl  contract”and the board did not accept this counteradr ofer the teacher a 2nd con
withessesn circuit court. Vithessesand interpreters attendingtract. JointdScho(oI DiS;[I‘iCt No. 1Q veferson Education Association8 Ws. 2d 94
P . . . 253N.W.2d 536(1977).
bef_oregn arbitration shall receive fees as prescribedda 467 Althoughthe report of an arbitrator did not explicitly mention a counterclaim, the
History: 1985 a. 168 trial court did not err in determining that the demibithe counterclaim was implicit
in the report. The failuref the arbitrator to set forth theories or support finding is
788.07 Depositions. Upon petition, approved by the arbitra not grounds for objection to the arbitrdtoaward. McKenzie.warmka,81 Ws.

torsor by a majority of them, any court of recordaind for the 20591, 260 N.w2d 752(1978). . ' .
. hich h arbitrators. or a maiority of them. are sitti The disclosure requirements for neutral arbitrators regarding the vacation of an
countyin which suc ) jority ) NBvardunder sub. (1) (b) are discussed. Richco Structurearkside Wlage, Inc.

may direct the taking of depositions to be used as evidence befargis. 2d 547263 N.w2d 204(1978).
the arbitrators, in the same manner and for the same reasons ggprtsshould apply one standard of review of arbitratiwrards under municipal

. . o B f collectivebagaining agreementsMadison Metropolitan School District WERC,
providedby law for the taking oflepositions in suits or proceed ggis ‘24 249272 N.wad 314(Ct. App. 1978).

ings pending in the courts of record in this state. Thetime limit under s. 788.13 does not apply when the prevailing party moves to
History: 1979 c. 3%.64; Stats. 1979 s. 788.07. confirm under s. 788.09 and an adverse party wishes to raise objections under ss.
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788.10and 788.1. Milwaukee Police Association Milwaukee,92Wis. 2d 145  788.12 Judgment. Upon the granting of an order confirming,
285N.W.2d 119 (1979). aén%odifying or correcting an award, judgment may be entered in

An arbitrator appointed under a specific contract had no power to make aw: - s f
undersuccessor contracts not in existence at the timgrteeance was submitted. snformny therewith in the court wherein the order was granted.

Milwaukee Board of School Directors Milwaukee Bachers’ Education Assoeia ~ History: 1979 c. 3%.64; Stats. 1979 s. 788.12. ) o
tion, 93 Wis. 2d 415287 N.W2d 131(1980). Thereis no statutory authority fawarding costs to a party in an arbitration-pro

An arbitrator exceeded his authority directing that the grievant be transferredce\?\?izn dgsginlée{n/t?\indeis/gs;ate Farm Mutual Insurance G5 Ws. 2d 145572
whenthe contract reserved transfer authority to the city and chief of police. Milwa'ﬂ' ’ (Ct. App. )-
keev. Milwaukee Police Associatiod7 Ws. 2d 15292 N.W2d 841(1980). . . .

Althougha contract gave managemée right to determine job description classi 788;13 Notice of m,0t|0n to Change award. Notice ofa
fications, the arbitrator did not exceed his authority by overruling managesnentnotionto vacate, modify or correct an award must be served upon

determinatiorthat anemployee with 8 years of job experience was not qualified fathe adverse party or attorney withinn3onths after the award is
promotionto a job requiring 2 years of college “or its equivalent as determined ; ; ; .
management.”Oshkosh vUnion Local 796-A99 Wis. 2d 95 299 N.W2d 210 Bed or delivered, aprescribed by law for service of notice of a

(1980). motionin an action. For the purposes of the motion any judge who
Theburden of proving “evident partiality” of an arbitrateas not met when the might make an order to stay the proceedinganraction brought
apparentlybiased remarks of the arbitrator represented merely an initial impressigf.the same court may make an ordelbe served with the notice

nota final conclusion. Diversified Management Servic&latten,119Wis. 2d 441 . . .
351N.W.2d 176(Ct. App. 1984). of motion, staying the proceedings of the adverse pasyftarce

An award was vacated for “evident partiality” because the arbitrator failed-to dt@e_award.
close past employment with the entity supplying a pagunsel. Spooner Dist. v History: 1979 c. 3%.64; 1979 c. 176Stats. 1979 s. 788.13.
N. W. Educators136 Ws. 2d 263401 N.W2d 578(1987). Thetime limit under s. 788.13 does not apply when the prevailing party moves to

A party cannot complain to the courts that an arbitrator acted outside the scoposfirm under s. 788.09 and an adverse party wishes to raise objections under ss.
his authority if an objection was not raised before the arbitrdb@Pue vMaster ~ /88.10and 788.1. Milwaukee Police Association Milwaukee, 92 Wis. 2d 145

mold, Inc. 161 Ws. 2d 697468 N.W2d 750(Ct. App. 1991). 25:; NdW-foi‘ 119I(|19b79)|- . ] hall itration decisi
A party disputing the existence of an agreement to arbitrate may choose not to pa¢nderfederal labor lawthis section governs challenges to arbitration decisions.
ticipatein arbitration and may challenge the existence of the agreémyemition to Félmstert ocal No. 579 vB&M Transi, Inc 882 F: 2d 274(1989).
vacatethe award under sub. (10) (d). ScholLundbeg, 178 Ws. 2d 259 504 . . . .
N.W.2d 115 (Ct. App. 1993). 788.14 Papers filed with motion regarding award;

If arbitrators had a reasonable basis for not following casé¢henarbitrators’ deei  entry of judgment, effect of judgment. (1) Any party to a
sionwill not beinterfered with by the court. Lukowski Dankert,184 Ws. 2d 142 proceec“ndor an order Conf”'m'ng, modlfy|ng or Correct|ng an

515N.W.2d 883(1994). . 2 . 7 h
“Evident partiality” under sub. (1) (b) exists only when a reasonable person kno%wardSha”‘ at the time the order is filed with the clerk of circuit

ing previously undisclosed information would have such doubts about the arisitrat&OUrt for the entry of judgment thereon, also file the following
impartiality that theperson would have taken action on the information. DeBaker paperswith the clerk of circuit court:

Shah,194 Ws. 2d 104533 N.W2d 464(1995). . ; ;

This section does not prevent the vacation of an arbitration award on the basis 8f(a) The ag.reement’ thfel_ectlon or appom_tment, if a’nyf an
amanifest disregardf the law Employers Insurance ofalisau vLloyd's London, additional arbitrator or umpire, and each written extension of the
202 Wis. 2d 673552 N.W2d 420(Ct. App. 1996)95-2930 time, if any, within which to make the award,;

An arbitratots award that relied on oral testimony with no formal record, rather (b) The award:
thanthe wordingof the prevailing partg proposal, was not final and definite as L . .
requiredby sub. (1) (d). LaCrosse Professional Police AssociatioBity of (c) Each notice, &itlavit or other paper used upon applica

LaCrosse212 Ws. 2d 90568 N.W2d 20(Ct. App. 1997). tion to confirm, modify or correct the award, and a copy of each

Thatan arbitrator made a mistake by erroneously rejecting a validdegzise é)rder of the court upon such an application.
doesnot provide grounds for vacating an award unless the arbitrator deliberately dis . . . .
regardedhe law Flexible Manufacturing SystemsSuper Products Cor®6 F3d (2) The judgment shall be entered in the judgment and lien

96 (1996). docketas if it was rendered in an action.
. . (3) Thejudgment so entered shall have the same force and

788.11 Modification of award. (1) In either of thefollow-  effect, in all respects, as, and be subject to alptiwisions of law
ing cases the court in and for the county wherein the award wagatingto, a judgment in an action; and it mayesgorced as if
mademust make an order modifying or correcting the awah it had been rendered in an action in the dousthich it is entered.
the application of any party to the arbitration: History: 1979 c. 3%.64; Stats. 1979 s. 788.12995 a. 224

(a) Where there was an evident material miscalculation of fi
uresor an evident material mistak_e in the description of any p e taken from an order confirming, modifying, correcting or
son, thing or property referred to in the award; vacatingan award, or from a judgment entered upon an award, as

(b) Where the arbitrators have awardgn a matter not sub f.om an order or judgment in an action.
mittedto them unless is a matter not &cting the merits of the  istory: 1979 ¢. 3%.64; Stats. 1979 s. 788.15.

decisionupon the matters submitted; An order or judgment dhe court directing the parties to submit a dispute to arbitra

o : ion able. ion Local kesh 7 Wis. 2
(c) Where the award is imperfect in matter of form nfecif gg?z'gg‘ﬁ_s&g’gig?(ig%‘g,g?stefs Union Local 635Waukesha Count7 Ws. 2d

ing the merits of the controversy An order to proceed with arbitration is not appealablarthihgton v Farmers
(2) The order must modify and correct the award, so as fUranceExchangess Ws. 2d 108218 N.Wad 373(1978).

effectthe intent thereof and promote justloetween the parties. 788.17 Title of act. This chapter may be referred to as “The
History: 1979 c. 3%.64; Stats. 1979 s. 7881 Wisconsin Arbitration Act”
Theintentof the parties controls a determination under sub. (1) (b) whether a mat, ; . . :

terwas submitted to the arbitratavlilwaukee Professional Fire Fighters Local 215 History: 1979 c. 3%.64; Stats. 1979 s. 788.17.

v. Milwaukee,78 Ws. 2d 1 253 N.W2d 481(1977). . .. .
A court had no jurisdiction to vacate or modify an award if grounds under s. 78871%8'18 Not retroactive. The provisions ofhis chapter shall

or 788.1 did notexist. Milwaukee Police AssociationMilwaukee,92 Wis. 2d 175 ot apply to contracts made prior to June 19, 1931.
285N.W.2d 133(1979). History: 1979 c. 3%.64; Stats. 1979 s. 788.18.

8.15 Appeal from order or judgment. An appeal may
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