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CHAPTER 974
CRIMINAL PROCEDURE — APPEALS, NEW TRIALS AND WRITS OF ERROR

974.01 Misdemeanoappeals. 974.06 Postconviction procedure.
974.02 Appeals and postconviction relief in criminal cases. 974.07 Motion for postconviction deoxyribonucleic acid testing of certain evi
974.05 States appeal. dence.

Cross—reference: See definitions in ©67.02 priate.State vBraun,185 Wis. 2d 153516 N.W2d 740(1994). But see also Braun

v. Powell, 77 F Supp. 2d 9781999).

H H H Whennew evidence is a recantation by a witness, the recantation musfibe suf
974.01 Misdemeanor appeals. (1) Appeals in misde ciently corroboratedy other newly discovered evidence. Stafferrance J.\\202
meanorcases are to the court of appeals. N.W.2d 496 550 N.W2d 445(Ct. App. 1996).

(2) Inlieu of a transcript on appeal, the oral proceedingg Therequirement of corroboration ofrecantation as the basis of a post-sentencing

; H dtie motionto withdraw a guilty plea by other newly—found evidence is met if there is a
bepresented in an agreed statement signed by af s to the feasiblemotive for the initial false statement when the motive was previausly

appeal. This _Sha” be a condensed S_tatemem"ative form of knownand there are circumstantial guarantees of the trustworthiness of the-recanta
all of the portions of the oral proceedings are necessary to detertion. State vMcCallum,208 Ws. 2d 463561 N.W2d 707(1997).
minationof the question on appeal If a court decision entered after the appelaodnviction constitutea new rule
) . ' of substantive laythe appellant has not waived the right to seek postconviction relief
History: 1971 c. 298Sup. Ct. Ordei67 Ws. 2d 585784 (1975)1977 ¢. 187 hasedyn the newly announced rule. Statéioward,211 Wis. 2d 269564 N.W2d
o S 753(1997).

974.02 Appeals and postconviction relief in criminal The standard for a new trial based on newly discovered evidence is a reasonable
cases. (1) A motion for postconviction relief other than undeprobability of a diferent resulat the new trial, established by clear and convincing

. s vidence. State vAvery, 213 Wis. 2d 228570 N.W2d 573(Ct. App. 1997).
s.974.060r 974.07(2) by the defendant in a criminal case shaff A motion for anew trial based on new evidence that after sentencing a co-

bemade in theime and manner provided in 889.30and809.4Q  defendantlaimed full responsibility for a murdeecanting her trial testimortiat

i imi i yther co—defendantasinvolved, required corroboration of the newly discovered
An appeal by the defendant in a criminal case from a Judgmerm\%ienceand a finding that there was a reasonable probability that a jury considering

convictionor froman orde_r denyi_ng a postconviction motion the original trial testimony and later statements would have a reasonable doubt about
from both shall be taken in the time and manner providess$.in the defendants’ guilt. State Mayo,217 Ws. 2d 217579 N.W2d 768(Ct. App.
808.04(3),809.30and809.40Q An appeal of an order or judgmentl998).

. ] B Pleawithdrawalmotions made prior to sentencing impose a lesser burden on the
on habeas corpus remandingctastody a prisoner committed for gefendanthan those made afteA motion based on new evidence requiteswing
trial under s970.03shall be taken under $8.03(2) and809.5Q by a preponderance of the evidence that: 1) the evidence was discoveredtafter
with notice to the attorney general and the district attorney and gpihe plea: 2) the defendant was not negligent in seeking the evidgtbe e
ity for th to be h d nceis material to an issue in the case; and 4) the evidenoenserely cumulative.

portunity for them to be heard. If the evidence is a witness recantation, the court must in addition determite that

i i i icti i recantatiorhas reasonable indicia of reliabilitptate vKivioja, 225 Wis. 2d 271
1 2 appelant s ot equrad fle  posconycion ot (R TS
p pp g o y Newly discovered evidence does not include the new appreciation of the impor

of the evidence or issues previously raised. tanceof evidence previously known bobt used. A new expert opinion, based on
History: 1971 c. 2981977 c. 1871977 c. 418.929 (8m) 1979 c. 321983 a.  facts available to the trial experts, falls within evidence that was previously known
27,219 2001 a. 16 but not used. State Fosnow2001 WI App 2240 Ws. 2d 699624 N.W2d 883

Judicial Council Note, 1983:Sub. (1)is amended to repeal provisions relating to, A defendant must show by a preponderance of the evidence that there is a fair and
appealaunder ch. 48, 51 or 55 cases. Those provisions have been relocated in Hgffeason foallowing the withdrawal of a plea. An assertion of innocence is impor
respectivechapters for ease of reference. The subseistialso amended to clearly tantbut not dispositive. State keitner 2001 W1 App 172247 Wis. 2d 195633
establishthe time for bringing a postconviction motion other than under s. 974.06 aNéV.2d 207. Affirmed on other grounds, 2002 WI 77.
themanner for proceeding and the appeal times from a judgrheanviction, order By moving for a new trial, defendant does not waive the right to acquittal based
denyinga postconviction motion or both. Reference in sub. (1) to s. 868.300n insufiiciency of the evidence. Burks United States$37 U.S. 1(1978).
changedo s. 809.50 because the latter statute prescribes appropriate procedures fogjlureto petition state supreme court for review precluded federal habeas corpus
discretionaryappeals while the former does not. [Bill 151-S] relief. Carter vGagnon495 F Supp. 87§1980).
m;ecﬁa”éaéi:erﬁfég‘?_ ar(?gogng_fjcﬁg\t/fg%rf]‘;_f{ tf:gfrigdggfstgﬁ Ztﬁtee’ Stﬁﬂngr:gr??isas nPos.tconviction remedies in the 1950Eisenbey, 56 MLR 69.

y jurious di itu u w trial when it was u [ e ;
corroboratedby any other newly discovered evidence, and especially had no le Fgrngl?{lé%g;e court ~—Wiconsins harmiess error rule in criminappeals. 63
significancein light of positive identification of defendant by the victim as well a: h i - .
anothereyewitness. Nicholas $tate49 Ws. 2d 683183 N.W2d 11 (1971). The duties of trial counsel after conviction. Eisegh&975 WBB No. 2.
A motion for a new trial is a motion for the retrial of issues and is not an appropriate

remedyfor one convicted oa guilty plea; howevethe motion may be considered 974.05  State’s appeal. (1) Within the time period specified

amotion for leave to withdraw a plea of guilty and fdrial, and in such a case the : : .
trial court has inherent power to hear the motion. SteBéuart50 Ws. 2d 66183 by s.808.04 (4)and in the manner provided for civil appeals under

N.W.2d 155(1971). chs.808and809, an appeal may be taken by the state from any:

Acceptancef the guilty plea could not be validated bgwment that defendast’ i i
actswere within the proscriptions of the cbad statute athat defendant did in fact (a) Final order or ]udgment adverse to the state, whether fol

understandhe chage, for the court has a duty to fulfill the Ernst requirements on tHOWing a trial or a plea of guilty or no contest, if the appealild
record,and such knowledge cannot be imputed to the defendantdefendang  not be prohibited by constitutional protections against double
otherstatements or by recourse to the preliminary transcript where defendant n?éﬁ ard
testifiedas to his knowledge of the cheror his understanding of the crime. McAllis pardy. . L .
terv. State54 Wis. 2d 224194 N.W2d 639 (b) Order granting postconviction relief under 954.02

A motion for a new trial on newly discovered evidence was properly not gran . 07
whenthe evidence consisted of thdiddvits of 2 girls, one of which said that the 874 06 or974.07 i )
crimewas committed by someone else in their presence, and the other stdteththat  (C) Judgment andentence or order of probation not authorized
girls were frequently intoxicated and that thigaat had no recollection of the alleged by law.
facts. Swonger vState 54 Wis. 2d 468195 N.W2d 598(1972). ’ X X .

A motion for a new trial is directed to the discretion of the trial canuitan order (d) Order or judgment the substantivéeef of which results
grantingthe motion will be &irmed unless there is an abuse of discretion. If the coujh:
has proceeded on an erroneous view of thetl@tzamounts to an abuse of discretion. . .
Statev. Mills, 62 Wis. 2d 186214 N.W2d 456(1974). 1. Quashing an arrest warrant;

A claim of constitutional right will be deemed waived unless timely raised in trial 2 Suppressing evidence; or
thecourt. Maclin vState92 Ws. 2d 323284 N.W2d 661(1979). . . ..

A prerequisite to a claim appeal of indéctive trial representation is preservation ~ 3- SUppressing a confession or admission.

of trial counseB testimony a& postconviction hearing in which the representation (2) If the defendant appeals or prosecutes aofeirot the

is challenged. State Machner92 Ws. 2d797, 285 N.W2d 905(Ct. App. 1979). tat t . I afhich it lai
A defendans escape during theendency of postconviction motions constituteds,a emay move 10 review rulings Ich 1t complains, as pro

aforfeiture of the relief sought, and dismissal oftition with prejudice was appro  vided by $.809.10 (2) (b)
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(3) Permissiorof the trial court is not required for the state t@equentnotion, unless the court finds a grododrelief asserted
appealput the district attorney shalerve notice of such appealwhich for suficient reason was not asserted or was inadequately
or of the procurement of a writ of error upon the defendant or theisedin the original, supplemental or amended motion.

defendant'sattorney (5) A court may entertain and determine such motion without

History: 1971 c. 298Sup. Ct. Ordei67 Wis. 2d 585784 (1975)1977 c. 187 " ; ; ;
1083 4, 2191901 &, 391993 a 4862001 a. 16 requiringthe production of the prisoner at the hearing. The mo

Wherethe state appeals from an order suppressing evidenasfémelant can ask tion may be heard underg&07.13
for a review of another part of the ordaithough he or she could not appaiedctly. (G) Proceedingslnder this section shall be considered civil in

Statev. Beals 52 Wis. 2d 599191 N.W2d 221(1971). d the burd f f shall b th
The fact that the state can appeal from an order suppressing evidence, butntﬁgure’an € burden or proof shall bé upon the person.

defendantannot, does not show a denial of equal protection of theState v\ith- (7) An appeal may be takdrom the order entered on the mo
ers,61 Wis. 2d 37211 N.W.2d 456(1973). = o tion as from a final judgment.

The granting of a motion to withdraw a guilty plea is a final order appealable by N . i X
the state. State Bagnall,61 Wis. 2d 297212 N.W2d 122(1973). (8) A petition for a writ of habeas corpus or an action seeking

Thetrial courts setting aside of a jury finding of guilt and its dismissal ofrifee-  that remedy in behalf of a person who is authorized to apply for

mation, was not appealable by 8tatebecause it was a final judgment adverse to the . : . . . . op
state made after jeopardy had attached, and jeopardyomemived; hence the judg Felief by motion under this section shall not be entertained ifit ap

mentwas not within those situatiofi®m which a state appeal is authorized by thigpearsthat the applicant has failed to apply for relief, by motion,
section. State vDetco, Inc66 Ws. 2d 95223 N.W2d 859(1974). to the court which sentenced the person, or that the court has de

Trial court’s order specifying conditions of incarceration was neithedgment ; : ;
nor a sentence underpsubf.y(lg(c). Stat@ibbons,71 Ws. 2d 94 237 ll\]lWQZIS 33 nied the person relief, unless it also appears that the remedy by

(1976). motionis inadequate or infefctive to test the legality of his or her
Unders. 808.03 (2), both the prosecution and defense may seek permissive apghatention.

of nonfinal orders. State Rabe96 Wis. 2d 43291 N.Ww2d 809(1980). History: 1971 c. 4G5.93; 1977 c. 29187, 418 1981 ¢. 289Sup. Ct. Orderl41
Sub.(1) (d) 2. authorizes thetate to appeal an order suppressing a defesdmat’ s, 2d xiii (1987);1991 a. 253

statements State vMendoza96 Wis. 2d 106291 N.W2d 478(1980). Judicial Council Note, 1981:Sub. (8) has been amended to reflect the fact that
Sub.(2) does not confine the right of cross-appeal to final judgments or ordefigheasorpus relief is now available in an ordinary action in circuit court. See s.

Statev. Alles, 106 Ws. 2d 368316 N.W2d 378(1982). 781.01,stats., and the note thereto and s. 809.51, stats. [Bill 613-A]

The state may appeals a matter of right any pretrial order barring admission of judicial Council Note, 1988:Sub. (5) is amended to allow postconviction-mo

evidencethat might “normally” determine theuccess of the prosecutisrcase. tionsunder this section to be heard by telephone conference. [Re Gedtivefan.
Statev. Eichman,155 Wis. 2d 552456 N.W2d 143(1990). 1,1988]

This section does not prohibit the trizdurt from hearing a motion by the state to™’ . ; ; f -
reconsidean order grantingostconviction relief. A trial court has inherent powerSt;Ig\?tm?énTg\7‘55azzaiggg;g',t\lhS\r[g‘ggll(g(%%/)plea and a new trial discussed.

t It di d tto s. 807.03. St&mekett, 2002 WI A : A
l(i;?lzcawsr.n%;)ég‘ %’H rN?\,r\,%r?gaZ” 0s € i Whenthe defendant makes a pro se motion withirtithe limited but counsel was

not appointed until latethe court should hear the motion. A guilty plea can be with
L . drawnas amatter of right if it is established: 1) that there occurred a violation of a
974.06 Postconviction procedure. (1) After the timefor  relevantconstitutionatight; 2) that the violation caused the defendant to plead guilty;

appealor postconviction remedy provided in%74.02has ex and 3) that at the time of the guilty plea the defendant was unaware of potential consti

pired,a prisoner in custody undsentence of a court or a persori‘ghozg'w_j"SQ%ezsztf;g?\lp\;\?;g%‘g'l"(fg?g)beca“géthat violation. State. \Cart

convicted and placed withweolunteers in probation program-un = a'gefendang contention that he concluded he was going to be sentencedhander
ders.973.11claiming the right to be released upon the ground thadith Service Act for no more than 2 years, whereas a 20-year sentenize-was

the sentence was imposed in violatiofthe U.S. constitution or posed,constituted no grounds for withdrawal of the guilty plea when trial defense
A . . . counselasserted at the postconviction hearing that swem&nce was a desired ob
the constitution or laws of this state, tfthe court was without fu jective but that no agreement had been made with the district attorney that it could

risdiction to imposesuch sentence, or that the sentence was-in @ achieved nor representation made to his clienttieaesser sentence would be
cessof the maximum authorizdaly law or is otherwise subject toimposed. State vFroelich,49 Ws. 2d 551182 N.Ww2d 267(1971).

collateralattack, may move the court which imposed the sentencéhesentencing judge is not disqualified from conducting a hearing on a postcon
! viction motion to withdraw a guilty plea unless the judgeihterjected himself or

to vacate, set aside or correct the sentence. herselfinto the plea baaining to the extent that he or she may become a material
(2) A motion for such relief is a part of the Origimlminal witnessor otherwise be disqualified. RahhaBState52 Wis. 2d 144187 N.w2d

: ; : ; 800(1971).
action, s not a separate proceedlng and may be made atzny Thedefendant could not withdraw his guilty plea after entering a plegibafior

The supreme court may prescribe the form of the motion. arecommendation of a one-year sentence by the prosecutor when the presentence
(3) Unlessthe motion and the files and records of the actio’fportrecommended 2 years and the defendant did not object Ftatep2 Ws.

f . . . d 651, 191 N.W2d 214(1971).
ConCIUSIVelyShOW that the person 15 entitled tonedef, the court Postconvictiorprocedure cannot be used as a substitute for appeal; trial errors such

shall: as suficiency of the evidencand instructions and errors in the admission of evidence
(a) Cause a copy of tmeticeto be served upon the district at cannotbe raised. State izangston53 Wis. 2d 228191 N.W2d 713(1971).

torneywho shall file a written response within the time prescribeégges’zr‘\’,aesdgza3“7’gfgg'ﬁvwgdagég(ﬁg?‘f)"”"‘Cm"’“ons discussed. Peterson v
by the court. ! : ' .

No hearing need be granted when the record refutifendans claims and they
(b) If it appears that counsel is necessary and if the defendeantbe found to have no meritNelson v State54 Wis. 2d 489195 N.W2d 629
claimsor appears to biadigent, refer the person to the state-pu61972)'

. g - Ny . This section is not a remedy for an ordinary rehearing or reconsiderationof sen
lic defender for an indigency determinatiand appointment of tencingon its merits. Onlgonstitutional and jurisdictional questions may be raised.

counselunder ch977. This section may be used to review sentences and convictions regardless of the date
. of prosecution.State ex rel. \&tren v County Court54 Ws. 2d 613197 N.w2d
(c) Grant a prompt hearing. 1(1972).

(d) Determine the issues and make findings of fact and conclua petition under this section is limited to jurisdictional and constitutional issues;
sionsof law. If the court finds that thpidgment was rendered it is not a substitute for a motion for a new triakrd/v State56 Ws. 2d 390202
without jurisdiction, or that the sentence imposed was not autH\bV\:fd 10(1.972)f' )  the evi h )

. | is otherwise open to collateral attack. or that the The question of siiciency of the evidence cannot be reached by a motion under
rizedby law oris othe 0P , OF NE{Ris section; the utter failure to produce any evidence could be, because conviction
hasbeen such a denial or infringement of the constitutional rightshout evidence of guiltvould be a denial of due processelwr v State 59 Wis.
of the person as to render the judgment vulnerable to collateraPgg7% 508 'f\‘-WZdt396(,151_73)- et ma be denied without & hearing if the defend

; ; motion for postconviction relief may be denied without a hearing if the defen
te.‘Ck’ the court shall vacate and set t.he judgment aside and SQ@%“S to allege stiitient facts to raise a question of fact or presents only conclusory
dischargehe person or resentence him or her or grant a new td@gationsor therecord conclusively demonstrates that he or she is not entitled o

or correct the sentence as may appear appropriate, relief. If multiple grounds for relief are claimed, particularized rulings as to each are

. . . to be made in denying the motion without an evidentiary hearing. Sntate 60
(4) All grounds for reliefvailable to a person under this-SeGuis 20 373210 N wad 6780973) oo neanno g

tion must be raised in his or her original, supplemental or amende view of s, 971.31 (2), objection to an arrest, ifisigincy ofthe complaint, or
motion. Any ground finally adjudicated or not so raised, or knowheuse of illegal means to obtain evidence may not be raised for the first time under
ingly, voluntarily and intelligently waived in the proceedihgt ">section, . State Kuecey©0 Wls. 2 677211 N.W2d 453(1973).

resulted in the conviction or sentenceroany other ProceediNg om miar o o o L B P T ot o Ws SoaPes

- ! om prison, the court may summarily dismiss the petition. Stakehn60 Ws. 2d
the person has taken to secure relief may nahbédasis for a sub 730,211 N.W.2d 463(1973).
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The supreme court does not encourage the assignment of meshtserprosecu Escalona—-Naranjodid not overruldRobinson State vHensley221 Ws. 2d473
tor’s staf to review petitions for postconviction relief. HolmesState63 Wis. 2d ~ 585N.W.2d 683(Ct. App. 1998).
389,217 N.W2d 657(1974). A motion to modify a sentence under this section, due to an improperly entered res

Factsmust be alleged in the petition and the petitioner cannot stand on conclugtion order does not allow granting a money judgment against the state for the re
allegationshoping to supplement them at a hearing. Levesg8eate 3 Ws. 2d  coveryof improperly collected restitution under the improper sentence. Shdie-v
412,217 N.W2d 317(1974). niecheske223 Wis. 2d 493590 N.W2d 17(Ct. App. 1998).

Thefailure to establish a factual basis for a guilty plea is of constitutional dimen Becausendividual has no underlying constitutional right to appointed counsel in
sionsand is the typef error that can be reached by an s. 974.06 motion. L&ipte, Statecollateral postconviction proceedings, individual may not insist upon imple
65 Wis. 2d 499222 N.W2d 694(1974). mentationof Anders vCalifornia, 386 U.S. 738procedures. PennsylvaniaRinley,

Thenecessity or desirabilityf the presence of the defendant at a hearing on po481U.S. 551(1987). )
convictionmotions is a matter of discretion for the trial court and depends upon thé?ostconviction remedies in the 1950Eisenbey, 56 MLR 69.
existenceof substantial issues &dct. There was no abuse of discretion in the denial The duties of trial counsel after conviction. Eisegh&975 WBB No. 2.
of defer;tljanﬁ motion todbe pdr%sefnt at the hearlg%gn his s. 974.06 motions IWheﬂ onlyvisconsin postconviction remedies. 1970 WLRA.
issuesf law were raised and defense counsel r opportunities to consult wit Postconviction procedure; custody requirements. 1971 WLR 636.
thedefendant. Sanders $tate 69 \_Ms. 2d 242230 N'W.Zd 845(1975). . Statev. Escalona-Naranjo A Limitation on Criminal Appeals in Wconsin?

Although the defendant allegation had no support in the record of the origingyynt. 1997 WLR 207.
proceedingsa silent record did not conclusively show that the defendant wastnot  New Laws Reflect the Power and Potential of DNA. Findigyis. Law May,
titled to no relief. When the defendant refuted his earlier statement that no prom'%@gz_ '
weremade to induce his confession other than that he would not have to go to jail that
dayand alleged a promise of probation, an issue of fact was presented requirin : P : :
evidentiary hearing. Zuehl State69 Ws. 2d 355230 N.W2d 673(1975). %%2.07 Motion for postconviction deoxyribonucleic

Proceduresnade applicable by the postconviction relief statute shall be the excCid testing of certain evidence. (1) In this section:
sive procedure utilized to seek correction of an allegedly unlawful sentence: Span (a) “Government agency” means any department, agency

nuth v State,70 Wis. 2d 362234 N.W2d 79(1975). tof the fed | t of this stat f it
State courts do not have subject-matter jurisdiction over postconviction motidrRUIOT the Tederal government, o IS State, or of g ul Lage,

of federal prisoners not in custody under the sentence of a state court. Btatgha tOWN, Or county in this state.

ropoulos,72 Ws. 2d 327240 N.W2d 835(1976). . (b) “Movant” means a person who makes a motion under sub.
The double jeopardy claugeohibitsan increase of a valid sentence tiseff an

erroneously lenient sentence. StatBlerth,91 Ws. 2d 507283 N.W2d 457(Ct. (

App. 1979). (2) At any time after being convicted of a crinagljudicated

An issue considered on direct review cannot be reconsidered on a motiothisnde H ; ]
section. Beamon vState93 Wis. 2d 215286 N.W2d 592(1980). Welinquent,or found not guilty by reason of mentsease or de

This section does not supplant the wrieafor coram nobis Jessen.\State 95 fect,a pe_rson may make a mo_tion in the court in WhiCh he or she
Wis. 2d 207290 N.W2d 685(1980). wasconvicted, adjudicated delinquent, or found quaitty by rea

A court had no jurisdiction under this secttorhear a challenge of the computationson of mental disease or defect fam order requiring forensic de
T e OB 505 Mo S e Dy, 2venue of reliel. Slate oy ribonucleicacid testing of evidence to which all of fioiow-

The power of a circuit court to stay the execution of a sentence for legaldmesse iNg apply:

notinclude thepower to stay the sentence while a collateral attack is being made on (a) The evidence is relevant to the investigation or prosecution
the conviction by a habeas corpus proceeding in federal court. Sg&tiamate107 . o S L
Wis. 2d 460319 N.W2d 834(1982). that resulted in the conviction, adjudication, or finding of not

Theburden of proof under sub. (6) is clear and convincing evidence. Sttev guilty by reason of mental disease or defect.
berg,109 Ws. 2d 96325 N.W2d 687(1982). o (b) The evidence is in thactual or constructive possession of
A defendans uncorroborated allegations will not suppodi@m of inefective
representatiomhen counsel unavailable to rebut claim of ifettiveness. State & government agency

V. Lukasik, 115 Ws. 2d 134340 N.W2d 62(Ct. App. 1983). (c) The evidence has not previously been subjected to forensic

Formalviolation ofs. 971.08 may not be remedied under this section. Motiens u, ; f P ; ; ; ;
derthis section are limited to jurisdictionahd constitutional matters. Statéarter anXynbonUCIeloaCId testing arif the evidence has prewously

131Wis. 2d 69389 N.w2d 1(1986). beentested, it may now be subjected to another test usoga
While a trial courts failure to submit lesser—includedaise instruction to jury  tific technique that was not available or was not utilized dtrtiee

would probably result in reversal upon timely direct appeal, the error is nohsft i ; i ilkali
tutional proportion entitling a defendant to pursue relief under this sec8aate v of the previous testing arttiat provides a reasonable likelihood

Nicholson,148 Wss. 2d 353435 N.W2d 298(Ct. App. 1988). of more accurate and probative results.
A defendant challenging a sentence on due process grounds based upon afailu(@) A movant or if applicable, his or her attorney shall serve
to receivea copy of the presentence investigation report is entitled to a hearing °§%Opy of the motion made under S(Jb) on the district attorney’

uponshowing that the court had a blanket policy of denial of access and the pofity. - A
wasspecifically applied to the defendant, or thefore sentencing the defendant per Office that prosecuted the case that resultetiénconviction, ad

gggﬁzg SRB%“&%%COG)SS and was denied it. Stéleres158 Ws. 2d 636462 N.w2d  jydication, or finding of not guilty by reason of mental disease or

A defendant death did not moot an s. 974.06 motion or the ajgfet denial. defect. The C_OU_” inwhich the m.Otlon IS made.Sha" also notlfy the
State v\Witkowski, 163 Ws. 2d 985473 N.W2d 512(Ct. App. 1991). appropriatedistrict attorne_)s ofiice t_ha'_[ a motion has been mad_e

A court shouldpermit post sentencing withdrawal of a guilty or no contest pleandersub.(2) and shall give the district attorney an opportunity
2oy & Soumeat s panifestinjustice.” Stateirieger 163 Ws. 2d 241471 N-W2d to respond to the motion. Failure by a movant to serve a copy of

. App. . - . L )

If a defendant is represented by the same attorney at trial and after conviction?%monon on the ?‘pPerr!ate dIStI’.ICt attorreegfice does, node
attorney’sinability to assert his or her own ifedtiveness is a siidient reason under prive the court of jurisdiction and is not grounds for dismissal of
sub.(4) for not asserting the matter in the original s. 974.06 motion. SR8bin  the motion
son,177 Ws. 2d 46501 N.W2d 831(Ct. App. 1993). : . . . . .

Whena defendant musie present for a postconviction evidentiary hearing, the use (4) (a) The clerk of the circuit court in Wh'_Ch amotion unde_r
of a telephone hearing is not authorizetate vVennemanni80 Ws. 2d 81508  sub.(2) is made shall send a copy of the motion and, if a hearing
N.W.2d 404(1993). on the motion is scheduled, a noticetbé hearing to the victim

A defendant is prohibited from raising a constitutional issue on an s. 974.06 mof . ; . .
if the claim could have been raised in a previously filed s. 974.02 motion or a di (ﬂthe crimeor delinguent act committed by the movant, if the

appeal. State vEscalona—-Naranjd,85 Ws. 2d 169517 N.W2d 157(1994). clerkis ableto determine an address for the victim. The clerk of

Generallynew rules of law will not be applied retroactively to cases on collaterghe circuit court shall make a reasonable attempt to send the copy

;\eg,;?vlvg“gg‘ff this sectionState vHorton, 195 Ws. 2d 280536 N-W2d 155(Ct- ¢ the motion to the address of the victim within 7 days of the date

A motion may not be filed under this section while an appeal of the same cas@which the_mOtion is f_”ed_and Sht’:_l” makeeasonabb attempt
pending. When an appeal has not been resallredime for appeal under sub. (1) to send a notice of hearing, if a hearing is scheduled, to the address

hasnot expired. State Redmond203 Ws. 2d 13552 N.W2d 115 (Ct. App. 1996). g
TheEscanalona—Naranjaule that a prisoner is compelled to raise in an origin f thevictim, postmarked at least 10 days before the date of the

motionall grounds for postconviction relief that could have all been brought at tl aring.
sametime is extended to appeals by certiorari from parole and probation revocation (b) Notwithstanding the limitation on thisclosure of mailing

hearings. State ex re. Macemon@hristie, 216 Ws. 2d 336576 N.W2d 84 (Ct. App. - . i .9
1998).g 6 (Ct-App addresseffom completed information cards submitted by victims

Subjectto any other bars, all defendants on probat@ve standing to pursue post under ss.51.37 (10) (dx) 301.046 (4) (d)301.048 (4m) (d)

convictionrelief under this section. StateMentzel 218 Wis. 2d 734581 N.w2d 301 38(4) 302.105 (4) 304.06 (1) (f) 304.063 (4,) 938.51 (2)
581 (Ct. App. 1998) . : - y . . 2
Section973.13 commands that all sentences in excess of that authorized by la@id..17(6m) (d) and980.11 (4), the department of corrections, the
?ec'atf‘i\’foi?vé“tcluﬂ“ﬁ the ffﬁeaﬁ_fd%miﬂ%f’fa ante“g& Prior Ilz_ostCOPVfi?tion mparolecommission, and the department of health and family ser

lonsthat falled to challenge the validity O e sentenca ar seeking relier from H . . .. i
faulty repeater sentences. Stat€lowers.221 Ws. 2d 20 586 N.W2d 175(Ct. vicesshall, upon request, assist clerks of court in obtaining-infor

App. 1998). mationregarding the mailing address of victifies the purpose
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of sending copies of motions and noticesheérings under par establish the integrity of the evidence, the testing itselestab
(a). lish the integrity of the evidence.

(5) Uponreceiving under sul§3) a copy of a motion madeun  (8) Thecourt may imposeeasonable conditions on any test
dersub.(2) or notice from a court that a motion has been madag ordered under this section in order to protect the integrity of
whichever occurs first, the district attorney shall take all actioitse evidence and the testing process. If appropriate and if stipu
necessaryo ensure that all biological material that was collectddtedto by the movant and the district attorntig court maprder
in connection with the investigation or prosecution of the case ahe state crime laboratories to perform the testing as provided un
thatremains in the actual or constructive custofig government ders.165.77 (2m)
agency is preserved pending completion of the proceedings undefg) |f a court in whicha motion under sul2) is filed does not
this section. orderforensic deoxyribonucleic acid testing, or if tiesults of fe

(6) (a) Upon demand the district attorney shall disclose to thensic deoxyribonucleic acid testingdered under this section are
movantor his or her attorney whether biological material has beaot supportive of the movastclaim,the court shall determine the
tested and shall make availabletie movant or his or her attorneydispositionof the evidence specified in the motion subject to the
the following material: following:

1. Findings based on testing of biological materials. (a) If a person other than the movant is in custedydefined
2. Physical evidence that is in the actual or construgidge in $.968.205 (1) (a)the evidence is relevant to the criminal, delin
sessiorof a government agency and that contains biologieaé  guency,or commitment proceeding that resulted in the persen be
rial or on which there is biological material. ing in custody the person has not been denied deoxyribonucleic
(b) Upon demand the movant or his or her attorney shall dRcidtesting or postconviction relief under this section, and the per
closeto the district attorney whether biological material has be§fnhas not waived his or her right to preserve the evidender

tested anghall make available to the district attorney the follows-165.81 (3)757.54 (2)968.205 0r978.08 the court shall order
ing material: the evidence preserved until all persons entitled to havevhe

dencepreserved are released from custaaiyl the court shalles
ignatewho shall preserve the evidence.

. o b) If the conditions in pafa) are not present, the court shall
(c) Uponmotion of the district attorney or the movant, th%e( ) pa(a) p

- o e termine the disposition of tlwidenceand, if the evidence is
courtmay impose reasonable conditions on availability of mateg}, he preserved, by whom and for how long. The court shall issue
al requested under pafg) 2.and(b) 2.in order to protect the in

o of th id appropriateorders concerning the disposition of the evidence
tegrity of the evidence. . ~ basedon its determinations.
_(d) This subsection does not apply unless the informatien be (1) (a) If the results of forensideoxyribonucleic acid testing
ing disclosed or the material being made available is relevanifQjeredunder this section support the movardtaim, the court
the movants claim at issue in the motion made under €. g5 1schedule a hearing to determine the appropriate relief to be
(7) (a) A courtin which a motion under sul) is filed shall - grantecdto the movant. After the hearing, and based on the results
orderforensic deoxyribonucleic acid testing if all of the followingyf the testing and any evidence or other maitesented at the

1. Findings based on testing of biological materials.
2. The movan§ biological specimen.

apply: hearing,the court shall enter any order that semhesinterests of
1. The movant claims that he or she is innocent of tem®é justice,including any of the following:
atissue in the motion under su@). 1. An order setting aside or vacating the mowajttigment

2. ltis reasonably probable that tme@vantwould not have of conviction,judgment of not guilty by reason of mental disease
beenprosecuted, convictethund not guilty by reason of mentalor defect, or adjudication of delinquency
diseaseor defect, or adjudicated delinquent for thienge at issue 2. An order granting the movaatnew trial or fact-finding
in the motion under sulR), if exculpatory deoxyribonucleic acid hearing.
testingresults had been available before the prosecution, convic 3. An order granting the movantr@w sentencing hearing

tion, finding of not guilty or adjudication for the &nse. commitmenthearing, or dispositional hearing.

3. The evidence to be testetkets the conditions under sub. 4. An order dischajing the movant fronsustody as defined
(2) @to(c). in 5.968.205 (1) (a)if the movant is in custody

4. The chain of custody of the evidence to be tested-estab o . S .
lishesthat the evidence has not been tampered with, replacedm%r.S' An order specifying the disposition of any evidence that

alteredin any material respect,df the chain of custody does not (b) insafter the completion of the testing, subject to (@j(a)and

establish the integrity of the evidence, the testing itselfestab ’ . . .

lish the integrity of the evidence. (b) A court may order a new trial under jfaj without making
(b) A court in which a motion under suB) is filed may order thefindings specified in $805.15 (3) (apnd(b).

forensicdeoxyribonucleic acid testing if all of the followirag- (11) A courtconsidering a motion made under s().by a
ply: movantwho is not represented by counsel shall, if i@vant

%aimsor appears to be indigent, refer thevant to the state pub
. : - L . defender for determination of indigency and appointment of
ingsthat resulted ihe conviction, the finding of not guilty by rea ! :

sonof mental disease or defect, or the delinquency adjudicati(t‘)?]unse“mder $977.05 (4) ()

for the ofense at issue in the motion under s@, or the terms  (12) (&) The court mayrder a movant to pay the costs of any
of the sentence, the commitment unde¥74..17 or the disposi tefstlngordered by the court qnd_er this section if the court deter
tion under ch938 would have been more favoraltethe movant Minesthat the movant is not indigent.

if the results of deoxyribonucleic acid testhm been available  (b) A movant is indigent for purposes of p@) if any of the
beforehe or she was prosecuted, convicted, found not guilty fgllowing apply:

reasonof mental disease or defect, or adjudicated delinquent for 1. The movant was referred to the state public defender under

1. Itis reasonably probable that the outcome of the prece

the ofense. sub.(11) for adetermination of indigency and was found to be in
2. The evidence to be testatkets the conditions under subdigent.
(2) (a)to(c). 2. The movant was referred to the state public defender under

3. The chain of custody of the evidence to be tested-estahb.(11) for adetermination of indigency but was found not to be
lishesthat the evidence has not been tampered with, replacedinoligent,and the court determines tliheé movant does not pos
alteredin any material respect,df the chain of custody does notsess the financial resources to pay the costs of testing.
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3. The movant was not referred to the state puddiender
undersub.(11) for a determination dhdigency and the court de
terminesthat the movant does not possess the finaresalurces
to pay the costs of testing.

(13) An appeal may be taken from an order entered under this

sectionas from a final judgment.
History: 2001 a. 16
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