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CHAPTER 972
CRIMINAL TRIALS

972.01 Jury;civil rules applicable. 972.09 Hostile witness in criminal cases.

972.02 Jury trial; waiver 972.10 Order of trial.

972.03 Peremptory challenges. 972.11 Evidence and practice; civil rules applicable.
972.04 Exercise of challenges. 972.12 Sequestration of jurors.

972.06 View. 972.13 Judgment.

972.07 Jeopardy. 972.14 Statements before sentencing.

972.08 Incriminating testimony compelled; immunity 972.15 Presentence investigation.

972.085 Immunity; use standard.

Cross—reference: See definitions in £67.02 Whenthere are grounds to believe the jury in a criminal case needs protection, the
trial court may take reasonable steps to protect the identity of potential jurors. Pre
. i : B ventingreferences on the record to jusonames, employment, and addresses while
_972'01 Jury; C_:'V” rules a:pp“_cable' Th_e Summon'ng)f providing the defense with copies tife juror questionnaires during voir dire was
jurors, the selection and qualifications of the jutye challenge of within the cours discretion. State Britt, 203 Ws. 2d 25553 N.W2d 528(Ct. App.
jurorsfor cause and the duty of the court in giag the jury and 1995).

i i ; H i H Thedefendant was not automatically entitled to a new trial when, in waiving the
giving instructions and dischging the jury when unable to AQT€€; it to a jury trial, the trial court did not advise that a jury verdict mushb@imous.

shall be the samén criminal as in civil actions, except that S:the appropriate remedy is through a postconviction motion that, as a threshold

805.08(3) shall not apply requirementmust contain an allegation that the defendant did not know or-under
History: Sup. Ct. Ordei67 Wis. 2d 585784 (1975); Sup. Ct. Order N@6-0g  Standthe rights at issue. StateGrant, 230 Ws. 2d 90601 N.W2d 8(Ct. App. 1999).
207 Wis. 2d xv (1997). Sub.(1) applies when a defendant seeks to waive a juheinesponsibility phase
i of a bifurcated trial. Thstate has a legitimate interest in having the decision of mental
Keﬂgi@'g@ﬁgg?%@?ég g‘fﬁ‘é? ,?,fvz\",z'g‘gfafg{f)"fmh agreement, was prOperresponsibilitydecided by a jury State vMurdock, 2000 WI App 17238 Wis. 2d

301, 617 N.W2d 175
. . X . To prove a valid jury trial waiverthe circuit court must conduct a colloquy
_972-_02 Jury tl’_|3-|_; waiver. (1) Except_as othen_/vlse prOVldeddesig_nedo ensure that the defendant: 1) made a deliberate choice, absent threats or
in this chaptercriminal cases shall be tried by a jury selected amisesto proceed without a jury trial; 2) was aware that a jury trial consists of

i i i i itpanelof 12 people that musgree on all elements of the crime geat; 3) was aware
prescribedn s.805.08 unless the defendant waives a jury in Wntthat in a court trial the judge will make a decision on whetheotre or she is guilty

ing or by.Statement in open court or undedas.08 (2) (b)on the  of the crime chaged; and 4) had enough time to discuss the decision with counsel.
record,with the approval of the court and the consent of the stastev. Anderson, 2002 WI 249 Ws. 2d 586638 N.w2d 301

. P . _ f a defendant waives the right to a jury trial anddineuit court fails to conduct
(2) At any t_|me be_fore the verdict in a f_elony case, the partlg olloquy with the defendant regarding the wajeereviewing courtmay not find,
may StIpL_Jlate in writing or by statement in open court, on thﬂ/a[id waiveybased on the record. As a remetlg circuitcourt must hold an evi
record,with the approval of the court, that the jury shall consist @¢ntiaryhearing on whether the waiver was knowiingelligent, and voluntaryf

: ; he state is unable to establish tigar and convincing evidence that the defendant
.any number '955 than 12. If the cas@ misdemeanor case, th‘%(nowingly, intelligently, and voluntarily waived a jury trial, the defendant is entitled
jury shall consist of 6 persons. toa new trial. State.vAnderson, 2002 WI 249 Wis. 2d 586638 N.w2d 301
(3) In a case tried without a jury the court shall make a generalvaiver of jury in Wsconsin. 1971 WLR 626.
finding and may in addition find the facts specially

(4) No member of the grand jury which found the indictmerq72.03 Peremptory challenges. Each side is entitled to

shallbe a juror for the trial of the indictment. only 4 peremptory challenges except as otherwise providigsin
History: Sup. Ct. Orde67 Wis. 2d784 Sup. Ct. Orden41 Ws. 2d xiii (1987);  Section. When the crime chged is punishable by life imprisen
1995a. 427 Sup. Ct. Order Nc96-0§ 207 Ws. 2d xv (1997). ment, the state is entitled to 6 peremptory challenges thaed

Judicial Council Note, 1988:Sub. (1) is amended to reflect that waiver of trial by, i [
jury may be made by telephone upgbe defendard’ request, unless good cause tod(:'\f(:"ndanis entitled to 6 peremptory challengeslhﬂzre IS more

the contrary is shown. [Re Ordefesftive Jan. 1, 1988] thanone defendant, the court shall divide ¢thallenges as equally

Judicial Council Note, 1996:This proposal changesdrawn” to "selected” aspracticable among them; and if their defenses are adverse and

wheneven statute refers to choosing jurors or prospective jurors, for statutory unif : o . . .
mity. [Re Order eective 7-1-97] the court is satisfied that the protection of their rights so requires,

A defendant could claim that his waiver of a jurjien the record was silent as to the COyl’t may allow the Qefgndamdditional challenges. If the
acceptancevy the court and prosecution, made his subsequent jury trial invaligrime is punishable by life imprisonment, the total peremptory

Spillerv. StateA9 Wis. 2d 372182 N.W2d 242(1971). . challengesallowed the defense shall nexceed 12 if there are
A defendant can waive a jury after the state has completed itS/gasix v. State, . .
50 Wis. 2d 368184 N.W2d 189(1971). only 2 defendants and 18 if there are more than 2 defendants; in

A defendant who demanded a jury trial cannot be held to have waived it by par@@iherfelony cases 6 challenges if there are only 2 defendants and
patingin a trial to the court and can raise this question for the first time on appeg i H
Statev. Cleveland50 Wis. 2d 666184 N.W2d 899(1971). Q?chqlleng_els gthere are more tha|r|1 2. In mlsddehmeé;mfor gases_, the
A record demonstrating the defendamtillingnessand intent to waive a jury must Stat€is entitled to 3 peremptormghallenges and the defendant is
be established before accepting a waivéirueger v State 84 Ws. 2d 272267  entitled to 3 peremptory challenges, except that if there are 2
N.W.2d 602 (1978). defendantsthe court shall allow the defense 4 peremptory-chal

Thedefenses participation in anisdemeanor court trial, without objection, did not .
constitutewaiver of a jury trial. State Wloore,97 Wis. 2d 669294 N.W2d 551(Ct. Ienge&and if there are more than 2 defendatits, court shall

App. 1980). allow the defense 6 peremptory challenges. Each side shall be
Thecourt abused its discretion in disajiag an ill juror during deliberations with - allowedone additionaperemptory challenge if additional jurors
outmaking any record as to the circumstances of the dgelaanrd without counsel to b lected deraz2.04 (1
beingpresent. Unless the defendant consents, it is reversible error for the sabrt to areto be selected unaer : ( )
stitutean alternate juror for a regular juror after jury deliberations have begun. Statélistory: 1983 a. 2261995a. 427 Sup. Ct. Order NodB6-08 207 Wis. 2d xv
v. Lehman,108 Wis. 2d 291321 N.W2d 212(1982). (1997
A trial court may not deny an accusediotion to withdraw a jury waiver without ~ Judicial Council Note, 1983:This section is amended hijlowing one additional
showing that granting the withdrawal would substantially delay or impede the capseemptorychallenge when additional jurors are to be impaneled. This approximates
of justice. State.\Cloud,133 Wis. 2d 58 393 N.W2d 129(Ct. App. 1986). theright of each side under prior s. 972.05 to one additional peremptory challenge
A waiver of a jury trial must be madiy an afirmative action of the defendant; for each alternate juroiSince abolition of the concept of “alternate” jurors permits
neithercounsel nor the court may waive itthe defendarg’behalf. If the defendant theadditional peremptory challenge to be made to any member of the panel, only one
hasnot personally waived the right, the proper remedyrisw trial rather than a pest additionalchallenge is permitted. [Bill 320-S]

convictionhearing. State.\Livingston,159 Ws. 2d 561464 N.W2d 839(1991). Judicial Council Note, 1996: This proposal changefmpaneled” to"selected”
The verdict of a 13 member jupanelagreed to by the defense and prosecutiowhenever statute refers to choosing jurors or prospective jurors, for statutory unifor
wasvalid. State vLedger175 Wis. 2d 1.6, 499 N.W2d 199(Ct. App. 1993). mity. [Re Order dective 7-1-97.]
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A defendanhas a heavy burden to show unlawful discrimination in a prosecuto972.08 Incriminating testimony compelled; immunity.
peremptorychallenges. State Grady 93 Ws. 2d 1 286 N.W2d 607(Ct. App.

1979). (1) (a) Whenever any person refuses to testify or to produce
A party defending against an allegation that peremptory strikes were usks for books_,pap_ers or docum_ents when required to do SO b_efore any
criminatoryreasons must fafr something more thanteld statement that other ron grandjury, in a proceeding under 868.260r at a preliminary

prohibitedfactors were considered. Theneist be a showing that there is a nexu i 1 i 1 i i
betweerlegitimate factors and the juror who was struck. Stalagadowsky209 examinationcriminal hearing or trial for the reason that the {esti

Wis. 2d 577563 N.W2d 188(Ct. App. 1997). mony or evidence required of him or her may tenchtwiminate
An appellate court should overturn a circuit caudétermination thatprospee  him or her or subject him or her to a forfeiture or pendéity per

tive juror can be impartial only if the jurarbias is manifest; not where there Is a rea, i ;
sonablesuspicion of bias. The test for manifest bias is stated. Staégron,219 sonmay nevertheless be compelled to testify or produce the evi

Wis. 2d 481579 N.W2d 654(1998). But se@atev. Faucher, 227 Ws. 2d 700596 ~ denceby order of the court on motion of the district attornkp
N.W.2d770(1999) for a review of this case to apply new terminology regajuing  personwho testifies or produces evidence in obedience to the

bias. ; ; ;
Veteranjurors cannot be removed solely on the basis of having served as jurorg%mman(bf the court in that case may be liable to any forfeiture

asimilar case, but must be shown to have exhibited bias in the case they are c@llepenalty for oron account of testifying or producing evidence,

to hear It was error for the trial court not to strike 5 potential jurors who had serveg 1t no person may tm(empted from prosecution and punishment
on a prior case in which the same defense was used when the jurors expresse

theywould not give serious consideration to the defense. Stiterman,227 Ws. d aﬁerjury or false swearing committed in so testifying.

2d 7%6f593N.V\_12d 760(1_9|93)- il when both th odeteds (b) Theimmunity provided under pafa) is subject to the
A defendant is not entitled to a new trial when both the prosecuti e Bﬁ§tricti0nsunder s972.085

aregiven an equal number of peremptory strikes, even if the number is less than . . . .

Vldﬁ? for by statute. Staée Erlcll,<f$0n,227 }NS- 2d ,7|5ﬁ3596 NQNZhd 74%(1999)- _(2) Whenevera witnessattending in any court trial or appear
ereis no automatic disqualification of potential jurors who have been convict ; ; N afa

of crimes. The erroneous dismissal of a prospective fararause does not consti ﬁqg befo.re any grand jury or ‘].Ohn Doe investigafals or refuses .

tute an additional peremptory challenge fioe moving party; it is an error subject to Without just cause t@omply with an order of the court under this

harmlesserror analysis. State Mendoza227 Ws. 2d 838596 N.Ww2d 736(Ct.  sectionto gi\/e testimony in response to a question or with respect

App. 1998). :
Peremptorychallenges may not be exercised, and therefore not changed, aftert& ny matterthe court, UpOBUCh failure or refusal, or when such

parties have accepted the jueyen if the jury has not yet been sworn. Stadew  failure or re_fusa| is dul_y brought to itS_attention, may Summarily
telle, 2000 WI App 10,235 Ws. 2d 91612 N.W2d 356 orderthe witness confinement at a suitable plaggil such time

Thetrial courts failure to remove a potential juror who was objectively biase ; i il i i ; i
forcing the defendant to strike the potential juror with a peremptory strike aIIow%oSthe witness is willing to give such testimony or until such trial,

underthis section, did not require a new trial when the defendant received a fair wgrandjury term or John Doe inveStigatiO_n is Concludeq but ir_1 no
The harmless error test under s. 805.18 (2) is applicafilte v. Ramos, 211Wis.  caseexceeding one yeamNo person confined under this section

2d12is overturr_1ed. State kindell, 2001'W| 108245 Wis. 2d 689629 N.W2d 223 shall be admitted to bail pending the determination Oéppeal
Equalprotection precludes a prosectsanse of a peremptory challenge to exclud

potentialjurors solely by reason of raca;criminal defendant can raise the equaiakenby the person from the order of confinement.
protectionclaim that jurors were excluded because of their race, whether or not therélistory: 1979 c. 2911989 a. 1221993 a. 98486,

is racial identity between the defendant and the excluded jurors. Pov#ti®w99 Orderinga witness who has begnanted immunity to answer questions does not
U.S.400 113 L. Ed. 2d 41 (1991). See also Basten Kentucky 476 U.S. 7990  violate the constitutional right against self incrimination. StaBiake,46 Ws. 2d

L. Ed. 2d 691986) for a process for evaluating a claim that race was theasite 386, 175 N.W2d 210(1970).

for a peremptory challenge. ) The prosecutor is required to move that witnesses be granted immunity before the
Gender—basegeremptory strikes are barrbd the equal protection clause. J.E.B.courtcan act. The trial counias no discretion to act without a motion and a defendant
v. Alabama ex rel. B.511 U.S. 127128 L. Ed. 2d 891994). cannotinvoke the statute. Elam 8tate50 Wis. 2d 383184 N.W2d 176(1971).

An order by a judge to compel a witness in a John Doe proceeding to testify after
972.04 Exercise of challenges. (1) The number of jurors arefusal on the ground of self-incrimination mustdoge in open court. State ex

: . . rel. Newspapers, Inc. \Circuit Court,65 Ws. 2d 66221 N.W2d 894(1974).
selectedshall be prescribed in856.06 (2) (apr(am), whichever In considering whether to move for immunity for a witness, a prosecutor should

is applicable, unless a lesser number haen stipulated and considerthe duty to not merely convict but to seek impartial justice and should not
approvedunder s972.02 (2)or the court orders that additionalhesitate to move fammunity on the ground that the testimony thus elicited might

. exoneratghe defendant. PetersState,70 Ws. 2d 22233 N.W2d 420(1975).
jurors be selected. That numbﬂtus the number of peremptory Sub. (2) does not apply to preliminary proceedings. Std#®nzales172 Ws.

challengesavailable to all the partieshall be called initially and 24576 493 N.w2d 410(Ct. App. 1992).
maintainedin the jury box by calling others to replace jurors Thissection does not prevent a district attorfreyn entering into a nonprosecu

; i ; Jion agreement prior to filing chges in exchange for informationancriminal inves
excusedor cause until aljurors have been examined. The partle{%amn_ State vJones217 Ws. 2d 57576 N.W2d 580(Ct. App. 1998).

shall thereupon exercise i.n their ordéme Stat.e beginning, th.e A defendant seeking review of prosectsdmmunization decision must make a
peremptorychallenges available to them, and if any party declinegbstantial evidentiary showing that the government intended to distort the judicial

fact-finding process. Stuart@agnonf14 F Supp. 2471985).
to Cha”enge’ the Cha”enge shall be made by the clerk by lot. NOTE: See also the notes to Article section 8 of the Wsconsin constitution.

(2) A party may waive in advance any or all of its peremptory
challengesand the number of jurors called pursuant to $lip. 972.085 Immunity; use standard. Immunity fromcriminal

shallbe reduced by this number or forfeiture prosecution under sk3.35 17.16(7), 77.61 (12)
(1glgi§t)ory: 1983 a. 2261995 a.. 427Sup. Ct. Order Nd¥6-08 207 Ws. 2dxv 93,17 111.07 (2) (b) 128.16 133.15 139.2Q 139.39 (5)
Judicial Council Note, 1983:Sub. (1) is amended by allowing the court to order195'048 196.48 551.56 (3)553.55 (3)601.62 (5) 767.47(4),

thatadditional jurors be impaneled. The size of the panel is then reduced to the appfb.15 885.24 885.25 (2) 891.39 (2) 968.26 972.08 (1)and
priate number by lot immediately befofmal submission if that has not already 979,07(1) and ch.769, provides immunity only from the use of
occurredthrough death or dischge of a jurar See s. 972.10 (7), stats. Abolition of S . : .

the concept of “alternate” jurors is intended to promote an attentive attitude and a EE\G c'ompelled tes_tlmony or eV'dence '_n subsequent crlmlna_ﬂ or
legial relationship among all jurors. [Bill 320-S] forfeiture proceedings, as wedls immunity from the use of evi

Guaranteesf open public proceedings in criminal trials include voir dire examinadencederived from that compelled testimony or evidence.
tionsof potential jurors. Press—Enterprise Ccuperior Court of Caft64 U.S. 501 History: 1989 a. 1221995 a. 225400, 1997 a. 35
(1984). ’ ' ' ’ '

972.06 View. The court may order a view by the jury 972.09 Hostile witness in criminal cases. Wheretestt

; " ) . - ) mony of a witnesst any preliminary examination, hearing or trial
Thetrial court, sitting as the trier of fact, committed an error of law in making arlﬁ y y.P y 9

relying on an unrequested, unannounced, unaccompanied and unrecorded view f & criminal "?‘Ction is inCQnSiStent with a StateWBfﬁViOUSW )
accidentscene in assessing evidence produced at trial. American Familynstut. madeby the witness, the witness may be regarded as a hostile wit

Co. v Shannon120 Ws. 2d 560356 N.W2d 175(1984). ness and examined as an adverse witness, and the party producing
. the witness may impeach the witness by evidence of such prior
972.07 Jeopardy. Jeopardy attaches: , _contradictorystatement. When called by the defendant, a law

(1) In a trial to the court without a jury when a witness ignforcemenbfficer who was involved in the seizure of evidence
sworn; shallbe regarded as a hostile withess and may be examimaed as

(2) In ajury trial when the selection tfe jury has been com adversewitness at any hearing in which the legality of such sei
pletedand the jury sworn. zuremay properly be raised.

Thefederal rule that jeopardy attaches when the jury is sworn is an integral partlistory: Sup. Ct. Order59 Ws. 2d R1, R6 (19731993 a. 486
of the guarantee against double jeopar@yist v Bretz,437 U.S. 2§1978). The defendant was nptejudicedby receipt in evidence of the hostile state wit
NOTE: See also the notes to Article section 8 of the WWsconsin constitution.  ness’sentire statement rather than only those portshesacknowledged at trial, for
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¥Vhtif|1€ Dri_?r inconsistgnt tsrt;’alttetr;:entst may not be imqudut%ed unttil tg_e);_havga begn refsjection. All objections shall be on the record. The court shall
o the witness in order that the witness may explain the contradictiappéare ; ; ; f ; ;

hereinthat the unread portion of the statement was not inconsistent with the Witnégg)_v'dethe jury with one complete set of ert_ten II’IStI’UCtIOﬂS .
testimonyat trial, but would have been objectionable as hearsaxif objection had Viding the burden of proof and the substantive law to be applied
beenmade. When the question is raised as to the propriety of use of a prior 'mcoq@sﬂge case to be decided.

tentstatement of a witness, and request is made for hearing outside the presence . . .

thejury, the more appropriate procedure is to excuse the jury; hoveewdr request 6) In closing agument, the state on the issue of guilt and the

is addressed to the discretion of the trial court and will not constitute grounds gafendanion the issue of mental responsibility st@immence
reversalunless there is a showing of prejudicidéefon the jury or denial of defend

antto his right to a fair trial. Bullock \Btate53 Wis. 2d 809193 N.w2d 88g(1972). andmay conclude the gument.
This section does not forbid the use of prior inconsistent statements of a witness(7) If additional jurors have been selected undér2.04 (1)

assubstantive evidence when no objection is made by counsel. There is no dut i i | icqi
thetrial court to sua sponte reject the evidence or to instruct the jury that the evid %@e@the number remains more thaaguired at final submission of

is imited to impeachment Irby Gtate 60 Wis. 2d 31. 210 N.W2d 155(1973). | the cause, the court shall determine by lot which jurors shall not
participatein deliberations and disclgg them.
i i i History: 1979 c. 1281981 c. 3581983 a. 226Sup. Ct. Order130 Ws. 2d xi
t9h72(.:](;0 rt sol’:’gltlalt’j Otf trl;,:ﬁL (i:]l-)théa) rAItSerrnthe Siletce“on; ﬁ,ljury (1986);1993 a. 4861995 a. 387Sup.Ct. Order No96-08 207 Wis. 2d xv (1997).
€ - u ete € juro ake oes o € pro Judicial Council Note, 1983:Sub. (7) requires the court to reduce the size of the
ceedlngs: jury panel to the proper number immediately prior to final submission afstinge.

1. If the court authorizes note—taking, the court shall instru#cfr:‘feg&‘ggr\‘,"Lseﬂ‘rgn%eoge\}\‘f;ﬂgeggbﬁ’gghe[sB‘?lfg%fgﬁ participate in delibera

the jurors that they may make written notes of me(:_eedings, Judicial Council Note, 1986:Sub. (1) (b) is amended to provide that preliminary
exceptthe opening statements and closinguanents, if they so instructi%nsrﬂa%/cijnclude tthe eéements of %nyﬁe gha!ae& v¥hat C?nsgtttirt]es evcij_b_l_ty

; ; ; ; nceand what does not, guidance regarding the burden of proof and the credibili
desireand that the court will prowde materials for.that _pu_rpose %Fwitnesses, and directions not to discuss the case until deliberations begin.
they so request. The court shall stress the confidentiality of theestate need not introduce evidence obafession until after defendant testifies
notesto the jurors. The jurors may refer to their notes during thed gives contradictory testimongmeenv. State51 Wis. 2d 175186 N.W2d 206
proceedingsind deliberation. The notes may not be the basis foBub.(5) is amended teequire that the court provide the jury one written copy of
or the object of any motion by any part;p&fter thejury has ren its instructions regarding the burden of proof. [Re Order7efl—86]

. . Thetrial court did not err in failing to declare a mistrial becausesthtement made

deredits verdict, the court shall ensure that the notes are prompffhe prosecutor in closinggment, challenged as improper allegedly because he

collectedand destroyed. expressedhis opinion as to defendasiguilt, when it neither could be said that the

. : tatementvas based on sources of information outside the record, nor expressed the
2. If the court does not aUthQ”Z_e note-taking, the court shé@secutor’sx:onviction as to what the evidence established. StdeGee52Wis.
statethe reasons for the determination on the record. 2d 736 190 N.Ww2d 893(1971).

i it i ; i No potential coercion was exerted by the trial court in its statement made to the jury
(b) The court may give additional preliminary instructions '[p questingt to continue its deliberations for the next Hadtir or hourand if not then

assistthe jury in understanding its duty and the evidence it wreedovernight hatebrrangements would be made. Zieglegtate 65 Ws. 2d
hear. The preliminary instructions may include, without limita 703 223 N.w2d 442(1974).

i i i An objection to jury instructions withot be waived when the instructions misstate
tion, the elements of any feh_se chayed, w_hat constitutes evi 6“ aw. Randolph vatates3 Wis. 2d 630 266 N W2d 334(1978).
denceand Wha.‘t. does n.Ot’ gwdance re_gard_mg the burd.en of pr (5 the defendant moves for dismissal at the close of thesstai®e and then pres
andthe pred!blllty Pf witnesses, and .d.lrectl'ons not to discuss t@ﬂs_evidence, the appellate court will consider all evidence of guilt in ruling on a
caseuntil deliberations beginThe additional instructions shall bemotion. Stflﬂe vGebarskig0 WS-IZd 754280 N-W2dd 672(1979). )

i i i i refusal to give a jury special instructions on identification was not an abuse of
disclosedo the parties before they are given and either party may: refus? Hampton.\State 92 Wis. 2d 450285 N.W2d 868(1979).
ObJeCttQ any SpeCIfIC I.nStrUCtlon or propose instructions of its own Controlof the content and duration of closingament is within the discretion of
to be given prior to trial. thetrial court. State.\Stawicki,93 Ws. 2d 63286 N.W2d 612(Ct. App. 1979).

(2) In a trial where the issue is mentaisponsibility of a A special instruction hieed dn%gggévﬁnvsgg?;ﬁfggg?ess has been granted immu
.defendamthe defendant ma,y make an _openlng statement on S{jlé:f'defe,\ndant who chose to be represented by counsel had no right to address the
Issueprior to _the defendarst’'offer of QVIdeﬂCe_- The state mayjury personally in closing guments. Robinson. Btate,100 Ws. 2d 152 301
makeits opening statement on such issue prior to the defeadahitW.2d429(1981).

offer of evidence or reserve the right to make such statement until defendant is entitled to an instruction on a valid theory of defense if the instruc
tion is supported by the evidence and is relevant to the to the issue being tried. It was

afterthe defendant has rested. noterror to refuse to give an instruction regarding the defersdéretory of defense

(3) The state first diers evidencén support of the proseeu relatingto the legal basis for the motive of a witness who s defendant. State
. . _Dean,105 Wis. 2d 390314 N.W2d 151(Ct. App. 1981).
tion. The defendant mayffer evidence .after the state has .re.Stea'Unlessthe defendant consents, it is reversible error for the court to substitute an
If the state ar_]defendant have fB(Ted_ evidence upon the _Orlglna|alternatejuror for a regular juroafter jury deliberations have begun. Stateshman,
case,the parties may then respectivelyfaf rebuttal testimony 108Wis. 2d 291321 N.W2d 212(1982).

only, unless the court in its discretion permits them feravi- _Underthe separation of powetisctrine, ss. 805.13 (4), and 972.10 (5) require sub
! missionof written instructiongo the jury on the substantive law but do not require

denceupon their original case. automatic reversal when the trial court fails to do so. Instructions on the burden of
(4) At theclose of the state’case and at the conclusion of th@&roof and presumption of innocence are procedural, not substantivénlaatter

ti the defendant th d f dismi of E. B.111 Wis. 2d 175330 N.W2d 584(1983).
entirecase, the derendant may move on the record 1or a dismiss ntrapmentinstructions are upheld. State Saternus127 Ws. 2d 460 381

(5) When the evidence is concluded and the testimony clos8d)y.2d290(1986).
if ej i ial i i i i he court must inform counsel of changes it makes to jury instructions following
Itfhg:th(?[:u%%g)r/]sdgﬁgﬁiesFr)eegluagelgstt(;uvslt’:gr?s tgi bﬁe(gjl\t/)er}rgg thaertjur instructions conference. State&kwntz,160Wis. 2d 722467 N.Ww2d 531(1991).
h . A g, sig Yy party nderrare circumstances, a jury instruction creating a conclusive presumption
hI_S or her attorney and filed with the clerk, unless the court othe&gardingan element of a crime may be harmless erBoate vKuntz, 160 Ws. 2d
wise directs. Counsel for the parties, or the defendant if he or $B&467 N.w2d 531(1991).

i i i Instructionalrulings are to be made at the close of the evidence. A parof is
is without counsel, shabbe allowed reasonable opportunity toentitledto a mid-trial advisory ruling on whether an instruction will be givBach

examinethe instructions requested and to present ayukaothe 5 riing, if given, is nonbinding and not subject to appeal. Steefn 193 Ws.
court objections to the adoptioor rejection of any instructions 2d 346 535 N.w2d 1(Ct. App. 1995).
requestedby counsel. The court shall advise the parties of therheright to counsel includes the right to make a closing summary of the evidence
instructionsto be given. No instruction regarding the failure ff Jier ot fact. Heringvilew fork, 422 U.S. 8531975).

. h . . . sentan overriding interest articulated in findings, a criminal trial must be open
call a witness at the trial shall be made or givethéf sole basis (o the public. Richmond Newspapers, IncVirginia, 448 U.S. 5551980).
for such instruction is the fact the name of the witness appeansOTE: See also the notes to Articlk section 7 of the Visconsin constitution.
upona list furnished pursuant t0%71.23 Counsel, or the defend
antif he orshe is not represented by counsel, shall specify add2.11 Evidence and practice; civil rules applicable.
statethe particular ground on which the instruction is objected ) Exceptas provided in sub$2) to (4), the rules of evidence
andit shall not be stitient to object generally that the instructionandpractice in civil actions shall Epplicable in all criminal pro
doesnot state the layor is against the Iavbut the objectioshall ceedingaunless the context of a section or rule manifestly requires
specify with particularity how the instructiois insuficient or adifferent construction. No guardian ad litewed be appointed
doesnot state the law or to what particular language there is fan a defendant in a criminaktion. Chapter885to 895, except
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$5.804.02t0804.07and887.23t0 887.26 shall apply in all crimi 1. The childs chronological age, level of developmend
nal proceedings. capacityto comprehend the significance of the events and to

(2) (a) In this subsection, “sexual conduct” means any- co€rbalizeabout them.
ductor behavior relating to sexual activitiefthe complaining 2. The childs general physical and mental health.

witness,including but not limited to prior experience of sexual 3. whether the events about which the child atbtify

intercourse or sexual contact, use of contraceptives, livingonstitutedcriminal or antisocial conduct against ttield or a

arrangemenand life-style. _ personwith whom the chilchad a close emotional relationship
(b) If the defendant is accused of a crioveler s940.225 and, if the conduct constituted a batteny a sexual assault, its

948.02 948.025 948.05 948.060r 948.095 any evidence con durationand theextent of physical or emotional injury thereby

cerningthe complaining witnessprior sexual conduct or opin caused.

ionsof the witness prior sexual conduct and reputation asrior 4. The childs custodial situation and the attitude of other

sexualconduct shall not be admitted into evidence during thg)yseholdnembers to the events about which the child will tes
courseof the hearing or trial, nor shall any referet@such con ity and to the underlying proceeding.

ductbe made in the presence of the jexcept the followingsub

jectto .971.31 (1): 5. The child’s familial or emotional relationship to those

1. Evid tih laini i ' oast quct with involved in the underlying proceeding.
the défer\ll(ljaeiwqce ot theomplaining Withess past conduct wi 6. The childs behavior at or reaction to previous interviews
) concerning the events involved.

2. Evidenceof specific instances of sexual conduct showing : .
the source or origin of semen, pregnarmydisease, for use in . 7. Whether the child blames himself or herself for the events

D o involved or has ever been told by any person not to distiese;
]((jeertee(;.mlnlngthe degree of sexual assauit or the extent of isjuky whetherthe childs priorreports to associates or authorities of the

. . . eventshave been disbelieved or not acted upon; and the hild’
3. Evidence of priountruthful allegations of sexual assaulpectivebelief regarding what consequences to himself or her
madeby the complaining witness. ~ self, or persons with whom the chilths a close emotional rela
(c) Notwithstanding s901.06 the limitation on the admission tjonship, will ensue from providing testimony
of evidence of or reference to the prior sexual conduct of the com g \ypether the child manifests bas manifested symptoms
plaining witness inpar (b) applies regardiess of the purpose of thgqqcjateanith posttraumatic stress disorder or other mental dis
admissionor reference unless the admissienexpressly per o gers including, without limitation, reexperiencing the events,
mitted under par(b) 1, 2. or 3. _ fear of their repetition, withdrawal, regression, guilt, anxiety
(d) 1. If the defendant is accused of a crime und@®225  stressnightmares, enuresis, lack of self-esteem, mood changes,
948.02948.025948.05 948.060r948.095 evidence of the man  compulsivebehaviors, school problems, delinquenéntisocial

nerof dress of the complaining witnesdlz time when the crime pehavior,phobias or changes in interpersonal relationships.
occurredis admissible only if it is relevant to a contested isgue 9. The number of separate investigative, administrati

trial and its probative value substantially outweighs all of the f%dicial proceedings at whichthe childs testimony may be
lowing: h
. A . . required.
a. The danger of unfair prejudice, confusion of the issues Or(bm) If a court orders the testimony of a childtaken under

mislsa:irr:g thej?‘d“y ) f undue del i q par.(a), the court shall do all of the following:
- The considerations of undue delajaste of time or nee 1. To the extent it is practical and subject t®82.10 (3)

lesspresentation of cumulative evidence. schedulehe testimony on a date when the clsildécollection is

2. Thecourt shall determine the admissibility of evidenc kely to be fresh and at a time of day when the chitaiegy and
undersubd.1. uponpretrial motion before it may be introduce ttentionspan are likely to be greatest.

attrial.

(2m) (a) Ata trial in any criminal prosecution, the court may, 4
onits own motion or on the motion of any pardyder that the tes
timony of any Ch-"d witness be taken In & room other ttfan 3. Order a recess whenever the ggecomfort or attention
courtroom and simultaneously televised in the courtroom bgpa : o

meansof closed-circuit audiovisual equipment if afl the fok nof the child or other circumstances so warrant.
lowing apply: 4. Determine that the childnderstands that it is wrong to tell

1. The court finds all of the following: alie and will testify truthfully if the childs developmental level
a. That thepresence of the defendantauring the taking of 119k verbal skills are such that administration ofoaith or dirma-

child’s testimony will result in the child sigring serious emo tfﬁ)n n thef usual form WOUls bﬁ mapp.ropgatg. |
tional distress such that the child cannot reasonably communic?ﬁe.Sh_lge ;)re queSt'Oln!“% %lht ehpl?jrifs egins, atﬁznptt tot_p ace
b. That taking the testimony of the child in a room othan echiid ar ease, explain 1o fhe chi € purpose ot the testimony

- o . . andidentify all persons attending.
the courtroom and simultaneously televising the testimoriiién . -
courtroomby means of closed—circuit audiovisual equipment js 8. Supervise the spatial arrangements of the room and the
necessaryo minimize the trauma to the child of testifying in thé®cation,movement and deportment of pérsons in attendance.
courtroomsetting and to provide a setting more amenable to 7. Allow the child totestify while sitting on the flogon a plat

2. Provide a room fothe child to testify from that provides
equateprivacy freedom from distractions, informality and
comfortappropriate to the chilg’developmental level.

securingthe child witness uninhibited, truthful testimony form or on an appropriately sized chair while moving about the
2. The trial in whichthe child may be called as a witness will00m within range of the visual and audio recording equipment.
commence: 8. Bar or terminate the attendance of any person whose
a. Prior to the childs 12th birthday; or behavioris disruptive or unduly stressful to the child.

b. Priorto the childs 16th birthday and, in addition to its find (c) Only the following persons may be preserthia room in

ing under subdl., the court finds thahe interests of justice war Whichthe child is giving testimony under péa):
rantthat the child8 testimony beéaken in a room other than the  1m. Any person necessary to operate the closed-circuit
courtroom and simultaneously televised in the courtroom bgudiovisualequipment.
meansof closed—circuit audiovisual equipment. 2m. The parents of the child, the guardian or legal custodian

(b) Among the factors which the court may consider in detesf the child orif no parent, guardian or legal custodian is available
mining the interests glistice under paga) 2. b.are any of the fel or the legal custodian is an agenoyge individual whose presence
lowing: would contribute to the welfare and well-being of the child.
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3m. One persodesignatedby the attorney for the state and Evidenceregarding prior sexual assault by a 3rd party does not fall within one of
approvedby the court and one person designated by either gtgg“&?fvyvgg(’fg{'ggzsj fielizzano test is applied. State Bodson219 Ws. 2d

defendanbr the attorneyor the defendant and approved by the Notall comparison testimony thab alleged sexual assault victiniehavior was
court. consistentwith that of child sexual assault victims opens the door to cross-—
. . . . examinationabout the alleged victim’sexual behavior prior to the alleged assault.
(3) (a) In a prosecution under%40.22involving a therapist state vDunlap, 2002 Wi 1250 Ws. 2d 466640 N.W2d 11.2.
anda patient or client, evidence of the patigoi’ clients personal _ This section protects complaining witnesses in sexual assault cases from being

. s . U e, questionedabout sexual conduct, but a fatdeage of sexual assault is not sexual
or medical history is not admissible except if: conduct. Redmond vKingston,240 F3d 590(2001).

1. The defendant requests a hearing prior to trial and makes . ) )
an ofer of proof of the relevancy of the evidence; and 972.12 Sequestration of jurors. The court may direchat

2. The court finds that the evidenceetevant and that its pro thejurors sworn be kept together or be permitted to separate. The
bativevalue outweighs its prejudicial nature. courtmay appoint an @ter of the court to keep the jurors together

. ; . andto prevent communication between the jurors and others.
(b) The court shall limit the evidence admitted under (ar History: 1987 a. 731991 a. 39

to relevantevidence which pertains to SpeCifiQ informaﬂon OF" Allowing the jury to separate during its deliberations created a rebuttable presump
examplesof conduct. The coug’order shall specify the informa tion of prejudice. State. ¥almo,125 Ws. 2d 369371 N.W2d 424(Ct. App. 1985).
tion or conduct that is admissible and no otheidence of the ) o
patients or clients personal or medicahistory may be 972.13 Judgment. (1) A judgment of conviction shall be
introduced. enteredupon a verdict of guilty byhe jury a finding of guilty by

(c) Violation of the terms of the order is grounds foniatrial e fOL:” in cases where a jury is waived, or a plea of guilty or no
but does not prevent the retrial of the defendant. contest.

(3m) A court maynot exclude evidence in any criminal action (%) ]IcExcep_tln_ CaSﬁS where Chnﬁls IS appll(;:ablg, ug;gmﬂg

or traffic forfeiture action for violation of £346.63 (L)or (5), or Mento con(\j/!ctlon the courtfs all procee unf er o e "
alocal ordinance in conformity with 846.63 (1)or (5), on the courtmay adjourn the case from time to time for the purpose o
ground that the evidence existedwas obtained outside of this pronounglngsentence. -
state. (3) A judgment of conviction shall set forth thkea, the ver
dict or finding, the adjudication and sentence, and a finding as to
the specific number of days for whickentence credit is to be
@rantedunder s973.155 If the defendant is acquitteddgment

hallbe entered accordingly

(4) Uponthe motion of anyarty or its own motion, a court
may order that any exhibit or evidene delivered to the party
or the owner prior to the final determination of the action or pr

ceedingf all (?f the f9”0W|n9 rqulrements are mgt: . (4) Judgmentshall be in writing and signed by the judge or
() There is a written stipulation by all the parties agreeing Reork.

the order . . .
. - (5) A copy of the judgment shall constitute authority for the
(b) No party will be prejudiced by the order sheriffto execute the sentence.

(c) A complete photographic or othexcord is made of any (6) The following forms may be used for judgments:
exhibitsor evidence so released. STATE OF WISCONSIN
History: Sup. Ct. Ordei59 Wis. 2d R1, R7 (1973); Sup. Ct. Ord&r Wis. 2d 585

784(1975);1975 c. 184422 1979 c. 891981 C. 14%s1,2,1983 a. 1654491985 ... County
a.275 1987a. 3325.64; 1993 a. 1697, 227, 359, 1995 a. 4561997 a. 3191999 | Court
a. 1852001 a. 16 n.... cour

Writing about sexual desires or activities was not itself prior “sexual conduct.” TAde State of Mgconsin
victim’s notes expressing sexual desires and fantasies were, therefore, admissiblpv
Statev. Vonesh.135 Wis. 2d 477401 N.W2d 170(Ct. App. 1986). S.

Erroneously admitted and false testimony of a victim that she wagia atthe  ....(Name of defendant)

time of a disputed assault so pervasivefgeted the trial that the issue of consent was
not fully trieg. State .vPeniga,ElSQ Ws.’yzd 569408 N.W2d 28(1987). UPONALL THE FILES, RECORDS AND PROCEEDINGS,

Sub.(2) (b), the rape shield lawars, with 2 narrow exceptions, evidence of all  IT IS ADJUDGED That the defendant has been convicted
sexualactivity by a complainant not incident to the alleged assault. Statgnud, ! i i i
S ] uporihe defordars pea of gty (ol guity and sercict o

This section does not violate the separation of powers doctrine. Skaitehvell, guilty guilty . g 9 .y A .
144Wis. 2d 596424 N.W2d 698(1988). dayof...., .... (year)of the crime of.... in violation of s.....; and the

In limited circumstances, expert testimony about the consistency of a sexa@urthaving askedhe defendant whether the defendant has any
assaulcomplainans behavior with victims of the same type of crime may fered t |ng to state Why sentens@ould not be pronounced’ and no suf

for the purpose of helping the trier of fact understand the evidence to determine ; :
in issue, as long as the expert does not give an opinion about the veracity of—the% nt grounds to the contrary being shown or appearing to the

plainant'sallegations. State Jensenl47 Ws. 2d 240256,432 N.w2d 913(1988).  court.

This section does not on its face violate the constitutional right to present evidence,x i i i
butmay in particular circumstances violate that right €Btablish the right to present IT IS ADJUDGED That the defendant is gu”ty as convicted.

otherwiseexcluded evidence, the defendamist make an f&r of proof establishing *IT IS ADJUDGED That the defendant is hereby committed
5 factors and the court must perform a balancing test. StRidizzano55Ws.  tg the Wisconsin state prisons (county jail of.... county) for an

2d 633 456 N.W2d 325(1990). . .
To admit evidence of prior untruthful allegations of sexual assault undeg{2$ub. indeterminatéerm of not more than.....

(b) 3., the court must be able to concléiden an ofer of proof that a reasonable per ~ *|T 1S ADJUDGED That the defendant is ordered to serve a
soncould infer that the complainant made a prior untruthful allegation; “allegatiorﬁifurcated sentence consistingf year(s) of confinement in

is not restricted to allegations reporteptice. State \DeSantis155 Ws. 2d 774 . L
456 N.W.2d 600(1990). prisonand .... months/years of extended supervision.

ﬁumdmarwig%n\ﬂﬁm ggelSQrécESaSpﬁlmg gaﬁzs(gtroxght 13333 the criminal State. *IT IS ADJUDGED That the defendaistplaced in the inten
v. Hyndman, s. . . App. . ; ; B it :
Section805.03 authorizing sanctions for failure to comply with court orders él;lg §§Q%t|onfsthpr%%£am S-Ubé?(:;[ :O tlhergt?#orf]s” of -SeCt(I;-)n
applicableto criminalactions. State WHeyer 174 Ws. 2d 164496 N.W2d 779(Ct. t : (3) of the Wsconsin Statutes an € Tollowiegndt
App. 1993). ions:....

Sub.(2) requires exclusion of testimony of a victrpossible prior sexuabnduct *IT 1S ADJUDGED That the defendant is hereby committed
althoughwhen thealleged victim is an 8-year old child, physical evidence of sexuilo detention in (the defendaﬂtplace of residence or place desig

contactmay create an unjust inference ttrat sexual contact was by sexual assaul !
In Interest of Michael R.BL75 Ws. 2d 713499 N.W2d 641(1993). natedby judge) for a term of not more than....

Thatthe complaining witness in a sexual assault case had previously consented te i ifati
sexual intercourse has virtually no probative value regarding whether she consentele IS ADJUDGED That thelefendant is placed on lifetime

to sexual intercourse under the use or threat of violence. SKgemann179 Ws. SUPErvision by t_he de_partment of corrections under section
2d 687,508 N.W2d 54(Ct. App. 1993). 939.6150f the Wisconsin Statutes.

Whenthe state questioned an alleged rapist about the \satimative to lie it did * : 3
notopen the door for admissiar evidence of prior acts of consensual sex. State v IT IS ADJUDGEDThat the defendant is ordered to pay a fine

Jackson216 Wis. 2d 646575 N.W2d 475(1998). of $.... (and the costs of this action).
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*IT IS ADJUDGED That the defendant pay restitution to.... The&ewas nOfimpmprifety insa tria\llvclgwtl%clusoign V\?f itgdpggolgégclg‘n\}vnggngfgon
*IT IS ADJUDGED That the defendant is restricted indris '(”qa fpg,q%%té; conviction. StateWhiteside? s ? '

heruse of computers as follows:.... It was not fatal to a conviction under sub. (1) on a plea of no contest, tefehe

. . . antdid not personally state “I plead no contest” when the totality of the facts,-includ
*The.... at.... is designated as the Reception Center to Whikgh signed guilty piea questionnaire and colloguy wittjutige on the record, indi

the defendant shall be delivered by the sherif catedan intent to plead no contest. StatBurns,226 Ws. 2d 762594 N.Ww2d 799

. . . (1999).
*IT IS ORDERED That th_e clerk dellvardupllcate original " No statute authorizes a clerk of cositfice to correct a clerical erran the sen
of this judgment to the shefrifvho shall forthwith execut¢éhe tenceportion of a judgment of conviction. The circuit court, and not the slefice,

sameand deliver it to the warden, s determine he mers of  reaues for  change n e sentence perion of a witen
Dated this.... day of...., .... (year) Wis. 2d 244 618 N.W2d 857
BY THE COURT.... bef ) hi
Date of Ofense..... 3(7)r2]:14 Statements before sentencing. (1) In this see
District Attorney..., T e . - .
(ag) “Crime considered at sentencing” means any crime for

Defense Attorney.. which the defendant was convicted and aegd-in crime, as
*Strike inapplicable paragraphs. definedin 5.973.20 (19) (h)
STATE OF WISCONSIN (b) “Victim” has the meaning specified in%50.02 (4)

. County (2) Before pronouncing sentence, the court shall ask the
In.... Court defendantwhy sentence should not be pronounced upon him or
The State of Wéconsin herand allow the district attornggtefense counsel and defendant

anopportunity to make a statement with respeetp matter rele
vantto the sentence. In addition, if the defendant is under 21 years
of age and if the court has not ordeeepresentence investigation

VS.
....(Name of defendant)

Onthe.... day of...., .... (year), the district attorney appeared {g{ders.972.15 the court shall ask the defendant if he or she has
the state and the defendant appeared in pesdiby... the defen  peen adjudged delinquemnder ch48, 1993 stats., or c®38or
dant'sattorney hashada similar adjudication in any other state in the 4 years

UPONALL THE FILES, RECORDS ANCPROCEEDINGS immediatelyprecedinghe date the criminal complaint relating to
IT IS ADJUDGED That the defendant has been found niite present dense was issued.
guilty by the verdict of the jury (by the court) and is therefore (2m) Beforepronouncing sentence, the court shall inquire of

ordereddischaged forthwith. the district attorney whethehe or she has complied with s.
Dated this.... day of...., .... (year) 971.095(2) and with sub(3) (b), whether any of the victims of a
BY THE COURT.... crime considered at sentencirggjuesteahotice of the date, time

dplace of the sentencing hearing and, if so, whethedisect
rneyprovided to the victim notice of the date, time and place
he sentencing hearing.

(7) The department shall prescribe and furnish forms to t
clerk of each county for use as judgments in cases where a defi
antis placed on probation or committed to the custody of o

departmenpursuant to ch€67to 979, (3) (a) Before pronouncingentence, the court shall deter
History: 1975 c. 39199, 1977 c. 353418 1979 c. 891983 a, 261438538 1987 Minewhether a victim of a crime considered at sentenwiaigts
a.27,1989 a. 311991 a. 391997 a. 250275, 283 1999 a. 32 to make a statement to the court. If a victim wantaadie a state

Thetrial court can, or motion or on its own motion, modify a criminal sentencegnent.the court shall allow theictim to make a statement in court
if the motion is made within 90 days after sentencing. The first judgment should ; . . .
amendednot be vacated. HayesState46 Ws. 2d 93175 N.W2d 625(1970). to submit a written statement to be read in court. The court may

A trial court must inform the defendant of the right to appeal. If it does not, tRdlOW any other person tmake or SL_meit a statement under this
def76nlda7nzmay pursue a late appeal. Petersdbtaten4 Ws. 2d 370195 N.W2d  paragraph.Any statement under this paragraph must be relevant
837(1972). e . R to the sentence.

The court did not abuse its discretion in revoking probation, reinstating the prior e . L. e
sentences, and sentencing on 5 subsequiemises for a total cumulative sentence  (b) After a conviction, if the district attorney knows of a victim

of 16 years when the defendant had a long regoddnterposed a frivolous defense of g crime to be considered at sentencing, the district attorney shall

in the later trials. Lange Btate54 Ws. 2d 569196 N.W2d 680(1972). . f
Hayes does not impose jarisdictional limit on the power of a court to review amakea reasonable attempt to contact that person to inform him or

sentence.State ex rel. \tren v Shawano-Menominee County Co4, Ws. 2d  herof the right to make or providestatement under péa). Any
Glé TI97 .N-W2dtl(ll972)t-h tial court must not only advise the defendantiglt failure to comply with this paragraph is not a ground for an appeal
ollowing sentencing, the trial court must not only advise the defendan e i ioti i

to appeal tg)’ut also ad%ise the defendant and de¥ense counsel of the obligatio(r%fo?t judgment of CO.nV.ICtlon dor any court to reverse or modify
defensecounsel to continue representation pending a decision as to appeal and @nidgment of conviction.
othercounsel is appointedVhitmore v State56 Wis. 2d 706203 N.W2d 56(1973). History: 1987 a. 271989 a. 311995 a. 771997 a. 73181, 205 1999 a. 32

A trial judge has no power to validly sentence with a mental reservation that hé\ court’s presentencing preparation and formulation of a tentative sentence does
might modify thesentence within 90 days if the defendant has profited from imprisot deny a defendastright to allocution at sentencing. Stat®arnell, 153 Ws. 2d
onment,and he cannot change mmposed sentence unless new factors are preseB4, 450 N.W2d 524(Ct. App. 1989).
State vFoellmi,57 Ws. 2d 572205 N.W2d 144 Theright, under sub. (2), af defendant to make a statement prior to sentencing

A claim that the triatourt lacked jurisdiction to impose sentence because it failetbesnot apply to an extension of a placement undeintieasive sanctions program.
to enter a judgment of conviction on the juryerdict was not reviewable because Statev. Turner 200 Ws. 2d 168546 N.W2d 880(Ct. App. 1996).
it involved no jurisdictional question, and the construction of the statute was nopenialof the defendarg'right to speak atentencing is harmless error when a life
raisedby defendant in a motion for postconviction relief nor did the defendant gentencevithout parole is mandatonBtate vLindsey203 Ws. 2d 423554 N.W2d
backto the trial court for relief as a ba$ts an appeal. Sass$tate3 Wis. 2d 92 215(Ct. App. 1996).
216N.wW.2d 22

WhenWhitmore instructionsare given, the defendant must show that the failuri . . . o
to move for a new trial constituttaiwgunintentional waiver of rights. Thieserbtate, 672-15 Presentence |nvest|gat|on. (1) .Aﬁ.er aconviction
86 Wis. 2d 562273 N.W2d 314(1979). the court may order a presentence investigation, except that the
‘ a]udglymenentered kéy a state courtI dkuring evlmdegcy of removaldproc?edin%s in courtmay order an employee of the departmentieduct a pre
ederalcourt was void.State vCegielski,124 Ws. 2d 13368 N.W2d 628(1985). 2 . . - 4

A courts refusal to poll jurors individuallywas reversible errorState v\Wbjtale- sentencenvestigation Only e_lfter a.COI‘-lVICtlon for a felony_
wicz, 127 Ws. 2d 344379 N.W2d 338(Ct. App. 1985). (2) Whena presentence investigation report has bbeegived

A written judgment of conviction is not a prerequisite to sentencing. SEttem, the judge shall disclose the contents of the report tadéfen

137Wis. 2d 31403 N.W2d 35(1987). ) e . .
Whenthe court allowed voir dire after polling the jury on its guilty verdict an ants attorney and to the district attorney prior to sentencing.

whenone jurofs responses seriously undermined the previous vote of,guity VVhenthe defendant isot represented by an attornthe contents
jury’s verdict wasno longer unanimous, requiring new trial. Stat€artagenal40” shallbe disclosed to the defendant.

Wis. 2d 59 409 N.W2d 386(Ct. App. 1987). . .
Thereis no error in noting dismissed chas on a judgment of convictioistate (20) If the defendanis SUbJECt to be'ng sentenced under s.

v. Theriault,187 Wss. 2d 125522 N.W2d 254(Ct. App. 1994). 973.01andhe or she satisfies the criteria unde32.045 (2) (b)
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and(c), the person preparing the presentence investigation repoltis not error forthecourt to fail to order a presentence investigation, especially

; : ; whenthe record contains much information as to the deferelbatkground and
shallinclude in the report a recommendationtasvhether the ;i inaiecord. State \schilz,50 Wis. 2d 395184 N.W2d 134(1971).

defendanshould be eligible for the Cha”enge incarceration Pro section4s.78 does not prevenjuge from examining DHSS records. Restrictive
gram under s302.045 rulesof evidence do not apply to sentencing procedures. HamrSitate 52 Ws.
(2m) The person preparing the presenterioestigation 29118 187 N.Wad 792(1971).

by Refusalto accept a recommendation of probation does not amount to an abuse of
reportshall make a reasonable attempt to corttaetvictim t0  yiscretionif the evidence justifiea severe sentence. StatBurgher 53 Wis. 2d 452

determinethe economic, physical and psychologicééetfof the 192N.w.2d 869(1972).
crimeon the victim. The person preparing the report may ask anyf a presentence report is used by the tgairt, it must be part of the record; its

i i i i ; sencés not error if the defendant and counsel saw the report and had a chance to
appropriateperson for information. This subsection does not prgk))rrectit and if counsel approved the record without moving for its inclusiram

cludethe person who prepares the report from including any inf@grsy. state54 Wis. 2d 460195 N.W2d 477(1972).
mationfor the court concerning the impact of a crime on the Vic It is error for the sentencing courtdonsider preGault, 387 U.S. 1juvenile adju
tim. dicationswhere juveniles were denied counsel, even testent of showing a pat

2 If the defend . der 21 f h ternof conduct. Stockwell.\State 59 Ws. 2d 21207 N.W2d 883(1973).

(, s) the defen anF IS UI’I. er. years of age, the persen prey presentence reportpnsisting of information concerning the defendapgr
paringthe presentence investigation report shmpt to deter sonality,social circumstances, and general pattern of behavior and a section entitled
mine whether the defendant has beeljudged delinquent under “Agent's Impressions” contained neither biased nor incompeteaterial as such

P Fh . : reportsare not limited to evidence that is admissible in court, and the defendant’
ch.48, 1993 stats., or c®38or has had a similar adjudication 'nr%)rt,although recommending imposition of a maximum term, contaimeerial

any other state in the 4 years immediately preceding the date #b favorable and unfavorable as to defendaitheral pattern of behavidBtate
criminal complaint relating to the presenfarfse was issueghd, V. Jackson9 Ws. 2d 266230 N.W2d 832(1975).

if so, shall include that information in the report. Consideratiorby the trial court of a presentence report prior to defersiplet of
' . . . guilty, in violation of sub. (1), constituted at most harmless gsince the evil the
(3) Thejudgemay conceal the identity of any person who pratatuteis designed to prevent—receipt by the judge of prejudicial information while
videdinformation in the presentence investigation report. still considering the defendastyuilt or innocence or presiding over a jtgl—can

. . . not arise in the context of a guilty pleaspecially when the trial court had already
(4) After sentencing, unless otherwigaethorized under sub. assuredtself of the voluntariness of the plea and the factual basis for the crime.

(5) or ordered by the court, the presentence investigation repRutadov. State,70 Wis. 2d 280234 N.W2d 69(1975).

shallbe confidential and shall not be made availébkny person  Thesentencing judge does rieny due process by considering pending criminal

i i ati chages in determining a sentence. The scope of judicial inquiry prior to sentencing
exceptupon specific authorization of the court. is discussed. Handel State74 Wis. 2d 699247 N.W2d 711 (1976).

(5) The department may use the presenteimestigation  information gathered in the course of a presentence investigation may not be
reportfor correctional programming, parole consideration or carevealecat a trial following withdrawal of guilty plea. StateGrowell,149 Ws. 2d

and treatment of any person sentenced to imprisonment or fﬁ e‘;ggd'\;r:/t\ggpiﬁi(igﬁzﬁ or without counsel have a due process right to read the
intensive sanctions program, plaCEd on probatlon, released ;9 entencenvestigation report prior to sentencing. Stat8kaf, 152 Wis. 2d 48

paroleor extended supervision or committed to the department N.w.2d 84(Ct. App. 1989).
underch. 51 or 971 or any other person in the custody of the A defendant challenging a sentencedae process grounds based upon failure to

ivea copy of the presentence investigation report is entitled to a hearing only
department)r for research purposes. The department may m%Rp%na showing that the court had a blanket policy of desfialccess and that the

the report available to _otheagencies or persons to Use_for'pl;'rpolicy was specifically applied to defendant, or that before sentencing the defendant
posesrelated to correctional programming, parole consideratiarersonallysought access and was denied it. Staféores,158 Ws. 2d 636462
careand treatment, or researcAny use of the report under thigN-W-2d899(Ct. App. 1990).

o f : i . A public defender appointed as postconviction counsel is entitled to the-presen
subsectioris SUbleCt to the foIIowmg conditions: tenceinvestigation report under s. 967.06; access may not be restricted ungéy. sub.

(a) If areportis used or made available to use for research pitver v. Goulee 179 Ws. 2d 376507 N.W2d 145(Ct. App. 1993).

posesand the research involves personal contact with subjects, thdthoughsub.(2s) requires a presentence report to include juvenile adjudications

: are less than 3 years old, it does not prohibit the inclusion and consideration of
departmentagency or person conducting the research may us?da]%dicationsthat are older State vCrowe, 189 Wis. 2d 72525 N.w2d 291(Ct.

subjectonly with the written consent of the subject or the sulgjeciipp. 1994).
authorizedrepresentative. Sub.(5) does not provide a defendant with a means to obtain his or her presentence

(b) The department or the agency or person to whom the re@I‘g’fgﬁcf;ggés,\ﬁ’.r\x,"zigegg’s%?_s;“(g%_afgg(é‘))_' State ex rel. HilAmmerman 196

is made availablshall not disclose the name or any other identify e yseof presentence reports from the underlying criminal proceeding in a ch.
ing characteristics of the subject, except for disclosure to appeeosex ofender commitment is not allowed under the Bpprovision for use of
priate staf membersor employees of the department, agency g RO o oot o o o e etiacretion nder sub.
personas necessary for purposes related to correctional progrgill” siare v zanelli, 212 Ws. 2d 358569 N.W2d 301(Ct. App. 1997). '
ming, parole consideration, care and treatment, or research. = Havingdisputed relevant portions of the presentence investigation at the sentenc
History: 1983 a. 1021987 a. 27227 1991 a. 391993 a. 2131997 a. 73181,  ing hearing, it was trial counselduty to see that the disputes were fully resolved by

205, 283 1999 a. 322001 a. 109 aproper hearing. Failure to do so constitutediéugifve assistance @bunsel. State
The defendant was not denied due process because the trial judge refused to ¥rdétderson222 Ws. 2d 403588 N.W2d 75(Ct. App. 1998).

apsychiatric examination and have a psychiatric evaluation included meben Insuring the accuracy of the presentence investigation report iftheonsin

tencereport. Hanson.\State48 Wis. 2d 203179 N.W2d 909(1970). correctionalsystem. 1986 WLR 613.
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