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CHAPTER 971

CRIMINAL PROCEDURE — PROCEEDINGS BEFORE AND AT TRIAL

971.01 Filing of the information. 971.18 Inadmissibility of statements for purposes of examination.
971.02 Preliminaryexaminationwhen prerequisite to an information or indict 971.19 Place of trial.
ment. 971.20 Substitution of judge.
971.025 Forms. 971.22 Change of place of trial.
971.03 Formof information. 971.225 Jury from another county
971.04 Defendant to be present. 971.23 Discovery and inspection.
971.05 Arraignment. 971.26 Formal defects.
971.06 Pleas. 971.27 Lost information, complaint or indictment.
971.07 Multiple defendants. 971.28 Pleading judgment.
971.08 Pleas of guilty and no contest; withdrawal thereof. 971.29 Amending the chae.

971.09 Plea of guilty to denses committed in several counties. 971.30
971.095 Consultation with and notices to victim. :
971.10 Speedy trial.

971.105 Child victims and witnesses; duty to expedite proceedings.
971.11 Prompt disposition of intrastate detainers.

971.12 Joinder of crimes and of defendants.

971.13 Competency.

Motion defined.

971.31 Motions before trial.

971.315 Inquiry upon dismissal.

971.32 Ownership, how alleged.

971.33 Possession of propertwhat suficient.
971.34 Intent to defraud.

971.14 Competency proceedings. 971.36  Theft; pleading and evidence; subsequent prosecutions.

971.15 Mental responsibility of defendant. 971.365 Crimes involving certain controlled substances.

971.16 Examination of defendant. 971.37 Deferred prosecution programs; domestic abuse.

971.165 Trial of actions upon plea of not guilty by reason of mental disease or d&/1.38 Deferred prosecution program; community service work.
fect. 971.39 Deferred prosecution program; agreements with department.

971.17 Commitmentof persons found not guilty by reason of mental disease 671.40 Deferred prosecution agreemepiacement with volunteers in probation
mentaldefect. program.

Cross-reference: See definitions in £67.02 (2) Uponmotion and for cause showthg trial court may re

. . . o mandthe case for a preliminary examination. “Cause” means:
971.01 Filing of the information. (1) The district attorney

h . ) (8) The preliminary examination was waived; and
shallexamine all facts and circumstances connected with any pre . . .
liminary examination touching the commission of any crime if the (°) Defendant did not have advice of counsel priosuoh
defendantas been bound over for trial and, subject @6.03 Waiver;and
(10), shall file aninformation according to the evidence on such (c) Defendant denies that probable cause exists to hold him or
examination subscribing his or her name thereto. herfor trial; and

(2) Theinformation shall be filed with the clerk within 30 days (d) Defendant intends to plead not guilty
after the completion of the preliminary examination or waiver History: 1973 c. 451993 a. 12, 486
thereofexceptthat the district attorney may move the court where An objection to the sitiency of a preliminary examination is waivedtifs not
in the information is to be filed for an order extending the peri6%1\7\?:5&?:;%gf'::g;‘n%-w‘gse‘a 2‘;:2&7“‘:;56/2'3‘1:%12;1 ?-;"rﬁdw‘i‘;?éigg)-but
for f'_hng such 'nformatlon_ focaus_e' NO'[_ICG of SL!Ch m_Ot'_O” Sha”theinformation was not ready and was only orally red the record, the deféndant
begiven the defendanfailure to file the information within such wasnot harmed by the acceptance of his plea before the filing of the information.
time shall entitle thelefendant to have the action dismissed with-arsonv. State 60 Ws. 2d 768(1973).
out prejudice. The scopeof cross—examination by the defense was properly limited at the prelimi
History: 1993 a. 486 nary hearing. State.\Russ0,101 Wis. 2d 206303 N.W2d 846(Ct. App. 1981).
0 o the | o i ; The denial of a preliminary examination to a corporation is constitutiGtate
Thefailure to file the information is not a mere matter of form, but is grounds for
dismissalunder sub. (2)State v\Woehrer 83 Wis. 2d 696266 N.w2d 366(1978). V- C & S Management, Ind.98 Ws. 2d 844544 N.W2d 237(Ct. App. 1995).
The 30-day limit under sub. (2) does not apply to service on the defendant; only® Préliminary hearing to determine probable cause for detention pending further
filing with the clerk. State.Wlay, 100 Ws. 2d 9 301N.W.2d 458(Ct. App. 1980). P ceedingss not a “critical stage” in a prosecution requiring appointed counsel.
If a challenge is not to the bindover decision, but to a specifigecirathe informa Gerste_lm_/. Pugh,420_ US 103197_5)'
tion, thetrial courts review is limited to whether the district attorney abused his or Preliminary examination potential. 58 MLR 159.
herdiscretion in issuing the clge. State vHooper101 Ws. 2d 517305 N.w2d The grand jury in Wéconsin. Cdey, Richards, 58 MLR 518.
110(1981).

The prosecutor may include clugs the in information for which no direct evi o ; :
dencewas presented at the preliminary examination, as long as the additiagak 971.025 Forms. (l) In all criminal actions and proceedlngs

arenot wholly unrelated to the original chiar State. Burke,153 Wis. 2d 445451  andactionsand proceedings under chapters 48 and 938 in circuit
N.W.2739(1990). See also StateRicher174 Ws. 2d 231496 N.W2d 66(1993). ~ court, the parties and court fi€ials shall use the standard court

_ A preliminary examination is completed for purposes of sub. (2) when the COflr P

finishesscrutinizing the evidence and renders a bindover decisitate vPhillips, 10rms adopted by the judicial conference undets8.18§ com
2000WI App 184,238 Ws. 2d 279617 N.W2d 522 mencingthe date on which the forms are adopted.

971.02 Preliminary examination; when prerequisite to forr(ﬁ )\/vﬁhp:cri%t?(arnc;urgac{g:rlgl may supplemera standard court
an information or indictment. (1) If the defendant is chged - - .

with a felony in any complaint, including a complaint issuader (3) A court may not dismiss a case, refuse a filing or strike a
5.968.26 or when the defendant has been returnéciscstate for Pleadingfor failure of a party to use a standard court fornmoor
prosecutiorthrough extradition proceedings under@¥6, or any follow the format rules but shall require the party to submit, within
indictment, no information or indictment shall be filed until thel0days, a corrected form and may impose statutory fees or costs
defendanthas had a preliminary examination, unless the deferff both.

antwaives such examination in writing or in open court or unless (4) If the judicial conference does not create a standard court
the defendant is a corporation or limited liabiltgmpany The form for an action or pleading undertakenaparty or court éif
omissionof the preliminary examination shall not invalidate angial, the party or court ditial may use a format consistenith
information unless the defendant moviesdismiss prior to the any statutory or court requirement for the action or pleading.
entryof a plea. History: Sup. Ct. Order N®8-01, 228 Wss. 2d xiii (2000).
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971.03 Form of information.  The information may be ithe Sub.(2) allows entry of a plea to a misdemeanor by an attorney without the-defend

foIIowing form: antbeing present, bdibr a guilty or no contest plea all requirements of s. 971.08, ex
. ceptattendance, must be met. Statkrause161 Ws. 2d 919469 N.W2d 241(Ct.

STATE OF WISCONSIN, App. 1991).

County Sub.(1) does noencompass a postconviction evidentiary hearing. Stetme-
mann,180 Ws. 2d 81508 N.W2d 404(1993).
In .... Court. A d?fﬁndqntl pre(sjent ﬁtke; bgginging of jury sleée]z-c\t/i\?n izsdné)é;%r]e;eﬁtv{a}tzghg??;gin

; ning of the trial” under sub. (3). State er, S. .

The State of Wéconsin e an 166, G Dwy,

VS. A defendang presence is required during all proceedings when the jury is being
.... (Name of defendant). selectedincluding in camera voir dire. Howeyéailure to allow the thelefendans

- . . presencenay be harmless erro6tate vDavid J.K.190 Ws. 2d 726528 N.W2d
I, .... district attorney for said countyereby inform the court 434(Ct. App. 1994).

that on the .... day of ...., theyear .... (year), at said county the A trial begins under sub. (3) occurs when jeopardy attaches, which is when the jury

; ; : sworn. State.Wliller, 197 Ws. 2d 518541 N.W2d 153(Ct. App. 1995).
defendantiid (state the crime) .... contrary to section .... of the StéﬁAn accused has the right to be present at trial, but the right may be waives! by
utes. conductor consent. A formabn-the-record waiver is favored, but not required.

Dated...., .... (year), Statev. Divanovic,200 Ws. 2d 210546 N.W2d 501(Ct. App. 1996).
L A defendant may not be sentencedtisentia. The right to be present for sentenc
... District Attorney ing may not be waived. StateKoopmans210 Ws. 2d 671563 N.W2d 528(1997).

History: 1997 a. 250 Koopmans does not require rejecting the harmless error test for all violations of this
An information chaging attempt isuficient if it alleges the attempt plus the-ele section. State vPeterson220 Ws. 2d 474584 N.W2d 144(Ct. App. 1998).
mentsof the attempted crime. i&bn v State59 Ws. 2d 269208 N.Ww2d 134 Deprivationof the rightto be present and to have counsel present at jury selection

Whena victim's name was correctly spelled in the complaint but wrong on-the ii$ subject to a harmless error analysis; theeettsin line between when reversal is
formation,the variance was immaterial. Stat@agnall,61 Wis. 2d 297212 N.\w2d ~ warrantedandwhen it is not. That a jurts subjective bias is generally ascertained
122 by that persors responses at voir dire and that the interplay between potential jurors
anda defendant is boiimmediate and continuous are factors that weigh against find
ing harmless erroiState vHarris,229 Ws. 2d 832601 N.W2d 682(Ct. App. 1999).

A violation of sub. (1) does not automatically translate into a constitutional viola

971.04 Defendant to be present. (1) Except as provided

in subs(2) and(3), the defendant shall be present: tion. The entry of a plea from jail by closed circuitwhile a violation of the statute,
; . doesnot violate due process absent a showingpefcion, threat, or other unfairness.
(a) At the arraignment; Statev. Peters, 2000 WI App 15237 Wis. 2d 741615 N.W2d 655 But see also
(b) Attrial; 2001WI 74,244 Ws. 2d 470628 N.W2d 797
: P ol . Thecorrection of a clerical error in the sentence portion of a written judgment to
(c) During voir dire of the trial jury; reflectaccurately an oral pronouncement of sentence is not the pronouncement or im
(d) At any evidentiary hearing' position of a sentence under sub. (1) (g) and does not mandatetitedf presence
. . ! whenthe error is corrected. StateRrihoda, 2000 WI 12239 Ws. 2d 244618
(e) At any view by the jury; N.W.2d 857.
(f) When the jury returns its verdict: Excusingand deferring prospectiyarors under s. 756.03 is one component of a

. . . circuit judges obligation to administer the jury system. The judge may delegate the
(g) At the pronouncement gfdgment and the imposition of authority totheclerk of circuit court under s. 756.03(3) may be handled administra
sentence: tively, need not be handled by a judge, in court, or witlpthepective juror present
! . in person, and may take place well in advance of a particular triad&feadans
(h) At any other proceeding when ordered by the court.  presenceannot be required when the judge or clerk is acting in an administrative ca
(2) A defendant Chged with a misdemeanor may authoriz@aCIty. State vGribble, 2001 WI App 227248 Ws. 2d 409636 N.W2d 488

. . o . . Althoughit was error for the court to interview potential jurors outsitae pres
his or her attorney in writing to act on his or her behalf in any-maghceof the prosecutiorgefendant, and defense counsel, the error was harmless when

ner, with leave of the court, and le&cused from attendance at anyhere wasio showing that it contributed to the defendaognviction. State Wulley,
or all proceedings 001WI App 236,248 Ws. 2d 505635 N.W2d 807

(3) If the defendant is present at the beginninthefirial and 971.05 Arraignment. If the defendant is chged with a fele
thereafterduring the progress of the trial or beftine verdict of ny, the arraignment may be in the trial court or the court which
the jury has beereturnednto court, voluntarily absents himselfconductedthe preliminary examination or accepted tefen
or herself from the presence of the court without leave of the courdnt'swaiver of thepreliminary examination. If the defendant is
thetrial or return of verdict of the jury in the case shall not therelghargedwith a misdemeanpthe arraignment may be in the trial
be postponed or delayed, but the trial or submission ofcsd courtor the court which conducted the initial appearance. aFhe
to the jury for verdict and the return of verdict thereoreduired, raignmentshall be conducted in the following manner:
shallproceed in all respects as though the defendant were presenti) The arraignment shall be in open court.

in court at all times. A defendant need not be present at the Pro(2) If the defendant appears famraignment without counsel

nouncemenbr entry ofan order granting or denying relief unde . .
5.974.02 974.06 or974.07 If the defendant is not present, th 'irl)euggglr;ssgftcl)lv%(l\gsiﬁ g;?odg;endant of the defenslarght to

time for appeal fromany order under s€74.02 974.06 and o .
974.07shzaF;Pcommenceyaﬂer a copy has beenzserved ?Jpon the ?1(3) Thedistrict attorney shall deliver to the defendant a copy
torneyrepresenting the defendant, or upon the deferitlaator ©! the information in felony cases and in all cases shall tread
sheappeared without counsel. Service of such an ordertﬂall'”f(?rmat'on or co_mplalnt to the defendant unless the defendant
complete upon mailingA defendant appearing without counsefV@ivessuch reading. Thereupdme court shall ask for the defen
shall supply the court with his or her current mailing address. ggntsplea.

the defendant failgo supply the court with a current and accurate (4) Thedefendant then shallead unless in accordance with
mailing address, failuréo receive a copy of the order granting of. 971.31the defendant has filed a motiaich requires deter
denyingrelief shall not be a ground for tolling the time in whicHminationbefore the entry of a plea. The court reatend the time

an appeal must be taken. for the filing of such motion.
History: 1971 c. 298Sup. Ct. Orderl30 Ws. 2d xix (1986):1993a. 486 Sup. History: 1979 c. 2911987 a. 741993 a. 486
Ct. Order N0.96-08 207 Ws. 2d xv (1997)2001 a. 16 Whenthrough oversigh@an arraignment is not held, it may be conducted after both

Judicial Council Note, 1996:This statute [sub. (1) (c)] defines the proceedingpartieshad rested during the trial. BiesState 53 Wis. 2d 322193 N.W2d 46
atwhich a criminal defendant has the right topbesent. The prior statusesub. (1)

(c)] reference to'éll proceedings when the jury iing selected” was probably in : P
tendedto include only those at which the jurors themselves were present, not 91%1'06 Pleas. (1) A defendamchaged with a criminal of
selectionof names from lists which occurs at sevetalyes before the defendant isfensemay plead as follows:
chaged or the trial jury picked[Re Order déctive 1-1-97] (a) Guilt
Thecourt erred in resentencing the defendant without notice after imposition of a Y .
grYe(vliggil)yordered invalid sentence. Staté&Jpchurch,101 Ws. 2d329 305 N.w2d (b) Not guilty
If the céun is put on notice that the accused has a langufigetfif the courmust (c) No contest, subject to the approval of the court.
makeba fact(ljjal determipz;;]tion og wheth(_ariraerpreterizlnecess_a;rw so, the a((j:gu_seéj_ (d) Not guilty by reason of mental disease or defect. This plea
mustbe made aware of the right to an interpretepublic cost if the accused is indi ay bejoined with a p|ea of not gU”IyIf it is not so jOined, this

gent. A waiver of theright must be made voluntarily in open court on the record. Sta'i% 8 .
v. Neave 117 Ws. 2d 359344 N.W2d 181(1984). pleaadmits that but for lack ehental capacity the defendant com
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mitted all the essential elements of thien$e chaged in thein-  refusalof the plea if the evidence éear that the defendant committed the crime.
dictment.information or Complaint Statev. Herro,53 Wis. 2d 21, 191 N.W2d 889(1971).
! ) The proceedings followin@ plea of guilty were not designed to establish a prima
(2) If a defendant stands mute or refuses to plead, the caatitcase, but to establish theluntariness of the plea and the factual basis therefor
i i If the defendant denies an element of the crime after plegdiltg the court is re
Ehﬁ” direct the entry ofa plaa‘ not gu”ty on the defendaatbe quiredto reject the plea and set the case for trial and is not obliged to dismiss the action
alr. becausef refusal toaccept the guilty plea. JohnsarState53 Ws. 2d 787193

(3) At the time a defendant enters a plea, the court mag-notN-W.2d659(1972).

i i ; it i A hearing on a motion to withdraw a guilty plea is to be liberally granted if the mo
quirethe defendant to disclose his or her citizenship status. tion is made prior to sentencing; it is discretionary if made thereafter and nde=l not

History: 1985 a. 2521993 a. 486 ) _ grantedif the record refutes the allegations. The defendant must raise a substantial
Inaccurateegal advice renders a plea an uninformed one and can comptoeniseissue of fact. Nelson Btate54 Ws. 2d 489195 N.W2d 629(1972).
voluntarinesof the plea. State Woods,173 Ws. 2d 129496 N.W2d 144(Ct. App. If there is strong evidence of guiltcanviction will be sustained even against a
1992). defendantvho, having pleaded guiltyponetheless denies the factbasis for guilt.

Thedecision to plead guilty is personal to the defendant. A defesdditney — Statev. Chabonian55 Ws. 2d 723201 N.W2d 25(1972).
cannotrenegotiata plea agreement without the defendaktiowledge and consent. o plea bagain thatcontemplates special concessions to another person requires

Statev. Woods,173 Ws. 2d 129496 N.W2d 144(Ct. App. 1992). carefulscrutiny by the court.” It must also be reviewed to determine whether it is in
~ Whetherto grant a defendastmotion to change a plea is within the cawliscre  thepublic interest. State ex rel. WhiteGray 57 Wis. 2d 17203 N.W2d 638(1973).
tion. State vKazee 192 Ws. 2d 213531 N.W2d 332(Ct. App. 1995). A court has inherent power to refusatmept a plea of guilty and may dismiss the

The decision to withdraw a not guilty by reason of mental defect plea belongg:tyrgeon the motion of the district attorneyénder to allow prosecution on a 2nd
the defendant, and not counsétate vByrge,225 Ws. 2d 702594 N.W2d 388(Ct. comglaint. State.w\aldman 57 Ws. 2d 234{203 N.W2d 69:?(1973).
App- 1999). It is not error for thecourt fo accept a guilty plea before hearing the factual basis
Generally,once counsel is appointed, the day-to—day conduct of the deéstse b - 0 accept a gufity p 9
with the attorneyHowever a defense attorney may not, as a matter of trial strate Zr(ithzeogleNavlvfazl gl“g'z%i?fs;;s's is ultimately presented. StaveState58 Ws. 2d

ﬁﬂre“c;tl,ﬁ,g'c'iﬂ;su%3gtgsf§,ﬂ‘(§'sa;¥13°§2§s°e':ﬁ? tglﬁfg far&%iggi'gﬁ.ugg?;&gs %‘ggg (\j,ert Thefact that a defendant pled guilty with the understanding that his wife would be
App 53,250 Ws. 2d 702641 N.W2d 183 given probation on another clu did not necessarily render the plea involuntary
' Seyboldv. State51 Wis. 2d 227212 N.W2d 146(1973).
. .. The defendans religious beliefs regarding the merits of confessin BN

971.07 Multiple defendants. Defendants who are jointly doingand his desire tg mollify his fam?ly or g?ve in to theérsires were sg?'fi’?mp&ed
charged’nay be arraigned separately or togethre]he discretion coerciveelements and did not vitiatee voluntary nature of the defendarguilty
of the court plea. Craker v State66 Ws. 2d 222223 N.W2d 872(1974).

' A defendant wishing to withdraw a guilty plea must show by clear and convincing

evidencethatthe plea was not knowingly and voluntarily entered and that withdrawal

971.08 Pleas of guilty and no contest; withdrawal is necessary to preventanifest injustice, as indicated when: 1) the defendant was

; eniedeffective assistance of counsel; 2) the plea was not entered or ratified by the
thereof. (1) Before the court accepts a plea of gu”ty or I']o'corgefendant or a person authorized to so ahtsrbehalf; 3) the plea was involuntary

test,it shall do all of the following: or was entered without knowledge of the deeor that the sentence actually imposed

i d be imposed; and 4) the defendant did not receive the concessions contemplated
(a) Address the defendant personally and determine that @ e plea agreement and the prosecutor failed to seek them as promised therein.

pleais made voluntarily with understanding of thature of the girnsv. State68 Wis. 2d 389228 N.W2d 351(1975).
chargeand the potential punishment if convicted. As required byErnst v. Sate, 43 Wis. 2d 661.and sub. (1) (b), prior to accepting
; B i fine ; uilty plea, the trial court must establish that the conduct that the defexltaite
(b) _Make suc_h Inquiry as satisfies it that the defendant in fﬁ]stituteshe ofense chaged or an dénse included therein to which the defendant
committedthe crime chayed. haspleaded guilty If the plea is made under a pleagzaém, the court need not probe
: eply in determining whether the facts would sustain thgelaarit would were
(c) Address the defendant personally and advise the defencﬁgﬁea honnegotiated. BroadieState 58 Wis. 2d 420228 N.W2d 687(1975).
as f0||_OWS. If you are not a citizen of _the United Stat®fS  Thetrial court didnot abuse its discretion by failing to inquire into tHefa tran
America,you are advised that a plea of guilty or no contest for theilizer had on the defendasttompetence to enter a plea. Jon&tate71 Ws.
offensewith which youare chaged may result in deportation, the?d 753 238 N.W2d 741(1976).

: . : : A pleabagain agreement by law enforcemerftaiéls not to reveal relevant and
exclusionfrom admission to this country or the denial of r‘aturabertinentinformationto the sentencing judge was unenforceable as being against

ization, under federal law public policy. Grant v State73 Ws. 2d 441243 N.W2d 186(1976).
(d) Inquire of the districattorney whether he or she has eomb Withdrawalof a guilty plea prior to sentencing is not an absolute right but should
lied with s.971.095 (2) efreely allowed when a fair and just reason for doing so is presented. Dudrey v
phe . . ; State,74 Wis. 2d 480247 N.W2d 105(1976).

(2) If a court fails to advise a defendant as required by(sub. A guilty plea cannot be withdrawn on grounds that probation conditionswazee

(c) and a defendant later shows that the plea is likely to resulfl§rousthan expected. GarskiState,75 Ws. 2d 62248 N.W2d 425(1977).

. . P . A plea of guilty admits the facts clgad but does not raise the issue of the statute
the defendant deportation, exclusion from admission to th'ﬁf limitations because the time of tbemmencement of the action does not appear

countryor denial of naturalization, the court on the defendantn the information. State Pohlhammer78 Ws. 2d 516254 N.W2d 478(1977).
motion shall vacate any applicable judgment against the defendwhile courts have no duty to secure informed waivers of possible statutory de

B : . sesunder the uniquthe facts of the case, the defendant was entitled to withdraw
antand permit the defendant to withdraw the plea and enter an(gfguilty plea to a chge barred by the statute of limitations. Stateohlhammei82

erplea. This subsection does not limit the ability to withdraw\&is. 2d 1, 260 N.w2d 678(1978).
pleaof guilty or no contest on any other grounds. Sub.(2) does not deprive the court of jurisdiction to consider an untimely motion.
. P Statev. Lee,88 Wis. 2d 239276 N.W2d 268(1979).

(3) .Any plea of gu"ty WhIChS not aqcepted by the court or Trial courts do not have subject matter jurisdiction to convict defendants urder un
which is subsequently permitted to be withdrawn shall not be usgstitutionallyvague statutes. The right to raise the issue on appeal cannot be
againstthe defendant in a subsequent action. waived,regardless of a guilty plea. State ex rel. Skinkigeffert, 90 Ws. 2d 528

History: 1983 a. 2191985 a. 2521997 a. 181 28\5’\/’;‘5‘(’1\’-2" 3|1?(Ct- A_IF:P- |1979)- " o of i otion by il

A court can consider a defendaniecord of juvenile éénses at a hearing on his ithdrawalot a guilty plea on the grounds of ifetive representation by tria
quilty pleas prior to sentencing. McKnightState49 Wis. 2d 623182 N.w2d 291 counselis discussed. StateRock,92 Wis. 2d 554285 N.w2d 739(1979).
(1971). ﬁAbsentabqse of discretion in dog19 rs1o,da fprogecu}tord may Wlthe?rpl?a bagain he of

Whena plea agreement contemplates the nonprosecution of gedrafenses,  Offér at any time prior to an action by the defendant in detrimental reliance on the o
the details of the plea agreement should be made a matter of record, whether ifSh State vBeckes100 Ws. 2d 1 300 N.W2d 871(Ct. App. 1980). )
volves a recommendation of sentenciray,reduced chge, a nolle prosequi of The trial COU!’t did not err in _refusmg to allow the defendant to withdrguiley
chargespr “read ins” with an agreement of immunit§ “read—in” agreement made Pleaaccompanied by protestations of innocence. Stalswison105 Ws. 2d 657
afterconviction or as part of a post-plea—of-guilty hearing to determineolne- 314 N.W.2d 897(Ct. App. 1981).
tarinessand accuracy of the plea should be a part of the sentencing hearing and madeprosecutor is relieved from terms of plea agreement if it is judicially determined
amatter of record. Austin Btate49 Wis. 2d 727183 N.W2d 56(1971). thatdefendant has materially breached its conditions. St&eest,106 Ws. 2d

A defendant may not withdraw a guilty plea simply because he or she did-not $§6 316 N.W2d 395(1982).
cifically waive all of his constitutional rights if the record shows thati#gfendant Exceptas provided by statute, conditional guilty pleas are not to be accepted and
understoodvhat rights were waived by the plea. After a guilty plea,hearing on  will not be given déct. State vRiekkof, 112 Wis. 2d 1.9, 332 N.W2d 744(1983).
thefactual basis for thplea need not produce competent evidence that satisfies theeffective assistance of counsel was denied when the defense attorney did not prop
criminal burden of proof. Edwards 8tate51 Wis. 2d 231186 N.W2d 193(1971).  erly inform the client of the personal right to accept a plésr.oState vLudwig,124

It is suficient for a court to inform a defendant ched with several éénses of ~ Wis. 2d 600 369 N.W2d 722(1985).
the maximum penalty that could be imposed for each. Burkhal8tate52 Wis. Whenthe defendant édred a plea of no contest but refused to waive any constitu
2d 413190 N.W2d 502(1971). tional rights or to answer the judgejuestions, the judge should have set a trial date

A desire to avoid a possible life sentence by pleading guilty to a lessge dasss  andrefused any further discussion of the no contest plea. \SiiBniecheskel27
notalone render a plea involuntar claimed inability to remember does not requireWis. 2d 234 378 N.W2d 283(1985).
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Dueprocess does not require that the record of a plea hearing demonstrate the die defendant is automatically prejudiced when the prosecutor materially and sub
fendant’sunderstanding of the nature of the gjeaat the time of the plea. State v stantiallybreaches a plea agreement. New sentencing is requiredv. Statth,207
Carter,131 Ws. 2d 69 389 N.W2d 1(1986). Wis. 2d 259 558 N.W2d 379(1997).

Bangert procedures under this section apply to a defendant pleading not guilty byrequirementgor accepting a no contest plea are discussed. Stiiekiee,212
reasorof mental disease or defect. StatSkegrud131 Ws. 2d 133389 N.W2d  wijis. 2d 488569 N.W2d 93(Ct. App. 1997).

7(1986). A plea not knowinglyand intelligently made violates due process and entitles the

Failureto comply with this section is not necessaslyonstitutional violation. defendanto withdraw the plea. The plea may be involuntary either because the
Proceduresnandated for plea hearings are discussed and a remedy established. &#é@dantoes not have a full understandisfghe chage or the nature of the rights
v. Bangert131 Ws. 2d 246389 N.W2d 12(1986). beingwaived. State.Wan Camp213 Ws. 2d 131569 N.W2d 582(1998).

Thewithholding of a sentence and imposition of probation, as those termmseaie  The test to determine a knowing and intelligent no contest plea is whbther
by courts, are functionally equivalent to sentencingdfetermining the appropriate  defendanhas made a prima facie showing that the plea was made without the court’
nessof a plea withdrawal. State Booth,142 Wis. 2d 232418 N.W2d 20(Ct. App.  conformancawith this section and whether the defendant has properly alleged that
1987). heor she in fact did not know or understand the information that shoulcbeave

Section971.04 (2) allows entry of plea to a misdemeanor by an attorney withqafovided. The state mughen prove that the plea was knowingly and intelligently
the defendant being present, but for guilty or no contest pleas all requirements @igdeby clear and convincing evidence. Stat¥an Camp213 Ws. 2d 131569
971.08except attendance must be met. Stak@ause161 Ws. 2d 919469 N.W2d  N.w.2d 582 (1998).
241(Ct. App. 1991). Theunintentional misstatement of a plea agreement, promptly rediifiéte ef

Thedecision to plead guilty is personal to the defendant. A defes@ditney forts of bothcounsel, did not deny the defendamttie process right to have the full
cannotrenegotiate plea agreement without the defendakitowledge and consent. henefitof a relied upon plea bgain. State MKnox, 213Wis. 2d 318570 N.w2d

Statev. Woods,173 Ws. 2d 129496 N.W2d 144(Ct. App. 1992). 599(Ct. App. 1997).

Failureto comply with sub. (1) (c) is governbg sub. (2); the holding iBangert The court's acceptance of a guilty plea and order to implement a diversion agree
doesnot apply Themeaning of “likely” deportation under sub. (2) is discussed. Stat@ent,the successful completion of whialould have resulted in dismissal of crmi
v. Beazal74 Ws. 2d 118, 496 N.W2d 156(Ct. App. 1993). nal chages, constituted “sentencing.” The standard to be applied in deciding a mo

A conclusory allegation of manifest injustiagsupportedby factual assertions, tion to withdraw the guilty plea was ttmanifest injustice” standard applicable to
is legally insuficient to entitle a defendant to even a headng motion to withdraw  suchmotions after sentence has been entered. Stteney213 Ws. 2d 344570
aguilty plea following sentencing. StateWashington176 Ws. 2d 205N.W.2d  N.W.2d 731 (Ct. App. 1997).

(Ct. App. 1993)- . . . . . A conviction following arAlford plea doesot prevent imposing as a condition of

In accepting a negotiated guilty plea for probation, the trial court should, but is Bpbbationthat the defendambmplete a treatment program that requires acknowledg
required to, advise the defendant of the potential maximum sentence that may bg§responsibilityfor the crime that resulted in the conviction. The imposition of the
posedif probation is revoked. State James176 Ws. 2d 23Q N.W.2d (Ct. App.  conditiondoes not violate the defendandue process rights. There is nottifitger
1993). . ) o ) ) ent in the plea that gives the defendant any rights as to punishBtateex rel. \War-

In the context of a plea tgain, sub. (1) (a) is satisfied if the plea is voluntarily angeny, Schwarz219 Ws. 2d 616579 N.w2d 698(1998).

understandinglynade and a factual basis is shown for either temsé pleaded to In order for a plea to be knowingly and intelligently made, the defendant must be

?élfolasgqsl\rlie;gLils()gggger\ﬁ/e\llsz%nggg(ga,&%%.tolggif_ge pleaded to. Statlear jnformedof the “direct consequences” of thiea, but due process does not require

A guilty plea, made knowingly and voluntarilyaives all nonjurisdictional de informing the defendant of collateral consequences. Direct consequendedi-are

fectsand defenses, including alleged violations of constitutional rights, prior to tﬁg
appeal. State.\Aniton, 183 Ws. 2d 125515 N.W2d 302(Ct. App. 1994).

A plea agreement is analogous to a contract, and contract law principals are d
upon to interpret an agreement. The stataforcement of a penalpyovision in the
agreementor failure of the defendant to fulfill his obligations under #ggeement s :

: : h : : - . State vNicholson,220 Wis. 2d 214582 N.W2d 460(Ct. App. 1998).
cd ot e an evidentary hearing o dtermine a breach when the breach a2 gefendans misunderstanding bk cizenship status di not ender s plea ot
Statev. Toliver, 187 Ws. 2d 345523 N.W2d 113 (Ct. App. 1994). voluntarily, knowingly, or intelligently entered. A defendant does not have a eonsti

An executory plea bgain is without constitutional significance, and a defendal tlo?sa:ilrzlcgt?;rfob:e(ws;?floar é?(eodf g{/\}gﬁaﬁgggtgﬂ %33%‘;%?8;:2&25% ;hae reis
hasno right to require the performance of the agreement. Upon entry of a plea cgf%teral consequence. StateRedriguez221 Wis. 2d 487585 N.W2d 701(Ct
procesgequires the defendastexpectations to be fulfilled. StateMlls, 187 Ws. App. 1998) a : 9 : : :
2d 528 523 N.W2d 569(Ct. App. 1994). : Lo ) -
~ An Alford plea, under which the defendant pleads gwittyle either maintaining ﬁgr%e:g%'lﬁj'“tg 'Sinngtczsséai;uﬁ:'ighogﬁpesgéu;{g2?2%3”%93523 (gg}po‘ggggof a
innocenceor not admitting having committed the crime, is acceptable when strotjgS 2pd 702 59?1 lzllwzd 388(Ct. App. 1999) P : e,

f of guilt has been shown. StateGarcia, 192 Ws. 2d 845532 N.w2d 111 : 2994 B VL AL ADD. o
?{885?. gufit has been shown a rea, s > No manifest injustice entitling defendant to withdraw a plea occurs when the

A trial court need not advise a defendant of the potential that restitution will be H%fj|r¢]jdr:2tﬁt?r?tt;1nef(g$:g d(;fsatlpcgrlrlﬁfr:gLfg?gﬁ%ﬁ?o?gq:mplsgéslg;tnz (lfi?g:r%ggr:m
de;edln'tacceptlgg ateleatl ur}d&ﬁr this ﬁectlotw. Rdestltutlon s gtrlrtna\%y rehalk‘glgam)gérfederal law was a collateral consequence of his plea. A direct consequence must
C\%S%SI&%’ 5—?9?4 ,Qﬂ,\,zpj’;;?'(%f‘ﬂg;_ T;9n5)_un er s (@). StatebDugan. havean efect on the range of punishment for which the conviction is entered, and

A postconycion moton o it gty plea requires showiaga -mani _ {1ST1ea proiiion asetce of e state court rocecdns under whch he
festinjustice” would occur if the motion is denied. A postconviction recantation P : ’ : :

awitness may constitute new evidence showing a “manifest injustice” and requirl (Ct. App. 1999).

e, immediate, and lgely automatic and do not depend on the defersluitire
ychologicalcondition. State ex rel. &ten v Schwarz 219 Ws. 2d 616579
N.W.2d 698(1998).

"a%he states burden oproving a plea was knowingly and voluntarily made cannot
be proved by a negative inference. There must be sdimeaive evidence of the

anew trial if there is a reasonable probability that a jury would reacfeseiif result. hetrial court did not havan obligation to verify the accuracy of the information
It is error for the judge to determine whetherrtagantation or the original allegation containedn a guilty plea questionnairehen it did not rely on the incorrect informa
istrue. State WcCallum,198 Ws. 2d 149542 N.W2d 184(Ct. App. 1995). tion contained therein in conducting a personal colloquy wittddfendant to de

A defendanseeking a postconviction plea withdrawal due to a violation of suctibethe correct elements of the crime and insure that the defendant understood the
(1) (8) must make a prima facie showing that a violation occurrethastialso allege hatureof the crimes. State Brandt,226 Ws. 2d 610594 N.W2d 759(1999).
thathe or she ditot know or understand the information that should have been pro It was not fatal to a conviction entered on a plea of no contest that the defendant
vided. State vGeibel, 198 Ws. 2d 207541 N.W2d 815(Ct. App. 1995). dld_ not pers_onally state “I_ pleat_j no contest” V\_/hen th_e totality of the facts_, |n_c|ud|ng
The concept of notice pleading has no application to a postconviction motien crapigned guilty plea questionnaied colloguy with the judge on the record, indicated
lenginga guilty plea. An allegation that a guilty plea was entered because of migi intent to plead no contest. StatBurns,226 Ws. 2d 762594 N.W2d 799(1999).
formationprovided by counsel is merely conclusoBacts must be alleged tisaiow The purpose of the court inquiry under sub. (1) (b) as to basic facts is to jarotect
areasonable probability that but for counseltrors the defendant would have-pro defendanwhounderstands the clygr and voluntarily pleads guilty but does not-real
ceededo trial and that allow the court to meaningfully assess the claim of prejudiéze that the conduct does not actually fall within the statutory definition of thgeshar
Statev. Bentley 201 Ws. 2d 303548 N.W2d 50(1996). Thepurpose is not to resolve factual disputes about what did or did not happen; that
It is error for a trial court not to inquire whether the defendant has knowledgei®for a trial, which the defendaistwaiving the right to. State Merryfield, 229 Ws.
the presumptive minimum sentence, butéfer may be harmless if the defendant2d 52 598 N.W2d 251(Ct. App. 1999).
is otherwise aware of the minimum. Statéohr,201 Ws. 2d 693549 N.W2d 497 A claim of insuficient factual basis for chging a crime survives a no contest plea
(Ct. App. 1996). andcan be raised ia postconviction motion. Statehiggs,230 Ws. 2d 1601 N.W
An Alford plea is acceptable only if strong proof of guilt has been shown. A pl@d 653(Ct. App. 1999).
underan agreement to plesola related éénse to that chged that would have been  Pleawithdrawals before sentencing are subject to a liberal “fair and just” standard
legallyimpossible for the defendant to have committed could not satisfy the strdhgtfacilitatesthe eficient administration of justice by reducing the number of ap
proof requirement. State 8mith,202 Ws. 2d 21549 N.W2d 232(1996). pealscontesting the knowing analuntariness of pleas. Reasons that have been con
Whena plea rests in any significagitgree on a promise or agreement of the proséideredfair and just are genuine misunderstanding optees consequences, haste
cutorso that it can be said to be part of the inducement, the promise must be fulfilietl confusion in entering the pleas and coercion on the part of trial counsel.. State v
Whenthe state was unable fulfill its promise, withdrawal of a no contest plea wasShimek,230 Ws. 2d 730601 N.W2d 865(Ct. App. 1999).
in order State vCastillo,205 Ws. 2d 599556 N.W2d 428(Ct. App. 1996). Becausehe state failed to provide the defendant with exculpatory evidence related
Whetheradefendant knowingly entered Atford plea must be determined by the to his confession to the police and because that failure caused the defepttzad to
courtbased on the personal colloquy with the defendant and not whether spegfidty, the defendars’ post-sentencing motion to withdraw a guilty plea should have
wordswere used in making the plea. Stat8alentine206 Ws. 2d 418557 N.W2d  beengranted. State Btugeon,231 Ws. 2d 487605N.W.2d 589(Ct. App. 1999).
439 (Ct. App. 1996). The State did not violate the sentencing terms of a plea agreement by faikng to
Onetype ofmanifest injustice that would allow postconviction withdrawal of &cite the express terms of the sentencing recommendation and by reciting a less than
guilty plea is the failure to establish afaiént factual basis that the defendant eom neutralstatement of the recommendation. Statdanson, 2000 WI App 1232
mittedthe ofense. State.\Johnson207 Ws. 2d 240558 N.W2d 375(1997). Wis. 2d 291 605 N.W2d.
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A defendant should be freely allowed to withdraw a plea, prior to sentencing, fencedfor them in the county of custodyThe applicatiorshall

anyfair and just reason, unless the prosecution will be substantially prejudiced. ; At ; ;
statebears the burden of demonstrating substantial prejudice once a defendanﬁ‘?zﬂta'n"’l descrlptlon of all admitted crimes and the name of the

offereda fair and just reason for withdrawal of the plea. StaBslig, 2000 W1 6, countyin which each was committed.
232Wis. 2d 561605 N.w2d 199 f : : o

If the court fails to establish a factual basis that the defendant admits constitutes(z) Upo_n recelpp of the _appllcatlon the. dIStrIQt attorney shall
the ofense pleaded to, manifest injustice justifying withdrawal of a plea exists. preparean information chaing all the admitted crimes and nam

defendants not required to personally articulate the specific facts that constitute Iilmg in each count the county where each was committed. The dis

elementof the crime chayed. All that is required that the factual basis is devel . ; ; iatri
opedon the record. State Thomas, 2000 Wi 1232 Ws. 2d 714605 N.wzd 83s  trict attorney shall send a copy of the informatiotheadistrict at

If the defendant understaniisfore entering a plea that the trial court will not betorney of each other county in which the defendant admits he or

boundby the prosecutés sentence recommendation, the trial ceutéviation from  shecommitted crimestogether with a statement that the defend

therecommendation does not result in manifest injustice. Stefiiliams, 2000 WI : e
78.236 Ws. 2d 293613 N.W2d 132 anthas applied to plead guilty in the county of custodpon re

A defendant found guilty following a fair and error free trial may not then obje€€ipt of the information and statement, the district attorney of the
to the trial cours pretrial rejection of aAlfordplea. State.wMlliams, 2000 WI App.  other county may execute a consent in writing allowing the

123,237 Ws. 2d 591614 N.w2d 1. -
Thata defendant would be subject tpr@sumptive mandatory release date undef:mfend"Jlnto enter a plea of guiltyr the county of custodyo the

s.302.1L (1g) (am) was a collateral consequence of the defesdantty of gplea, Crime chaged in the information and committéd the other
andthe court was not required to inform the defendant of the presumptive mandaiggy; i istri i
releasedatefor the plea to have been knowingly entered. Stafetes, 2000 WI App t-nty’and send it to the district attorney who prepared the-infor
224,239 Ws. 2d 17619 N.W2d 132 mation.

If the circuit court fails to establish a factual basis that the defendant admits to the(g) The district attorney shall file the informatiénany court

offensepleaded tomanifest justice occurs. The inquiry requirement of sub. (1) ( fotr ) ; S iarint
allowsthe judge to establish the factual basis for the plea as the juddie areesloes %f the district attorney county havmg JurISdICtlon to try or accept

not require that the judge satisfy the defendhat he or she committed the crime. & plea of guilty to the most serious crime alleged therein as to

A factual basis may be found solely in a stipulation tdabts stated in the complaint. which. if all hav n commi inother ntvth

Statev. Black, 2001 WI 31242 Ws. 2d 126624 N.W2d 363 : tC. ’t t? eged ]t(c;h i e beeh co tttega othe cctJu tthe ided
Oncea courtdecides to accept a plea agreement, it cannot reverse its acceptaqk%.nc attorney of thatounty has executed a consent as pI‘OVI e

Statev. Terrill, 2001 WI App 70242 Wis. 2d 415625 N.W2d 353 in sub.(2). The defendant then may enter a plea of guilglito
Theclear and convincing evidence and close case rules do not apply in determi@jpg;nsesaueged to have been committed in the county where the

abreach of a plea agreement. Historical facts are reviewed with a clearly errone . .
standardand whether the staseconduct was a substantial and matexiakch is a Cdlirtis located and to all fafnses alleged to have been committed

questionof law State vWilliams, 2002 WI 1249 Wis. 2d 492637 N.w2d 733 in other counties as to which the district attorney has executed a

A defendant has a constitutional right to have a negotiated plgirbanforced,  consentunder sub(2). Before entering a pleaf guilty, the
if it was relied on. A prosecutt not required to enthusiastically advocate for a bar P L - P !
gainedfor sentence and may inform the court about the charakctee defendant, defendanshall waive in writing any right to be tried in the county

evenif iLis neé;]ative. "I;he ;r)]rosecutor mayhnot persogaliize irLformgtion Ereéantedlvhere the crime was committed. The district attorney of the

away that indicates that the prosecutor has second thoughts about the agree i i

Statev. Williams. 2002 W1 1240 We. 20 492637 NW2d 733 r(‘i‘é”l}ntyw_here the crime was committed need not be present when
Whena defendant repudiates a negotiated plea agreement on the ground that iti¥@ Plea ismade but the district attorneywritten consent shall be

tainsmultiplicitous counts, the defendant materially and substantially breaches filed with the court.

agreement.When the defendant successfully challenges the plea and a conviction on .

multiplicity grounds and the information has been amended pursuanégwéated (4) Thereuport_hecourt shall enter such judgment, the same

pleaagreement by which the state made gingrconcessions, ordinarily the remedy asthough allthe crimes chaed were alleged to have been eom

is to reverse the convictions and sentences, vacate the plea agreement, and reiggifted in the county where the court is located. whether or not the

the original information, but a dérent remedy may be appropriate. Stateabin P . '

son,2002 W 9.249 Ws. 2d 553638 N.W2d 564 courthas jurlsdlptlon to tr)alllthose crimes to which the defendant
Generallyonce counsel is appointed, the day-to—day conduct of the deéstse haspleaded guilty under this section.

with the attorneyHowever a defense attorney may not as a matter of trial strategy :

admita clients guilt, which is contrary to the cliestplea of not guiltyunless the (5) The county where the pleia made shall pay the costs of

defendanunequivocally understands and consents tadneission. State Gordon. ~ prosecutionf the defendant does not pay them, and is entided

2002WI App 53,250 Wis. 2d 702641 N.W2d 183 i ivi i i i
A plea agreement in which the prosecution agteedake no specific sentencing retainfees for receiving and paying to the state any fine which may

recommendatiomas not breached by the prosecutors commenting that the case \%Paid by the def{?ndant- Tieterk Where the. pleais mad? shall
“if not the most serious case I've handled this,ye@rcertainly among the top two file a copy of the judgment of conviction with the clerk in each
or three"and “this is one of the most serious non—-fatal crimes that | have dealt Wi@duntywhere a crime covered by the plea was committed. The

Statev. Richardson, 2001 WI App 15246 Wis. 2d 71, 632 N.W2d 84 s TP
A valid plea requires only knowledge of the elements of femeg, not a knowl  district attorney shall then move to dismiss any gkarcovered

edgeof the nuanceand descriptions of the elements. StafErachinski, 2002 WI by the plea of guiltywhich are pending against the defendant in

56,253 Wis. 2d 38644 N.W2d 891 rotri H
Sub.(1) (c) is a clear directive to circuit courts commanding what the oaust th?dISt”Ct attorneys county and the same shall thereUpon be dis

personaliysay to the defendant. That the language is in quotation marks indicates Fé8Sed.

the statute should be followed to the lettéira circuit court fails to give the mandated  History: 1979 c. 311993 a. 486

adviceand if the defendant moves the court and demonstrates that theliel is |t was not errofor the court to accept a plea before an amended complaint was filed

to resultin the defendarg’deportation, sub. (2) requires the court to vacate the cohenthe defendant waived the late filing and was not prejudiced theFetiyreto

viction and permit the defendant to withdraw a guilty or no-contest plea. Statgkeparean amended information pritw obtaining consents by the district attorneys

Douangmala2002 WI 62,253 Ws. 2d 173644 N.W2d 891 involved did not invalidate the conviction when transentsvere actually obtained
Formssimilar to the uniforniraffiic citation that are used as complaints to initiateandthe defendant waived the defect. Failure to dismiss thgeshar one of theourt
criminal prosecutions in certain misdemeanor cases issued by thé atessiiffi- ties did not deprivéhecourt of jurisdiction. Failure of a district attorney to specifical

cientto confer subject mattgurrisdiction on the court, but any conviction that resultdy consent to one fefnse did not invalidate the procedure when the error was clerical.

from their use in the manner described in the opinion is null and void; ss. 968.B2fersorv. State 54 Ws. 2d 370195 N.W2d 837(1972).

968.04,971.01, 971.04, 971.05, and 971.08 are discussed. 633ty 540. Althoughthe statute requires a plea of guilty to bothpthimary case and the case
Whenthe accused rejected a pleagaém on a misdemeanor charand instead ve  being consolidated, it is a logical extension to allow the defendant to ask for the con

quested jury trial, the prosecutor did not act vindictively in raising thegthéw a  solidation of a case from another county to which a guilty plea has been entered with

felony. United States.\Goodwin, 457 U.S. 36§1982). a case in which guilt was found by the court. StaRachwal159 Ws. 2d 494465
The defendant acceptance of the prosectsgaroposedlea bagain did not bar ~ N-W.2d490(1991). )
the prosecutor from withdrawing tioéfer. Mabry v Johnson467 U.S. 5041984). In a consolidated case, amendment of thegeisairom another county is not per

Whena defendant knowingly entered a guilty el the state’evidence suyp  Missible. When amendment of those afes occurs after consolidation, the original
porteda conviction, the conviction was valid even though the defendant gave tedfjal court retains jurisdictionlf the original chage does not have the identical-ele
mony inconsistent with the plea. HanseathewsA24 F2d 1205(1970). m?DtSf’lf tﬂe am.e”tdhed chge, f{"“b'e tleolﬁrdy ?1095 ”f.’;age"e”t pfotse‘?lé“?” t?f the
. : . o . original chage in the original county although a guilpfea was entered to the
Stgggwénfe?tggﬁgég'ﬁga@&g%%"gmum not raise a speedy trial issue. Un'teogmended:hage in the other court. StateDillon, 187 Ws. 2d 39522 N.W2d 530
T T N . Ct. App. 1994).
Guilty pleas in Visconsin. Bishop, 58 MLR 631. ( PP )

Pleas of guilty; plea bgaining. 1971 WLR 583. 971.095 Consultation with and notices to victim. (1) In

. . . this section:
971.09 Plea of guilty to offenses committed in several o . . .
counties. (1) Ar?y ptgrson who admits that he or she has-com (&) “District attomey” hashe meaning given in 850.02 (2m)
mitted crimes in the county in which he or she is in custody and () “Victim” has the meaning given in850.02 (4)
alsoin another county in this state may apply to the district-attor (2) In any case in which a defendant has beergelwith a
ney of the county in which he or she is in custody to beggthr crime,the district attorney shall, as soon as practicabler afl
with those crimes so that the person may plead guilty and be sgfithe victims in the case who have requested the opporamity
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opportunityto confer with the district attorney concerning the pro ,Thefegézaal COltJ,rt applied bala?tftinmstt ,itstappli??blf to revifw ttm I;exercise, of a
: ; courts discretion on a request for thabstitution of trial counsel, with the associ

§ecutlpmf the Case and the possible outcomes Qf the prosecut gtrequest for a continuance. PhifeState 64 Ws. 2d 24218 N.W2d 354
including potentialplea agreements and sentencing recommen A party requesting a continuance on grounds of surprise must show: (1) aetual sur
tions. The duty to confer under this subsection does not limit these from an unfciaregg?_eablfe de\éeIO_pment; (2)dwhen surprise is g:yuxm(gected §

inati it i ; i i testimony,the probability of producing contradictory or impeaching evidence; an
obllgatlo_n of the dIStrlpt attorney to exerCISe his or he.r dlscre“@resulting prejudice if the request is denied. AnguBtate,76 Ws. 2d 191251
concerningthe handling of any criminathage against the Nw.2d28(1977).

defendant. A delay of 84 days between a defendsafitst court appearance and trial on misde

(3) At the request of wictim, a district attorney shall make agcanorafic cha %ue;%54%?256%'r&é\r/\cjlzndateegg(sltg%?se a presumption of prejudice.

reasonablattempt to provide the victiwith notice of the date, A stay of proceedings caused by the stiteterlocutory appeal stopped the-+un
time and place of scheduled court proceedings in a case involv'nir%of the time period under sub. (2). State ex rel. Rabervis,97 Ws. 2d 63293
the prosecution of arime of which he or she is a victim and any 724 151(1980). _ . _
. . 2 Following a guilty plea, the defendaobuld not raise a speedy trial issue. United

changesn thedate, time or place of a scheduled court proceediBgtes;. Gaertners83 F2d 308(1978).
for which the victim has received notic&his subsection does not
apply to a proceeding held before the initial appearance to set @p.105 Child victims and witnesses; duty to expedite
ditions of release under cB69, proceedings. In all criminal and delinquency cases, juvenile

(4) If a person is arrestefdr a crime but the district attorney fact—finding hearings under €18.31and juvenile dispositional
decidesnot to chage the person with a crime, the district attornefpearingsinvolving a child victim or witness, as defined in s.
shallmakea reasonable attempt to inform all of the victims of th@50.02 the court and thdistrict attorney shall take appropriate
actfor which the person was arrested tthat person will not be actionto ensure a speedy trial in order to minimize the length of
chargedwith a crime at that time. time the child must endure the stress of the chilavolvement in

(5) If a person is chged with committing a crime and thethe proceeding. In ruling on any motion or other request for a
chargeagainst the persas subsequently dismissed, the districelayor continuance of proceedings, the court shall consider and
attorneyshall make a reasonable attempinform all of the vie ~ 9ive weight to any adverse impact the delay or continuance may

tims of the crime with which the person was ched that the have on the well-being of a child victim or witness.
chargehas been dismissed. History: 1983 a. 1971985 a. 263.8; 1993 a. 981995 a. 77

(6) A district attorney shall makereasonable attempt to pro
vide information concerning the disposition ofase involving a
crimeto any victim of the crime who requests the information.

History: 1997 a. 181

971.11 Prompt disposition of intrastate detainers.

(1) Whenevetthe warden or superintendent receives notice of an
untriedcriminal case pending in this state against an inmade of
state prisonthe warden or superintendent shall, at the request of
the inmate, send by certified mail a written request to the district

971.10 Speedy trial. (1) In misdemeanor actions trial Shallattorneyfor prompt disposition of the case. Tieguest shall state

commencawithin 60 days from the date of the defendairtitial the sentence then being served, the date of parole eligiitiy

appearancen court. , plicable, or the date of release to extendegbervision, the ap

(2) (a) The trial of a defendant clyed with a felony shall yroximatedischage or conditional release date, and pdeck
commenc_e/_vnhln 90 days from the date trial is Qemand_ed by_aryon relating to parole. If there has been peeliminary
partyin writing or on the record. If the demand is made in writingyyaminationon the pending case, the request shall state whether

acopy shall be served upon the opposing paftye demand may the inmate waives such examination, and, if so, shall be aceompa
not be made until after the filing of the information or indictmenhjed by a written waiver signed by the inmate.

(b) If the court is unable to schedule a trial pursuant td@ar  (2) If the crime chayed is a felonythe district attorney shall
the court shall request assignment of another judge pursuant tgjthermoveto dismiss the pending case or arrange a date for pre
751.03 liminary examination as soon as convenient and notifyvtirelen

(3) (a) A court may grant a continuance in a case, upon its ownsuperintendent of the prison thereafjess such examination
motion or the motion of any partjf the ends of justice served byhasalready been held or has beeaived. After the preliminary
taking action outweigh the best interest of the public and tlexaminationor upon waiver thereofhe district attorney shall file
defendanin a speedy trial. A continuance shall not be gramted aninformation, unless it has already been filed, and mail a copy
derthis paragraph unless the court sets forth, in the record of thereofto the warden or superintendent for serginghe inmate.
case gither orally or in writing, its reasons for finding that the endBhe district attorney shall bring the case on for trial within 120
of justice served by the granting the continuance outweigh thedaysafter receipt of the request subject t6&1.10
bestinterests of the public and the defendant in a speedy trial. (3) |f the crime chafed is a misdemeandhe district attorney

(b) The factors, among others, which the court shall considsall either move to dismiss the charor bring it on for trial with
in determining whether to grant a continuance undef(@gare: in 90 days after receipt of the request.

1. Whether the failure to grant the continuance in the preceed (4) If the defendant desires to plead guilty or no contest to the
ing would be likely to make a continuation of the proceedtimg complaintor to the information served upon him or hére
possibleor result in a miscarriage of justice. defendanshall notify the district attornethereof. The district at

2. Whether the case taken as a whole is so unasdaio com torneyshall thereupon arrange for the defendaattaignment as
plex, due to the number of defendants or the nature of the proseg@Pnas possible and the court may receiveplea and pronounce
tion or otherwise, that it is unreasonable to expect adequate prégdgment.
rationwithin the periods of time established by this section. (5) If the defendant wishes to pleguilty to cases pending in

3. The interests of the victim, as defined i8%0.02 (4) more than one countthe several district attorneys involved may

(c) No continuance under p&) may be granted because offgreewith the defendant and among themselves for all such pleas
generalcongestion of the coustcalendar or the lack of diligent ©© P& received in the appropriate court of one of such counties, and
preparatioror the failure to obtain available witnesses on the patt?/1-09shall govern the procedure thereon so far as applicable.
of the state. (6) Theprisoner shall be delivered into the custody of the-sher

(4) Every defendant not tried in accordance with tistion iff of the county in which the chge is pending for transportation

shall be dischaed from custody but the obligations of the bon{P the court, and the prisoner shall be retained in that cusitady

or other conditions of release of a defendant shall continue utfi /! Proceedings under this section. The sheféll return the

modified or until the bond is released or the conditions removekf/Sonerto the prison upon the completion of the proceedings and
History: 1971 c. 45.93 1971 c. 46298 1977 c. 18%.135 1979 c. 341993  duringanyadjournments or continuances and between the prelim

a. 1551997 a. 181 inary examination and the trial, except thahié department certi
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fies a jail as being suitable to detain the prispheror she may be _ Thetrial court properly deleted implicating references from a codefersdzomt

detainedthere until the court disposes of the case. The pribonéfssﬁiaﬂrgg?%;haz'&%gggg%‘“?ﬁg&eggigfgg’f for severance under sub. (3). Pohl

existing sentence continues to run and he or she receives tiMfhetrial court did not abusiés discretion in denying a severance motion and fail

creditunder s302.11while in custody ing to caution the jury against prejudice when 2 counts were joined. SBattingey
P . . . 00Wis. 2d 691303 N.W2d 585(1981).
(7) .lf the district attorney _moves_to dlsmlss any p(_andl_ng Ca]sgoinderis not prejudicial when theame evidence would be admissible under s.
or if it is not brought on for trial within the time specified in subgo4.04if there were separate trials. Statédall, 103 Ws. 2d 125307 N.W2d 289
(2) or (3) the case shall be dismissed unless the defendant-hag1€§1).

capedor otherwise prevented the triin, which case the request The’tr_ial court abused its discretion in denying a motion for severance of cedefen
. . . dants’trials when the movant made an initial showing tistcodefendard’testime
for disposition of thecaseshall be deemed withdrawn and of N@yy would have established his alibi defense and his entire defense was based on the

further legal fiect. Nothingin this section prevents a trial afteralibi. State vBrown,114 Ws. 2d 554338 N.w2d 857(Ct. App. 1983).

the periodspecified in sub(2) or (3) if a trial commenced within Jgin?,emndftf sub. (Z)d";’lfs proper V¥heg two robberies: g‘;tgatedt by one de
. . . . J . . endant'sprostitution an e other defendant systematicaiypead customers who
suchperiod terminates in a mistrial or a new trial is granted. refusedto pay State vKing, 120 Ws. 2d 285354 N.W2d 742(Ct. App. 1984).

History: 1983 a. 5281989 a. 311993 a. 4861995 a. 481997 a. 283 _ Misjoinderwas harmless erroiStatev. Leach,124 Wis. 2d 648370 N.W2d 240
A request for prompt disposition under this section must comply with sub. (1)(1985).
orderto impose on the statke obligation to bring the case to trial within 120 days. Tg pe of “same or similar character” under sub. (1), crimes must be of the same
Statev. Adams 207 Ws. 2d 566558 N.W2d 923(Ct. App. 1996). type,occur over a relatively short time period, and evidence as to each must overlap.
. Whetherdismissal under sub. (7) is with or without prejudice is within the @urtStatey. Hamm,146 Ws. 2d 130430 N.W2d 584(Ct. App. 1988).
discretion. State vDavis, 2001 W1 136248 Ws. 2d 986637 N.W 2d 62 If an appellate court vacates a conviction on one or more counts when multiple
X . countsare tried togethethe defendant is entitled to a new trial on the remaining
971.12 Joinder of crimes and of defendants. countsupon showing compelling prejudice arising from evidence introducsajto

(1) JOINDER OF CRIMES. TWO or more crimes may be Cw in iggg;e vacated counts. StateMcGuire,204 Ws. 2d 372556 N.W2d 111 (Ct. App.
the same cpmpl_alntnfor_matlon or indictment in a s_eparate _coun A violation of sub. (3) does not require a new trial in all cases but is subject to harm
for each crime if the crimes clggad, whether felonies or misde lesserror analysis. State King, 205Wis. 2d 81555 N.W2d 189(Ct. App. 1996).

meanorspr both, are of the same or similar charactare based Simultaneousrials of 2defendants before 2 juries is permissible. An impermissi
! . nfession in one case not heard by the jury in that case accomplishes the required
on the same act or transaction or on 2 or more acts or transact Ebgance)f the cases. StateAvery, 215 Ws. 2d 45571 N.W2d 907(Ct. App.

connectedogether or constituting parté a common scheme or 1997).
plan. When a misdemeanor is joined with a feldh trial shall ~ Joinderand severance. 1971 WLR 604.
bein the court with jurisdiction to try the felony

(2) JOINDER OF DEFENDANTS. Two or moredefendants may be 971:13 Competency. (1) No persorwho lacks substantial
chargedn the same complaint, information iadictment if they mentalcapacity to understand the proceedings or assist in his or

arealleged to have participated in the same act or transactior]'§fOWn %efens?ay be trlied, convri]cted or ser_ltenc%d for the-com
in the same series of acts or transactions constituting one or nfBI&SIonof an ofense so long as the incapacity endures.
crimes. Such defendants may be ajed in one or moreounts (2) A defendant shall not be determined incompetent te pro

togetheror separately and all of the defendants needbeot ceedsolely because medication has beeis treing administered
chargedn each count. to restore or maintain competency

(3) RELIEF FROM PREJUDICIAL JOINDER. If it appears that a  (3) Thefact that a defendant is not competent to procees
defendanbr thestate is prejudiced by a joinder of crimes or of dénot preclude any legal objection to the prosecution und&fls31
fendantsin a complaint, information or indictment or by suchvhich is susceptible of fair determination prior to trial and without
joinder for trial togetherthe court may order separate triafs the personal participation of the defendant.
counts,grant a severance of defendants or provide whatever othe(4) Thefact that a defendant is not competent to proceed
relief justice requires. The district attorney slaall/ise the court not preclude a hearing under368.38 (4)or (5) unless the prab
prior to trial if the district attorney intends to use the statementaifle cause finding required to be made at the hearing cannot be
a codefendant which implicates another defendant in the crifiagrly made without the personal participation of the defendant.

charged. Thereupon, the judge shall grant a severance as to aryistory: 1981 c. 3671997 a. 1821999 a. 188
suchdefendant. Judicial Council Committee’s Note, 1981Fundamental fairness precluaesn-
inal prosecutiorof a defendant who is not mentally competent to exercise his or her
(4) TRIAL TOGETHEROF SEPARATECHARGES. The court may er constitutionaland procedural rights. State ex rel. Matali§shubert57 Wis. 2d 315
der2 or more complaints, informations or indictments to be trig2(1973). , o
togetherif the crimes and the defendants, if there is more than Oné”b'(l) states the competency standard in conformity with DudkySs,362 U.S.

LT . X . X : ~402 (1960) and State ex rel. HaskindDodge County Cour§2 Wis. 2d 250 265
could have been joined in a single complaint, information er iR1974). Competency is a judicial rather than a medical determination. Not every

dictment. The procedure shall be the same as if the prosecutieniallydisordered defendant is incompetehg court must consider the degree of

; ; ; ; FgrH impairmentin the defendarg’ capacity to assist counsel and make decisidmsh
wereunder such single complaint, information or indictment. counsekannot make for him or heBeeState vHarper57 Ws. 2d 5431973); No¥

History: 1993 a. 486 woodv. State74 Wis. 2d343(1976); State vAlbright, 96 Wis. 2d 122(1980); Pick

If 2 defendants were clygd and the cases consolidated, and one then pleagissv. State96 Ws. 2d 5491980).
guilty, there is no need for a severance, especially if the trial is to the court. Nicholagyp. (2) clarifies that alefendant who requires medication to remain competent
V. State 49 Wis. 2d 678183 N.w2d 8(1971). ) ) is nevertheless competent; the court may ordedéfiendant to be administered such

Severancés not required if the 2 chgesinvolving a single act or transaction are medicationfor the duration of the criminal proceedings under s. 971.14 (5) (c).
soinextricably intertwined so as to make proof of one crime impossible without proofsyp, (3) is identical to prior s. 971.14 (6). It has been renumbered for better-statuto
of the other Holmes v State63 Wis. 2d 389217 N.W2d 657(1974). ry placement, adjacent to the rule which it clarifies. [Bill 765-A]

Due process of law was not violated, nor did the trial court altsisiiscretion, by~ pefensecounsel having reason to doubt the competency of a client musheaise
denyingthe defendarg'motion to sever 3 counts of sefeases from a count of first= jssye with the court, strategic considerations notwithstanding. \Sgatenson133
degreemurder Bailey v State65 Ws. 2d 331222 N.W2d 871(1974). Wis. 2d 207 395 N.W2d 176(1986).

In a joint trial on chages of buglary and obstructing anfafer, while evidence as A probationer has a right to a competency determination when, during a revocation
to the fabrication of an alibi by the defendant was probative as bilery, the sub  proceedingthe administrative law judge has reason to doubt the probasiamen
stantial danger that the jury might employ the evidencdiemative proof of the ele  petence. The determination shall be made by the circuit court in the county-of sen
mentsof that crime, for which the state was required to introdeparate and inde  tencing,which shall adhere to $871.13 and 971.14 to the extent practicable. State
Pgndemtev'dﬁnce Sth'“tg guilt t;eyomfeﬁsonfb'ethd%gt _feqU'Led ltdhe ?OUH 1O rel. Vanderbeke vEndicott,210 N.W2d 503 563 N.W2d 883(1997).
administera clear and certain cautionary instruction that the jury should not conside ‘«ap -
evidenceon the obstructing count as Bcient in itself to find the defendant guilty fo:l' ?gr;]egseéﬂ'gyoeggﬁg?ﬁ;ﬁ E);S%%t(gmﬂgngecfgmf:';%rhccg%;‘?ﬂ{gfggﬁgﬁg& If than
of bu_rglary. Peters .vS_tat_e,_?O Wis. 2d 22233 N'Wz.d 420(1975). . in English, and any physical or psychological disability that migcathe abilityto

Joinderwas not prejudicial to the defendant moving for severance wh@osse  communicate defense. When there is no pre—fifaling of competency to proceed
bly prejudicial efect of inadmissibldearsay regarding the other defendant was preyndpostconviction relief is sought, the court must determiitecéin make a mean
sumptively cured bjnstructions. State vJennaroy6 Ws. 2d 499251 N.W2d 800  jngful nunc pro tunc inquitylf it cannot, or it finds that it can but the defendant was
(1977). o ) ) not competent, a new trial is required. Statilessig,211 Ws. 2d 194564 N.W.2d

If a codefendard’antagonistic testimony merely corroborates overwhelming prg16(1997).
secutionevidence, refusal to grant severance is not abuse of discretion. Haldane A prior mentalillness or a mental illness diagnosis made subsequent to the pro
State,85 Ws. 2d 182270 N.w2d 75(1978). ceedingin question may create a reason to doubt competeatyeither categorical

Joinderof chages against thédefendant was proper when separate acts exhibitéygl creates a reason to doubt competen8yatev. Farrell,226 Ws. 2d 447 595
somemodus operandi. Francis$tate86 Ws. 2d 554273 N.W2d 310(1979). N.W.2d 64 (Ct. App. 1999).
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It is entirely reasonable thatampetency examination designed to address a dan extension. In that case court may allow one 15-day exten
fendant'sability to understand the proceedings and assist counsel may also add ; : : ; ; ;
issuesof future dangerousness, which a court may reasonebbider when gaugin g%fn of the examination pe“Od' O_Utp,atle.nt exam!natlons shall be
the need for public protection in setting a sentence. St&tagoski2001 Wl App  completedand the report of examination filed within 30 days after

112,244 Ws. 2d 49629 N.w2d 50 . . the examination is ordered.
Both present and former counsel may testify on the issue of a defi

e . .
tencyto proceed to trial. In close cases, particularly if concerns of malingering are (d) If the court orders that the examination be conducted on an
presenta competency determination may depend on opinions of counsel. Stathpatientbasis, the shefibf the county in which the court Is-
Meeks,2002 WI App 65251 Wis. 2d 361643 N.W2d 526 ! : ;

A judgewnho carefully considered the transcribed record and her recollection O?Qtedsh_a" tran_sport any defende_‘nt not free on bail tcemm
previousproceeding involving the defendant, did not impermissibtyify There Ing facility within a reasonable time after the examination is or
IS no substantive diérence between a judgedbservation of a defendantiemeanor dered and shall transport the defendant to the ja" within a
atthe time of a competency hearing and the juglgbservations of the defendant at . y
anearlier proceeding. Both may be probative. Staliéeeks, 2002 WI App 6251 reas_onable'me after the shelfltand county department of cem
Wis. 2d 361 643 N.W2d 526 munity programs of the county in which the court is located re

) ceivenotice from the examining facility that the examination has
971.14 Competency proceedings. (1) PROCEEDINGS.(a) beencompleted.
Thetcogrt sbktlalldpr]?cededntqer thlstsectlc:n whene\(/jer there isrea (o) The examiner shall personally observe and examine the
sonto doubt a detendastcompetency to proceed. defendantind shall have access to hisher past or present treat
(b) If reason to doubt competency arises afterditiendant mentrecords, as defined unders4..30 (1) (b)

hasbeen bound over for trial after a preliminary examinaion, (5 A defendant ordered to underexamination under this sec
aftera finding of guilty has been rendered by the jury or madergﬁﬂn may receivevoluntary treatment appropriate to his or her
thecourt, a probableause determination shall not be required a edicaineeds. The defendant may refuse medication and treat
the court shall proceed under syB). mentexcept in a situation where the medication or treatment is
(c) Except as provided in p4b), the court shall not proceednecessaryo prevent physical harm to the defendant or others.

undersub.(2) until it has found that it is probable that the defend ( :

h o g) The defendant may be examined for competency purposes
antcommitted the génse chaged. The findingnay be based ,; oy stage of the competency proceedingstygicians or other
uponthe complaint qrif the defendant submits arfidavit alleg expertschosen by the defendant or by the district attqraéap

ing with particularity that the averments of the complaint are Mg, | he hermitted reasonable access to the defendamirfaoses
terially false, upon the complaint and the evidence presented A %he examination

hearingordered by the court. The defendant may call and cross- 3) R The examiner shall submit to theurt a written

examinewitnesses at a hearing under this paragraph but the court3) REPORT. The exami ubmit o theurt a wri

shalllimit the issues and witnesses to those required for deternffaP0rtwhich shall include all of the following: .

ing probable cause. Upon a showing by the proponent of good(@) A description of the nature of the examination and art iden

causeunder s807.13 (2) (c)testimony may be received into thetification of the persons interviewed, the specific records re

recordof the hearing by telephone or live audiovisual means. Miewedand any tests administered to the defendant.

the court finds that any chgerlacksprobable cause, it shall dis  (b) The clinical findings of the examiner

missthe chage without prejudice and release the defendant ex (¢) The examines opinion regarding the defendapresent

ceptas provided in £971.31 (6) mentalcapacity to understand the proceedings and assist in his or
(2) ExamiNATION. (@) The court shall appoint one or more exher defense.

aminershaving the specialized knowledgetermined by the (g |f the examiner reports that thefendant lacks competen

courtto be appropriate to examine and report upon the conditig " the examines opinion regarding the likelihood that the

of the defendant. If an inpatient examination is determindtleby gefendantjf provided treatment, may bestored to competency

courtto be necessarthe defendant may be committed to a-Suityithin the time period permitted under sib) (a)

ablemental health facility for the examination period specified in (dm) If sufficient information is available to the examiner to

par. (). which shall be deemed dagpent in custody under s. eachan opinion, the examinaropinion on whether the defend

973.155 If the examination is tbe conducted by the departmen nt needs medication or treatmemd whether the defendant is

of health _a_nd famny services, the court shall order the individ t competent to refuse medication or treatment. The defendant

to th_e facility designated by the department of health and fam not competent to refuse medication or treatmént if, because of

Services. ) ) ) mentalillness, developmental disabilitglcoholism or drug de
(am) Notwithstanding pa(a), if the courtorders the defendant pengenceand after the advantages and disadvantages aftand

to be examined by the department or a departfaeiity, the de  ernativesto accepting the particular medication or treatrhene

partmentshall determine where the examination will be -corheenexplained to the defendant, one of the following is true:

ducted,who will conduct the examination and whether the ex 1. Thedefendant is incapable of expressing an understanding

aminationwill be conducted on an inpatient or outpatient basi . - >
Any such outpatient examination shall be conduateajail or a Efeglfnggé%%t?ﬁgsélﬁlgg‘gt'if/aeivamages of accepting medication or

lockedunit of a facility In any case under this paragraph in whic ) . .
the department determines that an inpatient examination is-neces 2- The defendant is substantiailicapable of applying an un
sary,the 15-day period under péc) begins upon the arrivaif derstandingf the advantages, disadvantages and alternatives to
the defendant at the inpatient facilityf an outpatient examination his or her mental iliness, developmental disahiktlyoholism or

is begun by or through the department, and the department |&#&{d dependence in order to make an informed choice as to-wheth
determineghat an inpatient examination is necesstry sherff € to accept or refuse medication or treatment.

shalltransport the defendant to the inpatient facility designated by(e) The facts and reasoning, in reasonable detail, which

the department, unless the defendant has been released on biéie findings and opinions under pa(b) to (dm) are based.

(b) If the defendant has been released on bail, the court may4) HeARING. (a) The court shall cause copies of the report to
not order an involuntary inpatient examination unless the defertae delivered forthwithto the district attorney and the defense
antfails to cooperate in the examination or the examiimferms  counselor the defendant personally if mefpresented by counsel.
the court that inpatient observatiasm necessary for an adequatel'he report shall ndteotherwise disclosed prior to the hearing un
examination. derthis subsection.

(c) Inpatient examinations shall be completed and the report(b) If the district attorneythe defendant and defense counsel
of examination filed within 15 dayafter the examination is-or waivetheir respective opportunities to present other evidence on
deredor as specifieth par (am), whichever is applicable, unless,theissue, theourt shall promptly determine the defendantm
for good cause, the facility or examiner appointed by the copetencyand, if atissue, competency to refuse medication or-treat
cannotcomplete the examination within this period and requestgent for the defendard’ mental condition on the basis of the
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reportfiled under sub(3) or (5). In the absence of these waiverstencyis likely within the remaining commitment period. Argy

the court shall hold an evidentiary hearing on the issue. W@pomortindicatingsuch a lack of sfi€ient progress shall include the
showingby the proponent of good cause undét0§..13 (2) () examiner’sopinion regarding whether the defendant is mentally
testimonymay bereceived into the record of the hearing by-teldll, alcoholic, drug dependent, developmentally disabled or infirm
phoneor live audiovisual means. At the commencemenhef becausef aging or other like incapacities.

hearing the judge shall ask the defendant whether he or she claich) Upon receiving report under pab), the court shall pro

to be competent or incompetent.the defendant stands mute oceedunder sub(4). If the court determines that the defendant has
claimsto be incompetent, the defendant shall be found incompggacomecompetent, the defendasttall be dischaed from com
tentunless the state proves by the greater weight of the crediplgment and the criminal proceeding shak resumed. If the
evidencethat the defendant is competent. If the defendaihs  courtdetermines that the defendant is makindisieht progress

to be competent, the defendant shall be found competent uni@sgardbecoming competent, the commitment shall continue.
the state proves by evidence that is clear and convincingitbat () |t the defendant is receiving medication the court may
defendants incompetent. If the defendant is found incompetegiai e appropriate orders for the continued administratiothef
andif the stateproves by evidence that is clear and convincing thaladicationin order to maintain the competermiethe defendant
the defendant is not competent to refuse medication or treatmegt.ine duratiorof the proceedings. If a defendant who has been

underthe standard specified in syB) (dm) the court shall make |esioredto competency thereafter again becomes incompetent,
adetermination without a jury and issue an order that the defe maximum commitment period under péa) shall be 18

antis not competent to refuse medication or treatment for the gig,nthsminus the days spent in previous commitments uihiter
fendant'smental condition and that whoever administersiiee _subsectionor 12 months, whichever is less.
ication or treatment to the defendant shall observe approprlate(e) DISCHARGE; CIVIL PROCEEDINGS. (a) If the court deter

medicalstandards. . . inesthat it is unlikely that the defendant will becon@mmpetent
_(c_) If the court determines that the defendant is competent, wi?nin the remaining commitment period, it shall disgeathe
criminal proceeding shall be resumed. defendanfrom the commitment and release him or, lescept as
(d) If the court determines that the defendant is not competgndvided in par(b). The court may order the defendant to appear
andnot likely tobecome competent within the time period-proin court at specified intervals for redetermination of his or her
videdin sub.(5) (a) the proceedings shall be suspended and tbémpetencyto proceed.
defendant released, except as provided in @)tb) (b) When the courtlischages a defendant from commitment
(5) CommitmenT. (a) If the court determines that the defendunderpar (a), it may order that the defendant be takemediate
ant isnotcompetent but is likely to become competent within thg into custody bya law enforcement Bigial and promptly deliv
period specified in this paragraph if provided wiippropriate eredto a facility specified in $1.15(2), an approved public treat
treatmentthe court shall suspend the proceedings and commit thentfacility under s51.45(2) (c) or an appropriate medical or
defendanto the custody of thdepartment of health and family protectiveplacement facility Thereafterdetention of the defend
servicedfor placement in an appropridgtestitution for a period of antshall be governed by 51.15 51.45 (1) or 55.06 (1), as ap
time not to exceed 12 months, or the maximum sentence specifiedpriate. The district attorney or corporation counsel may pre
for the most serious feihse with which the defendant is aped, pare a statement meeting the requirements sf.45(4) or (5),
whicheveris less. Days spent in commitment under this-parg1.45(13) (a)or55.06 (1) based on the allegationsthe criminal
graphare considered days spent in custody undérs155 complaintand the evidence in the case. This statement shall be
(am) If thedefendant is not subject to a court order determinitgvento the director of the facility tavhich the defendant is deliv
the defendant to be not competent to refosedication or treat eredand filed with the branch of circuit court assigned to exercise
mentfor the defendarg’mental condition and if the treatment facriminal jurisdiction in the county in which the criminal chas
cility determines that the defendant should be subject to sucrepending where it shall slife, withoutcorroboration by other
courtorder the treatment facility may file with the court with-no petitioners,as a petition for commitment undersd..2Q 51.45
tice to the counsel for the defendant, the defendant ardigtriet  (13) or 55.06 (2) This section does not restrict thewer of the
attorney,a motion for a hearinginder the standard specified inbranchof circuit court in which the petition is filed to transfer the
sub.(3) (dm) on whether the defendant is not competent to refugitter to the branch of circuit coassignedo exercise jurisdic
medicationor treatment. A report on which the motion is baseépn under ch51in the county Days spent in commitment or pro
shall accompany the motion and notice of motad shall in  tective placement pursuant to a petition under this paragraph shall
cludeastatement signed by a licensed physician that asserts fheitbe deemed days spent in custody undév3.155
the defendant needs medication or treatmentthatithe defend (c) If a person is committednder s51.20pursuant to a peti
antis not competent to refuseedication or treatment, based onion under par(b), the county department undeb4.420r51.437
anexamination of the defendant by a licensed physic¥lithin  to whose care and custody the person is committedreitiil the
10 days after a motion fed under this paragraph, the court shallcourt which dischayed the personnderpar (a), the district attor
underthe procedures and standards specified in(8)ifb), deter  neyfor the county in which that court is located and the pesson’
mine the defendard’ competency to refuse medication or treatttorneyof record in the prior criminglroceeding at least 14 days
mentfor the defendars’mental condition. At the request of theprior to transferring or dischging the defendant from an inpa
defendant,the defendang counsel or the district attornetje tient treatment facility and at least 14 days prior to the expiration
hearingmay be postponed, but in no case may the postponed heéthe order of commitment or any subsequent conseoutiles
ing be held more thaB0 days after a motion is filed under thisunlessthe county department or the department of health and fam
paragraph. ily services has applied for an extension.

(b) The defendant shall be periodically reexaminedHsy (d) Counsel who have received notice under (@aror who
treatmentfacility. Written reports of examination shall be fur otherwiseobtain information that defendant dischged under
nishedto the court 3 months after commitment, 6 months aftgar.(a) may have become competent may move the court to order
commitment,9 months after commitment and within 30 daythatthe defendant undgo a competency examination under sub.
prior to the expiration of commitment. Eaadport shall indicate (2). If the court so orders, a report shall be filed under(8&)land
eitherthat the defendant has become competent, that the defemtlearing held under sufd). If the court determines thétte
ant remains incompetent but that attainment of competencydesfendanis competent, theriminal proceeding shall be resumed.
likely within the remaining commitment period, or that théf the court determines that the defendant is not competent, it shall
defendanhas not made sugirogress that attainment of compereleasehim or her bumay impose such reasonable nonmonetary

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(3)
https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(5)
https://docs.legis.wisconsin.gov/document/statutes/2001/807.13(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(3)(dm)
https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(6)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/973.155
https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(3)(dm)
https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(5)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(4)
https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(6)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(6)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/51.15(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/51.45(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/51.15
https://docs.legis.wisconsin.gov/document/statutes/2001/51.45(11)
https://docs.legis.wisconsin.gov/document/statutes/2001/55.06(11)
https://docs.legis.wisconsin.gov/document/statutes/2001/51.15(4)
https://docs.legis.wisconsin.gov/document/statutes/2001/51.15(5)
https://docs.legis.wisconsin.gov/document/statutes/2001/51.45(13)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/55.06(11)
https://docs.legis.wisconsin.gov/document/statutes/2001/51.20
https://docs.legis.wisconsin.gov/document/statutes/2001/51.45(13)
https://docs.legis.wisconsin.gov/document/statutes/2001/51.45(13)
https://docs.legis.wisconsin.gov/document/statutes/2001/55.06(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%2051
https://docs.legis.wisconsin.gov/document/statutes/2001/973.155
https://docs.legis.wisconsin.gov/document/statutes/2001/51.20
https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(6)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/51.42
https://docs.legis.wisconsin.gov/document/statutes/2001/51.437
https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(6)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(6)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(6)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(3)
https://docs.legis.wisconsin.gov/document/statutes/2001/971.14(4)

971.14 PROCEEDINGS BEFORE AND AT TRIAL Updated 01-02Wis. Stats. Database 10

conditionsas will protect the public and enable the court and dis A competency hearing may be waived by defense cowithelut afirmative as
trict attorney to discover whether the person subsequently ﬁgtof the defendant. State@uck,1l76 Wis. 2d 845500 N.Ww2d 9.10(1993)'
he statebears the burden of proving competency when put at issue by the-defend
comescompetent. ant. A defendant shall not k&ibject to a criminal trial when the state fails to prove
History: 1981 c. 3671985 a. 29176, Sup.Ct. Ordey 141 Ws. 2d xiii (1987); competencéy the greater weight of the credible evidence. A trial coadmpeten
1987a. 85403 1989 a. 31107, Sup. Ct. Orderl58 Ws. 2d xvii (1990);1991 a. 32  cy determination should be reversed only when clearly erroneous. SBseaot,
1995a. 27s.9126 (19) 1995 a. 2681997 a. 2522001 a. 16 207Wis. 2d 215558 N.W2d 626(1997). See also StateByrge, 2000 WI 101, 237
Judicial Council Committee’s Note, 1981Sub. (1) (a) does not require the courtWis. 2d 197614 N.w2d 477
to honor every request for an examination. The intent of sub. (1) (a) is to avoid unne@ probationer has a right to a competency determination when, during a revocation
essaryexaminations by clarifying the threshold for a competéngyiry in accord  proceedingthe administrative law judge has reason to doubt the probatiauen
ancewith State vMcKnight, 65 Wis. 2d 5831974). “Reason to doubt” may be raisedpetence.The determination shall be made by the circuit court in the county-of sen
by a motionsetting forth the grounds for belief that a defendant lacks competentgncing,which shall adhere to s871.13 and 971.14 to the extent practicable. State
by the evidence presented in the proceedings or by the defencialfdtjuies with  exrel. Vanderbeke MEndicott,210 N.W2d 503 563 N.W2d 883(1997).
thejudge or courtroondemeanor In some cases an evidentiary hearing may be ap Whena competency examination was ordered, but never occurred, the time limits
propriateto assist the court in deciding whether to order an examination under subdersub. (2) did not begin to run and no violation occurred. State ex rel. Hager v
(2). Even when neither party moves the court to cadsympetency inquiryhe court  Marten,226 Ws. 2d 687594 N.W2d 791(1999).
may be required by due process to so inquire where the evidence raisésiensuf  Wwisconsin'snew competency to stand trial statute. Fosdal and Fullin. WBB Oct.
doubt. Pate vRobinson383 U.S. 375387 (1966); Drope.\Missouri, 420 U.S. 162  1982.
(1975). . Theinsanity defense: Ready for reform? Fullin. WBB Dec. 1982.
TheWisconsin supreme court has held that a defendant may podéred to un
dergoa competency inquiry unless the court has found probable cause to heliev e
or she is guilty of the éénse chaged. State. McCredden33 Ws. 2d 661(1967). 871.15 Mental responsibility of defendant. (1) A person
Wherethis requirement has not been satisfied through a preliminary examinatiori@not responsible facriminal conduct if at the time of such con

verdictor finding of guiltprior to the time the competency issue is raised, a spec ;
probablecause determination is required. Subsection (1) (b) allows that determiﬁ?LJCtasa result of mental disease or defect the person lacked sub

tion to be made from the allegations in the criminal complaint withoevitentiary ~ Stantialcapacity either to appreciate the wrongfulness of his or her
hearingunless the defendant submits a particularizédaafit alleging thataver ~ conductor conform his or her conduct to the requirements af law
mentsin the criminal complaint are materially false. Where a hearing is held; the is . . “ .
sueis limited to probable cause and hearsay evidence may be admitted. Se@1s. 91 (2) As used in this chaptethe terms “mental disease or-de
4) (c). fect” do not include ambnormality manifested only by repeated
Sub.(2) (a) requires the court to appoint one or more qualified examiners to @fiminal or otherwise antisocial conduct.
aminethe defendant when there is reason to doubt his or her compefédtiayu R K e
the prior statute required the appointment of a physician, this section allows the court(3) Mental disease or defect excluding responsibility is an af
to appoint examiners without medical degrees, if tpaiticular qualifications enable firmative defense which the defendant must establish to a reason
themto form expert opinions regarding the defendaompetency [ ; ; ;
Sub.(2) (b), (c) and (d) is intended to limit the defendmastay at the examining abl.ecer_tamty by the greater Welght of the credible evidence.
facility to that period necessary for examination purposes. In many cases, it is po§listory: 1993 a. 486 )
siblefor an adequate examination torbade without institutional commitment,-ex It is not a violation of due process to put the burden of firenative defense of
peditingthe commencement of treatment of the incompetent defendant. Fosdal, Mgtaldisease or defect on the defendant. Statéebard,50 Ws. 2d 408184
Contributions and Limitations of Psychiatriesiimony 50 Ws. BarBulletin, No. 4,  N.W.2d 156(1971).

pp.31-33 (April 1977). Psychomotorepilepsy may be legally classified as a medtatase or defect.
Sub.(2) (e) clarifies the examiriarright of access tie defendarg’past or present Spraguev. State 52 Wis. 2d 89 187 N.W2d 784(1971).
treatmentecords, otherwise confidential under s. 51.30. Thestate does not have to prodesédence contradicting an insanity defense. The

Sub.(2) (f) clarifies that a defendant on examination status may receive volunt&fdenis on the defendant. GibsonState55 Wis. 2d 110, 197 N.W2d 813(1972).
treatmentbut, until committed under sub. (5), magt be involuntarily treated or A voluntarily drugged condition is not a form of insanity that can constitute a men
medicatedunless necessafygr the safety of the defendant or others. See s. 51.61 (@ defect or disease. Medical testimony can hardly be used both on the issue of guilt
), (9), (h) and (i). to prove lack of intent and also to prove insani@ibson vState 55 Wis. 2d 110,

Sub. (2) (g), like prior s. 971.14 (7), permits examinatiothetlefendant by an 197 N.W.2d 813(1972).
expertof his or her choosing. It also allows acceshiéodefendant by examiners se  Thelegislature, in enacting the ALI Institute definition of insanity as this section,
lectedby the prosecution at any stage of the competency proceedings. deliberatelyand positively excluded “antisociebnduct” from the statutory defini

Sub. (3) requires the examiner to render an opinion regarding the probability i of)“mental disease or defectSimpson vState52 Ws. 2d 605215 N.W2d 435

timely restoration to competendy assist the couin determining whether an incem ~ (1974 - . . . .
petentdefendant shoultde committed for treatment. Incompetency commitments Thejury was not obliged to acceffte testimony of 2 medical witnesses, although
may not exceed the reasonable time necessary to determine whether there is ategptate did not present medi¢aktimony because it was the jusyfesponsibility
stantial probability that the defendant will attain competency in the foreseeable fydetermine the weight and credibility of the medical testimdpgutz vState 64
ture: Jackson vindiana 406 U.S. 715738 (1972). Theew statute also requires the Wis. 2d 469219 N.W2d 327(1974).
report to include the facendreasoning which underlie the examiseclinical find Voluntary intoxication instructions were proper when the defendantiesnfy
ingsand opinion on competency from anon-temporary pre—psychotic condition, precipitated a temporary psychotic
Sub.(4) is based upon prior s. 971.14 (4). The revision emphasizes that the d&i@teby voluntary intoxication. State Kolisnitschenko84 Ws. 2d 492267 N.W2d
minationof competency is a judicial matteState ex rel. Haskins Bodge County ~321(1978).
Court,62 Wis. 2d 250(1974). The standard of proof specified in State ex rel. Matalik The court properly directed the verdict agaitist defendant on the issue of mental
v. Schubert57 Wis. 2d 315(1973) has been changed to confornthm “clear and diseaseor defect. State \Leach,124 Ws. 2d 648370 N.W2d 240(1985).
convincingevidence” standard of s. 51.20 (13) (e) and Addingtdexas441 U.S. Useof expert evidence gfersonality dysfunction in the guilt phase of a criminal
418(1979). [but se@987 Ws. Act 83 trial is discussedState vMorgan,195 Ws. 2d 388536 N.W2d 425(Ct. App. 1995).
Sub.(5) requires, in accordance with Jacksolmgiana406 U.S. 71§1972), that Theburden of proof under suf®) (b), when a defendant claims to be competent,
competencycommitments be justified the defendarg’ continued progress toward doesnot violate equal protection guarantees. It balances the fundamentabfights
becomingcompetent within a reasonable time. The maximum commitment periodt being tried when incompetent and of not having liberty denied because of incom
is establishedt 18 months, in accordance with State ex rel. HaskiDedge County —petence.State vWanta,224 Ws. 2d 679592 N.W2d 645(Ct. App. 1999).
Court,62 Wis. 2d 250(1974) and other data. dfdefendant becomes competent while Whena defendant requests ltti-hour change to a not guilty blsason of mental
committedfor treatment and later beconiesompetent, further commitment is per diseaser defect plea, théefendant has the burden of showing why the change is ap
mitted but in no event may the cumulated commitment periods ex@eetbnths or  propriate. There must be anfef of proof encompassing the elements of the defense
the maximum sentence for theferfise with which the defendant is ajped, whichev  anda showing of why the plea was not entered earBeate vOswald, 2000 WI App
eris less. State ex rel. DeisingefTveffert, 85 Ws. 2d 257(1978). 3,232 Wis. 2d 103606 N.W2d 278
Sub. (6) clarifies theprocedures for transition to civil commitment, alcoholism The power of the psychiatric excuse. Halleck, 53 MLR 229.
treatmenbr protective placement when the competency commitment haseot Theinsanity defenseConceptual confusion and the erosion of fairness. MacBain,
or is not likely to be, successful in restoring the defendant to competéhepew 67 MLR 1 (1983).
statuterequires the defense counsel, district attorney and criminal court to be notifiegtyidenceof diminished capacity inadmissible to show lack of intent. 1976 WLR
whenthedefendant is dischged from civil commitment, in order that a redetermina g23.
tion of competency may be ordered at that stage. State ex rel. Pdiée;80 Ws.
2d 197,297 N.W 2d 881(1977). The procedures specified in suba(é)not intended . . . .
to be the exclusive means of initiating civil commitment proceedings against si®1.16 Examination of defendant. (1) In this section:

gggso:]s.See, e.g., In Matter of Haskink)1 Wis. 2d 176(Ct. App. 1980). [Bill (@) “Physician” has the meaning given im48.01 (5)
Judicial Council Note, 1990{Re amendment of (1) (c)] The McCreddezaring (b) “Psychologist” meana person holding a valid license-un

is substantially similar ipurpose to the preliminary examination. The standard fQjers. 455.04
admissiorof telephone testimony should be the same in either proceeding. .

[Re amendment of (4) (b)] The standard for admission of telephone testimony at(2) If the defendant has entered a plea of not guilty by reason
acompetency hearing is the same as that for a preliminary examination. See s. 91fa®ental disease or defect or there is reason to believe that mental

(1?_;_)han|d r_\ul)IE thetretg. Eije ?t:defffi—l—gltl 673,155 in sub. (5) () thirgeod diseaseor defect of the defendant will otherwise become an issue
elegislature intende y the reference 1o s. . In sup. a, engeo H H e

creditbe accorded persons committed as incompetent to stand trial. . Slatere, in the case, th,e coumay appoint at least On,e PhyS|C'an or at leaSt

167 Wis. 2d 491481 N.W2d 633(1992). onepsychologist, but not more than 3 physicians or psychologists
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or combination thereof, to examine the defendanttartéstify at the ability of the defendant to appreciate the wrongfulness of his
the trial. The compensation of the physicians or psychologisisher conduct or to conform his or her conduct with the require
shallbe fixedby the court and paid by the county upon the ordementsof law at the time of the commission of the criminé&on$e

of the court as part of the costs of the action. The receighpy chaged. The physician, psychologist or other expert shall be per
physicianor psychologist summoned under this section of anyittedto make an explanation reasonably serving to clarify his or
othercompensation than that so fixied the court and paid by the herdiagnosis and opinion and may be cross—examinedaas/to
county,or the ofer or promise by any person to pay such othanatterbearing orhis or her competency or credibility or the valid
compensationis unlawful and punishable as contempt of courtty of his or her diagnosis or opinion.

Thefact that the physician or psychologist has been appointed by(6) Nothing in this section shall require the attendance at the
the court shall be made known the jury and the physician ortrial of any physician, psychologist or other expert witness for any
psychologistshall be subject to cross—examinatignboth par  purposeother than the giving of his or her testimony

ties. History: 1989 a. 31359, 1991 a. 391995 a. 268

i Denyingthe defendard’ motion for a directed verdict after the defendasenity
(3) Not less than 10 days before trial, or at any other tivae witnessesad testified and the state had rested, and then allowing 3 witnesses ap

the court dire(_:ts, any phySi_Cian PByCh0|09iSt _appointed under pointedby the court to testifywas not an abuse of discretion. Staegenthal 47
sub.(2) shall file a report ohis or her examination of the defend Wis. 2d 668 178 N.w2d 16(1970).

ant with the judge, who shall cause cop@be transmitted to the Therules stated iBergenthal apply to a trial to the court. Lewis State57 Wis.

district attorney and to counsel for tHefendant. The contents of?4463 204 N.-W2d 527(1978). i .
t was not error to allow a psychiatrist to express an opinion that no psychiatrist

the report shall be confidential until the physician or psychologighiid form an opinion as to the defendariégal sanity because of unknown vari
has testified or at the completion of the tri@ihe report shall cen ables. Kemp v State61 Wis. 2d 125211 N.W.2d 793(1973).

tain an opinion regarding the ability of the defendarappreciate ‘;'\tflenta! Ctonditi?,n" USdfer sub. (L3) reéers totthgllds&emsza&egéalzdi%eﬁs% o dﬁgect,
thewrongfulness of the defendantonducor to conform the de gy "Mxieaton defense. LovedaySiatera Ws. 2d 503247 1
fendant'sconduct withthe requirements of law at the time of the an indigent defendant is constitutionally entitled to an examining physician, at
commissionof the criminal ofense chaged and, if sdfcient in-  stateexpense, when mental status is an issue, but this statute is not the vehiise to
formationis available tdhe physician or psychologist to reach agj:hfp%orlsgggt)lonal obligation. StateBurdick,166 Ws. 2d 785480 N.w2d 528
opinion, hisor her opinion on whether the defendant needs-medi "~ " '

cationor treatment and whether the defendant is not competentt®, 165 Trial of actions upon plea of not guilty by rea -
refusemedication or treatment. The defendant is not competag)tn of mental disease or defect. (1) If a defendant couples
to refuse med_lcatl_o_n or treatment if, because of mental iliness, $lea of not guilty with a plea of not guilty by reason of mental
velopmentaldisability, alcoholism or druglependence, and aftergiseaser defect:

theadvantages and disadvantages of and alternatives to accepti

the particular medication or treatment have been explainéteto orderof proof in a continuous trialThe plea of not guilty shall be

defendantpne of the fpllpwnng IS true: . eterminedirst and the plea of not guilty by reason of mental dis
(a) The defendant is incapable of expressing an understandii@enr defect shall be determined second.

of the advantages and disadvantages of accepting medication o(rb) If the pleaof not guilty is tried to a jurythe jury shall be

treatmeneand the alternatlves. o . informed of the 2 pleas and that a verdict will be taken upon the
(b) The defendant is substantially incapable of applying an Wleaof not guilty before the introduction of evidence on the plea
derstandingof the advantages, disadvantages and alternativeg;{,ot guilty by reasonf mental disease or defect. No verdict on

his or her mental iliness, developmental disabitigoholism or  ihefirst plea may be valid or received unless agredaytall ju-
drugdependence in order to make an informed choice as to-whgfig. P Y greduyall ]

erto accept or refuse mecﬁca’uon or treatme_nt. . (c) If both pleas are tried to a juithat jury shall be the same,
(4) If the defendant wishes to be examined by a physicigfyceptthat:

psychologisbr other expert of his or her own choice, the examiner . If one or more juroraho participated in determining the
shallbe permitted to have reasonable access to the defendan}. lea become unabte serve. the remaining iurors shall deter
the purposes of examination. No testimony regarding the me iepthe ond plea ’ 9]

condition of the defendant shall be received fronphysician, 'p o . . .
psychologisior expert withessummoned by the defendant unlesi 2. Ifthe jury is dischayed prior to reaching a verdict dme

not less than 3 days before trial a reporttef examination has 2ndplea, the defendant shall not solely on #rtount be entitled
beentransmitted to the district attorney and unless the prosecuti§rf* rédetermination of the first plea aadiiferent jury may be

has been dbrded an opportunity to examine and observe télectedo determine the 2nd plea only

defendantf the opportunity has been seasonably demanded. The 3. If an appellate court reverses a judgment as to the 2nd plea
statemay summon a physician, psychologist or othgrert to tes  but not as to the first plea and remands for further proceedings, or
tify, but that witness shall not give testimony unless not less tHathe trial courvacates the judgment as to the 2nd plea but not as
3 days before trial a written repart his or her examination of the to the first plea, the 2nd plea may be determined byfereiift jury
defendanhas been transmitted to counsel for the defendant. selectedor this purpose.

(5) If a physicianpsychologist or other expert who has ex (d) If the defendant is found not guilthe courtshall enter a
aminedthe defendant testifies concerning the defenganéntal judgmentof acquittal and dischge the defendant. If the defend
condition, he or sheshall be permitted to make a statement as &t is found guilty the court shall withholentry of judgment
the nature of his or her examination, his or her diagnosis of thendingdetermination of the 2nd plea.
mentalcondition of the defendant at the time of the commission (2) If the plea of not guiltpy reason of mental disease of de
of the ofense chaged, his or her opinion as to the ability of thdect is tried to a jurythe court shall inform the jury that theesit
defendanto appreciate the wrongfulnesstbé defendard’con  of a verdict of not guilty by reason of mental disease or defect is
ductor to conformto the requirements of law and, if icient in-  that, in lieu ofcriminal sentence or probation, the defendant will
formationis available to the physician, psychologist or expert tee committed to the custody of thiepartment of health and fami
reachan opinion, his or her opinion on whether the defendalgtservices and will be placed in appropriate institution unless
needsmedication or treatment amehether the defendant is notthe court determines that the defendant would not pose a danger
competent to refuse medication or treatment fordigfendant to himself or herself or to otheifsreleased under conditions-or
mentalcondition. EBstimony concerning thdefendans need for deredby the court. No verdict on the plea of not guilty by reason
medicationor treatment and competence to refuse medicationafrmental disease or defeofy be valid or received unless agreed
treatmenimay not be presented before the jury thdeigrmining to by at least five—sixths of the jurors.

n@l) There shall be a separation of the issues with a sequential
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(3) (a) If a defendant is not found not guilty by reason of - memnentauthorized byany applicable penalty enhancement statutes,
tal disease adefect, the court shall enter a judgment of convicticsubjectto the credit provisions of 873.155

andshall either impose or withhold sentence undéi78.13 (2) (1g) If the defendant under su(t) is found not guilty of a fel

(b) If a defendant is found not guilty by reason of mental disny by reason of mental disease or defect, the court shall inform
easeor defect, the court shall enter a judgment of not guilty by rede defendant of the requirements and penalties unédd 29
sonof mental disease or defect. The court shall thereupon proceegiih) NoTICE OF RESTRICTIONSON POSSESSIONDF BODY ARMOR.
unders.971.17 A judgment entered under this paragraph is-inteff the defendant under su@) is found not guilty of a violent felo
locutoryto the commitment order entered unde&L.17and re  ny, as defined in 941.291 (1) (h)by reason ofental disease or

viewableupon appeal therefrom. defect,the court shall inform the defendant of the requirements
96I:|:)S§02r%:7 \%\?58723.)(8\162([]?557?. 31334, 1995 a. 24.9126 (19) Sup. Ct. OrdeNo.  gnd pena|ties under 941.291

Judicial Council Note, 1987:Wisconsin presently requires each elemerthef (1j) SEXUAL ASSAULT; LIFETIME SUPERVISION. (&) In this sub
crime (including any mental element) to fi@ven before evidence is taken on thesection,serious sex dénse” has the meaning given ire89.615
pleaof not guilty by reason of mental disease or defect. This statute provides for(ﬁj (b)
procedurabifurcation of the pleas of not guilty and not guilty i@ason of mental ' . . .
diseaseor defect, in order that evidence presented on the latter issue not prejudice de(b) If a person is found not guilty by reason of mental disease
 Thelegal efectof a nding o not guiy by reason of menta disease or defect & 0EfECt Of & serious sexfefise, the court mayn addition to
that the court must commit the defendant to the custody of the department of het;ﬂmmlmngthe person to the departmerhjhe_alth and fam'!y ser
andsocial services under s. 971.17. vicesunder sub(l), place thgerson on lifetime supervision-un

Sub.(2) allows a five-sixths verdict on the plegnot guilty by reason of mental ders.939.615if notice concerning lifetime supervision wgisen

diseaseor defect. [87 Act 86] H . .
The decision to withdraw a not guilty by reason of mental defect plea belong t? the person under$73.125and if the court determines that Jife

(o) L : ;
the defendant, not counsel. Stat®yrge,225 Ws. 2d 702594 N.W2d 388(Ct. Yime supervision of the person is necessargrgect the public.

App. 1999). .
Section972.01 (1), which requires state consent to the waiver of a jurgrimial (1m) SEXUAL ASSAULT, REGISTRATIONAND TESTING. (a) If the

trial, applies when a defendant seeks to waive a jury in the responsibility phase gﬁjendanunder SUb(l)_ is fQund not gU”ty by reason of mental
bifurcatedtrial. The state has a legitimate interest in having the decision of mentliseaseor defect for a violation of 840.225 (1)pr(2),948.02 (1)

responsibilitydecided by a jury State vMurdock, 2000 WI App 17®38 Ws. 2d (2) or 948.025 the court shall require the person to provide a

301,617 N.W2d 175 biological specimenio the state crime laboratories for deoxyribo

A directed verdict against a criminal defendant on the issue of insanitonsts g : p . Y
tutional. Leach vKolb, 911 F.2d 1249(1990). nucleicacid analysis.

Thetrial courts wholesale exclusion of the defendamttoferedexpert and lay (b) 1m. Except as provided in subah., if the defendant under
testimonyregarding post-traumatic stress disorder from the guilt phase of a murder, . . .
trial did not violate the defendasitight topresent a defense and to testify on her ow$UD- (1) is found not guilty by reason of mental disease or defect

behalf. Morgan v Krenke,232 F3d 562(2000). for any violation, offor the solicitation, conspiracy or attempt to

A defendant can only be found not guiltyriepson of mental disease or defect afte| f H i
admittingto the criminal conduct or being found guiltyhile the decision made in Commit any violation, of ch940, 944 or 948 or $5.943.01t0

the responsibility phase not criminal in nature, the mental responsibility phase re943.15 the court may require the defendant to comply with the re
mainsa part of the criminal case in general, and the defendant is entitled to invgd@rting requirements under 301.45if the court determines that

the 5th amendment at the mental responsibility phase without pei&iite vLan i ; ] i
genbach2001 Wi App 222247 Ws. 2d 933634 N.W2d 916 the underlying conductvas sexually motivated, as defined in s.

Restricting the admission pEychiatric testimony on a defendantiental state: 980'01(5)1 and that it would be in the imereﬂtpUb”C protection

Wisconsins Steele curtain. 1981 WLR 733. to have the defendant report unde8®1.45
) ) 2m. If the defendant under suli) is found not guilty by rea
971.17 Commitment of persons found not guilty by sonof mental disease or defect for a violation, or for the solicita

reason of mental disease or mental defect. (1) CommIT-  tjon, conspiracyor attempt to commit a violation, of30.22 (2)

MENT PERIOD. (@) Eelonles committed before July 30,2002. Ex-  940.225(1),(2), or(3), 944.06 948.02 (1)or(2), 948.025948.05

cept as provided in pgc), when a defendant is found not guiltyg48.055948.06 948.07 948.075948.08 948.095948.11 (2) (a)

by reason of mental disease or mental defect of a felony cosi(am) 948.12948.13 or948.3Q or of s.940.300r 940.31if the

mitted before July30, 2002, the court shall commit the person tgictim was a minor anthe defendant was not the victgparent,

the department of health and family services for a specified perigg court shall require the defendant to comply with the reporting

not exceeding two-thirds of the maximum terminaprisonment  requirementsinder s301.45unless the court determines, after a

thatcouldbe imposed against arfarfider convicted of the samehearingon a motion made by the defendant, that the defendant is

felony, including imprisonment authorized by any applicgi@eé  not required to comply under 301.45 (1m)

alty enhancement statutes, subjecthe credit provisions of s. 3. In determining under subtim. whether it would be in the

973.155 interestof public protection to have the defendant report under s.
(b) Felonies committed on or after July 30, 2002. Except as 301.45 the court may consider any of the following:

providedin par(c), when a defendant is found not guilty by reason 5 The ages, at the time of the violation, of the defendant and
of mental disease or mental defect of a felony committed on or @ victim of the violation.
ter July 30, 2002, the court shall commit the person to the depart

mentof health and familygervices for a specified period not ex b. The relationship between the defendant and the victim of

ceedingthe maximum term of confinement in prison that cdagd the violation. I . . .
imposed on an &énder convicted of the same felppjus impris . ©: Whether the violation resulted in bodily harm, as defined
onmentauthorized byany applicable penalty enhancement-stat S-939.22 (4)to the victim.

utes,subject to the credit provisions 0f3¥.3.155 d. Whether the victim stéred from a mental illness or mental

(c) Felonies punishable by life imprisonment. If a defendant deficiencythat rendered him or her temporarily or permanently
is found not guilty by reason of mental disease or mental defeciRfapableof understanding or evaluating the consequences of his
afelony thatis punishable by life imprisonment, the commitmerf" Ner actions. N _ _ _
period specified by the court may be life, subject to termination €. The probability that the defendant wittmmit other viola
undersub.(5). tionsin the future.

(d) Misdemeanors. When a defendant is found not guilty by ~ 9. Any other factothat the court determines may be relevant
reason of mental disease or mental defect of a misdeméagorto the particular case.
courtshall commithe person to the department of health and fam 4. If the court orders a defendant to comply with the reporting
ily services for a specified period not exceeding two—thirds of thequirementainder s301.45 the court may order the defendant
maximumterm of imprisonment that could be imposed against &mcontinueto comply with the reporting requirements until his or
offenderconvicted of the same misdemearacludingimprisonr  herdeath.
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5. If the court orders a defendant to comply with the reporting (b) If the state proves by clear and convincing evidence that the
requirementainder s301.45 the clerk of the court in which the personis not competent to refuse medication or treatmerthtor
orderis entered shall promptly forward a cogfythe order to the person’smental condition, under the standard specified in s.
departmenbf corrections. If the finding of not guilty by reasor971.16(3), the court shall issue, as part of the commitment prder
of mental disease or defect on which ¢ihéer is based is reversedanorder that the person is not competent to refuse medication or
setaside or vacated, the clerk of the calmall promptly forward treatmenffor the persors mental condition and that whoees¥
to the department of correctioasertificate stating that the find ministersthe medication or treatment to the person shall observe
ing has been reversed, set aside or vacated. appropriatemedical standards.

(2) INVESTIGATION AND EXAMINATION. (&) The court shall en (c) Ifthe court ordespecifies institutional care, the department
ter aninitial commitment order under this section pursuant toaf health and family services shall place the person in an institu
hearingheld as soon as practicable after the judgment of not guifiyn under s51.37 (3)that the department considers appropriate
by reason of mental disease roental defect is entered. If thein light of the rehabilitative services requidegithe person and the
courtlacks suficient information to make the determination re protectionof public safety If the person is not subject to a court
quiredby sub(3) immediately after trial, it may adjourn the hearorderdetermining the person to be not competent to refuse medi
ing and order the department of health and family services to coationor treatment for the persammental condition and if the-in
duct a predisposition investigation using the procedure in &itutionin which the person is placed determines thaptrson
972.150r a supplementary mentkamination or both, to assistshouldbe subject to suchaurt orderthe institution may file with
the court in framing the commitment order the court, with notice tahe person and his or her counsel and the

(b) If a supplementary mental examination is ordered unddistrictattorneya motion for a hearing, under the standard speci
par.(a), the court mayppoint one or more examiners having théied in s.971.16 (3) on whether the person is rmmpetent to re
specialized knowledge determined by the court to be approprifitge medication or treatment. A report on which the motion is
to examine and report upon the condition of the perdorieu basedshall accompany the motion and notice of motion and shall
thereof,thecourt may commit the person to an appropriate ment@fludea statement signed by a licensed physician that asserts that
healthfacility for the periodspecified in paxc), which shall count theperson needs medication or treatment and that the person is not
asdays spent in custody unde©33.155 competentto refuse medication or treatment, based orexan

(c) An examiner shall complete an inpatient examination ugminationof the person by a licensed physicianithi 10 days

der pat (b) andfile the report within 15 days after the examinatiofi[le" & motion is filed under this paragraph, the court shall-deter
inethe persors competency to refuse medication or treatment

is ordered unlesgor good cause, the examiner cannot comple " .
the examination and requests extension. In that case, the cour or the persors mental condition. At the request of the person, his

mayallow one 15-dagxtension of the examination period. ArP her counsel or the district attornelye hearing may be pest

examinershall complete an outpatient examination and file the onezddtzjut in nfct) case T"’.‘y fﬂh% po(sjtpotp]gd hearlnghbe”rlﬁld dr_nore
port of examination within 15 days after the examination is of 1an<V days alteér a mouas filed under this paragraph. I the-ais
dered. rict attorneythe person ankis or her counsel waive their respec

d) Ifth t ord moatient inati d tive opportunities to present other evidence on the issue, the court
_(d) If the court orders aimpatient examination under pér), ool determine the persatompetency to refuse medication or

it shall arrange for the transportation of the person to the exami yimenpn the basis of the report accompanying the motion.

ing facility within a reasonable time after the examination i Ofo ahsence of these waivers, the court shall hold an evidentiary

deredand for the person to be returned to the jail or court Withﬂbaringon the issue. If the state proussevidence that is clear

areasonable time after the examination has been completed.;, 4 conyincingthat the person is not competent to refuse medica

(e) The examiner appointed under.gay shall personally ob  tion or treatment, under the standard specified #7$.16 (3) the
serveand examine the person. The examiner or facility shall hayurtshall ordethat the person is not competent to refuse medica
access téhe persors past or present treatment records, as definggh or treatment for the perssnmental conditiomnd that whe
in 5.51.30 (1) (b) andpatient health care records, as provided Uveradministers the medication or treatment to the pessati
ders.146.82(2) (c). If the examiner believes that the person |§bserveappropriate medical standards.
appropriate for conditional release, #weaminershall report on (d) If the court finds that the person is appropriate for condi

thetype oftreatment and services that the person may need Whjlg | release, the court shall notify the department of health and
in the community on conditional release. family services. The department of health tawdily services and

(f) The costs of an examination ordetewtier par(a) shall be  the countydepartment under §1.42in the county of residence
paid by the countyupon the order of the court as part of the cosgg the person shall prepaaeplan that identifies the treatment and
of the action. servicesjf any, thatthe person will receive in the communitfhe

(g) Within 10 days after the examinemeport is filed under planshall address the perssmieed, if anyfor supervision, mesi
par.(c), the court shall hold a hearing to determine whether coation, community support services, residential services, -voca
mitmentshall take the form of institutional came conditional re  tional services, and alcohol or other drug abuse treatment. The de
lease. partmentof health and family services may contract with a county

(3) COMMITMENT ORDER. (a) An order for commitment underdepartmentunder s.51.42(3) (aw) 1. d. with another public
this section shall specify either institutional care or conditional régencyor with a private agency to provide the treatmentsaetd
lease. The court shall order institutional cafet finds by clear Vicesidentified in the plan. The plan shall specify who will be re
and convincingevidence that conditional release of the persaiponsiblefor providing the treatment and services identified in the
would pose a significant risk of bodily harm to himself or herseflan. The plan shall be presented to the court for its approval with
or to others or of serious property damagfethe court does not in 21 days aftethe court finding that the person is appropriate for
makethis finding, it shall order conditional release. In determirfonditionalrelease, unless the county department, department of
ing whether commitment shall be for institutional care or condnealthand family services and person to be released request addi
tional releasethe court may considewithout limitation because tional time to develop the plan. If the county department of the
of enumeration, theature and circumstances of the crime, tHeerson’scounty of residence declinespieepare a plan, the depart
person’smental history and present mental condition, where tfigent of health and family services mayangefor another county
personwill live, how the person will support himself or herselfto prepare the plan if that county agrees to prepare the plan and if
whatarrangements are available to ensure that the persaehagheindividual will be living in that county
cessto and will take necessary medication, and what arrange (e) An order forconditional release places the person in the
mentsare possible for treatment beyond medication. custody and control of the department of health and famity ser
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vices. A conditionally released person is subject to the conditiomhatarrangements are available to ensure that the persaehas
setby thecourt and to the rules of the department of health andssto and will take necessary medication, and what arrange
family services. Before a person is conditionally released by tmentsare possible for treatment beyond medication.

courtunder this subsection, the court shall so notify the municipal (e) If the courfinds that the person is appropriate for cendi
police department and county shéfdr the area where the persontional release, the court shall notify the department of health and
will be residing. The notification requirement under this-pargamily services. The department of health ardily services and
graphdoes not apply if a municipal departmentounty sherff  the countydepartment under §1.42in the county of residence
submitsto the court a written statement waiving the right to be nef the person shall prepaaeplan that identifies the treatment and
tified. If the department of healtind family services alleges thatservicesijf any, thatthe person will receive in the communifjhe
areleased person has violated any condition or rule, or that gign shall address the perssmieed, if anyfor supervision, medi
safetyof the persorr others requires that conditional release hgation, community support services, residential services, voca
revoked,he or she mape taken into custody under the rules of thgonal services, and alcohol or other drug abuse treatment. The de
department. The department of health and family services shglhrtmentof health and family services may contract with a county
submita statement showing probalgiause of the detention anddepartmentunder $51.42 (3) (aw) 1. d. with another public

a petition to revoke the order for conditional release to the coayencyor with a private agency to provide the treatmentsasd
mitting court and the regionalfide of the state public defendervicesidentified in the plan. The plan shall specify who will be re
responsibldor handling cases in the county where the committinghonsiblefor providing the treatment and services identified in the
court is located within 48 housdter the detention. The court shalplan. The plan shall be presented to the court for its approval with
hearthe petition within 30 days, unless the hearing or time-dedd 60 days aftethe court finding that the person is appropriate for
line is waived by the detained person. Pendingréwecation conditionalrelease, unless the county department, department of
hearing the department of health and family services may detaiealthand family services and person to be released request addi
the person in a jail or in a hospital, center or facility specified ljonal time to develop the plan. If the county department of the
s.51.15 (2) The state has the burden of provingt®ar and con  person’scounty of residence declinesgepare a plan, the depart
vincing evidence that any rule or conditiofirelease has been vio ment of health and family services nayangefor another county
lated,or that the safety of the person or others requires that-condiprepare the plan if that county agrees to prepare the plan and if
tional release be revoked. tiie court determines after hearinghe individual will be living in that county

thatany rule or condition of release has been violated, or that thei4m) NoTicEABOUT CONDITIONAL RELEASE. (a) In this subsec
safetyof the persorr others requires that conditional release kgyn:

revoked,it may revoke the order for conditional release awattr 1. “Crime” has the meaning designated i949.01 (1)
that the released person be plaitedn appropriate institution un “ S . L
ders.51.37 (3)until the expiration of the commitment or until _ 2- “Member ofthe family” means spouse, child, sibling, par
againconditionally released under this section. entor I?ggl .gu”ard|an. , ,

(4) PETITION FORCONDITIONAL RELEASE. (a) Any person who 3. "“Victim” means a person against whom a crime has been
is committed for institutional care maetition the committing Committed. = _
courtto modify its order by authorizing conditional releasatif  (b) If the court conditionally releases a defendant under this
least6 months have elapsed since ihiéial commitment order Section.the district attorney shall do all of the following in aceord
was entered, the most recent release petition was denied or @Rgewith par (c):
mostrecent order for conditional release was revoked. The-direc 1. Make a reasonable attentptnotify the victim of the crime
tor of thefacility at which the person is placed may file a petitiomommittedby the defendant pif the victim died as a result of the
underthis paragraph on the persstvehalf at any time. crime,anadult member of the victira'family or if the victim is

(b) If the persorfiles a timely petition without counsel, theyounger than 18 years old, the victnparent or legal guardian.
courtshall serve a copy of the petition the district attorney and, 2. Notify the department of corrections.
subjectto sub(7) (b), refer the matter to the state public defender (c) The notice under pafb) shall inform the departmenf
for determination of indigency and appointment of counsel undssrrectionsand the person under péb) 1. of the defendant
$.977.05 (4) (j) If the person petitions through counsel, his or hé'ameand conditional release date. The disattirney shall send
attorneyshall serve the district attorney the notice, postmarkedo later than 7 days after the court orders
(c) Within 20 days after receipt of the petition, the court shdihe conditional release under this section, to the department of
appointone or more examiners having the specialized knowledgerectionsand to the last—known address of the person under par
determinedby the court to be appropriate, who shall examine tife) 1.
personand furnish a written report of the examination to the court (d) Upon request, the department of health and faseilyices
within 30 days after appointment. The examiners shall have rehall assist district attorneys iobtaining information regarding
sonableaccess to the person fourposes of examination and topersonsspecified in par(b) 1.
the persons past and present treatment records, as defined in S(5) perition For TERMINATION. A person on conditional e

51.30(1) (b) and patient health care records, as provided ungggse or the department of health and family services on his or her
$.146.82 (2) (c) If any such examiner believes that the peisonpenalf, may petition the committing court to terminate the order
appropriatefor conditional release, the examiner shall report Q& commitment.If the person files a timely petition without ceun
thetype oftreatment and services that the person may need whiig the court shall serve a copy of the petition on the district attor
in the community on conditional release. neyand, subject to sul7) (b), refer the matter to the state public
(d) The court, without a juryshall hear the petition within 30 defenderfor determinationof indigency and appointment of
daysafter the report of theourt-appointed examiner is filed withcounselunder s977.05 (4) (j) If the person petitions through
the court, unless the petitioner waives this time limit. Expensesunselhis or her attorney shall serve the distattbrney The
of proceedingsinder this subsection shall be paid as provided upetition shall bedetermined as promptly as practicable by the
ders.51.20 (18) The court shall grant the petition unless it findsourtwithout a jury The court shall terminate tloeder of com
by clear and convincing evidence that the person would pose a siitmentunlesst finds by clear and convincing evidence that fur
nificant risk of bodily harm to himself or herself or to others or ather supervision is necessary to prevent a significant risk of bodily
seriousproperty damage if conditionally released. In making thisarmto the person do others or of serious property damage. In
determinationthe court may considewithout limitationbecause makingthis determination, the court may consjdeithoutlimi-
of enumeration, th@ature and circumstances of the crime, th&tion because of enumeratiotihe nature and circumstances of
person’smental history and present mental condition, where tlige crime, the persoa’'mental history and current mental cendi
personwill live, how the person will support himself or herselftion, the persors behavior while on conditional release, atahs
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for the persors living arrangements, support, treatment and other 1. Counsel. If the person claims or appears to be indigent, the
requiredservices after termination of the commitment ardér courtshallrefer the person to the authority for indigency deter
petition under this subsection may not filed unless at least 6 minationsunder s977.07 (1)

monthshaveelapsed since the person was last placed on-condi 2 Remain silent.

tional release or since the mastent petition under this subsec 3. Present and cross—examine witnesses.

tion was denied. 4 H he heari ded b
(6) EXPIRATION OF COMMITMENT ORDER. (&) At least 60 days - Have the hearing recorded by a court reporter

prior to the expiration of a commitment order under étjpthe  (€) If the person wishes to be examined by a physiciase-as
departmenbf health and family services shall notify all of the folfinedin s.971.16 (1) (a)ora psychologist, as defined in%5'1.16
lowing: (1) (b), or other expert of his or her choice, the procedure under

1. The court that committed the person. s.971.16 (4)sha]| apply U_pon motion c_)f an indigent person, the
2. The district attorney of the county in which the corami courtshall appoint a qualified _and available examiner for t_he per
mentlorder was entered t'son at public expense. Examiners for the person or the district at
DA torneyshallhave reasonable access to the person for purposes of
3. The appropriate county department undebk42or  eyamination,and to the persos’past and present treatment re
51.437 cords,as defined in £1.30 (1) (b) and patient health care records
(b) Upon the expirationf a commitment order under siib), asprovided under s146.82 (2) (c)
the court shall dischae the person, subject to the ri_ght of the de (d) Upon a showing by the proponent of gaadise under s.
gartmentof he dalth gﬂfzamg{ Zg;wces tre zppro_prlate county 807.13(2) (c) testimony may be received into the record of a-hear
epartmenunder s51.420r51.437to proceed against terson .ing under this section by telephone or live audiovisual means.
underch.51 or55. If none of those departments proceeds agains : . .
the person under i1 or55, the court may order the proceeding, (8) APPLICABILITY. This section governs the commitment, re
(6m) NOTICE ABOUT TERMINATION OR DISCHARGE. (&) In this Ieaseanc_i dischage of persons adjudicatedt gullt_y by reason of
subsection: ‘ mentaldiseas@r mental defect for &8nses committed on or after
e~ . . . Januaryl, 1991. The commitment, release and dispharf per
1. “Crime” has the meaning designated i849.01 (1) sonsadjudicated not guilty by reason of mental disease or mental
2. "Member ofthe family” means spouse, child, sibling, pargefectfor offenses committed prior to January 1, 1991, shell

entor legal guardian. governecby s.971.17 1987 stats., asfattedby 1989 Wsconsin
3. “Victim” means a person against whom a crime has begot 31
committed. History: 1975 c. 4301977 c. 3531977 c.428s.115 1983 a. 359Sup. Ct. Order

: : 141Wis. 2d xil (1987):1987 2394 1989 a. 31142, 334, 359 Sup. Ct. Orderl58
(b) If the court orders that the defendamommitment is ter [\ Ui 690)1997 2. 39189, 269, 1093 a. 1698, 227 1995 a. 259126 (19)

minatedunder sub(5) or that the defendant be disafjedl under 1995a. 417425 440, 448 1997 a. 35130, 181, 252, 275 1999 a. 892001 a. 95
sub.(6), the department of health and family serviskall do all 109

of the following in accordance with pgc): Cross Refeence: See also clHFS 98 Wis. adm. code.
Judicial Council Note, 1990:Sub. (7) (d) [created] conforms the standard fer ad

1. If the person has submitted a card under(@arequesting - missionof testimony by telephone or live audio-visual means at hearings under this
notification, make a reasonable attempt to notify the viofithe sectionto that governing other evidentiary criminal proceedings. [Re Order ef
crime committedoy the defendant, gif the victim died as a result 1‘:“9? b. (3, the d | A | ol u

; g ; ; i eithersub. (3), the due process clause, or the equal protection clause provide a
qf the crime, an aduthember of the qutlr.ﬂ famlly or if the vic right to a jury trial in recommitment proceedings. Statd.6.159 Ws. 2d 206464
tim is younger than 18 years old, the victirparenbr legal guard  nw.2d41 (Ct. App. 1990).
lan. Thestate, and not the county responsible for funding the conditions for a person
H : conditionally released under this section. RoloGoers,174 Ws. 2d 709 497

2. Notify the department of corrgctlons. NW.20 724(Ct. App. 1993)

(c) The notice under pafb) shall inform the departmewof It is not a denial of due process for an insanity acquitee to be confined to a state
correctionsand the person under péo) 1. of the defendant healthfacility for so long as he or she is considered dangerous, although sane, pro
nameand terminafion or iscige date. The department of healtedha  eommimentdoes ot exceed e masmum e of mprisonmen
andfamily services shall send.thm).tlce, po.stmarked at least 7the burden of proothat the commitment should continue because the individual is
daysbefore thedefendans termination or dischge date, to the adangeto himself, herself, or others. StatdRandall 192 Ws. 2d 800532 N.W2d

departmenbf correctionsand to the last-known address of th&4(1995).
Thesentence of a defendant convicted of committing a crime while committed due
personunder par(b) 1. . . to a prior not guilty by reason of mental disease or defect commitment under s. 971.17
(d) The department of health and family services shall desig@ynot beserved concurrent with the commitment. Sta®aulczewski209 Wis.
andprepare cards for persons specified in {érl.to send to the 2d 1,561 N.W2d 781(Ct. App. 1997).
department.The cards shall have space for these persque+o A court may not order a prison sentence consecutive to an s. 971.17 commitment.
. . . A sentence can only be imposed concurrent or consetui@wvether sentence. State
vide their names a_nd addrt_esses, the narﬂeecﬁppllcablg def}end v. Hart 211 Wis. 2d 584568 N.W2d 307(Ct. App. 1997).
antand any other information the department determines is-neceg commitment under this section is legal cause under s. 973.15s(8y tine sen
sary. The department shall provide the cards, withoutgeghap tenceof a defendant who commits a crime while servingetramitment. Whether
district attorneys. District attorneys shall provide the cards -Witﬁ? stay the sentence while the commitment isfist®r to begin the sentence imme
! o . ! iatelyis within the sentencing coustdiscretion. State $zulczewski216 Ws. 2d
outchage, to persons specified in pdr) 1. These persons may 494 574 N.w2d 660(1998).
sendcompleted card® the department. All departmental records sub.(3) (c) is unconstitutional to the extent that it allows administration of psycho
or portions of records that relate to mailing addreefésese per  tropic medication to an inmate based on a finding of incompetence to refuse without
sonsare not subject to inspection or copying undeigs35 (1) therebeing a finding that the inmate is dangerous to himself or others. HDiSS®S,

exceptas needed to comply with a request under @ub) (d)or 962F. Supp. 192(1997).

$.301.46 (3) (d) » 971.18 Inadmissibility of statements for purposes of
(7) HEARINGS AND RIGHTS. (&) Thecommitting court shall examination. A statement made by a person subjectqusto
conductall hearings under thiection. The person shall be giverghjatric examination or treatment pursuant to this chapter for the
reasonable notice of the time and place of each such he@ieg. pyrposenf such examination or treatment shall not be admissible
courtmay designate additional persons to receive these noticgsevidence against the persoreimy criminal proceeding on any
(b) Without limitation by enumeration, at any hearing undegsueother than that of the perserhental condition.
this section, the person has the right to: History: 1993 a. 486
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971.19 Place of trial. (1) Criminal actions shall be tried in  (3) SUBSTITUTION OF JUDGE ASSIGNED TO PRELIMINARY EX-
the county where the crime was committed, except as otherwis@nATION. (@) In this subsection, “judge” includes a circuit court
provided. commissionemwho is assigned to conduct the preliminary ex

(2) Where2 or more acts are requisite to the commission gmination.
any offense, the trial may be in any county in which any of such (b) A written request for the substitution of afelient judge
acts occurred. for the judge assigned to preside at the preliminary examination
(3) Wherean ofense is committed on or within one—fouch May be filed with the clerk, or with the court at the initial appear

amile of the boundary of 2 or more Countiesy the defermtmyt ance. If flled W|th the Clerk, the l’equest mustfﬂed at |eaSt 5 days
betried in any of such counties. beforethe preliminary examination unless the court otherwise

4) If a crime is committed in, on or against any vehicle-padi€rMits. Substitution of a judge assigned to a preliminexy
ing(tr)nrough or within this state, and it c%nnot regdily be drt)et minationunder this subsection exhausts the rigtsiubstitution
minedin which county the crime was committed, the defendafit" (e duration of the action, except under sib.
may be tried in any county through which such vehicle has passed4) SUBSTITUTION OF TRIAL JUDGE ORIGINALLY ASSIGNED. A
or in the county where the defendarttavel commenced or termi Written request for thesubstitution of a diérent judge for the
nated. judgeoriginally assigned to the trial of the action may be filed with

(5) If the act causing death is in or@unty and the death-en the clerk before making any motions to the trial court and before

suesin anotherthe defendant may be tried in either coutityer arraignment.

therlocation can be determined, the defendant may be tried in thel5) SUBSTITUTION OF TRIAL JUDGESUBSEQUENTLYASSIGNED. If
countywhere the body is found. anew judge is assigned to the trial of an action and the defendant

(6) If an ofense is commenced outside the state and is c{ﬁas not exefrms%d thebrlght fo S&gsmme. aan assugnlge,f_zla \c/ivnt_ h
summatedwithin the state, the defendamtay be tried in the enrequest for the substitution new judge may be filed wit
countywhere the dénse wés consummated the clerk within 15 days of the cleskgiving actual notice or send

o i ing notice of theassignment to the defendant or the defendant’
(7) If a crime is committed on boundary waters at a plaggomey. If the notification occurs within 20 days of the date set
where2 or more counties have common jurisdiction und2r@8 o trial, the request shall be filed within 48 hours of the cterk’
or 2.04or under any other lavthe prosecution may be in eithergiying actual notice or sending notice of the assignment. If the no
county. The county whose proceagainst the éénder is first tification occurs within 48 hours of the trial or if there has been no
servedshall be conclusively presumed to be the county in whi tification, the defendant may make an orahaitten request for
the crime was committed. substitutionprior to the commencement of the proceedings.
(8) In an action for a violation of 848.31 the defendant may () SuBSTITUTION OF JUDGEIN MULTIPLE DEFENDANT ACTIONS.
be tried in the county where the crime was committed or thg actions involving more than one defendant, the request fer sub
countyof lawful residence of the child. stitution shall be made jointly by all defendants. If severance has
(9) In an action under 801.45 (6) (apr (ag), the defendant beengranted and the right to substitute has not been exercised
may be tried in the defendasttounty of residence at the tii@t prior to the granting of severance, the defendant or defendants in
thecomplaint is filed. If the defendant does not have a county@dichaction may request a substitution under this section.
I’esidencén thIS state at the tlme that tbemp|alnt is f|led, or if (7) SUBSTITUTION OFJUDGEFOLLOWING APPEAL. If an appe"ate
the defendant county of residence is unknown at the time that th@urt orders a new trial sentencing proceeding, a request under
complaintis filed, the defendant may be tried in any of the followhis section may bdiled within 20 days after the filing of the

ing counties: remittitur by the appellate court, whether or not a request for sub
(a) Any county in which he or she has resided while subjectstitutionwas made prior to the time the appeal was taken.
s.301.45 (8) PROCEDURESFORCLERK. Upon receiving a request fsub

(b) The county in which he or she was convicted, found nstitution, the clerk shall immediately contact the judge whose sub
guilty or notresponsible by reason of mental disease or defectspitution has been requested for a determinationtafther the re
adjudicateddelinquent for the sexfeinse that requires the persormquestwas made timely and in proper forrti.no determination is
to register under 801.45 madewithin 7 days, the clerk shall refer the matter to the chief

(c) If the defendant is required to register und804.45 (1g) judgefor the determination and reassignment ofatfion as nec

(dt), the county in which the perseras found to be a sexually vio €ssary If the request is determined to be profiegclerk shall re
lent person under cl280. questthe assignment of another judge undéisd..03

(d) If the person is required to register only und@04.45 (1g) ~ (9) JUDGE'SAUTHORITY TOACT. Upon the filing of a request for
(f) or(g), any county in which the person has been a student in #higstitutionin proper form and within the proper time, the judge
stateor has been employed or carrying on a vocation in this stapd0sesubstitution has been requested has no authority to act fur
(10) In an actiorunder s30.547for intentionally falsifying an therin the action except to conduct the initial appearance, accept
applicationfor a certificate of numbea registration or a certifi pleasand set bail. o )
cateof title, the defendant may be tried in the defendasaunty ~ (10) FORM OF REQUEST. A request for substitution of a judge
of residence at the time that the complaint is filed, in the courffjgy be made in the following form:
wherethe defendant purchased the boat if purchased from a deS[6ATE OF WISCONSIN
or the county where the departmennatural resources receivedCIRCUIT COURT
the application. ... County
History: 1987 a. 3321993 a. 98486, 1995 a. 4401997 a. 1981999 a. 89 4 .
Whenfailure to file a registration form and the act of soliciting contributions wc—:rt?tate of Visconsin

elementof the ofense, venue was proper in either of the 2 counties under sub. (2). VS.
Blenskiv. State;73 Wis. 2d 685245 N.W2d 906(1976). (Defendant)

971.20 Substitution of judge. (1) DEFINITION. In this see Pursuanto s.971.20the defendant (or defendants) request (s)
tion, “action” means all proceedings before a court from the ﬁ“r@substltutlon for thédon. .... as judge in the above entitled action.
of a complaint to final disposition at the trial level. Dated...., .... (year)

(2) ONE sussTITUTION. In any criminalaction, the defendant ....(Signature of defendant or defendatftorney)
hasa right to only one substitution aefjudge, except under sub. (11) RETURNOF ACTION TO SUBSTITUTEDJUDGE. Upon the fit
(7). The right of substitution shall be exercised as provided in thigy of an agreement signed by the defendant or defesdzttuF
section. neyand by the prosecuting attornéye substituted judge and the
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substitutingjudge, the criminal action and all pertinent recordshall determine where the defendant, if he or she is in custody
shallbe transferred back to the substituted judge. shallbe held and where the record sheallkept. If the criteria un

History: 1981 c. 1371987 a. 271997 a. 2502001 a. 61 ders.971.225 (1) (ajo (c) exist, the court may proceed under s.
NOTE: See thel979-80 Statutes for notes and annotationglating to 971.20 971 22 5(2).
prior to its repeal and ecreation by ch. 137, laws of 1981. History: 1981 c. 15

Judicial Council Note, 1981:Section 971.20 has been revised to clarify its ebjec ) .
: : i i e ; ; Relevantfactors as to whether a change of venue shouldbeemregranted include:
tive of allowing defendants in crimingiials one substitution of the assigned judge. he inflammatory nature of publicity concerning the crime: 2) the degrebich

uponmaking a timely request. The statute is not to be used for delay nor for “jul bl S - h
shopping,’but is to ensure a fair and impartial for the defendants. The statute 20versepublicity permeated the area from which iy would be drawn; 3) the tim

f ; e : ing and specificity of th@ublicity; 4) the degree of care exercised; 5) the amount of
gi(::%snot govern removal for causéthe assigned judge through afidaivit of preju difficulty encountered in selecting the jury panel; 6) the extent to which the jurors
’ " . _— . werefamiliar with the publicity; 7) the defendants use of challenges available in voir
Sub.(2) clarifies that the defendant has a right to only one substitution of judgeyie ) the states participation in adverse publicity; 9) the severity of tHerfe
acriminal action, unless an appellate court orders a new trial. Prior sub. (2} so Riargedand 10)he verdict returned. Statektebard50 Ws. 2d 408184 N.W2d
vided, but the efiect of this provision was unclear in light of the introductpiyase 156 (1970). ’ ’ '
of prior sub. (3). . I . . While actual prejudice need not be shown, there must be a shofdngasonable
Sub.(3) allows the defendasttight ofsubstitution to be used against the judgeyopanility of prejudice inherent in the situation. GibsoBtate55 Wis. 2d 1.0, 197
assignedo the preliminary examination and specifies the timing of these requesggy,20813(1972).
Sub.(4) allows the defendastright ofsubstitution to be used against the judge Thetiming, specificity inflammatory nature, and degree of permeation of public
originally assigned to preside at trial, specifying the timing of these requests. ity is extremely important in determining the likelihood of prejudiciae communi
~Sub.(5) allows the defendasttight of substitution to be used agamgtidge as  ty. State ex rel. Hussong Froelich,62 Wis. 2d 577215 N.W2d 390(1974).
signedto preside at trial in place of the judge originally assigned, specifying the tim whennews stories concerning the crime were accurate informational articles of

ing of these requests. anature that would not cause prejudice and 4 months had elapsed betweétithe
Sub.(6) clarifies that all defendants in a single action must joinsnbstitution  cation of the news stories and the trialténded to indicate little or no prejudice
request. againsthe defendant. JonesState66 Ws. 2d 105223 N.W2d 88991974).

Sub.(7) allows a substitution request to be made upon appellate réonandew Therewas no abuse of discretion in not changing the venue of a prosecution for
trial, irrespective of whether a substitution of judge was requested prior to the appkstt-degreenurder when the transcript of the heammgthe issuance of the arrest war
It is the only exception to the rule of one substitution per action. The time limit fantwas sealed, the preliminary examination and other hearingsciesesl to the
therequest is tied to filingf the remittiturin accordance with Rohl $tate97 Wis.  public and press, the police aptbsecutor refused to divulge any facts to the public
2d514(1980). [LRB NOTE: Senate Amendment 1 revised this subsection to alodpress, and press reponsre generally free from the details of incriminating evi
allow the substitution request to be made upon appellate remand for new sentendémge,straightforward, and not incendiaryStatev. Dean,67 Ws. 2d 513 227
proceedings.] N.W.2d 712 (1975).
Sub. (8) provides for the determination of the timeliness and propriety of the subOnly the defendant may waive the rightvenue where the crime was committed.
stitutionrequest to be made by tbisief judge if the trial judge fails to do so within Statev. MendozaB80 Ws. 2d 122258 N.W2d 260(1977).
7 days. Theright to venue where the crime occurred is not a fundamental right of a criminal
Sub.(9) is prior sub. (2), amended to allow fhdge whose substitution has beendg{ggt%ag(t)-JnhS%F&‘;{fg’getson%?;’gqﬁgﬁg%“gzﬂ‘g;;’;%%; gotr?ggrcriugggiggt]é v
requestedo accept any plea. Tipeior statute allowed the judge to accept only pleei :
of not guilty This revision promotes judicial economy by aliowing the judge whoddereford,224 Ws. 2d 605592 N.W2d 247(Ct. App. 1999).
substitutionhas been requested to accept a guilty or no contest plea tendered by the i
defendanbefore the action is reassigned. Defendants preferring to have guilty or9i81.225 Jury from another county . (1) In lieu of chang

contestpleas accepted by the substituting judge may obtain that result by standj i i
muteo;[ppleading n%t guilt);/ until after the %(J:tior% has )bleen reassigned. Y qﬁg the. place)f trial under 3971'.2.2 (3)the court may require the
Sub. (10) is prior sub. (5). selectionof a jury under sul{2) if:
Sub. (1) is prior sub. (6). [Bill 163-S] (a) The court has decided to sequesterjurors after the com
Section 971.20, 1979 stats., was not unconstitutional. Ste@mes, 106 Ws. mencemenbf the trial, as provided in 872.12

2d 31,315 N.W2d 703(1982). b Th ds for chanaing the ol  trial und
Whenan appellate court remands for the exercise of discretion in ordering restitu ( ) ere are grounds for changing the place or trial under s.
tion, it has notemanded for a sentencing proceeding, and the defendant is not entiledl .22 (1) and

to substitution under sulf7). State vFoley 153 Wis. 2d 748451 N.W2d 796(Ct. (c) The estimated costs to the couappear to be less using
App. 1989).

Whenan initial appearance is conducted before the judge assigned to hear theH‘lﬁ proce_dur_e under this section than using the procedure fer hold
ter, strict application of the filing deadline is appropriate; when the intake system déRg the trial in another county

not provide adequate notice of thesigned judge prior to arraignment, deadlines are ; ; ; :

relaxedto allow the defendant to intelligently exercise the righnti V. Waukesha (2) If the court decides to procee_d unc_ier t_hIS sectlo_n it shall

CountyCircuit Court, 159 Ws. 2d 783464 N-W2d 853(Ct. App. 1990). follow theprocedure under 871.22until the jury is chosen in the
grzg;e a jL(dege is guglsti’(uteéj fre judge may onlybafct in tne cage as szgcgigd i@nd county At that time, the proceedings shall return to the -origi

sup. ; understandable inadvertent appearance before the substituted jodge i i i i e

awaiver of the substitution. StateAustn, 171 Ws. 24 251490 N.wzd 780(ct. Nal county using the jurors selected in the 2nd coufibe original

App. 1992). countyshall reimburse the 2nd county for all applicable costs un

Whena case isssigned to a newly appointed judge prior to the appairtiéhg  ders.814.22
thejudicial oath, the time limit to request a substitution commencéiseodate the History: 1981 c. 15; 1991 a. 39
appointeebecomes a judge. StrongDane County Circuit Court,84 Wis. 2d 223
416N.W.2d 451(Ct. App. 1994). . : .
Thereis no “trial court” under sub. (4) until after a bindavér motion to reduce 971.23 Discovery and inspection. (1) WHAT A DISTRICT

bail prior to the bindover wasot a motion to the trial court that prevented fiing 2ATTORNEY MUST DISCLOSETO A DEFENDANT. Upon demand, the dis

F\quwu%saf% g?i)gg%u)uon. Mace. Green Lake Co. Circuit Couft93 Ws. 2d 208532 trict attorney shall, within a reasonable time before trial, disclose
‘A defendant who is chged jointly with another defendant may not obtain—subtq thedefendant or hI_S or her attorney and permit the defendant or

stitution of a judge under sub. 6) when the codefendaniset before the court. NiS OF her attorney to inspect and copy or photograph all of the fol

Sub.(6)applies in all multiple defendant actions when a codefendant is unavailaldaving materials and information, if it is within the possession,
to join orrefuses to join a substitution request. Garibagircuit Court for Kenosha custodyor control of the state:

County,2002 W1 App 164, _ W.2d __ 647 N.W2d 455 X .

(a) Any written or recorded statement concerning the alleged
971.22 Change of place of trial. (1) The defendanmay Ccfime made by the defendant, including ttestimony of the
movefor a change of the place of trial on the ground that an imp&efendantn a secret proceeding unde®68.260or before a grand
tial trial cannot be had in the count¥he motion shall be madejury, and the names of witnesses to the defenslanttten state
atarraignment, but it may be made thereafter for cause. ments. .

(2) Themotion shall be in writing ansupported by &tlavit (b) A written summary of all oral statements of the defendant
which shall state evidentiary facts showing the nature of the-preI’Mh'Ch the district attorney plans to use in the course of theatrl
dicealleged. The district attorney may file countdidafvits. he names of witnesses to the defendrotal statements.

(3) If the court determines that there exists in the county where(Pm) Evidence obtained in the manner described under s.
the action is pending such prejudice that a fair trial canndieloe 968.31(2) (b) if the district attorney intends to use the evidence
it shall order that the trial be held in any county where an impar@trial-
trial can be had. Only one change may be granted under this sut{C) A copy of the defendasttriminal record.
section. The judge who orders the change in the pidi¢gal shall (d) Alist of all witnesses and their addresses whom the district
presideat the trial. Preliminary matters prior to trial may be-corattorneyintends to call at the trialThis paragraph does not apply
ductedin either county at the discretion thfe court. The judge to rebuttal withesses or those called for impeachment only
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(e) Any relevant written or recorded statements of a witnesstify the other party of the existence of the additional material or
namedon a list under pafd), including anyvideotaped oral state names.
mentof a child under_§)08._08 any reports or statements ofeX  (7m) SaNCTIONSFORFAILURE TO coMPLY. (a) The courshall
pertsmade in connection with the casgiban expertioes not pre  excludeany witness not listed or evidence not presented for in
parea report or statement, a written summary of éxperts  spectionor copying required by this section, unless good cause is
findings or the subject matter of his or her testimaanyd the re  shownfor failure to comply The court may in appropriate cases
sultsof any physical or mental examination, scientific test, expegrantthe opposing party a recess or a continuance.

mentor comparison that the district attorrietends to dér in ev (b) In addition to or in lieu of any sanction specified in @y
idenceat trial. a court may subject to sub(3), advise the jury of any failurer
(f) The criminal record of a prosecution witness whieh refusalto disclose material or information required to be disclosed
knownto the district attorney undersub.(1) or (2m), or of any untimelydisclosure of material
(9) Any physical evidence that the district attorney intends @ information required to be disclosed under gpor (2m).
offer in evidence at the trial. (8) NoticeoFaALBl. (a) If the defendant intends to rely upon
(h) Any exculpatory evidence. analibi as a defense, the defendant sgiatk notice to the district

(2m) WHAT A DEFENDANT MUST DISCLOSETO THE DISTRICTAT-  &ttorneyat thearraignment or at least 15 days before trial stating
TORNEY. Upon demand, the defendant or his or her attorney shBﬁ‘{“CUlar'the placewhere the defendant claims to have been
within a reasonable time before trial, disclose todiserictattor ~ WNenthe crime is alleged to have been committed together with

neyand permit the district attorney irispect and copy or pheto the names and addresses of witnesses to the alibi, if know_n._ If at
graphall of the following materials and information, if it is within the close of the state’case the defendant withdraws the alibi or

the possession, custody or control of the defendant: if at the close of the defendantase the defendant does not call
. . someor any of the alibi witnesses, the state shall not comment on
(@) Alist of all witnesses, othéhan the defendant, whom they, s jefendant withdrawal or on the failure to call some or afy
defendantintends to call at trial, togethevith their addresses. y,q 5jipj witnesses. The state shall not call any alibi witnesses not
This paragraph does not apply to rebuttal witnesses or those Caﬂéﬁ?d by the defendant for the purpose of impeaching the defen
for impeachment only _dant'scredibility with regard to the alibi notice. Nothing in this
(am) Any relevant written or recorded statements of a witneggctionmay prohibit the state from calling said alibi witnesses
named on a list under péa), including any reports or statementsany other purpose.
of expertsmade in connection with the caseiban expert does 1) | gefault of such notice, no evidence of the alibi shall be
not prepare a report or statement, a written summary of the gX eivedunless the court, for cause, orders otherwise.

pert'sfindings or the subject matter of his or her testimamyl . . - -
including the resultsf any physical or mental examination, seien_ _(C) The court may enlge the time for filing a notice of alibi
§Opr0wded in pata) for cause.

tific test, experiment or comparison that the defendant intend$* . . . o
offer in evidence at trial. (d) Within 10 days after receipt of the notice of alibi, or such

(b) The criminal record of a defense witness, other than gthfertame as .the.cour.t .orde;s,hthe district agorggy shall fL.jf‘L]Bh
defendantwhich is known to the defense attomey efendannotice in writing of the names and addresses, if known,
. ) 4 of any witnesses whom the state proposesfar of rebuttal to
_(c) Any physical evidence that the defendant intendsféw of giscreditthe defendarg alibi. In default of such notice, no rebut
in evidence at the trial. tal evidence on the alibi issue shall be receiveféss the court,
(3) COMMENT OR INSTRUCTION ON FAILURE TO CALL WITNESS. for cause, orders otherwise.
No comment or instruction regardl_ng the failure to callimess (e) A witness list required under péa) or(d) shall be provided
atthe trial shall be made or given if the sole bésissuch com iy addition to a witness list required under gab.(d)or (2m) (a)
mentor instruction is thdact the name of_ the witness appeargnda witness disclosed on a list under {ap(d)or(2m) (a)shall
upona list furnished pursuant to this section. beincluded on dist under par(a) or (d) if the witness is required
(5) ScieNTIFIC TESTING. On motion of a party subject © to be disclosed under p4a) or (d).
971.31 (5) the court may order the production of any item of (9) DeoxyriBoNUCLEICACID EVIDENCE. (a) In this subsection
physicalevidence which is intended to be introduced atriaé  “deoxyribonucleic acid profile” has the meaning given in s.
for scientific analysis under such terms and conditions as the cadd.74(2d) (a)

prescribes. _ (b) Notwithstanding suk(1) (e)or (2m) (am) if either party

(6) ProTECTIVEORDER. Uponmotion of a partythe court may intendsto submit deoxyribonucleic acid profile evidence at a trial
atany time order that discoveryspection or the listing ofit-  to prove or disprove the identity ofp@rson, the party seeking to
nessegequired under this section be denied, restrictedeor introducethe evidence shall notify the other party of the intent to
ferred,or make other appropriate orders. If the distitdrney introducethe evidence in writing by mail at leats days before
or defense counsel certifies that to list a witnesy subject the the date set for trial; and shall provide the other pavithin 15
witnessor others to physical or economic harm or coercion, tiysof request, the materialentified under sub(1) (e) or par
court may order that the deposition of the witness be taken p@m) (am) whichever is appropriate, that relates to the evidence.
suantto s.967.04 (2)o (6). The name of the witness need not be (c) The court shall exclude deoxyribonucleic acid profile evi
divulged prior to the taking of such deposition. If the witness bgenceat trial, if the notice and production deadlines under(ppr
comesunavailable or changes his or her testimding deposition are not met, except the couray waive the 45 day notice require
shallbe admissible at trial as substantive evidence. ment or mayextendthe 15 day production requirement upon-stip

(6m) IN cAMERA PROCEEDINGS. Either party may move for an ulation of the parties, or for good causettié court finds that no
in camera inspection by the court of any document required togaaty will be prejudiced by the waiver or extensicfhe court may
disclosedunder sub(1) or (2m) for the purpose of masking or-de in appropriate cases grant the opposing parécass or continu
leting any material which is not relevant to the case being trieshce.

The court shall mask or delete any irrelevant material. (10) PAYMENT OF PHOTOCOPYCOSTSIN CASESINVOLVING INDI-

(7) ConNTINUING DUTY TO DISCLOSE. If, subsequent to com GENTDEFENDANTS. When the state public defender or a private at
pliancewith a requirement of this section, and prior to or duringrneyappointed under 877.08requests photocopies of any item
trial, a party discovers additional material or the names of adthatis discoverable under this section, the state public defender
tional witnesses requested which are subject to discowvesgee  shallpayany fee chayed for the photocopies from the appropria
tion or production under this section, the party shall prompttion under s20.550 (1) (f) If the person providing photocopies
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underthis section chges the state public defender a fee for the Sub.(7) requires determination by the trélurt of whether noncompliance was

: : for good cause; if it was not, exclusion is mandatdfrit was, sanction is discretion
photocopiesthe fee may not exceed the actual, necessarylandary_ State yWild, 146 Ws. 2d 18429 N.W2d 105(Ct. App. 1988).

rectcost of photocopying. Criminal defendants are not required to comply with the rules of criminal-proce
History: 1973 c. 1961975 c. 373421;1989a. 1211991 a. 2231993 a. 16486, dureto obtain a record available under the open records $tate ex rel. dung v
1995a. 27 387, 2001 a. 16 Shaw 165 Wis. 2d 276477 N.W2d 340(Ct. App. 1991).

Inadequatgreparation for trial that results irdéstrict attorneys failure to disclose  When the statinferred that a complainant sought psychological treatment as the
all scientific reports does not constitute good cause for the failure if the defensgeisultof a sexual assault by the defendant but did riet tfe psychological records
misled,but this is subject to the harmless error ruleoldV. State 57 Ws. 2d 344 or opinions of theherapist as evidence, it was not improper to deny the defendant
204N.W.2d 482(1973). accesdo the records when the court determined that the records contained nothing

Whena prosecutor submitted a list of 97 witnessestended to call, the court thatwas material to the fairness of the trial. Statelainiero,189 Ws. 2d 80525
should have required him to be more specific as to those he really intended to sallv.2d 304(Ct. App. 1994).

Irby v. State 60 Ws. 2d 31, 210 N.w2d 755(1973). Althoughof public record, it is an intolerable burdenadefendant to be required

Whena party successfully moves to have material masked or deleted from a discontinually comb criminal records to determine if any of the statéhesses are
coverydocument, the proper procedure to be pursued is to place it in a sealed esubjectto criminal penalty The burden is on the state to provide this information,
lope or containerif necessaryso that it may be preserved for appellate revistate  particularlyin light of a discovery request for the criminal records of the staiié’

v. Van Ark,62 Wis. 2d 155215 N.w2d 41(1974). nesses.State vRandall,197 Ws. 2d 29539 N.w2d 708(Ct. App. 1995).

Underboth the provisions of this section and the constitutional duty of the state tdSub.(2m) requires disclosure of relevant substantive information that a defense ex
discloseto a criminal defendant evidence that is exculpatory in nature,ishesge  pertis expected to present at trial whether as to findings, test results, or a description
quiremento provide exculpatory evidence that is not within the exclusive possessmiiproposed testimonyThe privilege against self-incrimination and the right to-pres
of the state and does not surprise or prejudice the defendant.. Stalteoun57 Ws.  entadefense are not violated by the requirement. St&ewels221 Ws. 2d 315
2d 204 226 N.W2d 504(1975). 585N.W.2d 602(Ct. App. 1998).

Although substantial evidence indicates that the state had subpoenaed its “rebdkhis section does not provide for postconviction discovieny a defendant has
tal” witness at least 2 weeks before he was called to testify and deliberatetjnneld right to postconviction discovery when the sought after evidence is relevant to an is
backfor “dramatic” efect, no objection or motion to suppress was made on the prosereof consequence. State@'Brien, 223 Ws. 2d 303588 N.W2d 8(1999).
groundthat the witness was not a bona fide rebuttal witness hence objedtien to The states failure to disclose that it took samples failed to have them analyzed
witness’testimony was waived. CaccitoloState 69 Wis. 2d 102230 N.W2d 139 affectedthe defendarg’right to a fair trial, because it prevented the defendant from
(1975). raisingthe issue of the reliability of the investigation and from challenging the credi

The prosecutdss duty to disclose does not ordinarily extend to discovery ofcrimpility of a witness who testified that the test had not been performed. . RetReal,
nal records from other jurisdictions. The prosecutor must make good faittsed ~ 225Wis. 2d 565593 N.W2d 461(Ct. App.1999). ) )
obtainrecords from other jurisdictions specifically requested by the defense. Jone¥henan indigent defendant requests the state to furnish a free transcript of a sepa
v. State 69 Ws. 2d 337230 N.W2d 677(1975). rate}rlal of a codefendant, the defendant must show that the transcript will be valuable

Policeofficers’ “memo books” and reports were within the rule requiring produd® him or her State vOswald, 2000 WI App 232 Wss. 2d 103606 N.W2d 238
tion of witness statements, since the books and reports were written dfficaes, Sub.(2m) (am) requires that any statement made by a witness named in a list under
thereportssigned by them, and bottfioers testified as to the incident preceding de Par.(a) must be disclosed. Once a party is included on the listrasses under par
fendant'sarrest. State.\Groh,69 Ws. 2d 481230 N.W2d 745(1975). (a), statements by the witness must be disclosed. S@tibble, 2001 WI App 227,

When the state calls a witness not included in its list of witnesses, the preferz%* Wis. 2d 409636 N.W2d 488 . e . .
procedure is not to strike the witness but to allow a defendant, who makes a timefy Prosecutor has no duty to list a rebuttal witness if it is anticipated before trial that
showingof surprise and prejudice, a continuancéiciet to interview thewitness. ~ the witness will be called. The defense takes its chances wresingfa theory of
Kutcherav. State 9 Wis. 2d 534230 N.W2d 750(1975). defenseand the state can keep knowledge of its legitimate rebuttal witnesses from the

Thewritten summaryunder sub. (1), of all oratatements made by the defendan Efend?‘:gv'i\t‘hwzta/ig%ing sub. (1) (d). Stat&enkol, 2002 W1 Appl74,__ Wis.

thatthe state intends to introduce at trial is not limited to statements to the poli o . . .
Incriminatingstatements made by the defendant to 2 witnesses were within the sco&ﬂ"esmte unconstitutionally excluded the defenczaithi testimony for failure to
of the disclosure statute. Kutcherstate59 Ws. 2d 534230 N.W2d 750(1975).  complywith this section, buthe error was harmless. AliceaGagnon675 F2d 913
All statements, whether possessed by direct-examining counsel or crogsg—82 . . . .
examiningcounsel, must be producetgre notes need not be produced. State v Comparisorof federal discovery and the ABA standards with thecdhsin stat
Lenarchick,74 Wis. 2d 425247 N.w2d 80(1976). ute. 1971 WLR 614.
Whenthe defendant relied solely on an alibi defense and on the day of trial the com
plaining witness changed her mird to the date of the occurrence, a request for@71.26 Formal defects. No indictment, information, com

continuancébased on surprise was properly denied because the defendant failedto: : f ; f
showprejudice from the unexpected testimoriyngus v State,76 Wis. 2d 191251 Bl&gmt or warrant shall be invalid, nor shall the trial, judgment or

N.W.2d 28 (1977). otherproceedings be facted by reason of any defect or imperfec

A generalized inspection of prosecution files by defensesel prior to a prelimi  tion in matters of form which do not prejudice the defendant.
nary hearing is so inherentlyarmful to the orderly administration of justice that the Thefact that the information alle -

; : ged the wrong date for tfeneé was not prejudi
g'za\l,\zgugdnl%&gggcﬁ%‘z‘g%@g&g%) Matter of State ex reynich v County Ct. o \when the complaint stated the correct date and there weidence that the

) , : : ) .. defendantvas misled. A chge of the violation of s. “946.42 (2) (a) (c)” was a techni

Undersub. (8) (d), the state mysiovide the names of all people who will testify ¢4 gefectof language when both paragraphs applied. Burkhalate52 Wis. 2d
atany time during the trial that the defendant was at the scene of the crigleer T 413 190 N.W2d 502(1971).
v. State84 Ws. 2d 630267 N.W2d 630(1978). Thefailure tocite in the information and certificate of conviction the correct statu

Thetrial court erred in ordering the defense to turn over “transcripts” of interviewsyy, ghsections violated was immaterial when defendant the could not show that he
betweendefense counsel, the defendant, alioi witnesses, when oral statements,, o iciaq. Craig vState55 Wis. 2d 489198 N.W2d 609(1972).

werenot recorded verbatim. PohlS$tate96 Ws. 2d 290291 N.W2d 554(1980).
Theprosecutoss repeated failure to disclose prior statements of witnesses was
prosecutoriabverreaching that would bar reprosecution after the defendant movg

for a mistrial. State.vCopening,L00 Wis. 2d 700303 N.W2d 821(1981).
Underthe facts of the case, the victswhedical records were not reports require
E%?id'scaosgg) under sub. (5). Statbtoriarty, 107 Ws. 2d 622321 N.W2d 324 Failureto allege lack of consent was not a fatal jurisdictional defea informa
- APD. ' . - _ , _tion chaging buglary. Schleiss vState71 Ws. 2d 733239 N.W2d 68(1976).
Whenthe defendantas not relying on an alibi defense and did not file a notice '\ statute authorizes a clerk of cosrtfice to correct a clerical erran the sen
of alibi, the court did not abuse its discretion in barring alibi testim&tgte vBur- tenceportion of a judgment of conviction. The circuit court, and not the slefice,
roughs,117 Ws. 2d 293344 N.W2d 149(1984). _ )  must determine the merits of a request for a change in the sentence portion of a written
Thereare 3 diferent situations of prosecutorial nondisclosure, each witiferdif judgmentbecause of an alleged clerical err@tate vPrihoda, 2000 W1 12239
entstandard: 1) when the undisclosed evidence shows the prosi?caxl_jfncluded Wis. 2d 244 618 N.W2d 857
perjury; 2) whenthe defense made a pretrial request for specific evidence; and 3}pjansto use” in sub. (1) (b) embodies an objective standard-—what a reasonable
whenthe defense madeo request or a general request for exculpatory evidenggrosecutoshould have known and would have done under the circumstances of the
Statev. Ruiz, 118 Wis. 2d 177347 N.w2d 352(1984). ) case. The issue is whether a reasonable proseanercising due diligence, should
A defendant chged as a “party to a crime” for conspiratorial planning of a robbeflyaveknown of the defendaststatements befotgal, and if so, would have planned
wasnot required to give an alibi notice regarding testimony concerning the-defe@ use them in the course of trial. The knowledge of law enforcenfergrefmay
dant'swhereabouts during planning sessions, as an aébiénial of being present in some cases be imputed to the prosecu@aod faith alone does not constitgt®d
at the scene of the crime when it was committed. Staterenbeger, 119 Ws. 2d  causefor failing to disclose under sub. (7m). Stat®elLao, 2002 WI 4252 Wis.
237,349 N.w2d 692(1984). 2d 289 643 N.W2d 480
Whenblood alcohol content is tested under statutory procedures, results of the test

A lack of prejudice to the defendant, notwithstanding technical defects in the infor

ion,was made patent by defense coussadncession that his client knew pre
elywhat crime he was ctged with having committed, and the absence in the re
ci:/ord of any such claim asserted during the case, which was vigorously tried. Clark
. State52 Wis. 2d 194214 N.W2d 450(1974).

are mandatorily admissible. The physical sample tested is not evidence intende . . . T
quired,or even susceptible of being produced by the state under ss. 971.23 (4) 233-27 Lost information, complamt or md'Ctment- In )
(5). State vEhlen,119 Wis. 2d 451351 N.w2d 503(1984). the case of the loss or destruction of an information or complaint,

Whenthe state impounded a vehicle but released it to a scrap dealer before th¢lgle district attorney may file a copynd the prosecution shall pro

fendants expert could examine it, the chamwas properly dismissed for destruction : g
of exculpatory evidence. StateHahn,132 Wis. 2d 351392 N.W2d 464(Ct. App. ceedwithout delay from that causén the case of the loss or-de

1986). structionof an indictment, an information may be filed.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/acts/1973/196
https://docs.legis.wisconsin.gov/document/acts/1975/378
https://docs.legis.wisconsin.gov/document/acts/1975/421
https://docs.legis.wisconsin.gov/document/acts/1989/121
https://docs.legis.wisconsin.gov/document/acts/1991/223
https://docs.legis.wisconsin.gov/document/acts/1993/16
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/387
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/courts/57%20Wis.%202d%20344
https://docs.legis.wisconsin.gov/document/courts/204%20N.W.2d%20482
https://docs.legis.wisconsin.gov/document/courts/60%20Wis.%202d%20311
https://docs.legis.wisconsin.gov/document/courts/210%20N.W.2d%20755
https://docs.legis.wisconsin.gov/document/courts/62%20Wis.%202d%20155
https://docs.legis.wisconsin.gov/document/courts/215%20N.W.2d%2041
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20204
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20204
https://docs.legis.wisconsin.gov/document/courts/226%20N.W.2d%20504
https://docs.legis.wisconsin.gov/document/courts/69%20Wis.%202d%20102
https://docs.legis.wisconsin.gov/document/courts/230%20N.W.2d%20139
https://docs.legis.wisconsin.gov/document/courts/69%20Wis.%202d%20337
https://docs.legis.wisconsin.gov/document/courts/230%20N.W.2d%20677
https://docs.legis.wisconsin.gov/document/courts/69%20Wis.%202d%20481
https://docs.legis.wisconsin.gov/document/courts/230%20N.W.2d%20745
https://docs.legis.wisconsin.gov/document/courts/69%20Wis.%202d%20534
https://docs.legis.wisconsin.gov/document/courts/230%20N.W.2d%20750
https://docs.legis.wisconsin.gov/document/courts/69%20Wis.%202d%20534
https://docs.legis.wisconsin.gov/document/courts/230%20N.W.2d%20750
https://docs.legis.wisconsin.gov/document/courts/74%20Wis.%202d%20425
https://docs.legis.wisconsin.gov/document/courts/247%20N.W.2d%2080
https://docs.legis.wisconsin.gov/document/courts/76%20Wis.%202d%20191
https://docs.legis.wisconsin.gov/document/courts/251%20N.W.2d%2028
https://docs.legis.wisconsin.gov/document/courts/251%20N.W.2d%2028
https://docs.legis.wisconsin.gov/document/courts/82%20Wis.%202d%20454
https://docs.legis.wisconsin.gov/document/courts/262%20N.W.2d%20773
https://docs.legis.wisconsin.gov/document/courts/84%20Wis.%202d%20630
https://docs.legis.wisconsin.gov/document/courts/267%20N.W.2d%20630
https://docs.legis.wisconsin.gov/document/courts/96%20Wis.%202d%20290
https://docs.legis.wisconsin.gov/document/courts/291%20N.W.2d%20554
https://docs.legis.wisconsin.gov/document/courts/100%20Wis.%202d%20700
https://docs.legis.wisconsin.gov/document/courts/303%20N.W.2d%20821
https://docs.legis.wisconsin.gov/document/courts/107%20Wis.%202d%20622
https://docs.legis.wisconsin.gov/document/courts/321%20N.W.2d%20324
https://docs.legis.wisconsin.gov/document/courts/117%20Wis.%202d%20293
https://docs.legis.wisconsin.gov/document/courts/344%20N.W.2d%20149
https://docs.legis.wisconsin.gov/document/courts/118%20Wis.%202d%20177
https://docs.legis.wisconsin.gov/document/courts/347%20N.W.2d%20352
https://docs.legis.wisconsin.gov/document/courts/119%20Wis.%202d%20237
https://docs.legis.wisconsin.gov/document/courts/119%20Wis.%202d%20237
https://docs.legis.wisconsin.gov/document/courts/349%20N.W.2d%20692
https://docs.legis.wisconsin.gov/document/courts/119%20Wis.%202d%20451
https://docs.legis.wisconsin.gov/document/courts/351%20N.W.2d%20503
https://docs.legis.wisconsin.gov/document/courts/132%20Wis.%202d%20351
https://docs.legis.wisconsin.gov/document/courts/392%20N.W.2d%20464
https://docs.legis.wisconsin.gov/document/courts/146%20Wis.%202d%2018
https://docs.legis.wisconsin.gov/document/courts/429%20N.W.2d%20105
https://docs.legis.wisconsin.gov/document/courts/165%20Wis.%202d%20276
https://docs.legis.wisconsin.gov/document/courts/477%20N.W.2d%20340
https://docs.legis.wisconsin.gov/document/courts/189%20Wis.%202d%2080
https://docs.legis.wisconsin.gov/document/courts/525%20N.W.2d%20304
https://docs.legis.wisconsin.gov/document/courts/525%20N.W.2d%20304
https://docs.legis.wisconsin.gov/document/courts/197%20Wis.%202d%2029
https://docs.legis.wisconsin.gov/document/courts/539%20N.W.2d%20708
https://docs.legis.wisconsin.gov/document/courts/221%20Wis.%202d%20315
https://docs.legis.wisconsin.gov/document/courts/585%20N.W.2d%20602
https://docs.legis.wisconsin.gov/document/courts/223%20Wis.%202d%20303
https://docs.legis.wisconsin.gov/document/courts/588%20N.W.2d%208
https://docs.legis.wisconsin.gov/document/courts/225%20Wis.%202d%20565
https://docs.legis.wisconsin.gov/document/courts/593%20N.W.2d%20461
https://docs.legis.wisconsin.gov/document/courts/232%20Wis.%202d%20103
https://docs.legis.wisconsin.gov/document/courts/606%20N.W.2d%20238
https://docs.legis.wisconsin.gov/document/courts/248%20Wis.%202d%20409
https://docs.legis.wisconsin.gov/document/courts/636%20N.W.2d%20488
https://docs.legis.wisconsin.gov/document/courts/649%20N.W.2d%20300
https://docs.legis.wisconsin.gov/document/courts/675%20F.2d%20913
https://docs.legis.wisconsin.gov/document/courts/52%20Wis.%202d%20413
https://docs.legis.wisconsin.gov/document/courts/52%20Wis.%202d%20413
https://docs.legis.wisconsin.gov/document/courts/190%20N.W.2d%20502
https://docs.legis.wisconsin.gov/document/courts/55%20Wis.%202d%20489
https://docs.legis.wisconsin.gov/document/courts/198%20N.W.2d%20609
https://docs.legis.wisconsin.gov/document/courts/62%20Wis.%202d%20194
https://docs.legis.wisconsin.gov/document/courts/214%20N.W.2d%20450
https://docs.legis.wisconsin.gov/document/courts/71%20Wis.%202d%20733
https://docs.legis.wisconsin.gov/document/courts/239%20N.W.2d%2068
https://docs.legis.wisconsin.gov/document/courts/239%20Wis.%202d%20244
https://docs.legis.wisconsin.gov/document/courts/239%20Wis.%202d%20244
https://docs.legis.wisconsin.gov/document/courts/618%20N.W.2d%20857
https://docs.legis.wisconsin.gov/document/courts/252%20Wis.%202d%20289
https://docs.legis.wisconsin.gov/document/courts/252%20Wis.%202d%20289
https://docs.legis.wisconsin.gov/document/courts/643%20N.W.2d%20480

971.28 PROCEEDINGS BEFORE AND AT TRIAL Updated 01-02Wis. Stats. Database 20

971.28 Pleading judgment. In pleading a judgment or otherof the presence of the jumynless the defendant, by motichat
determinatiorof or proceeding before any court oficér, it shall lengesthe admissibility of such statement before trial.
be sufiicient to state that the judgment or determination was duly (4) Exceptas provided in sul{3), a motion shall be deter

renderecbr made or the proceeding duly had. minedbefore trial of theyeneral issue unless the court orders that
. . . it be deferred for determinatiai the trial. All issues of fact aris

971.29 Arr;)endlng éhg charge. (1) A complaint or infor h intg out of such motion shall be tried by the court without a jury

mationmay be amended at any time prior to arraignment withou (5) (a) Motionsbefore trial shall be served and filed within 10

leaveof the COL."t' daysafter the initialappearance of the defendant in a misdemean
(2) At the trial, the court may allow amendment of the €omy; action or 10 days after arraignment in a felony action unless the

plaint, indictment or information to conform to the proof where.qrt otherwise permits.

suchamendment is not prejudicial to the defendant. After verdict

; -(b) In felonyactions, motions to suppress evidence or motions
the pleading shall be deemed amended to conform to the proog fders.971.230r objections to the admissibility of statements of

no objection to the relevance of the evidence was timely rais efendant shall ndie made at a preliminary examination and

upogthj trigl. lowing an amendment to th molainingict not until an information has been filed.
(8) Upon allowing an ame ent fo the compra ct (c) In felony actions, objections based on the ifisiehcy of

ment or information, the court magirect other amendmemsthecomplaint shall be made prior to the preliminary examination
therebyrendered necessary and npagceed with or postpone theOr waiver thereof or be deemed waived.

trial. . .

Whenthere is evidence that a jury could believe proved guilt, the trial caonot (6) _” the court _grants a_motlon to dlsmISS baSEd Upon _a d_efeCt
suasponte set aside the verdict, amend the informaaianhfind defendant guilty on in the indictment, information or complaint, or in the institution
alesser chage. State vHelnik, 47 Wis. 2d 729177 N.W2d 881(1970). of the proceedings, ihay order that the defendant be held ir cus

A variance was not material when the court amended thgechgainst the defend : :
antto chage a lesser included crime. MooreState 55 Ws. 2d 1197 N.W2d 820 tOdy or that the defendastbail be continued for not more than 72

(1972). hours pending issuance of a new summons or warrant or the filing

Sub.(2), in regard to amendments after verdict, applies only to technical varianggfsa new indictment, information or complaint,
in the complaint, not material to the merits of the action. It may not be used te substi . . . . .
tutea new chage. State vDuda,60 Ws. 2d 431210 N.W2d 763(1973). (7) If the motion to dismiss is based upon a misnomher

Therefusal of a proposed amendment of an information hadewt efi the origi ~ court shall forthwith amend the indictment, information or eom

nalinformation. An amendment to clgara violation of a substantive section as wellh|aint i i
asa separate penalty section is not prejudicial to a defendagne/ State 50 Wis. 'plalnt in that respect, and require the defendant to plead thereto.

2d 722,211 N.W.2d 449(1973). (8) No complaint,indictment, information, process, return or
Sub.(1) does not prohibit amendment of the information with leave of the cot@therproceeding shall bdismissed or reversed for any error or

afterarraignment, but before trial, provided that the defenslaigtits are ngpreju P ; ;
diced. Whitaker v State83 Wis. 2d 368265 N.W2d 575(1978). mistakewhere thecase and the identity of the defendant may be

Notice of the nature and cause of the accusations is a key factor in determidi§@dily understood by the court; and the court may order an

whetheran amendment at trail has prejudiced a defendant. The inquiry is whetagnendmenturing such defects.

the new chage isso related to the transaction and facts adduced at the preliminary . . H
hearingthat a defendant cannot be surprised by the newyehiace the preparation ~ (9) A motion required tde served on a defendant may be
for thenew chage would be no diérent than the preparation for the old gearState  servedupon the defendaistattorney of record.

v. Neudorf, 170 Wis. 2d 608489 N.W2d 689(Ct. App. 1992). . . .

Failureof the state¢o obtain court permission to file a post-arraignment amended (10) An order denymg .a r_nc_)t_lon to suppress evidence or-a mo
informationdid not deprive the court of subject matter jurisdiction.” Statebster, tlon challenging the admissibility of a statemeifita defendant
196Wis. 2d 308538 N.w2d 810(Ct. App. 1995). may be reviewed upon appeal from a judgment of conviction not

Thetrial court cannot after trial amend a ajeof sexual intercourseith a child i i i
to one of contributing to the delinquency of a minor since tfemsésrequireproof withstandingthe fact that such judgment was entered upon a plea

of different facts and the defendant is entitled to notice of theyeragainshim. of gUilty-

LaFondv. Quatsoe325 F Supp. 101q1971). (11) In actions under £40.225948.02 948.0250r 948.095

; - SN AT AR .. evidencewhich is admissible under 872.11 (2) must be deter

?Otléﬁoord'\g?“on defined. (1) “Motion” means an application minedby the court upon pretrial motion to bwterial to a fact at
issuein the case and of didient probative value to outweigts

_(2) Unlessotherwise provided or ordered by the court, a MGnflammatoryand prejudicial nature before it may be introduced
tions shall meet the following criteria: at trial.

(a) Beinwriting. , (12) In actions under 940.22 the court may determine the
(b) Contain a caption setting forth the name of the court, tR@missibility of evidence under 872.11only upon a pretrial mo
venue, the title of the action, the file numbeidenomination of tjon,
the party seeking the order or relief and a brief description of the (13) (a) A juvenile over whom the court has jurisdiction under

typeof order or relief sought. _ 5.938.183 (1) (bpr(c) on a misdemeanor action may make a mo
(c) State with particularity the grounéisr the motion and the tjon before trialto transfer jurisdiction to the court assigned to ex
orderor relief sought. _ ercisejurisdiction under chst8 and938 The motion may allege
History: Sup. Ct. OrderL71 Ws. 2d xix (1992). thatthe juvenile did not commit the violation under thecum-
stancegslescribed in ©38.183 (1) (bpr(c), whichever is applica
e, or that transfer of jurisdiction would be appropriate because
all of the following:

(2) Exceptas provided in sul{5), defenses and objections 1. If convicted, the juvenile could not receive adequate-treat
basecbn defects in the institution dtie proceedings, indidien- Mentin the criminal justice system. _ _
cy of the complaint, information or indictment, invalidity in whole 2. Transferring jurisdiction to the court assigned to exercise
orin part of the statute on which the prosecutidoimded, or the jurisdictionunder chs48 and938would notdepreciate the seri
useof illegal means to secure evidence shalldigsed before trial Ousnesf the ofense.
by motion or be deemed waived. The court nheywever enter 3. Retaining jurisdictioris not necessary to deter the juvenile
tain such motion at the trial, in which case the defendant waivasother juveniles from committing the violation of which the ju
any jeopardy that may have attached. The motion to suppress &enileis accused under tlercumstances specified in%38.183
denceshall be so entertained with waiver of jeopardy when-it afll) (b) or (c), whichever is applicable.
pearsthat the defendant is surprised by #t@tes possession of  (b) The court shall retain jurisdiction unless the juvenile
suchevidence. provesby a preponderance of the evidence that he or she did not

(3) The admissibility of any statement of thefendanshall commit the violation undetthe circumstances described in s.
be determined at the trial by the court in an evidentiary hearing @88.183(1) (b) or (c), whichever is applicable, or that transfer

971.31 Motions before trial. (1) Any motion which is ca
pableof determination without the trial of the general issue m
be made before trial.
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would be appropriate because all of thetors specified in paga) 971.34 Intent to defraud. Where the intent tdefraud is nec

1., 2. and3. are met. essaryto constitute the crime it is didient to allege the intent
History: 1975 c. 1841985 a. 2751987 a. 33%.64; 1993 a. 227486, 1995 a.  generally;and on the trial ishall be sdfcient if there appears to
352,387,456 1997 a. 205 bean intent to defraud the United States or any state or any person.

Whendefense counsel refused, for strategic reasons, to pursue a motion made pro
seby the defendant before trial to suppress evidence of identification at a timenap, . .
wasa waiver of the motion. StateMcDonald,50 Ws. 2d 534184 N.w2d 886 971.36 Theft; pleading and evidence; subsequent pro -

(19A71|)-_  leqal arrest for [ack orobabi + be raised by motion bef secutions. (1) In any criminal pleading for theft, it is didient
Claim ot lllegal arrest Tor lacer probable cause must be raise y motion betor : i H
trial. Lampkins v State51 Ws. 2d 564187 N.W2d 164(1971). fo chage that the defendant dideal the property (descrlblng it)

Thewaiver provision in sub. (2) is constitutional. DayState52 Wis. 2d 122 Of the owner (naminghe owner) of the value of (stating the value
187N.W.2d 790 in money).

A defendant is not required to make a motion to withdraw his plea to preserve his i ; i .
right to a review of an alleged error of refusal to suppress evidence. Sty (2) Any criminal pleadlng fotheft may contain a count forre

60 Wis. 2d 452210 N.W2d 685(1971). ceivingthe same property and the jury may find all or any of the
A motion to suppress statementstiom ground that they were products of an allegpersonschaged guilty of either of the crimes.

edly improper arrest was timelyotwithstanding failure to assert that challenge prior ; .
to arraignment, since it was madger the information was filed and prior to trial. (3) In any case of theft 'nVOIVmg more than one theft, all thefts

Rinehartv. State 3 Ws. 2d 760218 N.W2d 323(1974). may be prosecuted as a single crime if:

A request for &oodchild hearing after direct testimony is concluded istimoely (a) The property belonged to the same owner and the thefts

undersub. (2). Coleman Btate64 Wis. 2d 124218 N.W2d 744(1974). . . - . .
Therule in sub. (2) does not applydonfessions, because sub. (2) is qualified b erecommitted pursuant to a single intent and design or in execu

subs.(3) and (4). Upchurch \Btate 64 Ws. 2d 553219 N.W2d 363(1974). ion of a single deceptive scheme;

A challenge to the search of omperson cannot be raised for the firsttime enap  (p) The property belonged to the same owner and was stolen
peal. Madison v State 64 Wis. 2d 564219 N.W2d 259(1974). b (a) ersonpin posgessiongof it or

A defendans right to testify at &oodchild hearing may be curtailed only for the yap p !
mostcompelling reasons. FranklinState74 Ws. 2d717,247 N.Ww2d 721(1976). (c) The property belonged to more than one owner and was sto

Whenthe state used a tfiafcitation to initiate legal proceedings and subsequentljen from the same place pursuant to a single intent and design.
decidedto prosecute the action as a crime, the trial court erretigiving the

defendantlO days fronthe date of the amended ofiatto object to the sfifiency (4) In any case of theft inv_olvi_ng more thame theft but

of the complaint. State ¥Mudgett 99 Wis. 2d 525299 N.W2d 621(Ct. App. 1980). prosecutedas a single crime, it is didient to allege generally a
Sub.(6) authorizes the court to hold a defendant in custody or on bail for 72 hoyfeft of property to acertain value committed between certain

gg%‘ﬂzg;?f;' R ‘B’L?g(%f,?;g_elngg'l')?r"m”""’"‘“”a“kee CyCir. C.105 Ws. dates without specifying any particulars. On the trial, evidence
Factors that a court should consider when a defendant requests to be tried aff@py be given of any such theft committed on or between the dates

codefendanin order to secure the testimony of the codefendant are: 1) the likelihcalleged;and it is sufcient to maintain the chge and is not a vari

thatthe codefendant will testify; 2) the likelihood that the testimony will be signifi i : ;

cantand beneficiato the defendant; 3) whether the defendant diligently attempt ceif itis pr_oved that anypropemyas stolen during such period.

to secure the evidence in time for trial; 4) the length of dedguestedand 5) the ut an acquittal or conviction in any such case does not bar a sub

burdenon the trial court and prosecution. Staténastas107 Ws. 2d 270320  sequenprosecution for any acts of theft which no evidence was

N.W.2d 15 (Ct. App. 1982). . ; o -
By pleading guiltythe defendant waived the right to appeal trial ceudiing on receivedat the trial of the orlglnal Ch@e‘ In case of a conviction

the admissibility of other crimes evidence. Statélelson,108 Ws. 2d 698324 0N the original chaye ona plea of guilty or nmontest, thQ district
N.W.2d 292 (Ct. App. 1982). attorney mayat any time before sentence, filbill of particulars

_A finding of not guilty by reason of mental disease or defect is a judgment-of cgsr other written statement specifying what particular acts of theft
viction under s. 972.18L) and thus s. 971.31 (10) is applicable. Sta8nth,113

Wis. 2d 497 335 N-W2d 376(1983). areincluded in the chge and in thagvent conviction does not bar
Sub.(10) does not apply to civil forfeiture cases. County of Racisenith,122 & Subsequent prosecution for any other acts of theft.
Wis. 2d 431 362 N.W2d 439(Ct. App. 1984). History: 1993 a. 486

To admit evidence of prior untruthful allegations of sexual assault under &yb. (1

ands. 972.1 (2) (b) 3., the court must be able to conclude from fen of proofthat 971.365 Crimes involving certain controlled sub -
areasonable person could infer that the complainant made a prior untruthful allesqfa

tion; “allegation” is not restricted to allegations reported to the police. Sa&San ances. (1) (a) Inany case Under%1-4l_(1) (e.m) 1999

tis, 155 Ws. 2d 774456 N.W2d 600(1990). stats.or s.961.41 (1) (cm)(d), (e), (f), (g) or (h) involving more
e o e SuPEe3acd 195 e oneviolation, al violatons may be prosecuted as a single
Wis. 2d 706544 N.W2d 228(Ct. App. 1995). ’ crimeif the violations were pursuant to a singieent and design.

Theharmless error approach in s. 971.31 (10) appeals is not precluded in any wallOTE: Par. (a) is shown as amended ef2-1-03 by2001 Wis. Act 109 Prior
Statev. Armstrong,225 Wis. 2d 121591 N.W2d 604(1999). to 2-1-03 it reads:

The press and public have no constitutional righgttenda pretrial suppression (@) Inany caseunder s. 961.41 (1) (cm), (d), (e), (em), (), (g) or (h) involving
hearing when the defendant demanhlisedhearing to avoid prejudicial publicity more than one violation, all violations may be prsecuted as a single crime if the
GannetiCo. v DePasquale}43 U.S. 36§1979). violations were pursuant to a single intent and design.

) L o (b) In any case under 861.41 (Im)em) 1999 stats., or s.
971.315 Inquiry upon dismissal. Before a court dismissesg961.41(1m) (cm) (d), (e), (f), (g) or (h) involving more than one
acriminal chage against a person, theurt shall inquire of the yiolation, all violations may be prosecuted as a single crime if the
district attorney whether he or she has complied wi874.095 yjolationswere pursuant to a single intent and design.
2). NOTE: Par. (b) is shown as amended eff. 2-1-03 Bp01 Wis. Act 109 Prior

History: 1997 a. 181 to 2-1-03 it reads:

(b) In any case under s. 961.41 (1m) (cm), (d), (€), (em), (f), (g) or (h) involving
971.32 Ownership, how alleged. In an indictment, infor more than one violation, all violations may be posecuted as a single crime if the
mationor complaint for a crimeommitted in relation to property V'°|a“°nsl were pursuant to a ds'”g'geénlteﬂang design. 1999 stat
it shall besuficient to state the name of any one of several 009_6:(ch)11 nsanydcasleglég etrt : legzlia):az' sta Sd’ ors.
owners,or of any oficer or manager of any corporation, limited” 2~ E g) (dm) ” Sta S'"I ot( il (I %.) (amXC),t() ), or
liability company or association owning the same. () m(;/o ving mcl)re . amnfe PYIO a |Ion_, all violations may be prese I

History: 1993 a. 12, 491 cutedas a single crime if the violations were pursuant to a single

intentand design.

; s NOTE: Par. (c) is shown as amended eff. 2-1-03 BP01 Wis. Act 109 Prior
971.33 Possession of property , what sufficient.  Inthe 5~ s il

prosecutiorof a crime committed upon or felation to orinany .y |, any case under s. 961.41 (3g) (a) 2., (<), (@) or (e) involving more
way affecting real property oany crime committed by stealing, than one violation, all violations may be posecutedas a single crime if the viola
damagingor fraudulently receiving czoncealing personal prop tions were pursuant to a single intent and design.

erty, it is suficient if it is proved that athe time the crime was  (2) An acquittal or conviction under sufl) does not baa
committedeither the actual or constructive possession or the gaabsequenprosecution for any acts inolation of s.961.41 (1)
eralor special property in any part of such property iwdise per (em), 1999 statss.961.41 (1m) (em)1999 stats., £61.41 (39)
sonalleged to be the owner thereof. (a) 2., 1999 stats., or 861.41 (3g) (dm)1999 stats., 0|361.41
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(2) (cm), (d), (e), (), (g), or(h), (Im) (cm) (d), (e), (), (g), or(h) dismiss, with prejudice, any cluygr or chages against the person
or (3g) (am) (c), (d), or (e) on which no evidence was received ain connectiorwith the crime specified in sufilm), or if no such
thetrial on the original chae. chargeshave been filed, none may be filed.

NOTE: Sub. (2)is shown as amended eff. 2-1-032§01 Ws. Act 109 Prior (4) Consento a deferred prosecution under this section is not

to 2-1-03 it reads: s . . . ;
(2) An acquittal or conviction under sub. (1) does not bar a subsequent anadmissiorof gu”t and the consent may not be admitted in evi

secution for any acts in violation of s. 961.41 (1) (cm), (d), (e), (em), (f), (g) or (h),dence'n a trial for the crime specified Bub.(1m), except if rele
(am) (cm), (d), (), (em), (), (g) or (h) or (3g) (a) ), (d), (dm) or (e) on which ~ vantto questions concerning the statute of limitations or lack of
no evidence was eceived at the trial on the original charge. speedytrial. No statement relating to the crime, made by the per
19'355;"% Jog> 3. 3081987 a. 3391989 a. 1211993 2. 98118 490,1995.2. 448 s0nin connection with any discussions concerning defepred

' ' secutionor to any person involveid a program in which the per
971.37 Deferred prosecution programs; domestic sonmust participate a& condition of the agreement, is admissible

abuse. (1) In this section, “child sexual abusateans an al i & trial for the crime specified in sutim). )
legedviolation of $.940.225948.02 948.025 948.05 948.060r (5) Thissection does ngireclude use of deferred prosecution

948.095if the alleged victim is a minor and the person accused agreementsor any alleged violations not subject to this section.
i iolation: History: 1979 c. 11; 1981 c. 88366, 1983 a. 2041987 a. 271987 a. 333.64;
or chagt_ed W'th_’ the V|0Iat_|on. ) _ 1991a. 39 1993 a. 227262, 319, 1995 a. 343353 456 1997 a. 35143
(a) Lives with or has lived with the minor;

(b) Is nearer of kin to the alleged victim than a 2nd cousin271.38 Deferred prosecution program; community
(c) Is a guardian or legal custodian of the minor; or service work. (1) Except as provided in 967.055 (3)the dis

: L trict attorney may require as a condition of any deferred presecu
th e(dm)inlgror appears to be in a position of power or corwer tion program for any crime that the defendant perform community

- . servicework for a public agency or a nonprofit charitablga-

(Im) (a) The district attorney may enter into a deferred preyization. The number of hours of work requireghy not exceed
secution agreement under this section with any ofdif@ving:  yhatwould be reasonable considerithg seriousness of the al

1. A person accused of or cgad with child sexual abuse. |egedoffense. An order may only apply if agreedtothe defend

2. An adult accused of or clggd with a criminal violation of antand the aganization or agencyThe district attorney shall en
s. 940.19 940.20 (1m) 940.201 940.225 940.23 940.285 surethat the defendant is provided a written statement of the terms
940.3Q 940.42 940.43 940.44 940.45 940.48 941.20 941.3Q  of the community service ordand that the community service
943.0], 943.01] 943.14 943.15 946.49 947.01 947.0120r orderis monitored.
947.0125and the conduct constituting thimlation involved an (2) Any organization oagency acting in good faith to which
actby the adult person against his or her spouse or former spodaséefendant is assigned pursuant to an order under this section has
againstan adult with whom the adult person resides or formerjhmunity from any civil liability in excess of $25,000 for acts or
residedor against an adult with whom the adult person has creatgtlissionsby or impacting on the defendant.
achild. History: 1981 c. 881987 a. 101

3. A person accused of or chad with a violation of $813.12 971.39 Deferred prosecution program: agreements

(8) (a). : 4 . X
. . . with department. (1) Exceptas provided in 967.055 (3)in
(b) The agreement shall provide that the prosecution will bgntieshaving a population of less than 100,000, if a defendant
suspendedor a specified period if the person complies with-con

s chaged with a crime, the district attornalie departmerdand

ditions specified in the agreement. The agreement shall be in Wilyafendant may all enténto a deferred prosecution agreement
ing, signed by the district attorney or lusher designee and the, icp includes, but is not limited to, the following conditions:
personand shall provide that the person waives his or her right to () The agreement shall be in writing, signed by the district at

aspeedy triabnd that the agreement will toll any applicable civi hi her desi : fthe d
or criminal statute of limitations during the periofithe agree orneyor his or her designee, a representative of the department
andthe defendant.

ment,and, furthermore, that the person shall file with the distri L .
attorneya monthly written report certifying his or her compliance () The defendant admits, in writing, all of the elements of the
with the conditions specified in the agreement. The district attéfime chaged. o _
ney shall provide the spouse of the accused person and the allege) The defendant agrees to participate in therapy or in cemmu
victim or the parent or guardian of the alleged victim with a copyty programs and to abide by any conditions imposed under the
of the agreement. therapy or programs.

(c) 1. The agreement may provide as one of its conditions that(d) The department monitors compliance with the deferred
aperson covered under si) (b)or (c) pay the domestic abusepProsecutioragreement.
assessmeninder s973.055 Payments and collections under this (e) The district attorney may resume prosecutipan the de
subdivisionare subject to €73.055 (2o (4), except afollows: fendant'sfailure to meet or comply with any condition ofle

a. The district attorney shall determine the amount due. Tf@red prosecution agreement.

district attorney mayauthorize less than a full assessment if he or (f) The circuitcourt shall dismiss, with prejudice, any ajear
shebelieves that full payment would have a negativeact on the which is subject to the agreement ugha completion of the peri
offender’sfamily. The district attorney shall provide the clerk obd of the agreement, unless prosecution has been resumed under
circuit court withthe information necessary to comply with subdpar. (e).

1.b. (2) Any written admission under sufl) (b) and any state
b. The clerk of circuit court shall collect the amount due frommentrelatingto the crime under sufl) (intro.) made by the per
the person and transmit it to the county treasurer sonin connection with any discussions concerning defeured

2. If the prosecution iszsumed under sug2) and the person secutionor to any person involved in a program in which the
is subsequently convicted caurt shall give the person credit-un Personmust participate as a condition of the agreement, are not
ders.973.055for any amount paid under sulid. adelss!bllaggf)a t;'allgfg thl%lcrlme.

(2) The written agreement shall be terminated and the pro Istory: a.29 &
secutionmay resume upon written notice by either the person@r1.40 Deferred prosecution agreement; placement
the district attorney to the other pritw completion of the period with volunteers in probation program. The court, district
of the agreement. attorneyand defendant magnter into a deferred prosecution
(3) Upon completion ofthe period of the agreement, if theagreemenfor the defendant to be placed wahvolunteers in
agreemenhas not been terminated undeb.(2), the court shall probationprogram under €73.11 Theagreement must include
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