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CHAPTER 939
CRIMES — GENERAL PROVISIONS

SUBCHAPTERI 939.60 Felony and misdemeanor defined.
PRELIMINARY PROVISIONS 939.61 Penalty when none expressed.

939.01 Name and interpretation. 939.615 Lifetime supervision of serious sexXefders.
939.03 Jurisdiction of state over crime. 939.62 Increased penalty for habitual criminality
939.05 Parties to crime. 939.621 Increased penalty for certain domestic abugenses.
939.10 Common-law crimes abolished; common-law rules preserved. 939.622 Committinga serious sex crime while infected with acquired immunedefi
939.12 Crime defined. ciencysyndrome, HIV or a sexually transmitted disease.
939.14 Criminal conduct or contributory negligence of victim no defense. 939.623 Increased penalty; repeat serious sex crimes.
939.20 Provisions which apply only to chapters 939 to 951. 939.624 Increased penalty; repeat serious violent crimes.
939.22 Words and phrases defined. 939.625 Increased penalty for criminal gang crimes.
939.23 Criminal intent. 939.63 Penalties; use of a dangerous weapon.
939.24 Criminal recklessness. 939.632 Penalties; violent crime in a school zone.
939.25 Criminal negligence. 939.635 Penaltiesassault or battery in secured juvenile facilities or to aftercare

SUBCHAPTER Il agent.

INCHOATE CRIMES 939.64 Penaltiesuse of bulletproof garment.

939.30 Solicitation. 939.641 Penalty; concealing identity
939.31 Conspiracy. 939.645 Penalty; crimes committed against certain people or property
939.32 Attempt. 939.646 Penalty;crimes committed using information obtained from the sex of

SUBCHAPTER III fenderregistry ) )

DEFENSES D CRIMINAL LIABILITY 939.647 Increasgd penalty; violent felony committed against elder person.

939.42 Intoxication. 939.648 Penalty; terrorism.
939.43 Mistake. SUBCHAPTER V
939.44 Adequate provocation. RIGHTS OF THE PROSECUTION
939.45 Privilege. 939.65 Prosecution under more than one section permitted.
939.46 Coercion. 939.66 Conviction of included crime permitted.
939.47 Necessity. SUBCHAPTER VI
939.48 Self-defense and defense of others. RIGHTS OF THE ACCUSED
939.49 Defense of property and protection against retail theft. 939.70 Presumption of innocence and burden of proof.

SUBCHAPTER IV 939.71 Limitation on the number of convictions.

PENALTIES 939.72 No conviction of both inchoate and completed crime.
939.50 Classification of felonies. 939.73 Criminal penalty permitted only on conviction.
939.51 Classification of misdemeanors. 939.74 Time limitations on prosecutions.
939.52 Classification of forfeitures. 939.75 Death or harm to an unborn child.
Cross-reference: See definitions in €©39.22 Jurisdictionover a crimecommitted by a Menominee Indian while on the Meromi

NOTE: 1987 Ws. Act 399included changes in homicide and lesser included neelndian Reservation is discussed. State ex rel. Pyatskavidntout 72 Ws. 2d
offenses. The sections affected had mviously passed the senate as 198@nate 277, 240 N.W2d 186(1976).
Bill 191, which was pepared by the Judicial Counciland contained explanatory Treatiesbetween the federal government and Menominee tribe do not deprive the
notes. These notes have been inserted following the sections affected ane ar stateof criminal subject matter jurisdiction over a crime committed by a Menominee
credited to SB 191 as “Bill 191-S”. These notes do not appear in the 1987-88outsidethe reservation. SturdevantState,76 Wis. 2d 247251 N.W2d 50(1977).
edition of the Wisconsin Statutes. Trial courts do not have subject matter jurisdiction to convict defendants urder un
constitutionallyvague statutesState ex rel. Skinkis. ¥reffert, 90 Ws. 2d 528280
N.W.2d 316 (Ct. App. 1979).
SUBCHAPTERI A fisherman who violated Minnesota andsébnsin fishing laws while standing
on the Minnesota bank of the Mississippi Riveais subject to \¥consin prosecu
tion. State vNelson,92 Ws. 2d 855285 N.W2d 924(Ct. App. 1979)
PRELIMINARY PROVISIONS Thestate has exclusive jurisdiction over afténse drunk driving. A 2nd f&hd-
ermaynot be chaged as a 1st feinder under a local ordinance. County afl¥orth
. . v. Rohner108 Wis. 2d 713324 N.W2d 682(1982).
939.01 Name and |n;e(pretat|0n. Chapter939 tQ 951may An unlawful arrest does not deprive a court of personal jurisdiotiena defend
bereferredto as the criminal code but shall not be interpreted ag. state vSmith,131 Ws. 2d 220388 N.W2d 601(1986).
aunit. Crimes committed prior to July 1, 1956, are nfacaéd Jurisdictionin a criminal nonsupport action unde®©48.22 does not require that
by chs.939t0 951 thechild to be supported be a resident aé&tinsin during the chged period. State
History: 1979 c. 891987 a. 333,64 v. Gantt,201 Wis. 2d 206548 N.W2d 134(Ct. App. 1996).
Y ’ ) T Objectionsto subject matter jurisdiction that turn on a question of law may not be
T . . waivedby a guilty plea, but objections to subject matter jurisdiction based on a factual
939.03 Jurisdiction of state over crime. (1) A personis gisputedo not survive. State Bratrud,204 Ws. 2d 445555 N.W2d 662(Ct. App.
subjectto prosecution and punishment under the ¢hhis state 1995).
if: A trial court did not lose subject matter jurisdiction oveoant in a criminal com
. . . plaintwhen an oral amendment of the count did not include one of the elements of
(a) The person commits a crimany of the constituent ele thenew ofense. State.\Diehl, 205 Ws. 2d 1,555 N.W2d 174(Ct. App. 1996).
mentsof which takes p|ace in this state; or A sentencing court is accorded incidental powers necessary to carry out its judicial

. . . functionsand may modifyan improper sentence, but it is not competent to enter a
(b) While out of this state, the person aids and abets, conspHggeyjudgment against the state for the recovery of improperly collected restitution

with, or advises, incites, commands, or solicits andtheommit underan improper sentence. Stateinniecheske223 Ws. 2d 493590 N.w2d
; i i . 17 (Ct. App. 1998).
acrime in _thls state; qr L For purposes of jurisdictional analysis, tthefendant fathés concealment in Can
(c) While out of this state, the person does an act with intesatof a child taken from the chils'mother in Visconsin was inseparable from the
i i i i i equencesf the concealment in Mtonsin, thus giving a 1&tonsin court juris
.that It ca_luse_ in this state a consequence set forth in a section d%ﬁcrt\lson under sub. (1) (c) to try the defendant for a violation of s. 948.31. State v
Ing a crime; or glin, 224 Wis. 2d 764592 N.\W2d 666(Ct. App. 1999).

(d) While out of this state, the perssteals and subsequently Thissection relates to both personal and territorial jurisdiction. When adtied
’ validly acquirederritorial jurisdiction over the chged crime, it could not lose juris

b”ngsany Qf the .St0|en property into this SIE.‘te.- _ diction over a lesser-included crime. Stat®andle, 2002 WI App16, 2002 WI
(2) In thissection “state” includes area within the boundarigipp 116,252 Ws. 2d 743647 N.W2d 324

of the stateand area over which the state exercises concurr—entéu ] ] ) ]
risdiction underarticle IX, section 1, of the constitution 39.05 Parties to crime. (1) Whoever is concerned in the
History: 1983 a. 1921993 a. 486 commissiorof a crimeis a principal and may be ched with and
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convictedof the commission of the crime although the person didSub.(1) (c) may be violated where the defendant solicits a 2nd person to procure

not directly commit it and although the person who directly conisgf’&eggf_" to commit a crime.  Stat¥ee, 160 Ws. 2d 15465 N.W2d 260(Ct.

mitted it has not bee,n convicted bas been .ConViCted of some Individual officers are personally responsible for criminal acts committed in the
otherdegree of the crime or of some other crime based on the saarm;of a corporation. State Kuhn,178 Ws. 2d 428504 N.W2d 405(Ct. App.
1993).

act.
. . L. . . A defendant may be guilty of felony murdparty to a crime, if the defendant par
(2) A person is concerned in the commission of the crime if th@pateswith an accomplice in a felony listed in s. 940.03 and the accomplice kills

person: another. There is no requirement that the defendant hawetent to kill or directly
. . . . causethedeath. State.\Rivera,184 Ws. 2d 485516 N.W2d 391(1994), State.v
(a) Directly commits the crime; or Chambers183 Wis. 2d 316515 N.W2d 531(Ct. App. 1994), State Dimen,184

(b) Intentionally aids and abets the commission of it; or ~ Wis- 2d 423 516 N.w2d 399(Ct. App. 1994). _ ‘
. . o Theunanimity requirement was satisfied when the jury unanimously found that the
] (c) Is a party to a conspiracy with another to commit it er ?-dpcuse(participated in the crime. Lampkins®agnon710 F 2d 374(1983).
vises,hires, counsels or otherwise procures another to commit itThis section does not shift the burderpefiof. The prosecution need not specify
Sucha party is als@oncerned in the commission of any otheyhich paragraph ofub. (2) it intends to proceed undéviadden visrael,478 £

- Ny : h A 4 pp.1234(1979).
crimewhich is committed in pursuance of the intended crime a iability for coconspiratds crimes in the \lconsin party to a crime statute. 66

which under thecircumstances is a natural and probable cons@Lr 344 (1983).
quenceof the intended crime. This paragraph does not apply t@pplication of Gipsons unanimous verdict rationale to théssénsin party to a
a person who voluntarily changes his or her mind and no long@pestatute. 1980 WLR 597.

: : : s : Wisconsin'sparty to a crime statute: The mens rea element under the aiding and
desiresthat the crime be committed and notifies the offeties abettingsubsection, and the aiding and abetting—choate conspiracy distinction. 1984

concernedf his or her withdrawal within a reasonable time bewLRr 769.

fore the commission of the crime so as to allowdtigers also to

withdraw. 939.10 Common-law crimes abolished; common-law
History: 1993 a. 486 rules preserved. Common-law crimes are abolished. The

It is desirable, but not mandatptiyat an information refer to this section if the-dis common-lawrulesof criminal law not in conflict with ch€939

trict attorney knows in advance that a conviction can only be based on participayorb

andthe court can instruct and the defendant can be convicted on the basise thistO .51 are preserved.

tion in the absence of a showing of adver$ecebn the defendant. BethardsState, History: 1979 c. 891987 a. 33%.64.

45Wis. 2d 606173 N.W2d 634(1970). Thecommon law privilege to forcibly resist an unlawful arrestiisogated. State
It is not error that an information clgarg a crime does not alshage the defend V. Hobson218 Wis. 2d 350577 N.W2d 825(1998).

antwith being a party to a crime. NicholasState49 Ws. 2d 683183 N.w2d 1

(1973). o _ 93912 Crime defined. A crimeis conduct which is prohib
Under sub. (2) (c), a conspiratorosewho is concerned with a crime prior to its

actualcommission, State ¥augen52 Ws. 2d 791191 N.w2d 12 ited by state law and punishable fiye or imprisonment or both.

A complaint chaging the defendant as a party to the crafitheft that alleged that Conductpunishable only by a forfeiture is not a crime.
anunidentified man stole property and gave it to the defendant who passed it on was

insufficient. There must be an allegation that the defendant knew of the commissg P ; :
of the crime. State. Waugen52 Wis. 2d 791191 N.w2d 12(1971). ¥89.14 Criminal conduct or contributory negligence of

An information chaging the defendant with being a party to a crime need not s¥iCtim no defense. Itis no defense ta prosecution for a crime

forth the particular subsection relied upoh defendant can be convicted of 1st de thatthe victim also was guiltgf a crime or was contributorily neg
greemurder under this statute even though he claims thattlizentended to rob and

fhatan accomplice dithe shooting. State @ydzik.60 Wis. 2d 683211 N.w2d 421 19€NT. _ _

(1973). A jury instruction that a defrauded party had no duipvestigate fraudulent rep
Thestate needot elect as to which of the elements of the gitris relying on, ~ esentationsvas correct. Lambert $tate./3 Ws. 2d590 243 N.W2d 524(1976).

Hardisonv. State 61 Wis. 2d 262212 N.W2d 103(1973). This section does not prevent considering the vigtimégligence in relation to

Conductundertaken to intentionally aid another in deenmission of a crime that causation.Thissection only means that a defendant is not immune from prosecution
yieldssuch assistance constitutes aiding and abetting the crime and whatetailsit  Merelybecause the victim has been negligent. Statehmeier 205 Ws. 2d 183
asa natural consequence. StatAsfoor, 75 Ws. 2d 41, 249 N.W2d 529(1977). 556 N.w2d 90(1996).

Defendantsnay be found guilty under suf®) if, between them, they perform all
of the necessary elememikthe crime with awareness of what the others are doin@39.20 Provisions which apply onIy to chapters 939 to

eachdefendant need not be present at the scene of the crime. Regiteéy7 Ws. : : 2 :
20398 253 N.W2d 210(1977). 951. Section939.22t0 939.25apply only to crimes defined in

There are 2 party to a crime theories. Aiding and abetting under sub. &2d(b) thS.939 t0 951 Other sections in ci939apply to Crimes d?fined
conspiracyunder sub. (2) (c). State@harbarnea2 Ws. 2d 644264 N.w2d 227  in other chapters of the statutes as wetbabose defined in chs.
(l?/c'?%d Ifi i der sub. (2) (c) mustitely. Zelenka vStat 93910 951

I rawallrom a conspiracy under sub. C) musti y. Zelenka volate, H . .
83 Wis. 2d 601266 N.Wod 279(1978). History: 1979 c. 891987 a. 33%.64; 1987 a. 399403

This section applies to all crimes unless legislative intent clearly indicates other. .
wise. State vTronca,84 Wis. 2d 68267 N.W2d 216(1978). 539.22 Words and phrases defined. In chs939t0948and
Proofof a “stake in the venture” is not neededdavict under sub. (2) (b). Krueger 951, the following words and phrases have the designated-mean
" f/lﬁt?;ﬁ: (\:/gsssgairez:r?czs’:‘ng\llezgoioszp(lgggl are distinguished g&emn v State ings unless the context of a specific section manifestly reqaiires
85Wis. 2d 595271 N.W2d 386(1978). ' ' differentconstruction or the word or phrase is defined 848.01

A jury need not unanimously agree whether the defendant: 1) directly commitf@d’ purposes of ct48
thecrime; 2) aided and abetted its commission; or 3) conspired with another-to com (2) “Airgun” means aveapon which expels a missile by the

mit it. Holland v State91 Ws. 2d 134280 N.w2d 288(1979). iorof d ai th
An aider and abettor who withdraws from a conspiracy does not remove him&fPaNSIorot compressed air or other gas.

?lréwgé)self from aiding and abettingday v. State 97 Wis. 2d 175293 N.W2d 478 (3) “Alcohol concentration” has the meaning given in s.
A party to a crime is guilty of that crime whether or not that party intended the crin%éo'oj'u(lv)'_ R . . L.

or had the intent of its perpetratdBtate vStanton106 Ws. 2d 172316 N.W2d 134 (4) “Bodily harm” means physical pain or injuijiness,or

(Ct.App. 1982)) . ) . any impairment of physical condition.
Theelements of aiding a nd abetting are undertaking conduct that walhattier e~ . . .

in the execution of the crime and a conscious desire that the conduct will yield that(6) “Crime” has the meaning designated i1839.12

aid. State vHecht, 116 Wis. 2d 605342 N.W2d 721(1984). (8) “Criminal intent” has the meaning designated i839.23
Thejury need not unanimously agree as to whicthefalternatives under sub. (2) e~ " . . .

thata defendant has committed théeaie under a party to the crime theovwyhile (9) “Criminal gang”’means an ongoingg@anization, associa

theremay be distinctions between aiding abetting and conspifeegistinctions are - tion or group of 3 or more persons, whetf@mal or informal,

oftenblurred. State.wecht,116 Wis. 2d 605342 N.w2d 721(1984). thathas as one of its primary activities the commission of one or
Testimonyconcerning a party to the crime defendawhereabouts during plan

ning sessions for the crime was not an alibi and did not require a nbadibi under moreof the criminallactsl, or acts that would be criminal if the actor
5.971.23 (8). State Horenbeger, 119 Ws. 2d 237349 N.W2d 692(1984). werean adult, specified in 839.22 (21) (ajo(s); that has a com

Depending on the facts of the case, armed robbery can be a natural and progide name or a common identifying sign or symbol; and whose
consequencef a robbery In that case, an aider and abettor neethaat had actual s divg : ;
knowledgethat the principals would be armed. Stattvey, 119 Ws. 2d 591350 membersndlwdually or coIIectlver engage In or have engaged

N.W.2d 622(1984). in a pattern of criminal gang activity
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(9g) “Criminal gang member” means any person \phdticr (t) Repeated acts of sexual assault of the same chplaib-
pates in criminal gang activitgs defined in ©41.38 (1) (b)with  itedin s.948.025
acriminal gang. (22) “Peaceofficer” means any persorested by law with a

(10) “Dangerous weapon” meansany firearm, whether dutyto maintain public order or to make arrests for crime, whether
loadedor unloaded; any device designed as a weapon and capéideduty extends to all crimes or is limited to specific crimes.
of producing death or great bodily harm; any electric weapon, as(24) “Place of prostitution” means any place where a person
definedin s.941.295 (4) or any other device or instrumentalityp,5 itually engages, in public or iprivate, in nonmarital acts of

which, in the manner it is used or intended to be used, is calculaieq alintercourse, sexual gratification involving the segaor of

or likely to produce death or great bodily harm. one person and the mouth or anus of angtheasturbation or
(11) “Drug” has the meaning specified in450.01 (10) sexualcontact for anything of value.
(12) “Felony” has the meaning designated i939.60 (28) “Propertyof another” means property in which a person

(14) “Great bodily harm” means bodily injury which create®therthan the actor has a legal interest which the actor has no right
asubstantial risk of death, or which causes serious permanent elislefeat or impajreven though the actor may also havegal
figurement, or which causes a permanergrotractedoss or im interestin the property
pairmentof the function Of any b0d||y membel’ Omn or Other (30) “Public Ofﬁcer"; “pub”c emp|0yee"_ A “publimfﬁcer"

seriousbodily injury. _ N ~isany person appointed or elected according to law to digehar
(16) “Human being” when used in the homicide sectiona public dutyfor the state or one of its subordinate governmental
meansone who has been born alive. units. A “public employee” is any person, not afieer, who per

(18) “Intentionally” has themeaning designated in39.23  formsany oficial function on behalf of the state or one of its-sub
(19) “Intimate parts” means the breast, buttock, anus, groiﬁ,rdlnate governmentainits gnd who is paid from the public trea
Scrotum’penis’ Vagina or pubic mound of a human being_ SUryOf the state or subordinate gOVernmental unit.

(20) “Misdemeanor’has the meaning designated.939.60 (32) “Reasonablybelieves” means that the actor believes that
(21) “Patternof criminal gang activity” means the commis a certain fact situation exists and such belief under the circum

sionof, attempt to commit or solicitation to commit 2 or more gftaN1Cess reasonable even though erroneous. .
thefollowing crimes, or acts that would be crimes if the actor were (34) “Sexualcontact” means the intentional touching of the
an adult, at least one of those acts or crimes occurs after Decerfilséhedor unclothed intimate parts of another person with any part
25,1993, the last of thos&ts or crimes occurred within 3 yearf the body clothed or unclothed or with any object or device, the
aftera prior act or crime, and the aotscrimes are committed -at intentionaltouchingof any part of the body clothed or unclothed
temptedor solicited on separate occasions or by 2 or more péf another person with the intimate parts of the body clothad-or
sons: clothed,or theintentional penile ejaculation of ejaculate or inten
(a) Manufacture, distribution or delivery of a controlisab tional emissiorof urine or feces upon any part of the body clothed
stanceor controlled substance analog, as prohibited @6%.41  Of unclothed of another person, if that intentional touching, €jacu

(1). lation or emission is for the purpose of sexual humiliatsaxual
(b) First-degree intentional homicide, as prohibited in §egradationsexual arousal or gratification. '

940.01 (36) “Sexual intercourse” requires only vulvar penetration
(c) Second-degree intentional homicide, as prohibited in&1ddoes not require emission. o

940.05 (38) “Substantial bodily harm” means bodily injury that
(d) Battery as prohibited in ©40.190r 940.195 causesa laceration that requires stitches; any fracture of a bone;
NOTE: Par. (d) is shown as amended eff. 2-1-03 BPO1 Wis. Act 109 Prior ~ & bur.n; a temporary loss of consciousness, sighearing; a con

to 2-1-03 it reads: cussion;or a loss or fracture of a tooth.
(d) Battery, substantial battery or aggravated battery as prohibited in s. (40) “Transfer’ means any transaction involvilag:hange in

940.190r 940.195.
(e) Battery special circumstances, as prohibited 84€9.20
(em) Battery or threat to witness, as prohibited Bv6.201

possessiomwf any propertyor a change of right, title, énterest
to or in any property

(42) “Under the influenceof an intoxicant” means that the-ac

() Mayhem, as prohibited in 840.21 tor’s ability to operate a vehicle or handle a firearm oguairis

(g) Sexual assault, as prohibited i1940.225 materiallyimpaired because bis or her consumption of an alco
(h) False imprisonment, as prohibited i1940.30 hol beverage, of @ontrolled substance or controlled substance
(i) Taking hostages, as prohibited ir980.305 analogunderch.961, of any combination of an alcohol beverage,

controlledsubstance and controlled substance analog, or of any
otherdrug or of an alcohol beverage and any other drug.

(44) “Vehicle” means any self-propelled device for moving

(i) Kidnapping, as prohibited in 840.31
(k) Intimidation of witnesses, as prohibited in940.42or

940.43 )
N - - . personsor property or pulling implements from one place te an
94(()L215 Intimidation of victims, asprohibited in $.940.440r  qiher whether such device is operated on land, rails, waitén

. o theair.
(m) Criminal damage to propertgs prohibited in €43.01 (46) “With intent” has the meaning designated i839.23

(mg) Criminal damage to or threat to criminally damage the (48) “Without consent” means no consent in fact or that<on
propertyof a witness, aprohibited in s943.0110r943.017 (2m) sentis given for one of the following reasons:

(n) Arson of buildings or damage by explosives, as prohibited (a) Because the actor pilite victim in fear by the use or threat

in $.943.02 L of imminent use of physical violenoa the victim, or on a person
(0) Bumlary, as prohibited in £43.10 in the victims presence, or on a member of the vigtimimediate
(p) Theft, as prohibited in 843.20 family; or

() Taking, driving or operating a vehicle, or removing a part (b) Because the actor purports to be acting under legal author
or component of a vehicle, withothte owne's consent, as prohib ity; or
itedin s.943.23 o (c) Because the victim does not understand the nature of the
() Robberyas prohibited in £43.32 thing to which the victim consents, either by reason of ignorance
(s) Sexual assault of a child, as prohibited #48.02 or mistake of fact oof law other than criminal law or by reason
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of youth or defective mental conditiomhether permanent or Thetrial courts wholesale exclusion of the defendamtfoferedexpert and lay
temporar testimonyregarding posttraumatic stress disorder from the guilt phasenafder
. p Y. trial without valid justificatiorviolated the defendastright to present a defense and

History: 1971 c. 2191973 c. 3361977 c. 1731979 c. 89221, 1981 c. 7%.17,  to testify on her own behalf. Mgan v Krenke,72 F Supp. 2d 98¢1999).
1981 c. 89348 1983 a. 17459 1985 a. 146.8; 1987 a. 332399 1993 a. 98213
227,441, 486, 1995 a. 69436, 448 1997 a. 143295, 2001 a. 109 . . . e

It was for the jury to determine whether a soft drink bottle, with which the victir%39'24 C”mmel recklessness. (1) In this section, “crimi
washit on the head, constituted a dangerous weapon. Anjugf to the victim is nal recklessness” means that the actor creates an unreasamble
notrequired. Langston Btate1 Wis. 2d 288212 N.W2d 113 (1973). ~ substantial rislof death or great bodily harm to another human be

An unloaded pellet gun qualifies as a “dangerous weapon” under sub. (10) '”J%nd the actor is aware of that risk, except that for purposes of

u
S.

it was designed as a weapon and, when used as a bludgeon, is capable of pro w
greatbodily harm. State.\Antes,74 Ws. 2d 317246 N.W2d 671(1976). $5.940.02 (1m)940.06 (2)and940.23 (1) (bpnd(2) (b), “crimi-

A jury could reasonably find that numerous cuts and stab wounds conésated Nal recklessness” means that the actor creates an unreasmhble

ousbodily injury” under sub. (14) even though there waprobability of death, no  substantiatisk of death or great bodily harm to an unborn child,
permanentinjury, and no damage to any member gaor. La Bage v State;74 Wis.

2d327, 246 N.W2d 794(1976). to the woman who is pregnant with that unborn child or to another
A jury must find that acts of prostitution were repeated or were continued in or@dfdthe actor is aware of that risk.

to find that premises are “a place of prostitution” under sub. (24). JohnState, (2) Exceptas provided in s940.285 940.29 940.295 and

76 Wis. 2d 672251 N.W2d 834(1977). R A B : s .
Sub.(14), either on its face or asnstrued irLa Bage, is not unconstitutionally 943.76 if criminal recklessn(_ess IS. an element of a C“nme n CPS'

vague. Cheatham vState 85 Wis. 2d 1.2, 270 N.W2d 194(1978). 93910951, the recklessness is indicated by the term “reckless” or

Definitions of “under the influence” in this section and in s. 346.63 (1) (a) ardecklessly”.

equivalent. State vWaalen, 130 Wis. 2d 18386 N.W2d 47(1986). . ; ; e
To determine whether an infant was “born alive” under €L6), the s. 146.71 stan (3) A voluntarily produced intoxicated or drugged condition

dardto determine death is applied, as, “if one is not dead he is indeed S’ 1S NOt @ defense to liability for criminal recklessness if, hacthe

v. Cornelius152 Ws. 2d 272448 N.W2d 434(Ct. App. 1989). tor not been in that condition, he or she would have been aware of
48/3 ﬂ?/% g];égg(é {i?gergg% ;\I)eapon under sub. (10). Skité168 Ws. 2d 245  creatingan unreasonable and substantial risk of death or great
W, . App. . ; ;
Portions of the defendastanatomy are not dangerous weapons under sub. (15))(.)CIIIy harm to another human being.

History: 1987 a. 3991989 a. 565.259 1993 a. 4451997 a. 2952001 a. 109
An automobile may constitute a dangerous weapon under sub. (10) ialte v JL{di(_:iaI Council Note, 1988:This section is newlt provides a uniform definition
. 200 Ws. 2d 200y546 N.W2d 507(& A 199%) . - Bakte of crlmlnal recklessness, th_e culpable men_tal state of numerfenses. Reckless )
wel, . S | ; N0 SU AL ADD. : nessrequires both the creation of an objectively unreasonable and substantial risk of
A firearm with a trigger lock is withithe definition of a dangerous weapon undef, \mandeath orgreat bodily harm and the ac®subjective awareness of that risk.

sub.(10). State vNorris,214 Ws. 2d 25571 N.W2d 857(Ct. App. 1997). f ) . -
: . : f Sub. (3) continues the present rule that a voluntarily produced intoxicated or
Whena mother agreed to the father taking a obifidh camping trip, but the father uggedcondition is not a defense to liability for criminal recklessness. Ameen v

actuallyintended tqpermanently take the child and did abscond to Canada with t ate51 Ws. 2d 175 185 (1971). Patterned on s. 2.08 of the model penal code, it

child, the child was taken based on the mdthémiftake of fact,” Wt"Ch under s. emisediability on whether the actor would halseen aware if not in such condition
939.22(48) rendered the taking of the child to be “without consent” and in V'Olat'(%;the risk of death or great bodily harm. The commentaries to s. 2.08, model penal
of s. 948.31. State Inglin, 224 Ws. 2d 764592 N.W2d 666(Ct. App. 1999). code,state the rationale of this rule in extended fashion. [Bill 191-S]

The definitions in subs. (9) and (9g) arefaiéntly specific that when incorpo
rated into a probation condition they provide fair and adequatiee as to the ex Lo . . . L
pectedcourse of conduct and provide an adequate standard of enforcement. St883®.25 Criminal negligence. (1) In this section;criminal

Lo, 228 Ws. 2d 531599 N.W2d 659(Ct. App. 1999). negligence’means ordinary negligence tdigh degree, consist

. . . . ing of conduct thathe actor should realize creates a substantial
939.23 Criminal intent. (1) When criminal intent is an ele anqunreasonable risk of death or great bodily harm to anatker
mentof a crime in chs939to 951, such intent is indicated by theceptthatfor purposes of s840.08 (2)940.10 (2)and940.24 (2)
term“intentionally”, the phrase “with intent to”, the phrase “with«:riminal negligence” means ordinary negligence to a high de

State vFrey 178 Ws. 2d 729505 N.Ww2d 786(Ct. App. 1993).

intentthat”, or some form of the verbs *know” or *believe”.  gree,consisting of conduct that the actor should realize creates a
(2) “Know” requires only that thactor believes that the speci substantiabnd unreasonable risk of death or great bodily harm to
fied fact exists. anunborn child, to the woman who is pregnant with that unborn

(3) “Intentionally” means thathe actor either has a purpose tghild or to another
do the thing or cause the result specifieds aware that his or her  (2) If criminal negligence is aglement of a crime in ch839
conductis practically certain to cause that result. In addition, eto 951 or 5.346.62 the negligence is indicated by the term “negli
ceptas provided in sul{6), the actor must have knowledgé gent” or “negligently”.
thosefacts which are necessary to make his or her conduct crimiHistory: 1987 a. 3991989 a. 56s.259, 1997 a. 180295

: “i i ” Judicial Council Note, 1988:This section is nevit provides a uniform definition
naland which are set forth after the word “intentionally”. of criminal negligencepatterned on prior ss. 940.08 (2), 940.24 (2) and 941.01 (2).

(4) “With intent to” or “with intent that” means that the actocCriminal negligence means the creation of a substantial and unreasonable risk of
eitherhasa purpose to do the thing or cause the result Speciﬁ#githsor great bodily harm to anothesf which the actor should be aware. [Bill
oris aware that his or her conduct is practlcally certain to CauUSne gefinition of criminal negligence as applied to homicide by negligent opera
thatresult. tion of a vehicle isiot unconstitutionally vague. StateBarman183 Wis. 2d 180

(5) Criminalintent doesiot require proof of knowledge of the 5°N-W-2d 493(Ct. App. 1994).
existenceor constitutionality of the section under which the actor
lisop:]rosecuted or the scope or meaning of the terms used in that sec SUBCHAPTERII

(6) Criminal intent doesot require proof of knowledge of the

ageof a minor even though agea material element in the crime INCHOATE CRIMES

in question. o ) )
History: 1979 c. 891987 a. 33%.64; 1987 a. 3991993 a. 486 939.30 Solicitation. (1) Except as provided in suf®) and
Judicial Council Note, 1988:Subs. (3) and (4) are conformed to filenulation  s,961.455 whoevey with intent that a felony be committed,-ad
of 5. 2.02 (2) (b) ii of the model penal code. [Bill 191-S] visesanother to commit that crime under circumstances that indi

A person need not foresee or intend the specific consequefmesct in order : : ; .
to possess the requisite criminal intent angtésumed to intend the natural and prob cate unequwocally that he or she has the intent is gu'lty of a Class

able consequences of the act. Sta@ould,56 Ws. 2d 808202 N.W2d 903(1973). H felony
Instructionson intent to kill created a permissible rebuttable presumption that NOTE: Sub. (1) is shown as amended eff. 2-1-032901 Wis. Act 109 Prior
shiftedthe burden of production to the defendant, but not the burdeersiiasion. to 2-1-03 it reads:
Muller v. State 94 Ws. 2d 450289 N.w2d 570(1980). (1) Exceptas provided in sub. (2) and ss. 948.35 and 961.455, whoewth
The court properly refused to instruct the jury on a “mistake of fact” defense whifient that a felony be committed advises another to commit that crime under

theaccused claimed that the victim moved into the path of a gunshot intended qfiftumstancesthat indicate unequivocally that he or she has the intent is guilty
to frighten the victim. State Bougneit97 Ws. 2d 687294 N.W2d 675(Ct. App.  of a Class D felony

1980). 2 F licitati . ime forhich th |
The constitutionality of sub. (3} upheld. State.\6mith,170 Wis. 2d 701490 | ( ) or.a solicitation to co‘mmlt.a crime fovhich the penalty
N.W.2d 40 (Ct. App. 1992). is life imprisonmenttheactor is guilty of a Class F felonyor a
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solicitationto commita Class | felonythe actor is guilty of a Class ~ a. Multiplying by one—half the maximurerm of imprison
| felony:. ment,as increased by any penalty enhancement statute listed in s.

NOTE: Sub. (2) is shown as amended eff. 2-1-03201 Wis. Act 109 Prior  973.01(2) (c) 2. aandb., for the completed crime.
to 2-1-03 it reads: . :
° teads: o . e b. Applying 5.939.62 (1)or 961.48to the product obtained
(2) For a solicitation to commit a crime for which the penalty is life impris d bd.2
onment, the actor is guilty of a Class C felony For a solicitation to commit a unaersubd.z. a. .
ClassE felony, the actor is guilty of a Class E felony NOTE: Sub. (1g) is ceated eff. 2-1-03 b001 Ws. Act 109
History: 1977 c. 1731989 a. 1211991 a. 1531995 a. 4482001 a. 109 (1m) BIFURCATED SENTENCES. If the courtimposes a bifur

Prosecuting for solicitation under 939.30, rather than under s. 944.30 for-pro i
titution, did not denyequalprotection. Sears Btate94 Ws. 2d 128287 N.W2d scatedsentence under 873.01(1) for an attempt to commit a

785 (1980). crimethat is punishable under su#) (intro.), the following re
Section939.05 (2) (c) does not make renunciation or withdravaafanse to the gquirements apply:

gr9|r8n5e)of solicitation. State.\Boehm,127 Wis. 2d 351379 N.W2d 874(Ct. App. (a) Maximum term of confinement for attempt to commitclas
When*A” solicits “B" to solicit “A” to commit perjury, A" is guilty of solicita- ~ Sitied felony 1. Subject to the minimum term of extendegber

tion. State vManthey169 Ws. 2d 673487 N.W2d 44(Ct. App. 1992). vision required under €73.01 (2) (d)if the crime is a classified

felony and neither $939.62 (1)nor 961.48 is being applied, the
939.31 Conspiracy. Except as provided igs.940.43 (4) maximumterm of confinement in prison is one—half of the maxi
940.45(4) and961.41 (1x) whoeveywith intent that a crime be mum term of confinement in prison specifiads.973.01 (2) (b)
committed,agrees or combines with another for the purpose a$increased by any penalty enhancement statute listed73.91
committingthat crime mayif one or more of the parties to the eon(2) (c) 2. a.andb., for the classified felony
spiracydoes an act to fefct its object, be fined or imprisoned or 2 Subject to the minimum term of extended supervisien re
both not to exceed the maximum provided for the completefljiredunder s973.01 (2) (d)if the crime is a classified felony and
crime; except that for a conspiracy to commit a crime for whichithers.939.62 (1)or 961.48is being applied, the court shall-de
the penaltyis life imprisonment, the actor is guilty of a Class B felierminethe maximum term of confinement in prison by fole

ony. lowing method:
History: 1977 c. 1731981 c. 18; 1985 a. 3281995 a. 448 . . . .
A conspiracy may be unilateral: a person can enter into a conspiracy to accomplish & Multiplying by one-half the maximum term of confine

acriminal objective in which only the defendant has a criminal intent. ‘Stagv ~ mentin prison specified in €73.01 (2) (b)as increased by any
ple, 215 Ws. 2d 487573 N.W2d 187(1996). penaltyenhancement statutes listed i983.01 (2) (c) 2. aand
b., for the classified felony

939.32 Attempt. (1) GeENERALLY. Whoever attempts to com b. Applying 5.939.62 (L)or 961.48to the product obtained

mit a felony or a crime specified in340.19 940.195943.2Q or

943.74may be fined or imprisoned or both as provided under Sl}mdersubd_z. a. .
(1g), except: (b) Maximum term of extended supervisiondtiempt to com

NOTE: Sub. (1) (into.) is shown as affected by two acts of the 2001 legisletur Mit classified felony Themaximum term of extended supervision
eff. 2-1-03, and as merged by theevisor under s. 13.93 (2) (c). Prior to 2-1-03 for an attempt to commit a classified felony is one—half of the

it reads: maximumterm of extended supervision for the completed crime
(1) Whoeverattemptsto commit a felony or a crime specified in s. 940.19,
940.195943.20, or 943.74 may be fined or imprisoned or both not to exceed one—unders' 973.01(2) (d)

half the maximum penalty for the completed crime; except: (C) .MaXimum term of confinement for attertrpt:ommit un
(a) Whoever attempts to commit a crime for which the penalgj@ssifiedfelony or misdemeanoiThe court shall determine the
is life imprisonment is guilty of a Class B felany maximumterm of confinement in prison for an attempt to commit

(b) Whoeverattempts to commit a battery unde40.20 (2) & crime other than a classified felony by applyirg7s.01 (2) (b)
or (2m) s guilty of a Class A misdemeanor 10.to the maximum term of imprisonmecdlculated under sub.
NOTE: Par. (b) is repealed eff. 2-1-03 b2001 Ws. Act 109 (13)0_(|_t[)5) Sub. (1m) i ted eff. 2-1-03 b2001 Ws. Act 109
(bm) Whoever attempts to commit a Class | fejatger than 2 MISUD.E(I\/IEZJI\TOC;E‘CEOI\/TPLJTER CRII\fES V\jhocever attempts to
one towhich a penalty enhancement statute listed Bv8.01 (2) r(nr)nit misdemeanor undera3.70is subiect to: p
(c) 2. a.orb. is being applied, is guilty of a Class A misdemeanct® a misgemeanor underss:s. fUIS subject to:
NOTE: Par. (bm) is created eff. 2-1-03 b001 Wis. Act 109 (a) A Class D forfeiture if it is the persarfirst violation under
(c) Whoever attempts toommit a crime under s840.42to  S- 943.70 ] o o
940.45is subject to the penalty for the completet, as provided (b) A Class C forfeiture if it is the perssr2nd violation under

in 5.940.46 s.943.7Q

(cm) Whoever attempts tcommit a crime under 841.21is (c) A Class B forfeiture if it is the pers&8rd violation under
subjectto the penalty provided in that section for twenpleted S.943.7Q
act. (d) A Class A forfeiture if it is the persan4th orsubsequent

(d) Whoever attempts to commit a crime unde®48.07is  Violation under s943.7Q
subjectto the penalty provided in that section for twenpleted (3) REQUIREMENTS. An attempt to commit a crime requires
act. that the actor have an intent to perform acts and attain a result
(e) Whoever attempts to commit a crime unde¥48.605 (3) which, if accomplished, would co_ns_titute such qrime andmnat
(a) is subject to the penalprovided in that paragraph for the comactordoes acts toward the commission of the crime which demon
pletedact. strateunequivocally under all the circumstances, that the actor
(1g) MAXIMUM PENALTY. The maximum penalty for an-at formedthat intent and would commit the crime except for the in

temptto commit a crime that is punishable under lp(intro.) terventionof another person or some other extraneous factor
History: 1977 c. 1731981 c. 18 1983 a. 4381987 a. 3321989 a. 3361991

isas follows: _ _ a. 17 1993 a. 98486, 1997 a. 2952001 a. 91109 s. 13.93 (2) (©).
(a) The maximunrfine is one—half of the maximum fine for the Thereis no crime of “attempted homicide by reckless conduct” since the com
completedcrime. pleted ofense does not require intent while any attempt must demonstrate intent.

' ) ) ) Statev. Melvin, 49 Wis. 2d 246181 N.W2d 490(1970).
(b) 1. If neither s939.62 (1)nor 961.48 is being applied, the Attemptedist degree murder was shown when only the fact of the gun misfiring
maximumterm of imprisonment is one—half of the maximum terrandthe action of the intended victim prevented completion of the crime. Austin v

i i i 52 Wis. 2d 716190 N.w2d 887(1971).
of imprisonment, as increased by any penalty enhancement st evictim’s kicking of the defendant in the mouth and other resistance was a valid

listedin s.973.01 (2) (c) 2. aandb., for the completed crime.  extraneousactor preventing the completion of a crime, an essential requirement for
2. If either s939.62 (1br 061.48is being applied, the maxi thecrime of attempted rape. AdamsState57 Wis. 2d 515204 N.w2d 657(1973).

f ; f ; ; The screams and struggles of an intended rape victim wereetivefintervening
mum term of |mpr|sonment is determined by the followmg metgxtrinsicforce not under thdefendansg control. Leach.\State83 Ws. 2d 199265

od: N.W.2d 495 (1978).
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Thefailure to consummate the crime is not an essential element of criminal atteptthe scope or meaning of the terms used in that section is not a
undersub. (2). Berry vState90 Wis. 2d 316280 N.W2d 204(1979). defense

Theintervention of an extraneous factor is not an essential element of criminal ai . s . - .
tempt. Hamiel v State92 Ws. 2d 656285 N.W2d 639(1979). he prosecution of an individual who relied on a governmentiiafs statutorily
- — } . requiredlegal opinion would impose an unconscionable rigiditthmlaw State v
The crime ofattempted manslaughter exists irs#dnsin. State. Wliver, 108 Ws. Davis,63 Ws. 2d 75216 N.W2d 31(1974).

Zd'l'zoapcr}’g\}e'\;‘t\t/gfndpgliglggi)a.must prove intent to commit a specific adoompa Mistakeis not a defense to criminal negligence. A defendantbjective state of
nied by suficient acts to demonstrate unequivocally that it was improbable that t 'nl%'g gggrﬁlwggtltg;égtterl&n|n|nlgggrér;1|nmgllgence. State Lindvig, 205 Ws.
accused would have desisted of his or her own free will. St&tewart143 Ws. ' - APP. '
2d 28 420 N.W2d 44(1988). . . I
Subs.(1) and (2) enumerate alffefises that may be prosecuted as attempts. std39-44  Adequate provocation. (1) In this section:
v. Cr\:orowc,l58 V\;Is.h 2d 630462 N.w2d 892(0(t-)Ar;1p- Tg%o)a ined and (@) “Adequate” means sfifient to cause complete lack of
The meaning of “have an intent to” in sub. (3) should be defined and interpre _ i i i i
in relation to all criminal statutes. StatéNeeks,165 Ws. 2d 200477 N.W2d 642 %lf C(?lmro"n an_ Orgmanly ConStltUt_ed per_son.
(Ct. App. 1991). (b) “Provocation” means something which the defendant rea

Whena sentence for an attempted crime is subject to repeater enhancementsg@iieablybelieves theéntended victim has done which causes the

maximumpenalty for the underlying crime is halved under sub. (1), then the enhal _ i
is added tdhat penalty State vBush,185 Ws. 2d 716519 N.W2d 645(Ct. App. "Bfendant to lack self-control completely at tinee of causing

1994). death.

The intervention of an extraneous factor that prevents the commission ofacrime(z) Adequateprovocation is an &fmative defense only to

isirrelevant to an attempt to comrtiile crime unless the factor may negate the inte _ ; : ) P
to commit the crime. That a defendant believed he was acquiring stolen propﬁ{?t degreelntentlonal homicide and mitigates thafesfse to

whenthe property was not actually stolen did poevent the prosecution of the 2Nnd—degreéntentional homicide.
defendanfor attempt to receive stolen propertgtate vKordas,191 Ws. 2d 124 History: 1987 a. 399
528 N.W2d 483(Ct. App. 1995). ) o ) Judicial Council Note, 1988:Sub. (1) codifies \consin decisions defining
Attemptedfelony murder does not exist. Attempt requires intent, and the crime gfeatof passion” under prior s. 940.05ydR v State 115 WSs. 488 (1902); Johnson
felony murder is complete without specific intent. StatBriggs,218 Ws. 2d 61 v, State, 129 . 146 (1906); Carlone Btate, 150 V¥. 38 (1912)Zenou v State,
579 N.wad 783(Ct. App. 1998). i 4 Wis. 2d 655(1958); Statev. Bond,41 Wis. 2d 219(1969); State Wvilliford, 103
The conduct element of sub. (3)satisfied when the accused engages in condugtis, 2d 98(1981).
thatdemonstrates thanly a circumstance beyond the accusedhtrol could pre Traditionally, provocatiorhad 2 essential requirements. Statliford, supra.,
ventthe crime; that it has become tlate to repent and withdravBtate vHenthorn,  5¢113 " The first reflected in sub. (1) (b), is subjective. The defendant must have acted
218Wis. 2d 526581 N.W2d 544(Ct. App. 1998). ) in response to provocation. This necessitates an assessment of the particular defen
Somecrimes include attempt arghnnot be combined with the general attemplanssiate of mind at the time of the killing. The 2nd requirement, reflected in sub.
statue. One cannot attempt to attempt to cause. St&leRango229 Ws. 2d 1599 (1) (3), is objective. Only provocation iafent to cause a reasonable person to lose
N.W.2d 27 (Ct. App. 1999). self-controlcompletely is legally adequate to mitigate the severity of tiemsé.

Sub. (2) clarifies that adequate provocation is dirrafitive defense to first—
degreeintentional homicide. Although adequate provocation does not negate the
intentto kill such that the burden of persuasion rests on the state by constitutional

SUBCHAPTERIII principals(Mullaney v Wilbur, 421 U.S. 684(1975), Wsconsin has chosen to place
the burden of disproving this defensive mattertioa prosecution beyond a reason
abledoubt. State.\Lee,108 Ws. 2d 1(1982). Since adequate provocation is not an

DEFENSES O CRIMINAL LIABILITY affirmative defense to 2nd—degree intentional homicide, fscefs to mitigate the
severityof an intentional homicide from first to 2nd degree. [Bill 191-S]

939.42 Intoxication. An intoxicated or a drugged conditiongsq 45 Privilege. The fact that the actar conduct is privi

of the actor is a defense only if such condition: _ leged,although otherwise criminal, is a defense to prosecution for
(1) Isinvoluntarily produced and renders the actor incapabg\y crime based on that conduct. The defense of privilege can be
of distinguishing between right and wrong in regarthe alleged claimedunder any of the following circumstances:

criminal act "’}t the tlme.the act is committed; pr ) (1) Whenthe actors conduct occurs under circumstances of

_(2) Negativesthe existence of a state of mind essential to th@ercionor necessity so as to be privileged unded3.46or
crime, except as provided in 839.24 (3) 939.47 or

History: 1987 a. 399 -

To be relieved from responsibility for criminal acts, it is not enough for a defendant (2) Whenthe actois C(.)ndUCt is in defense .Of pe_rsons or prop
to establish that he was under the influence of intoxicating bevetagemst estab €Ity under any of the circumstances described i838.48 or

lish that degree of intoxication that meanswtzs utterly incapable of forming the in 939.49 or

gez”grf;*:f',i'?&,;%‘ﬂggi‘{Q?”a',?S"’“ of the crime graat. State vGuiden 46 Ws. 2d (3) Whenthe actots conduct is in good faith arslan appar

This section does notfafd a defense when drugs were taken voluntarily and tH@ntly authorized and reasonable fulfillment of any duties mita
factsdemonstrate thahere was an intent to kill and conceal the crime. Gibson ¥ic office; or

State 55 Wis. 2d 110, 197 N.W2d 813(1972). . .
Evidenceof addiction was properly excluded as a basis for showing “involuntari f (4) Whenthe actots conduct isa reasonable accomplishment

ness.” Loveday v State74 Ws. 2d 503247 N.W2d 116 (1976). of a lawful arrest; or

Voluntary intoxication instructions were proper when the defendantiesnfy (5) (a) In this subsection:
from anon-temporary pre—psychotic condition, precipitated a temporary psychotic o . - .
stateby voluntary intoxication. ‘State Kolisnitschenko84 Wis. 2d 492267 N.w2d 1. “Child” has the meaning specified in%8.01 (1)
szirgi?rﬁ));ication instruction did not impermissibly shift the burden of proof to th 3. “Person responsible fahe childs welfare” includes the
accused.State vReynosal08 Ws. 2d 499322 N.W2d 504(Ct. App. 1982). €hild’s parent stepparent or guardian; an employee of a public or

A correct statement of the law under this section should be conveyedugythe Privateresidential home, institution or agency in which the child
by instructing it that it must consider the evidence regarding whether the defendagidesor is confined or that provides services to the child; or any

wasintoxicated at the time of the allegedenise. State.\Fostey191 Ws. 2d 14528 ; : R :
N.W.2d 22 (Ct. App. 1995). otherperson legally responsible for the clsldvelfare in a resi

It is not a requirement of the defense of involuntary intoxication when intoxicatiéfential setting.

is caused by prescription drugs that the defendant did not know of the oo+ i iceinli i
cating efect. Intoxication resulting from compliance with a physicadvice will (b) When the actds conduct is reasonable discipline of a child

notbe deemed voluntary just becatise defendant was aware of potential advers®Y & person responsible for the ctslavelfare. Reasonable disci

SidTeegectS-t_ ﬂSth?-\Gar_dn?fZ’o;Q Ws. 2d| 32t 601_"{-W2dt_670(g]t~ gprlg- 1(?99t). tpIine mayinvolve only such force as a reasonable person believes
0 be entitled to an instruction dnvoluntary intoxication, the defendant must ; ; cepinli ;
comeforward with credible and sfifient evidence of intoxication to the extent that!S .necessarylt IS never reasonabtbsmplme to use force which

the defendant was unable to distinguish right from wrong. Staandner230 Ws. IS intended to causgreat bodily harm or death or creates an unrea

2d32 601 N.W2d 670(Ct. App. 1999). sonablerisk of great bodily harm or death.
Alcoholism as a defense. 53 MLR 445. (6) Whenfor any other reason the actoconduct irivileged

. by the statutory or common law of this state.
939.43 Mistake. (1) An honest errqrwhether of fact oof yHistory: 1979 c.y105.60 (1) 1987 a. 3321989 a. 311995 a. 214

law other than criminal lawis a defense if it negatives the exis Theprivilege under sub. (3) for publicfiials acting withapparent authority did

tenceof a state of mind essential to the crime. notapply to a volunteer fire fighter driving while under the influence dhtxicant.

. . . Statev. Schoenheidel,04 Wis. 2d 114, 310 N.W2d 650(Ct. App. 1981).
(2) A mistake as to the age of a minor or as to the eXBtenCZS? foster parent is a “person legally responsible for the shilélfare” under sub.

constitutionalityof the section under which the actor is prosecutes). State v\West,183 Ws. 2d 46515 N.W2d 484(Ct. App. 1994).
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A mothets live-in boyfriend dichot have parental immunity under sub. (5). The (2) Provocationaffects the privilege of self-defense as-fol
boyfrienddid not have legal responsibility for the motisechildren, and the term lows:
“parent” will not be interpreted to include persandoco paentis State vDodd, '
185Wis. 2d 560518 N.W2d 300(Ct. App. 1994) (a) A person who engages in unlawful conduct of a type likely
A convicted felors possession of a firearm is privileged under sub. (Bnited g provoke others to attack him or her and thereby does provoke

enumeratectircumstances. State @oleman206 Ws. 2d 198556 N.W2d 701 L . . L.
(19uge). et ? 8 an attack is not entitled to claim th@ivilege of self-defense

Thecommon law privilege to forcibly resist an unlawful arrestiisogated. State againstsuch attackexcept when the attack which ensues is of a

v. Hobson218 Wis. 2d 350577 N.W2d 825(1998). i ing i
Thereis no statutory or common law privilege for the crime of carrying a concealgépe causm_ghe person engagmg.m .the !JnlanUI conduct te rea
weaponunder s. 941.23, StateDundon226\Wis. 2d 654594 N.w2d 780(1999).  sonablybelieve that he or she is in imminent danger of death or

Underthe factsof the case, the privilege of self-defense was inapplicable togreatbodily harm. In such a case, the person engagitiee un

chargeof carrying a concealed weapon. Statdallie, 2002 WI 4249 Ws. 2d 538 i Vi i _
€38N W.2d 280 lawful conduct is privilegetb act in self-defense, but the person

Sub.(6) incorporates excusable homicide by accident or misfortaneident is 1S NOt privileged to resort to the use of force intendetikely to
adefense that negatives intent. If a person kills another by accident, the killing caséiusedeath to the persanassailant unlegbe person reasonably
not have been intentional. Accidemiust be disproved beyond a reasonable dou :
whena defendant raises it as a defense. When the state proves intent to kill be%ﬂgeveShe or she has_ eXhau.Sted every other reas.onable toeans
areasonable doubt, it necessarily disproves accident. \Sesékins, 2002 Wi 101, €scapdrom or otherwise avoid death or great bodily harm at the

255Wis. 2d 265647 N.W2d 244 ) handsof his or her assailant.
A defendant may demonstrate that he or she was acting lawfulcessargle . . . .
mentof an accident defense, by showing that he or she was actmgful self- (b) The privilege lost by provocation may be regained if the

defense.Although intentionally pointing a firearm at another constitutes a violatiogctor in good faith withdraws from the fighnd gives adequate

of s. 941.20, under 839.48 (1) a person is privileged to point a gun at another persgn. .: ; :
in self-defense if the person reasonably believes that the threat of force is neces@é@cemerem to his or her assailant.

to prevent or terminate what he or she reasonably believes to be an unIananterfer(c) A person who provokes an attack, whether by lawful er un

ence. State vWatkins, 2002 W1 101255 Ws. 2d 265647 N.Wd 244 lawful conduct, with intent to use such an attack as an excuse to

causedeath or great bodily harm to his or her assailant is rot en

titled to claim the privilege of self-defense.

h(3) Theprivilege ofself-defense extends not only to the inten
alinfliction of harm upon a real @pparent wrongdogbut

j gto theunintended infliction of harm upon a 3rd person, except

939.46 Coercion. (1) Athreat by a persoatherthan the ac
tor’s coconspirator which causes the actor reasonalidglieve
thathis or her act is the only means of preventing imminent deatl
or great bodily harm to the actor or another and which causes
or her so to act is a defense to a prosecution for any crime b ; . L .
onthat act, except that if the prosecution is for first-degree-int atif the unintended infliction of harm amounts to the crime of

tional homicide, the degree of the crimeésluced to 2nd—-degree frSt-degreeor 2nd—degree reckless homicide, homicide by negli
intentionalhomicide. gent handling of dangerous weapon, explosieedire, first—

(2) It is no defense to a prosecution of a married person t ﬁreefo(ernd—degreeeckless 'nJLi”y or |nJurt/_ by riliegllgent_h;ia_n bl
the alleged crime was committed by command of the spouse 8|rvg\]/r?ich:\r/lgreg%uesovﬁr?gsoen’c(rai)rifegsigli?)r?\rmli;?e’(} e actor is liable
is there anypresumptiorof coercion when a crime is committed o L
by a married person in the presence of the spouse. (4) A person is privileged to defend a third person from real

History: 1975 c. 941987 a. 399 or apparent unlawful interference by another uridersame cen
Judicial Council Note, 1988:Sub. (1) is amended by conformireferences to the ditions and by the same means as those under and by which the

statutetitles created by this bill. Sin@@ercion mitigates first-degree intentional ho personis privileged to defend himself or herself from real or ap
micideto 2nd degree, it is obviously not a defense to prosecutidhedatter crime.

[Bill 191-S] parentunlawful interference, provided that the person reasonably
Thesstate must disprove an asserted coercion defense beyond a reasonable de@hgvesthat the facts are such that the third person would be privi
Moesv. State 91 Wis. 2d 756284 N.W2d 66(1979). legedto act in self-defense anldat the persor’intervention is

] ] ~necessaryor the protection of the third person.
939.47 Necessity. Pressuref natural physical forces which (5) A person is privileged to use force against another if the

causeslte actoreasonably to beIi%\i/_e tdh_at his or her act isdthei?rﬁérsonreasonably believes that to use such force is necessary to
meansof preventing imminent public disaster imminent death oy entsuch person from committing suicide, but this privilege

or great bodily harm to the actor or another and which causes st extend to the intentional use of force intended or likely
or her so to act, is a defense to a prosecution for any crime b use death.

onthat act, except that if the prosecution is for first-degree-inten

tional homicide, the degree of the crimeésluced to 2nd—degree
Imi:_ielggsnallgggrglg;ge History: 1987 a. 3991993 a. 486
Judicial Council Note, 1988:This section is amended by conforming reference t‘]tﬂ?gt:llt?ésc :Su ;%L{\é%t% 131?3 Eiiib[éﬁ? TQ?.TS]H ded by conformirgerences to the
to the statute titles created by this bill. Since necessity mitigates first-degree in hena defendant test¥fied that.he did imend to shoot or use force. he could not
Eﬁgiﬂgm'?gffgf”d degree, itabviously not a defense to prosecution for the later, ;. 'coe jefense. Cleghorn State5 Wis. 2d 466198 N.W2d 577(1972).
Thedefense of necessity wasavailable to a demonstrator who sought to stop a SUb-(2) (b) is inapplicable to a defendant if the nature of the initial provocation is
shipmeniof nuclear fuel orthe grounds of safetyState vOlsen99 Wis. 2d 572299 = gun—in—handconfrontation of an intended victim by a self-identified robtrder
N.W.2d 632 (Ct. App. 1980). ’ thesecircumstances the intended victim is justifiedtia use of force in the exercise
Heroinaddiction is not a “natural physical force” as used in this section. An addigfit/ri}e right of SEIf_dEfer,]SE'. Riw. State55 Wis. 2d 713223 N.W2d 446(1974). .
caughtinjecting heroin in jail, who was not provided methadone in jail as had beenWhethera defendans' beliefwas reasonable under subs. (1) and (4) depends, in
promisedto him, was not entitled tssert the necessity defense to agenaf posses part, upon the parties’ personal characteristics and histories and whethevesents
sionof heroinbecause his addiction ultimately resulted from his conscious decisi6@ntinuous. State vJones147 Ws. 2d 806434 N.W2d 380(1989).
to start using illegal drugsState vAnthuber201 Wis. 2d 512549 N.W2d 477(Ct. Evidenceof prior specific instances of violence that were known to to the accused
App. 1996). may be presented to support a defense of self-defense. The evidence is not limited
to the accused’own testimonybut the evidence may not be extended to the point that
it is being ofered to prove that the victim acted in conformity with his or her violent
939.48 Self-defense and defense of others. (1) A per  tendencies.State vDaniels, 160 Ws. 2d 85465 N.W2d 633(1991).
sonis privileged to threaten or intentionally use force against animperfectself-defense contains an initial threshold element requiring a reasonable
otherfor the purpose of preventing or terminating whanefson belief that the defendant was terminatimgunlawful interference with his or her per

; - - - n. State vCamachol76 Ws. 2d 860501 N.W2d 380(1993).
reasonablyelieves to be an unlawful interference with his or héPThereasonabIeness of a persobelief under sub. (1) is judged from the position

personby suchother person. The actor may intentionally use onbf a person of ordinary intelligence and prudence in the same situation as the defend
such force or threat thereof as the actor reasonably belawes  ant,not a person identical to the defendant placed in the same situation as the defend
f ; A defendang psycho—social history showipgst violence toward the defendant

_essar_yto prevent or termlnate the |nterferen(_:e. The actor may @;enerally not relevant to this objective standard, although it may be relevant, as in
|ntentlonallyluseforce which is intended or likely to cause deat&)ousaabuse cases, where thetors are the homicide victim and defendant. State
or great bodily harm unless the actor reasonably believes that su!%ﬁ‘gipég?éoés\fist- Zn‘ia3§9Fgfre“éi\fgofi‘ggmﬁg-S%§t9ft5())-ry dglself defense

: : ; ; i ist unlawfu i u ,
forcg is necessary tprevent imminent death or great bodily hamBut is a common law privilege, which is abrogated. Statobson218 Ws. 2d 350
to himself or herself. 577N.W.2d 825(1998).

(6) In this section “unlawful” means either tortious or express
ly prohibited by criminal law or both.
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While there is no statutory duty tetreat, whether the opportunity to retreatwas (i) Class | felony
availablegoes to whether the defendant reasonably believed the force usedwas nec, .
essary to prevent an interference with his or her persgaryAnstruction to that ef (2) AfelonyisaClass, B, C, D, E, FG, H, or | felony when
fect was proper State vWenger225 Ws. 2d 495593 N.W2d 467(Ct. App. 1999). it is so specified in the statutes.
Whena defendant fails to establish a factual basis to saiéedefense, prior spe . . .
cific acts of violence by the victimave no probative value. The presentation ofsub  (3) Penalties for felonies are as follows:
jectivetestimony by an accused, going to a belief that taking steps in self-defense wa: ife i i
necessaryis notsuficient for the admission of self-defense evidence. Statead, %a) For a Class A felopyfe _|mpr|sonment.
202|or\]/v| Aﬁp 2753240”\/\15. _2d_162?22 N.w2d 9 . ) lation of (b) For a Class B felonymprisonment not texceed 60 years.
though intentionally pointinga firearm at another constitutes a violation of s. : .
941.20,under sub. (1) a person is privileged to point aaftamother person in self- (C) Fora Class C felor']ﬁ fine not to exceed $100,000 orim
defensef the person reasonably believes that the threat of force is necessary to pldsonmentnot to exceed 40 years, or both.
vent or terminate what he or she reasonably believbs an unlawful interference. ] i
Statev. Watkins, 2002 WI 101255 Ws. 20 265647 N.W2d 244 (d) For aClass D felonw fine notto exceed $100,000 or im
A defendant asserting perfect self-defense against gechitst-degree murder Prisonmennot to exceed 25 years, or both.
mustmeet an objective threshold showing that he or she reasonably believed that h ] H ;
or she was preventing or terminating an unlawful interference with his or her person?e) For a Class E f6|00?' fine not to exceed $50,000 or Impris
andthat the force used was necessary to prevent imminent death or great bodily H@#Wnentnot to exceed 15 years, or both.
A defendant asserting the defense of unnecessary defensive force s. 940.01 (2) (b) m For a Class F felonsa fine not to exceed $25,000 or impris

achage of 1st-degree murder is not required to satisfpithective threshold shew
ing. State vHead, 2002 WI 9®55 Ws. 2d 194648 N.W2d 413 onmentnot to exceed 12 years and 6 months, or both.

i A pg:sct)rf] may employ deadtly foragé‘ig\zt anotheif the peSrSﬁnf reasonablybte (g) For a Class G felong fine not to exceed $25,000 or impris
levesthat force IS necessary to pro rd—person or oresell from imminen
deathor great bodily harm, without incurring civil liability for injury to the other onmentnot to exceed 10 years, or both.

Clarkv. Ziedonis 513 F 2d 79(1975). (h) For a Class H felonw fine not to exceed $10,000 or impris
Self-defense—prior acts of the victim. 1974 WLR 266. onmentnot to exceed 6 years, or both.
Statev. Camacho:The Judicial Creation of an Objective Element tisdnsin’s . X . .
Law of Imperfect Self-defense Homicide. Leis#095 WLR 742, (i) Fora Class | felony fine not to exceed $10,000 or impris
onmentnot to exceed 3 years and 6 months, or both.
939.49 Defense of property and protection againstre - NOTE: This section is shown as affected eff. 2-1-03 BQO1 Wis. Act 109

f ; H ; ; rior to 2-1-03 it reads:
tail theft. (1) A person is privileged to threaten or In.temlona")?.939.50CIassification of felonies. (1)Exceptas provided in ss. 946.43 (2m) (a),
useforce against another for the purpose of preventing or<termies.g3and 946.85, felonies in chs. 939 to 95leatlassified as follows:
natingwhat the person reasonably believes to be an unlawful in(a) Class A felony
terference with the persanproperty Only such degree of force ggzz)c(ljallggsBBfglcf)gl)c/my
or t_hreat_thereof may intentionally heed as the actor reasonably (c) class C felony
believesis necessary to prevent@rminate the interference. It gdg gass E ;‘ellony
: : . H H e ass elony
is not reasonable to Intentlona”y use force intended or likely to 2) Afelony is a Class\, B, BC, C,D or E felony when it is so specified in chs.
causedeath or great bodily harm for the sole purpose of deferg®o 951.
of ones property g3g Eenalticels forAferolniesl'?e.as follows: X

. . a or a Class elonylite iImprisonment.
(2) A person is privileged to defend a 3rd persqeroperty (b) For a Class B felonyimprisonment not to exceed 60 years.
from real or apparent unlawful interferencednyother under the ) (bc) Fgr3a0 Class BC fgl?ﬁya fine not to exceed $10,000 or imprisonment not
HY 0 excee years, or botn.
samecondltlons a,nd b,y,the same mea}”s as thosker and by c) For a Class C felonya fine not to exceed $10,000 or imprisonment nat
which the person is privileged to defehi$ or her own property exceedls years, or both, o
from real orapparent unlawful interference, provided that the peerx(cde)eglo(; 39(;'?3356 Pk)fgt'ﬁnva fine not to exceed $10,000 or imprisonment not to
sonreasonably b_e!'eves that the fa_cts sweh as would give Fhe (e) Fora Class E felohya fine not to exceed $10,000 or imprisonment not to
3rd person the privilege to defend hishar own propertythat his  exceeds years, or both.
or her intervention is necessary for the protectiothef3rd per History: 1977 c. 1731981 c. 2801987a. 3325.64; 1993 a. 1941995 a. 691997
) 3283 1999 a. 1882001 a. 109

son’sproperty and thathe 3rd person whose property the perso
is protectingis a member of his or her immediate family or heus%39 51 Classification
hold or a person whose property {herson has a legal duty t0 pro o2 orgn chs 939 to 951 are classified as follows:
tect,or is a merchant and the actor is the merchamtiployee or Class A misd
agent. An dicial or adult employee or agent of a library is privi  (2) Class A misdemeanor

legedto defend the property of the library in the manner specified (0) Class B misdemeanor

of misdemeanors. (1) Misde-

in this subsection. (c) Class C misdemeanor
(3) In this section “unlawful” means either tortious or express (2) A misdemeanor is a Class A, B or C misdemeanor when
ly prohibited by criminal law or both. it is so specified in ch939to 951
History: 1979 c. 2451981 c. 2701993 a. 486 (3) Penalties for misdemeanors are as follows:

Flight on the parof one suspected of a felony does not, of itself, warrant the use . .
of deadly force by an arrestingfiér, and it is only in certain aggravated cireum (&) For a ClasA misdemeangra fine not to exceed $10,000

stanceghat a police dicer may shoot a fleeing suspect. ClariZiedonis,368 F or imprisonment not to exceed 9 months, or both.
Supp-544(1973). (b) For a Class B misdemeanarfine not to exceed $1,000 or
imprisonmentot to exceed 90 days, or both.

SUBCHAPTERIV (c) For a Class C misdemeanarfine not to exceed $500 or
imprisonmentnot to exceed 30 days, or both.
PENALTIES History: 1977 c. 1731987 a. 33%.64; 1997 a. 35

I . o 939.52 Classification of forfeitures. (1) Except as pro
939.50 Classification of felonies. (1) Felonies inthe stat yidedin ss.946.86and946.87 forfeitures inchs.939to 951 are

utesare classified as follows: classifiedas follows:
(@) Class A felony (@) Class A forfeiture.
(b) Class B felony (b) Class B forfeiture.
(c) Class C felony (c) Class C forfeiture.
(d) Class D felony (d) Class D forfeiture.
(e) Class E felony (e) Class E forfeiture.
(f) Class F felony (2) A forfeiture is a Class A, B, C, D or E forfeiture wheisit
(9) Class G felony sospecified in chs939to 951
(h) Class H felony (3) Penalties for forfeitures are as follows:
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(a) For a Class Aorfeiture, a forfeiture not to exceed $10,000. (b) If the person is gentenced to prigonthe serious sex of
(b) For a Class B forfeiture, a forfeiture not to exceed $1,00€Nnse,upon his or her dischge from paroleor extended supervi
(c) For a Class C forfeiture, a forfeiture not to exceed $50¢'°"-

(d) For a Class D forfeiture, a forfeiture not to exceed $200. (c) I the person is sentenced to prison for the serious sex of
(e) For a Class E forfeiture, a forfeiture not to exceed $25 enseand isbeing released from prison because he or she has
History: 1977 c. 1731981 c. 2801987 a. 1711987 a, 332.64 1989 a. 121 cachedhe expiration date of his or heentence, upon his or her

releasdrom prison.

939.60 Felony and misdemeanor defined. A crimepun (d) If the person has been committed to the department of

ishableby imprisonment in the onsinstate prisons is a felony healthand family services under®71.17for the serious sex of

Every other crime is a misdemeanor fense,upon the termination of his or her commitment under s.
History: 1977 c. 418.924 (18) (e) 971.17(5) or his or her dischge from the commitment under s.

A statutory dfensepunishable by imprisonment of one year or less in an urspe@71.17 (6) whichever is applicable.

fied place of confinement may result in confinement in a state prison and, therefore,
is a felony regardless of the classification of théeobe at the time of the statute’ (e) If par (a), (b), (c) or(d) does not applyupon the person be

enactment.State ex rel. McDonald Douglas County Circuit CLO0 Ws. 2d 569  ing sentenced for the serious sefente.

302N.W.2d 462(1981). (4) ONLY ONE PERIOD OF LIFETIME SUPERVISION MAY BE IM-

POSED. If a person is being sentenced for more than one conviction

épr a serious serffense, the court may place the person on one

periodof lifetime supervision onlyA period of lifetimesupervi

sion ordered for a person sentenced for more than one conviction

b\%;ins at whichever of the times specified in €8pis the latest.

a (5) STATUS OF PERSONPLACED ON LIFETIME SUPERVISION;POW-

h ERSAND DUTIES OF DEPARTMENT. (a) A person placed on lifetime
‘supervisionunder this section is subject to the control of the de
partmentunder conditions set by the coartd regulations estab
lishedby the department that are necessary to protegitthkc
andpromote the rehabilitation of the person placed on lifetirme su
pervision.

(a) “Department” means the department of corrections. . (&m) The department may temporarily take a person on life

e~ . L time supervision into custody the department has reasonable

(0) Serlou§ sex éénse rr.1e.an§ any of th? following: roundsto believe that the person has violated a condition or regu

1. A violation, or the solicitation, conspirgoyr attempt to [ation of lifetime supervision. Custody under this paragraph may
commit a violation, of 5.940.22 (2) 940.225 (1) (2), or (3), |astonly as longs is reasonably necessary to investigate whether
948.02(1) or (2), 948.025(1), 948.05 (1)or (Im), 948.055 (1)  the person violated a condition or regulation of lifetiswervi
948.06 948.07 948.075 948.08 948.11 (2) (a) 948.12 or  sjonand, if warranted, to refer the person to the approypiate
948.13 o S . cuting agency for commencement of prosecution under (3b.

2. A violation, or the solicitation, conspiracy or attempt to by The department shall clgera fee to a person placed on life
commita violation, under ctB40, 943 944 or 948 other than a +{ime supervision to partiallyeimburse the department for the
violation specified in subdL., if the court determines that one Ofcstsof providing supervision and services. The department shall
the purposesor the conduct constituting the violation was for thgetyarying rates for persons placed on lifetime supervisased
actor'ssexual arousal or gratification. on ability to pay and with the goal of receiving at least $1 per day

(2) WHEN LIFETIME SUPERVISIONMAY BE ORDERED. (&) Except if appropriate, from each person placedlifetime supervision.

as provided in pa(b)_, if a person is convicted of a serious sex ofThe department may decide not to ajmm fee while a person

fenseor foundnot guilty of a serious sexfefise by reason of men placedon lifetime supervision is exempt as provided under par

tal disease or defect, the court mayaddition to sentencintie  (c). The department shall collect moneys forféws chaged un
personplacing the person on probation ibrapplicable, commit  der this paragraptand credit those moneys to the appropriation
ting the person under871.17 placethe person on lifetime super gccountunder s20.410 (1) (gh)

vision by the department if notice concerning lifetime supervision (c) The department may decide not to gesa fee under par

wasgiven to the person underd3.125and if the court deter (b) to any person placed on lifetime supervision while he or she
minesthat lifetime supervision of theerson is necessary to pro meetsany of the following conditions:

tectthe public.
I - 1. Is unemployed.
(b) A court may not place a person on lifetime supervision un ; . . .
derthis section if the person was previously plagedfetime su (Zje ICIJZ rFt)rl;reSr?tmg a full-time course of instruction approved by

pervision under this section for a prior conviction for a sersens

939.61 Penalty when none expressed. (1) If a persoris
convictedof an act or omission prohibited by statute and f
which no penalty is expressed, therson shall be subject to a-for
feiture not to exceed $200.

(2) If a person is convicted of a misdemeanor under state |
for which no penalty is expressed, the person mafjned not
morethan $500 or imprisoned not more than 30 days or bot

(3) Common law penalties are abolished.

History: 1977 c. 173

939.615 Lifetime supervision of serious sex  offend -
ers. (1) DeriNniTiONS. In this section:

offenseor a prior finding of not guilty oé serious sex finse by 3. Is undegoing treatmenapproved by the department and
reasorof mental disease or defect and that previous placementi®tnable to work.
lifetime supervision has not been terminated under @)b. 4. Has a statement from a physician certifying to the depart

(c) If the prosecutor is seeking lifetime supervision fpea mentthatthe person should be excused from working for medical
sonwho is chaged with committing a serious seXarise speei reasons.

fiedin _sub.(l)_ (b) 2, the court shall direct that the_ tri@frfact find (6) PETITION FOR TERMINATION OF LIFETIME SUPERVISION. (@)
aspecialverdict as to whether the conduct constituting thense  Subjectto par (b), a persorplaced on lifetime supervision under
wasfor the actots sexual arousal or gratification. this section may file a petition requesting that lifetime supervision

(3) WHEN LIFETIME SUPERVISIONBEGINS. Subject to sub(4), beterminated. A person shall file a petition requestergina
the period of lifetime supervision on whichperson is placed un tion of lifetime supervision with the court that ordered the lifetime
derthis section shall begin at whichever of the following times upervision.

applicable: (b) 1. A person may not file a petition requesting termination
(a) If the person is placesh probation for the serious sex of of lifetime supervision if he or she has been convicted of a crime
fense,upon his or her dischge from probation. thatwas committed during the period of lifetime supervision.
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2. A person may not file a petition requesting termination @ndthe district attorney who received the petition under (par
lifetime supervision earlier thatb years after the date on whichmay offer evidence relevant to tligsue of the persantdangerous
the period of lifetime supervision began. If a person filpettion nessand the continued need for lifetime supervision.
requestingermination of lifetime supervision at any time earlier (g) The court may grant a petition requesting termination of
than15 years after the date on which the pedblifetime super Jifetime supervision if it determines after a hearing under(par
vision began, the court shall deny the petition without a hearingat lifetime supervision is no longer necessary to protegptie

(c) Upon receiving a petition requesting termination of lifelic.
time supervision, the court shall send a copy of the petitidheto  (h) If a petitionrequesting termination of lifetime supervision
district attorney responsible for prosecuting Beious sex ef s denied after a hearing under p#, the person magot file a
fensethat was the basis ftite order of lifetime supervision. Uponsubsequenpetition requesting termination of lifetime supervision

receivinga copy of a petition sent to him or hexder this para until at least 3 years have elaps#oce the most recent petition
graph,a district attorney shall conduct a criminal history recorgasdenied.

search to determinehetherthe person has been convicted of a 4y f the court grants a petition requestiegmination of life

criminal offense thawvas committed during the period of lifetimetjme supervision and the person is registered with the department
supervision. No later than 30 days after tHate on which he or \5qers 301.45 the court may also order that the person is no lon
shereceives the copy of the petition, the district attorney shall r rrequired to comply with the reporting requirements under s.
portthe results of the criminal history record search to the cod@q 45 This paragrapbioes not apply to a person who must-con
andmay provide a written response to the petition. tinueto comply with the reportingequirements for life under s.

(d) After reviewing the report of the district attorney submitted01.45(5) (b) or for as long as he or she is in this state usder
underpar (c) concerninghe results of a criminal history record301.45(5m) (b)

searchthe court shall do whichever of tfalowing is applicable: (7) PenaLTY FOR VIOLATION OF A CONDITION OF LIFETIME SU-
1. If the report of the district attorney indicates thatiieson  pervision. (a) No person placed on lifetiraapervision under this

filing the petition has been convicted of a crimindfleoke that sectionmay knowingly violate a condition egulation of life
wascommitted during the perioaf lifetime supervision, the court time supervision established by the court or by the department.

shalldeny the persos’petition without a hearing. (b) 1. Except as provided in suldd.whoever violates pa@)
2. If the report of the district attorney indicates thatitheson s guilty of a Clas#\ misdemeanor
filing the petition has not been convicted of a criminédde that 2. Whoever violates pa@) is guilty of a Class | felony if the

wascommitted during the periauf lifetime supervision, the court sameconduct that violates pdg) also constitutes a crime that is
shall order theperson to be examined under.fa}), shall notify afelony.

the department that may submit a report under pgem) and NOTE: Subd. 2. is shown as amended eff. 2-1-032901 Wis. Act 109 Prior
shall schedule a hearing on the petition to be conductgucas to 2-1-03 it rads:
vided under par(f). 2. Whoeverviolates par (a) is guilty of a Class E felony if the same conduct

(e) A person filing a petition requesting terminatiorlifeftime ~ at Violates pat (a) also constitutes a crime that is a felony
supervisionwho is entitled to a hearing under gl 2.shallbe __ (C) If @ persoris convicted of violating pa(a) for the same
examinedby a person who is either a physiciaa psychologist conductthat resulted in the person being convicted of another
licensedunder ch455and who is approved by the coufihe phy ~ €"iMe, the sentence imposed for the violation of. g@yshall be
sician or psychologist who conducts an examination under tfi§nSecutiveio any sentence imposed for the other crime.
paragraplshall prepare a report of his or her examination that in Hggﬁy Pgé(f;'Szfgfgg%daefgggflzg%i 2?2%% Ws. Act 109
cludeshis orher opinion of whether the person petitioning for ter ’ ’ T '
minationof lifetime supervision is a danger to public. The physp39.62 Increased penalty for habitual criminality .
cianor psychologist shall filthe report of his or her examination(1) If the actor is a repeates thaterm is defined in sulf2), and
with the court within 60 days after completing the examinatiothe present conviction is for any crinfier which imprisonment
andthe court shall provide copies of the report to the person filiagay be imposed, except for an escape unde46.42or a failure
the petition and the district attorney who received a copy of the report under s946.425 the maximum term of imprisonment
person’spetition under palc). The contents of the report shallprescribedoy law for that crime may be increased as follows:
be confidential until the physician or psychologisstifies at a ~(4) A maximum term of imprisonment of one year or less may
hearingunder par(f). The person petitioning for termination ofyye increased to not more than 2 years.
lifetime supervision shall pay the cost of an examination requiretNoTE: Par (a) is shown as amended e-1-03 by2001 Wis. Act 109 Prior
underthis paragraph. to 2-1-03 it reads:

(em) After it receives notification from the court under. fay (a) A maximum term of one year or less may be ineased to not moe than
2., the department may prepare and submit to the court a repdfi2"™ . o
concerninga person who has filedgetition requesting termina () A maximum term of imprisonment of more than one year
tion of lifetime supervision. If the department prepares ane sifij/t N0t more than 1gears may be increased by not more than 2
mits a report under this paragraph, the report shall include inf§f@rSif the prior convictions were for misdemeanors and by not
mation concerning thepersons conduct while on lifetime Morethan 4 years if the prior conviction was for a felony
supervisionand an opinion as to whethigetime supervision of Yo =, Par (b) is shown as amended eff. 2-1-03 B01 Ws. Act 109 Prior
the person is still necessary to protect the public. When a repory) A maximum term of more than one year but not moe than 10 years may
preparedunder this paragraph has been received by the court, ib&creased by not moe than 2 years if the prior convictions wee for misde
courtshall, before the hearing under.§8r, disclose theontents meanorsand by not more than 6 years if the prior conviction was for a felony
of the report to the attorney for the person who filed the petition (C) A maximum termof imprisonment of more than 10 years
andto the district attorneyWhen the person who filed the petitionmay be increased by not more than 2 years if the prior convictions
is not represented bgn attorneythe contents shall be disclosedverefor misdemeanors and by nobre than 6 years if the prior
to the person. convictionwas for a felony

(f) A hearing on a petition requesting termination of lifetime NOT=, ﬁ’f‘e“;gg_'s shown as amended eff. 2-1-03 B9OL1 Wis. Act 109 Prior
supervisionmay not be conducted until the person filing the-peti () A maximum term of more than 10 years may be in@ased by not moe
tion has been examined and a report of the examination has hegh years if the prior convictions wee for misdemeanors and by not mae
filed as provided under pge). At the hearing, the court shall takethan 10 years if the prior conviction was for a felony
evidencet considers relevant to determining whether lifetime su (2) Theactor is a repeatertlfie actor was convicted of a felony
pervisionshould be continued because the person who filed tthering the 5—-year period immediately preceding tbenmission
petitionis adanger to the public. The person who filed the petitiasf the crime for whictthe actor presently is being sentenced, or
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if the actowas convicted of a misdemeanor on 3 separate occauntedas a prior conviction undgat (b) only if the court deter
sionsduring that same period, which convictions remain of recomlines,beyond areasonable doubt, that the violation relating to
andunreversed. It is immaterial that sentence was stayed, withat conviction would constitute a felony specified under (ggr
held or suspended, or that the actor was pardoned, unless such¥ara.or 2m. a, b. or c. if committed by an adult in this state.

donwas granted on the groundiohocence. In computing the  (3) In this section “felony” and “misdemeanor” have the fol
precedings-year period, time which the actor spent in actual copwing meanings:

finementserving a criminal sentence shall be excluded. (a) In case of crimes committed in this state, the terms do not
(2m) (a) In this subsection: includemotor vehicle denses under ch341to349and ofenses
1m. “Serious child sex éénse” means any of the following: handledthrough proceedings in tlourt assigned to exercise ju
a. A violation of s948.02 948.025948.05 948.055948.06 risd!ction under chs48 and938 but otherwise have the meanings
948.07 948.080r 948.0950r 948.300r, if the victim was a minor designatedn s.939.60
andthe convicted person was not the vicirparent, aiolation (b) In case of crimes committed in other jurisdictiotise
of 5.940.31 termsdo not include those crimes which are equivalent to motor
b. A crime at any time under federal lawtioe law of any oth  Vehicle offenses under ch841 to 349 or to ofenses handled
er state orprior to July 16, 1998, under the law of this staw throughproceedingsn the court assigned to exercise jurisdiction
is Comparab|e to a crime Specified in subah. a. underchs.48 and938.0therW|5e, felony means a crime which un
2m. “Serious felony” means any of the following: der the laws of that jurisdiction carriess prescribed maximum
. Any flony under 86141 (1)) or (1) hat s lass PET/* RASOTTent 1 3 piser o enteniay o ey
A, B, or Che ony orif the e_ohny \l/va$omm|tte_ efore February ¢cripedmaximum penalty siitient to constitute it a felony and
1, 2003, that ior was punishable by a maximum prison term Shcludescrimes punishable only by a fine.

30years or more. History: 1977 c. 4491989 a. 851993 a. 289483 486, 1995 a.77, 448 1997
NOTE: Subdpar. a. is shown as amended eff. 2-1-03 BPO1 Wis. Act 109 a. 219283 295, 326, 1999 a. 3285, 188 2001 a. 109
Prior to 2-1-03 it reads: Cross—reference: For procedure, see $73.12
a. Any felony under s. 961.41 (1), (1m) or (1x) if the felony is punishable by  Imposition of a 3-year sentence as a repeater mescruel and unusual even
a maximum prison term of 30 years or moe. thoughthe conviction involved the stealing of 2 boxes of camdiych carried a maxi

mumsentence of 6 months. Hansoistate48 Ws. 2d203 179 N.W2d 909(1970).
b. Any felony under £40.09 (l) 1999 stats., 943.23 (lm) A repeater chge must be withheld from the jusyknowledge since it is relevant

or(1r), 1999 stats., 948.35 (1) (bpr(c), 1999 stats., or 948.36  only to sentencing. Mulkovich Btate;73 Ws. 2d 464243 N.W2d 198(1976).

o S e S0 009, 240.09 (19 Thinsecion aubiorzes nevaly erfancement nl uhen e madmdobing
. : ) ) : or (2), - ancementt -

940.305 940.31, 941.327 (2) (b) 4.943.02 943.10 (2) 943.23 l(ilé\t/s.dz%%?,gag%i‘;m sentencing discretion. Staktaxris,119 Ws. 2d 612 350

(19), 943.32 (2)946.43 (1m)948.02 (1)or (2), 948.025948.03 In sub. (2), “convicted of a misdemeanor on 3 separate occasions” requires 3 sepa
(2) (a) or (C), 948.05948.06 948.07 948.075948.08 0r948.30 ratemisdemeanors, not 3 separate court appearances. .tétteock, 119 Ws. 2d
) 664, 350 N.W2d 647(1984).
y . . A court’s acceptance of a guilty plea or verdict idisigit to trigger theoperation
NOTE: Subdpar. b. is shown as amended eff. 2-1-03 BPO1 Ws. Act 109 ot thjs section; completion of sentencing is not a prerequiSitete vWimmer, 152
Prior to 2-1-03 it reads: Wis. 2d 654 449 N.W2d 621(Ct. App. 1989).

b. Any felony under s. 940.01, 940.02, 940.03, 940.05, 940.09 (1), 940.16, Felonyconvictions entered following a waiver from juverttsurt are a proper ba
940.19(5), 940.195 (5), 940.21, 940.225 (1) or (2), 940.305, 940.31, 941.327 (2) @ for a repeater allegation; thoséenfses weraot “handled through” ch. 48. State
4.,943.02, 943.1q2), 943.23 (1g), (Im), or (1), 943.32 (2), 946.43 (1m), 948.0%. Kastney 156 Ws. 2d 371457 N.W2d 331(Ct. App. 1990).

(1) or (2), 948.025, 948.03 (2) (a) or (c), 948.05, 948.06, 948.07, 948.075, 948.08Sub. (1) is applicable when concurrent maximum sentences are imposed fer multi

948.30 (2), 948.35 (1) (b) or (c), or 948.36. ple ofenses. Consecutive sentences are not required. SPateis;165 Ws. 2d78
c. The solicitation, conspiracy or attempt, unde®39.3Q ~ 477N-W.2d 307(Ct. App. 1991).

939.310r939.32 t ' it pCl y A fel pt, q For offenses under ch. 161 [now 961], the court may apply s. 961.48 or 939.62, but
-5lor 94 10 commit a Class A felony notboth. State VRay 166 Ws. 2d 855481 N.W2d 288(Ct. App. 1992).

d. A crime at any time under federal lawtloe law of any oth Eachconviction for a misdemeanor constitutetseparate occasion” for purposes

er state orprior to April 28, 1994, under the law of this state the ;Lrj\géfc)é r::‘;?:"ggﬁt'gﬁclfir:’gzr %ﬁifgigg:n'“dz\idni‘t‘%i?;i)a T
is comparable to a crime specified in subuh. a, b. orc. Statev. James169 Ws. 2d 490485 N.W2d 436(Ct. App. 1992).
(b) The actor is a persistergpeater if one of the followingap  Thissection does not grant a trial court authority to increase a punitive sanction for
ing contemptof court. Statev. Carpenterl79 Ws. 2d 838508 N.w2d 69(Ct. App.
plies: S5, f Ws. 2d d
1. The actor has been convicted of a serious felony on 2 orhe state is chaedwith proving a prior conviction and that it lies within the
moreseparate occasions at any time precethag;erious fe|0ny 5-yeamwindow of sub. (2). State Goldstein,182 Ws. 2d 251513 N.W.2d 631(Ct.

; : : oadE App. 1994).
for which he or she presently is being sente rch973 A guilty plea withouta specific admission to repeater allegations is néitirit

which convictions remain of record and unreversed ahthe 2 o establish the facts necessary to impose the repeater penalty enBtatearZim-
or more previous convictions, at least one conviction occurred lb@rmann185 Ws. 2d 549518 N.w2d 303(Ct. App. 1994).

fore the date of violation of at least one of the other felonies fofWhena defendant does not admit to habitual criminality state must prove the
hich the actor was previously convicted allegedrepeater status beyond a reasonable doubt. Sfakerault, 187 Wis. 2d
whnic p y : 125,522 N.W2d 264(Ct. App. 1994).

2. The actohas been convicted of a serious child séensfe A commitment under the Sex Crimes Lalv. 975, is not a sentence under sub. (2).

onat least one occasion at any time precedingalueof violation Stgtj\h!. }(<2rumz)y(cbk)l’i;:%i:t\:tsﬁts)iaslogltszie,:mdv:ﬁagt(g :H:zz;:gg)égainst cruel and
_Of the serious child sexfehse fc_)r which _he_ or she p_reseni;ljae unusual punishment, the principal of separatibpowers, or the guaranty of equal
ing sentenced undeh.973, which conviction remains of record protection. State vLindsey 203 Ws. 2d 423554 N.W2d 215(Ct. App. 1996).
andunreversed. A conviction forpurposes of sub. (2) occurs when the judgment of conviction un
. . . ders. 972.13 ientered, not the date that guilt is found. Mikrubtate212 Ws. 2d
(bm) For purposes of countingeanviction under pafb), it 859 569 N.w2d 765(Ct. App. 1997).
is immaterial that the sentence for lIlEViOUS conviction was  Section973.13 commands that all sentences in excess of that authorized by law be

; laredvoid, including the repeater portion of a sentence. Prior postconviction mo
StaVEdW'thheld or SUSpended' or that the actor was pardoned, ﬂ@ﬁsthat failed to challenge the validity of the sentencaatdar seeking relief from

lessthe pardon was granted on the ground of innocence. faulty repeater sentences. StatElowers221 Ws. 2d 20586 N.W2d 175(Ct. App.

(c) Iftheactoris a pergstent repgame term of imprison . Sub.(2m) (b) does not violate constitutional equal protection requiremstedse
mentfor the felony for which the persistent repeater presently:isslock, 222 Ws. 2d 586587 N.W2d 914(Ct. App. 1998).

being sentenced under ch73is life imprisonment without the  Whenthe statehaged the defendant as a repeater under subs. (1) (c) and (2), then
chargedhe defendant as a repeater under sub. (2m) infthrenation, it abandoned

pOSSIblllty of _parOIe Qr 'EXtF_'\nde(_j superv!5|on. . theearlier chages and could not resurrect them when the lattegehaoved to be
(d) If a priorconviction is being considered as being covereeyalid. State vThoms, 228 Ws. 2d 868599 N.W2d 84(Ct. App. 1999).

e Confinementime spent on various parole holds qualifies as actual confinement
Underpar (a) 1m. bor2m. d.as comparable toa felony Speclﬂegervinga criminal sentence thereby extending the 5-year period under sub. (2). State

underpar (a) 1m. a.or 2m. a, b. or c., the conviction maye v. Price,231 Ws. 2d 229231 N.W2d 229(Ct. App. 1999).
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Jailtime served as a condition of probation is time spent in confinement under sub.(2) The maximum term of imprisonment for a serious sex

@ i';%'gfgz‘{ﬁg.frz‘ij”‘lgg'gi’ga}\'ﬂafzhdefé%mm‘e period. State €rider 2000 crime may be increased by not more than 5 years if all of the fol

Becauses. 941.29 (2m), the secondesfse felon in possession of a firearm statutelOWing apply:

definesan additional element to the crime in s. 941.29 (2), felon in possession of a i ; i i
firearm, it creates a separatdeise, and not a penalty enhaneadwill support the (a) At the time that he or she commits the serious sex crime,

applicationof this section. State Gibson, 2000 W1 App 20238 Wis. 2d 547618  the person ConYiCted .Of committing t.he serious sex.c.rime has a
N.W.2d 248 sexuallytransmitted disease or acquired immunodeficiency syn

A circuit court may not determine the validity of a prior conviction during an el i 3
hancedsentencing proceeding predicated on the prior conviction unlesgehdef irome or has had a positive test for the presence qfeﬂhhgen

allegesthat a violation of the right to a lawyer occurred in the prior conviction. THRI honantigenic products of HIV or an antibody to HIV

offendermay use whatever means are availablehdlenge the other conviction in i i i i
anotherforum, and if successful, seek ieopen the enhanced sentence. State (b) At the time that he or she commits the serious sex crime,

Hahn,2000 WI 1.8, 238 Wis. 2d 889618 N.W2d 528 the person convicted of committing the seri@ex crime knows
Whentwo penalty enhancers are applicable to the same crime, the length of the ieat he or she has a sexuatitgnsmitted disease or acquired immu

ondpenalty enhancer is based on the maximum term for thechaseas extended i~ it

by the first penalty enhanceState vQUiroz. 2002 Wi App 5251 Ws. 2d 245641 N0deficiencysyndrome or that he or she has had a positive test for

N.W.2d 715 the presence of HIvantigen or nonantigenic products of HIV or

For purposes of applying this section, the definition of “crime” in s. 939.1@as  an antibody to HIV
ductwhich is prohibited by state law and punishable by fine or imprisonment or both” L . . A
is applicable to statutes outside of chs. 939 to 948 and 951. SEatewn, 2002 WI (c) The victim of the serious sex crimes S|gn|f|can'.[|y ex
App 105,254 Ws. 2d 868648 N.W2d 496 posedto HIV orto the sexually transmitted disease, whichever is

Sub.(2m) was constitutional as applied to the defendatdte vRadke, 2002 WI i Ot i i
App 146, Vi 20 BAS N.Wad 873 applicable by the acts constituting the serious sex crime.

An uncertified copy of a prior judgment of conviction may be used to proveacon (3) This section provides for the enhancement of the maxi
victed defendant status as a habitual crimindihe rules of evidence do not apply mum term of imprisonment provided for the underlying crime
to documents déred during a circuit cous’presentence determination of whether: - - . ; e
aqualifying prior conviction exists. The state ias burden of proof and musfef The court Sh_a” direct tha.t.the,t”er of fact find a speC|aI veralict
proofbeyond a reasonable doubt of the conviction. St&awnders, 2002 WI 107, to all of the issues specified in syB).

___Wis. 2d __ 549 N.w2d 263 L . NOTE: This section is epealed eff. 2-1-03 bg001 Wis. Act 109
A defendang admission that an out—of-state crime is a serious feloey not re History: 1997 a. 2762001 a. 109

lieve a court of itmbligation to make an independent determination on that issue. Th&yheniwo penalty enhancers are applicable to the same crime, the length of the sec
trial courts failure to make that finding did not prevém: appellate court from mak  onq penalty enhancer is based on the maximum term for thechaseas extended

ingit. State vCollins, 2002 WI App 177,___ W/ 2d ___ 649 N.w2d 325 by the first penalty enhanceState vQuiroz, 2002 WI App 5251 Ws. 2d 245641
N.W.2d 715

939.621 Increased penalty for certain domestic abuse

offenses. If a person commitan act of domestic abuse, as de939.623 Increased penalty; repeat serious  sex crimes.
finedin s.968.075 (1) (apnd the act constitutes the commissiofil) In this section, “serious sex crime” means a violatiors.of
of a crime, the maximum term of imprisonment for that crime m&#0.225(1) or (2).

beincreased by not more than 2 years if the crime is committed(2) If a person has one or mgugor convictions for a serious
duringthe 72 hours immediately following an arrest for a demesexcrime and subsequently commitseious sex crime, the court
tic abuse incident, as set forth irf968.075(5). The 72-hour peri shallimpose a bifurcated sentence und&78.01 The termof
od applies whether or not there has beamaer by the victim un  confinementin prison portion of a bifurcated senteriogosed
ders.968.075 (5) (c) The victim of the domestic abuse crimeunderthis subsection may not be less than 3 years and 6 months,
doesnot have to be the same as the victim of the domestic ablbaeotherwise the penalties for the crime applybject to anpp
incidentthat resulted in tharrest. The penalty increase under thiglicable penalty enhancement. Th®urt may not place the
sectionchanges the status of a misdemeanor to a felony defendanbn probation.

History: 1987 a. 3461995 a. 304 NOTE: Sub. (2) is shown as amended eff. 2-1-032901 Ws. Act 109 Prior
Whentwo penalty enhancers are applicable to the same crime, the length of the ge2-1-03 it reads:
ondpenalty enhancer is based on the maximum term for thechaseas extended @) Ifa h ; i ot ; ;
! - person has one or ma prior convictions for a serioussex crime and
by the first penalty enhanceState vQuiroz, 2002 W1 App 5251 Ws. 2d 245641 g psequentlycommits a serious sex crimehe court shall sentence the person to

N.W.2d 715 not less than 5 years’ imprisonment, but otherwise thpenalties for the crime ap
o . . . . ply, subject to any applicable penalty enhancement. The court shall not place the

939.622 Committing a serious sex crime while in -  defendanton probation.

fected with acquired immunodeficiency syndrome, HIV History: 1993 a. 97227, 1997 a. 3262001 a. 109

or a sexually transmitted disease. (1) In this section:

(&) “HIV" means any strainof human immunodeficiency vi
rus,which causes acquired immunodeficiency syndrome.

(b) “Serious sex crime” means a violation 0840.225 (1)r . - .
(2) If a person has one or mgraor convictions for a serious

@), 94?'02 (Lpor (2) or 9_48'02_5 . - violent crime or a crime punishable by life imprisonment and sub
(c) “Sexuallytransmitted disease” means syphilis, gonorrhegequentlycommits aserious violent crime, the court shall impose

hepatitisB, hepatitis C or chlamydia. abifurcated sentence under9§3.01 The term of confinement
(d) “Significantly exposed” means sustaining a contact which prison portion of a bifurcated sentence imposed under this sub

carriesa potential for transmission of a sexually transmitted disectionmay not be less than 3 yearsd 6 months, but otherwise

ease or HIV by one or more of the following: the penaltiedor the crime applysubject to any applicable penalty
1. Transmission, into a body orifice or onto mucous menenhancementThe court may not place the defendant on proba

brane,of blood; semen; vaginal secretions; cerebrospayat, tion.

ovial, pleural, peritoneal, pericardial or amniotic fluid; or other NOTE: Sub. (2)is shown as amended eff. 2-1-032§01 Ws. Act 109 Prior

body fluid that is visibly contaminated with blood. 102-1-03 it eads: . . o .
(2) If a person has one or ma prior convictions for a serious violent crime

2. Exchange, during the accidental or intentional infliction @jr a crime punishable by life imprisonment and subsequently commits a serious
a penetrating wound, including a needle puncture, of bload; s@lent crime, the court shall sentence the persao not less than 5 years’ impris
. ; ; . ; i qmaf onment, but otherwise the penalties for the crime applysubject to anyapplica-
men,vaglnal _secretlons_, c_erebrgspmal, synowal, _ple _l,tO- . . ble penalty enhancement. The court shall not place the defendant ongiration.
neal,pericardial or amniotic fluid; or other body fluid that is visi ~ yisiory: 1993 a. 972001 a. 109

bly contaminated with blood.

3. Exchange, into an eye, an open wound, an oozing lesi®89.625 Increased penalty for criminal gang crimes.
or other place where a significant breakdown in the epidermal bér) (a) If a person is convicted of a crime under 689.to 948
rier has occurredf blood; semen; vaginal secretions; cerebrospdr 961 committed for the benefit of, at the direction of oagsoci
nal, synovial, pleural, peritoneal, pericardial or amniotic flaid; ationwith any criminal gang, with the specific intent to promote,
otherbody fluid that is visibly contaminated with blood. further or assist in any criminal conduct by criminal gang mem

939.624 Increased penalty; repeat serious violent
crimes. (1) In this section, “serious violent crime” means a
violation of 5.940.030r 940.05
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bers, the penalties for the underlying crime are increased as prahe fact that the maximum term for a misdemeanor may exoeed/ear under
vided in par(b) sub.(1) (a) 1. does not upgrade the crime to felony status. Staenter121 Ws.

. 2d 118, 357 N.W2d 555(1984).
(b) If par (a) applies: Possessioencompasses both actual and constructive possessibprole a
; ; ; ; violation of this section, the state must prove that the defendant possessed the weapon
1. The maximum ternof |mpr|sonment for a mls,demea,n(,)rto facilitate the predicate fense. State.\WPeete185 Ws. 2d 255517 N.W2d 149
may be increased by not more than 6 months. This subdivis{ogp4). See also State HMoward,211 Wis. 2d 269564 N.W2d 753(1997).
doesnot change the statusthfe crime from a misdemeanor to a An automobile may constitute a dangerous weapon under s. 939.22 (10).. State v
felony Bidwell, 200 Wis. 2d 200546 N.W2d 507(Ct. App. 1996).

. . . . UnderPeetethere is siicient evidence of possession if the evidence allows-a rea
2. If themaximum term of imprisonment for a felony is moreonableury to find beyond a reasonable doubt that the defendant possessed-a danger

than5 years or is a life term, the maximum term of imprisonmemsweapon in order to use it or threaten to use it, even if the defendant did not use

. threaten to use it in the commission of the crime. Stdage, 2000 WI App 267,
for the felony may be increased by not more than 5 years.  240wis. 2d 276622 N.w2d 285 9 PP

3. If themaximum term of imprisonment for a felony is more Whentwo penalty enhancers are applicable to the same crime, the length of the sec
: . . __ondpenalty enhancer is based on the maximum term for thechaseas extended
than2 years, but nanore than 5 years, the maximum term of impy the first penalty enhancestate vQuiroz, 2002 WI App 5251 Ws. 2d 245641

prisonmentfor the felony may be increased by not more thanN.w.2d715

years. . I 939.632 Penalties;
4. The maximum term of imprisonment for a felony not specdl) In this section:

fied i 2.0r3. i h . : . . .

led in subd.2. or 3. may be increased by not more thayears (&) “School” means a public, parochial or private school that

(2) Thecourt shall directhat the trier of fact find a special ver providesan educational program fone or more grades between

dict as to whether the underlying crime wasmmitted for the - jos1 and 12 andhat is commonly known as an elementary
benefitof, at the direction of or in association with any C”m'nagchool,middle school, junior high school, senior high school or

violent crime in a school zone.

gang,with the specific intent to promot&jrther or assist in any h

criminal conduct by criminal gang members.
NOTE: This section is epealed eff. 2-1-03 b001 Wis. Act 109
History: 1993 a. 981995 a. 4482001 a. 109
NOTE: Seel993 Ws. Act 98 s.9159 for a statement of legislative intent.

Whentwo penalty enhancers are applicable to the same crime, the length of the
ond penalty enhancer is based on the maximum term for thechaseas extended

by the first penalty enhanceBtate vQuiroz, 2002 WI App 5251 Ws. 2d 245641
N.W.2d 715

939.63 Penalties; use of a dangerous weapon. (1) Ifa

personcommits a crime while possessing, using or threatening to 3. On a school bus or public transportation transporting stu

igh school.
(b) “School bus” has the meaning given i1340.01 (56)

(c) “School premises” means any school building, grounds,

recreationarea or athletic field or any other property ownestd
8t%perated for school administration.

(d) “School zone” means any of the following:
1. On the premises of a school.
2. Within 1,000 feet from the premises of a school.

usea dangerous weapon, the maximum term of imprisonment pdents to and from a public or private school.

scribedby law for that crime may be increased as follows:

3m. At school bus stops where students are waiting for a

(&) The maximum term of imprisonment for a misdemeanaschoolbus or are being dropped bfy a school bus.

may be increased by not more than 6 months.

(e) “Violent crime” means any of the following:

(b) If the maximum term of imprisonment for a felony is more 1. Any felony under $940.01 940.02 940.03 940.05
than5 years or is a life term, the maximum term of imprisonmep0.09(1c), 940.19 (2)(4) or(5), 940.21,940.225 (1)(2) or (3),

for the felony may be increased by not more than 5 years.

940.305 940.31 941.2Q 941.21, 943.02 943.06 943.10 (2)

(c) If the maximum term of imprisonment for a felony is mor843.23(1g), 943.32 (2)948.02 (1)or (2), 948.025948.03 (2) (a)
than 2 years, but not more than 5 years, the maximum term of on(c), 948.05 948.055 948.07 948.08 or948.30 (2)
prisonmentfor the felony may be increased by not more tthan NOTE: Subd. 1.is shown as amended eff. 2-1-032901 Wis. Act 109 Prior

years.

(d) The maximum term of imprisonment for a felony not spec), (

to 2-1-03 it reads:
1. Any felony under s. 940.01, 940.02, 940.03, 940.05, 940.09 (1), 942)19

fied in par (b) or (c) may be increased ot more than 3 years. 943.02,943.06, 943.10 (2), 943.23 (1g), (1m) or (1r), 943(3p, 948.02 (1) or (2),

(2) Theincreased penalty provided in this section does not
ply if possessing, usingr threatening to use a dangerous weap

is an essential element of the crime cfeat.

(3) This section applies onlyo crimes specified under chs.

939t0 951 and961

NOTE: This section is shown as affected 001 Ws. Act 109, eff 2-1-03.
Prior to 2-1-03 it reads:

939.63 Penalties; use of a dangerous weapon. (1) (a) If a person com
mits a crime while possessing, using or teatening to use a dangeus weapon,
the maximum term of imprisonment prescribed by law for that crime may be in
creasedas follows:

1. The maximumterm of imprisonment for a misdemeanor may be inazased
by not more than 6 months.

2. If the maximum term of imprisonment for a felony is moee than 5 years or
is a life term, the maximum term of imprisonment for the felony may be in
creasedby not more than 5 years.

3. If the maximum term of imprisonment for a felony is moe than 2 years,
but not more than 5 years, the maximunterm of imprisonment for the felony
may be increased by not moe than 4 years.

4. The maximumterm of imprisonment for a felony not specified in subd. 2.
or 3. may be inceased by not moe than 3 years.

(b) The increased penalty povided in this subsection does napply if pos-

sessingusing or threatening to use a dang@us weapon is an essential element

of the crime charged.
(c) This subsection applies only to crimes specified under chs. %8951 and
961.

(2) Whoeveris convicted of committing a felony while possessing, using or
threatening to use a dangesus weapon shall be sentenced to a minimum term

of years in prison,unless the sentencing court otherwise prides. The minimum

the person on pobation or imposes a sentence less than theegumptive mini
mum sentence, it shall place itsgasons for so doing on theercord.
History: 1979 c. 14; 1981 c. 2121987 a. 333.64; 1995 a. 4482001 a. 109

8.025948.03 (2) (a) or (C)948.05, 948.055, 948.07, 948.08, 948.30 (2), 948.35

(b) or (c) or 948.36.
2. The solicitation, conspiracy or attempt, unde®39.3Q
939.310r 939.32 to commit a ClasA felony.
3. Any misdemeanor under 840.19 (1) 940.225 (3m)
940.32(2), 940.42 940.44 941.20 (1)941.23 941.235941.24
or941.38 (3)

(2) If a personcommits a violent crime in a school zone, the

maximumterm of imprisonment is increased as follows:

(a) If the violent crime is a felonthe maximum term of im
prisonment is increased by 5 years.

(b) If the violent crime is a misdemeantre maximum term
of imprisonment is increased by 3 montimsl the place of imprs
onmentis the county jail.

NOTE: Sub. (2) is shown as amended eff. 2-1-032901 Ws. Act 109 Prior
to 2-1-03 it reads:

(2) If a person commits a violent crime in a school zone, the maximum peri
od of imprisonment is increased as follows:

(a) If the violent crime is a felony the maximum period of imprisonment is
increasedby 5 years.

(b) If the violent crime is a misdemeanqrthe maximum period of imprison
mentis increased by 3 months and the place of imprisonment is the county jail.

(3) (a) In addition to any other penalties that may apply to the
crime under sub(2), thecourt may require the person to complete

term for the first application of this subsection is 3 years. The minimum term 100 hours of community service work for a public agency or a
for any subsequent application of this subsection is 5 years. If the court places

nonprofitcharitable aganization. The court shahsure that the

defendants provided a written statement of the terms of the-com

munity service order Any oilganizationor agency acting in good
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faith to whicha defendant is assigned under an order under this(2) In case of a felonythe maximum fine prescribed lgw
paragraphhas immunity from any civil liability in excess of for the crime may be increased by not more than $10,000 and the
$25,000for acts or omissions by or impacting on the defendamhaximumterm of imprisonment prescribed by law for the crime

(b) The court shall not impose the requiremerder par(a) May be increased by not more than 5 years.
if the court determines that the person would pose a threat-to pulJOTE: This section is epealed eff. 2-1-03 bg001 Ws. Act 109

. . . . History: 1977 c. 1731985 a. 104.2; 2001 a. 109
lic safety while completing the requirement. Whentwo penalty enhancers are applicable to the same crime, the length of the sec

(4) This section provides for the enhancemeintthe pena|ties ondpenalty enhancer is based on the maximum term for thechaseas extended

applicablefor the underlying crimeThe court shall direct that the Y, irst penalty enhanceState vQuiroz, 2002 Wi App 5251 Ws. 2d 245641

trier of fact find a special verdict as to all of the issues specified

in s_ub.(?). 939.645 Penalty; crimes committed against certain
History: 1995 a. 222001 a. 109 people or property . (1) If a person does all of tHellowing,
the penalties for the underlying crime are increaaegrovided in

939.635 Penalties; assault or battery in secured juve sub.(2):

nile facilities or to aftercare agent. (1) Except as provided RS . .

in sub.(2), if a person who has been adjudicated delinquent is con (8) Commits a crime under cté39to 948 _

victed of violating 5$.940.20 (1while placed in a secured correc  (b) Intentionally selects the person against whom the arime

tional facility, as defined in ©38.02 (15m)a secure detention-fa derpar (a) is committed or selects the property that is damaged

cility, as defined in s938.02 (16) a secured child caring Or otherwise dected by the crime under pea) in whole or in part

institution, as defined in ©38.02 (15g)or a secured group home becauseof the actols belief or perception regarding the race,

asdefined in s938.02 (15p)or isconvicted of violating €940.20 religion, color, disability sexual orientation, national origin an

(2m), the court shall sentence the person to not less than 3 y&gsiryof that person or the owner or occupant of that property

of imprisonment. Except as provided in s{#), if a person is cen whetheror not the actds belief or perception was correct.

victed of violating s946.43 (Imwhile placed ira secured correc (2) (a) If the crime committed under sud) is ordinarily a

tional facility, as defined in £38.02 (15m)a secure detention-fa misdemeanoother than a Class A misdemearibe revised max

cility, as defined in s938.02 (16) a secured child caring imum fine is $10,000 and the revised maximum term of impfison

institution,as defined in ©38.02 (15g)or a secured group home,mentis one year in the county jail.

asdefined in $938.02 (15p)the court shall sentence the person (p) If the crime committed under suft) is ordinarily a Class

to not less than 5 years of imprisonment. A misdemeanotthe penaltjncrease under this section changes
(2) Notwithstandingsub.(1), a court may place a person whdhe status of the crime to a felomyd the revised maximum fine

is subject to sul{1) on probation or impose on that person a seis $10,000 and the revised maximum term of imprisonment is 2

tencethat is less than the applicable presumptive minirsem years.

tencespecified in sub(1) only if the court makes all of the follew  (¢) If the crime committed under suf) is a felonythe maxi

ing findings of fact and places on the record its reasons f@umfine prescribed bjaw for the crime may be increased by not

imposingprobation or that lesser sentence: morethan $5,000 and the maximum term of imprisonment pre
(a) That placing the person @mnobation or imposing a lesserscribedby law for the crime may be increased by not more than
sentencavould not depreciate the seriousness of tfense. 5 years.

(b) That imposing the applicabmesumptive minimum sen IEIOlTI(E):3 %ub.éZ? is shown as amended eff. 2-1-032901 Wis. Act 109 Prior
tencespecifiedin sub.(1) is not necessary to deter the person 6? ) (@ IIf“isesc.rime committed under sub. (1) is ordinarily a misdemeanor
other persons from CQWmlttlng V|olat|qns of 940;20 (L)or other than a Class A misdemeanothe revised maximum fine is $10,000 and the
946.43(1m) or other similar denses while placed in a securedevisedmaximum period of imprisonment is one year in the county jail.
correctionalffacility, as defined in £38.02 (15m)a secure deten (b) Ifthe crime committed under sub. (1) is ordinarily a Class A misdemean
tion faci|ity, as defined in €38.02 (16,) or a secured child caring or, the penalty irjcrease under th'is section changes the status of tr]e crimeatip}l—
institution. as defined in ©38.02 (ng)or a secured group home oY and the revised maximum fineis $10,000 and theevised maximum period

" . o . . of imprisonment is 2 years.
asdefined in $938.02 (15p)or from committing violations of s. (c) If the crime committed under sub. (1) is a felonythe maximum fine pre-

940-20(2m)- scribed by law for the crime may be inceasedby not more than $5,000 and the
NOTE: This section is epealed eff. 2-1-03 bg001 Wis. Act 109 maximum period of imprisonment prescribed by law for the crime may be in
History: 1993 a. 981995 a. 77216, 1999 a. 9186, 188 2001 a. 109 creasedby not more than 5 years.
This section does not violate a defendamight of equal protectionState vMar (3) This section provides for the enhancemeithe penalties

fin, 191 Ws. 2d 647530 N.W2d 420(Ct. App. 1995). applicablefor the underlying crimeThe court shall direct that the

939.64 Penalties; use of bulletproof garment. @) In trier of fact find a special verdict as to all of the issues specified

this section, “bulletproof garment” means a vest or other garméﬂ‘ESUb'(l)'

designedredesigned or adapted to prevent bullets from penetrat (4) This section does not apply to any crime if proof of race,
ing through the garment. religion, color, disability, sexual orientation, national origin am

(2) If a person commits a felony while wearing a bulletproGEStY OF Proof of any persos’ perception or belief regarding
garmentthe maximum term of imprisonment prescribed by lagnother'srace, religion, colordisability, sexual orientation, ra
for that érime may be increased by 10 years lonal origin or ancestry isequired for a conviction for that crime.

. ) 7 i History: 1987 a. 3481991 a. 2912001 a. 109
NOTE: This section is epealed eff. 2-1-03 bg001 Ws. Act 109 Whentwo penalty enhancers are applicable to the same crime, the length of the sec

History: 1983 a. 4781995 a. 3402001 a. 109 ondpenalty enhancer is based on the maximum term for thechiaseas extended
by the first penalty enhanceBtate vQuiroz, 2002 WI App 5251 Wis. 2d 245641
939.641 Penalty; concealing identity . If a person commits N-W-Zdh71t5 e lawe, 939,645, d . — .

o H H e“hate crimes” laws. . , @aoes not unconstitution Inge upon iree
acrime while his or her usual appearance has been concealedllﬁglgch_swe vMitchell, 508 U.S. 476124 L. Ed. 2d 4361993);178 Ws. 2d 597
guisedor altered, with intent to make it less likely that he or stgan.w.2d 610(1993).
will be identified with the crime, the penalties may be increaseHateCrimes: New Limits on the Scope of the 1st Amendment. Re&EMLR

asfollows: 415 (1993).
Talking about Hate Speech: A Rhetorical Analysis of American and Canadian

(1) In case of a misdemeantite maximum fine prescribed by regulationof Hate Speech. Moran. 1994 WLR 1425,
law for the crime may be increased by not more than $10,000 andate Crimes. Kassel. i Law Oct. 1992.
the maximum term of imprisonmergrescribed by law for the
crimemay be increased so that the revised maximum term-of i889.646 Penalty; crimes committed using information
prisonmentis one year in the county jail. obtained from the sex offender registry . If a person com
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mits a crime using information that was disclosed to him or her uor conditions of employment, regardless of whether the disputants
ders.301.46 the penalties may be increased as follows: standin the proximate relation of employer and employee.

(1) In case of a misdemeantre maximum fine prescribed by  (b) This section does not appity conduct arising out of or in
law for the crime may be increased by not more than $1,000 arwhnectionwith a labor dispute.
the maximum term of imprisonmemgrescribed by law for the NQITE: Tlhgiz ;ectgngziosoipeall%% eff. 2-1-03 bg001 Wis. Act 109

H H i Istory: a. a.
c_rlme may be increased by not more than 6 months. T_hIS subse hentwo penalty enhancers are applicable to the same crime, the length of the sec
tion does not change the status of the crime from a misdemeagabenalty enhancer is based on the maximum term for thechiageas extended
toa felony by the first penalty enhanceBtate vQuiroz, 2002 WI App 5251 Wis. 2d 245641

. . . N.W.2d 715

(2) In case of a felonythe maximum term oimprisonment

prescribeddy law for the crime may be increased by not more than

5 years. SUBCHAPTERV
NOTE: This section is epealed eff. 2-1-03 b001 Wis. Act 109
History: 1995 a. 4402001 a. 109 RIGHTS OF THE PROSECUTION
939.647 Increased penalty; violent felony committed 939.65 Prosecution under more than  one section per -
against elder person. (1) In this section: mitted. Exceptas provided in 9£48.025 (3)if an act forms the
(a) “Elder person” means any individual who is 62 yeai@gef basisfor a crime punishable under more than one statutory-provi
or older sion, prosecution may proceed under any or all such provisions.
(b) “Violent felony” means any felony undei940.19 (2)(3), History: 1993 a. 227

Due process does not require that a person know with certainty which crime,
(4)' (5) or (6)' 940.225 (1') (2) or (3)' 940.230r 943.32 amongseveral, the person is committireg,least until the prosecution exercises its

(2) If a person commits a violent felony and the victim of thehaging discretion. Harris.\Gtate,78 Ws. 2d 357254 N.W2d 291(1977).
violent felony is an elder person, the maximum period of impri

onmentis increased by 5 years. 839.66 Conviction of included crime permitted. Upon

. ; . . prosecutiorfor a crime, the actor may be convicted of either the
_ (3) Subsectior(2) applies even if the person mistakenly becrime chaged or an included crime, but not both. An included
lievedthat the victim had not attained the age of 62 years.  ime may be any of the following:
(4) This section provides for the enhancemefthe penalties (1) A crime which does not require proof of aagt in addi
applicablefor the underlying crimeThe court shall direct that thetign to those which must be proved for the crime ghdr
e

trier of fact find a special verdict as to all of the issues specifi (2) A crimewhich is a less serious type of criminal homicide

in sub.(2).
NOTE: This section is epealed eff. 2-1-03 b001 Wis. Act 109 thanthe one _chged.. X . .
History: 1997 a. 2662001 a. 109 (2m) A crime which is a lesserious or equally serious type

Whentwo penalty enhancers are applicable to the same crime, the length of the gédoattery than the one clyzd.
ond penalty enhancer is based on the maximum term for thechaseas extende! . L . . .
by the first penalty enhancetate vQuiraz, 2002 WI App 5251 Ws. 2d 245641 (2r) A crime which is a less serious type of violation urgler
N.W.2d 715 943.23than the one chged.
) . . N (3) A crime which is the same as the crime ghdrexcept that
939'6‘}8 _Penalty; Lerrorl_smd (1) In ths section, "govem it requires recklessness or negligence while the crimgetiae
mentalunit” means the United States; the state; any coaityy quiresa criminal intent.

village or town; or any political subdivision, department, division, IR . .
boardor agency of the United States, the sta countycity, Chg@)}eﬁn attempt in violatiorof s.939.32to commit the crime

village or town. 4m) A crime of failure to timely pay child support under s
(2) It a person does all of the following, the penalties for tI"@45.22)(3) whenthe crime chajed isyfapiluyre to pay F():?ﬂld support
underlying fel_ony are increased as provided in €Bib. for more than 120 days under9g8.22 (2)
() Commits a felony under ct#39to0 951 o (5) Thecrime of attempted battery when the crime ghdis
(b) Commits thefelony under any of the following circum sexyalassault, sexual assault of a child, robpergyhem or ag

stances: _ _ gravated battery or an attempt to commit any of them.
1. The person causes bodily harm, great bodily harm or deathyg) A crime specified in $940.285(2) (b) 4.or 5. when the
to another crime chaged is specified in €40.19 (2)o (6), 940.225 (1)(2)

2. The person causes damage to the property of another an(8) or 940.30

the total property damaged is reduced in valye$25,000 or  (6c) A crime that is a less serious type of violation under s.
more. For the purposes of this subdivision, property is reducedgnQ.285than the one chged.

valueby the amount that it would cost either to repair or replace (ge) A crime that is a less serious type of violation under s.

it, whichever is less. _ 940.295than the one chged.
3. The person usdsrce or violence or the threat of force or (7) The crime specified in s940.11 (2) when the crime
violence. chargeds specified in $940.11 (1).

(c) Commitsthe felony with the intent to influence the policy History: 1985 a. 29144, 306, 332, 1987 a. 33%.64; 1987 a. 349403 1989 a.

of a governmental unit or to punish a governmentalfani prior ~315-2909h 1989 a. 2501991 a. 2051993 a. 441445 491 .
olicy decision To submit a lesser includedfefise, there must be some reasonable ground in the

p y . evidencefor conviction on the lesser and acquittal ondheater A lesser dense

(3) The maximum fine prescribday law for the felony may is permissible when thie evidence requires the jury to find a disputed factual ele

; : i 4mentin the chaged ofense that is not required for the lessed the jury might find
beincreased by not more th&50,000 and the maximum periody,c ey ied fact either waBtate vMelvin, 49 Wis. 2d 246181 N.W2d 490(1970).

of imprisonment prescribed by law for the felony may be in agemptedbattery can only be an included crime as to the speciéassdisted.
creasecby not more than 10 years. Statev. Melvin, 49 Wis. 2d 246181 N.W2d 490(1970).

; : ; : A chage of possession of a pistol by a minor is not an included crime ingechar
(4) This section prOV'F"es for the enhancermﬁ’ﬂh_e penaltles of attempted first degree murdegcause it includes the element of minority that the
applicablefor the underlying felonyThe court shall direct that the greatercrime does not. State Melvin, 49 Ws. 2d 246181 N.W2d 490(1970).
trier of fact find a special verdict as to all of the issues specifiedisorderlyconduct is not a lesser includedeoise of criminal damage to property
in sub.(2) Statev. Chaconp0 Wis. 2d 73183 N.W2d 84(1971).

e i i . . . While attempted aggravated battery@t an included crime of aggravated battery

(5) (a) In this subsection, “labor dispute” includes any contraindersub. (1), it is under sub. (4). The reducedghaoesiot put the defendant in

versy concerningerms, tenure or conditions of employment, ofoublejeopardy Dunn v State55 Ws. 2d 192197 N.W2d 749(1972).

i f ot ; . Undersub. (1), the emphasis is on the proof, not the pleading, and the “stricken
Concem'ngthe association or representatlon of persons in negﬂ)rd test” stated ifcastway vState 189 Ws. 56, isnot incorporated in the statute.

tiating, fixing, maintaining, changing or seeking to arrange ternigrtin v. State 57 Ws. 2d 499204 N.W2d 499(1973).
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Section947.015, bomb scares rist an included crime in s. 941.30, recklessly enchangingthe existing law wittrespect to presumption of inno
dangeringsafety State vVan Ark,62 Ws. 2d 155215 N.W2d 41(1974). enceor burden of
- ; ; A proof.
Whenthe evidence overwhelmingly showed that a shooting was intentional, fa(|\1 . .
ureto include negligent homicide under ss. 940.06 @408 as a lesser included  History: 1979 c. 891987 a. 333.64.
offenseswas not error Hayzes vState 64 Ws. 2d 189218 N.W2d 717(1974). o o
In order to justify the submission of an instruction on a lesser degree of homic®89.71 Limitation on the number of convictions. If an

thanthat with which the defendant is cad, theremust be a reasonable basis in theact forms the basis for a crime punishable under more than one
evidencefor acquittalon the greater chge and for conviction on the lesser gear

Harrisv. State 68 Ws. 2d 436228 N.W2d 645(1975). statutoryprovision of this state or under a statutory provision of
For one crime to be included in anothitmust be utterly impossible to commit this state and the laws of another jurisdiction, a conviction-or ac
thegreater crime without committing the less&andolph vState83Wis. 2d 630 quiittal on the merits under one provision barsubsequent pro

266 N.W.2d 334(1978). : ‘o L B
Thetest under sub. (1) concerns legal, statutorily defined elements of the crir%gcunonundenhe Other. prOVISIOn unless each provision req_wres

not peculiar facts of case. Statéferhasselt§3 Wis. 2d 647266 N.w2d 342(1978).  Proof of a fact for conviction which the other does not require.
Thetrial court erred in denying the defendamtquest for the submission of a-ver Misdemeanobattery is an included crime of felony batteoyt they are not the

dict of endangering safety by conduct regardless of life as a lesser incliefeskof Sameoffense. Acquittal on felony battery ches does ngtrevent subsequent pro

of attempted murderHawthorne vState 99 Wis. 2d 673299 N.W2d 866(1981).  Secution for misdemeanor batteitate vVassos218 Ws. 2d 330579 N.W2d 35
Without clear legislative intent to the contr; ltiple punishment may not be-im - . . .

posedfor felony—rgurdetand the underlying?'e]ylgn)r/)Steﬁe vGordon,ll.’)Ll Wis. 2d This section doesot bar a subsequent prosecution for densk arising from the

133 330 N.W2d 564(1983). sameacts that could not have been deal at the time of the first prosecution and thus

. e id not bar prosecuting a defendant for 1st—degree intentional homicide for the same
mgxggzzl?t%fnﬁggﬁgtti:r?%:svglr?piﬂg Sgﬁ{fc? ”%g?g;g%?;‘ig'wg tzhcfefg% 438h°t' twhich led to battery convictions when the victim died after having been in a coma
N.W.2d 527 (1984). for 4 years. State WicKee, 2002 WI App 148, _ ¥/ 2d __ 6548 N.w2d 34

Underthe “elements only” test, fenseshat require proof of nonconsent are not _ .
lesserincluded ofenses of denses for which proasf nonconsent is not required. 939.72  No conviction of both inchoate and completed

Statev. Richards123 Ws. 2d 1 365 N.w2d 7(1985). crime. A person shall not be convicted under both:
Whenpolice confiscated a lge quantity of drugs from ampty home and the next : [T
daysearched the defendant upon his return home, confiseagimall quantity of the (1) Sect_|0n9_39.30for_ soI_|C|tat|on and _939_'053'5 a party to
samedrugs, the defendasttonviction for a lesser-includedferise of possession @ crime which is the objective of the solicitation; or
anda greater éénse of possession with intent to deliver didviolate double jeopar NOTE: Sub. (1) is shown as amended eff. 2-1-032901 Wis. Act 109 Prior
dy. State vStevens123 Ws. 2d 303367 N.W2d 788(1985). to 2-1-03 it reads:
Reckless use of weapons under s. 941.20 (1) (a), 1983 stats., was not a-lesser if1) section939.30, 948.35 0948.36 for solicitation and s. 939.05 as a party
cludedoffense of crime of endangering safety by conduct regardless eftiife 14 5 crime which is the objective of the solicitation: or
armedunder ss. 939.63 (1) (a) 3. and 941.30, 1983 stats. S@aemgton134 Ws. . X ’
2d 260, 397 N.W2d 484(1986). (2) Section939.31for conspiracy and £39.05as a partyo
hThecourt rfnlyst_ instruct bthe jurqy ona p;operly requested Iemsefevenhth?ugh afcrime which is the objective of the conspiracy; or
the statute of limitations bars the court from entering a conviction on the lesser o : : -
fense. State vMuentner 138 Ws. 2d 374406 N.W2d 415(1987). (3) Section939.32for attempt and the section definitige
The court of appeals may not direct the circuit court to enter a judgment of con@&mpletedcrime.
tion for a lesser included feinse when a jury verdict of guilty on a greatéese is History: 1991 a. 1532001 a. 109

reversedor insuficiency of evidence and the jury was not instructed oretbser Sub. (3) does not bar convicting the defendant who shot at one ersalted

includedoffense. State.\Myers,158 Ws. 2d 356461 N.W2d 777(1990). = anotherof both murder and attempted murdéwustin v State86 Ws. 2d 213271
Convictionsfor both first-degree murder and blary/battery are permissible. N.W.2d 668(1978).
Statev. Kuntz,160 Ws. 2d 722467 N.W2d 531(1991). Sub.(3) does not bar convictions for possession oflatious tools andurglary

Evidenceat trial maysuggest to the state that an instruction on a lesser includadsing out of a single transaction. DumaState 90 Ws. 2d 518280 N.w2d 310
offenseis appropriate; it is unreasonable for a defendant to assume at the outset ofCialApp. 1979).
thatevidence may not fEct the state’ prosecuting positionState vFleming,181 This section refers to convictions, not opes. The state may properly aaa
Wis. 2d 546510 N.W2d 837(Ct. App. 1993). defendantvith both being a party tan attempt to commit a crime and conspiracy to
This section does not bar multiple convictions when homicides are “ecagatly committhe crime. State Woffett, 2000 WI 130239 Wis. 2d 629619 N.W2d 918
ous.” Two Class C felonies with the same maximum penalty were ecaeailyus
although one carried additional sanctiongld¥er license revocation and an addi s . ‘4
tional penalty assessment that the other did not. Statechner217 Ws. 2d 392 939.73 Criminal penalt_y permltte_d only on conviction.
576 N.W2d 912(1998). A penalty for thecommission of a crime may be imposed only af
Misdemeanobattery is an included crime of felony battesyt they are not the terthe actor has been duIy convicted in a court of competent juris
sameoffense. Acquittal on felony battery chas does nqgirevent subsequent pro . ..
secution for misdemeanor battei$tate vVassos218 Ws. 2d 330579 N.w2d 35 diction.
(1998).

Thereis no rule that when a more specific crime could have beegeshathe f imitati i
defendantosesthe right to a lesser-included instruction on a more gendesissf. 939.74 Time limitations on prosecutions. (1) Exceptas

Thatretail theft, which was not a lesser-includetioge ofarmed robberycould ~ Providedin subs(2) and(2d) ands. 946.88 (1) prosecution for
havebeen chaged did not prevent the giving of an instructiontioeft as a lesser-in afelony must be commenced within 6 years and prosecution for
f('\f’dgd"ﬂ‘ig%eg)of armed robbenyState v.Jones228 Ws. 2d 593598 N.W2d 259 5 misdemeanor or for adultery within 3 years after the commission
t. App. . . . . - .
A lesser inciuded &nse must be both lesser and included. Aensk with a thereof. Within the meaning of this section, a prosecution has
g-;:atviergen,?ltygggriow t.’i regﬁgﬂ %a a §§%m7462éhﬁn ngg Zv;th a lighter penalty commencedvhen a warrant or summons is issued, an indictment
atev. Smits, pp S. . ; ; : e fi
When a jury returned a verdict finding the defendant guilty of both a giesader is found, or fan mformauon IS fll_ed' o
a lesser included feinse, although it had been instructed thabuld only find one (2) Notwithstandinghat the time limitation under sufi) has
or the otherit was not error for the court to enter judgment on the gredgéersef after expired:
polling the jury to confirm the result. StateMughes, 2001 WI App 23248 Wis. p : .
2d3133 635 N.w2d 661 . cking th g § g ) (a) A prosecution under 840.01 940.020r 940.03may be
eparaterosecutions for a carjacking that occurred on one day and operating i
samecar without the ownés consent on the next did not violate sub. (2r) or the co#’éﬁnmenced&t any,tlme' . .
stitutionalprotection against double jeopardtate vMcKinnie, 2002 WI App 82, (b) A prosecution for theft against one who obtained pesses

252Wis. 2d 172642 N.W2d 617 i i i i
Sub.(2m) does not only apply to s. 940.19 and degrees of battery but also app%lac')sn of the property lanu"y and SUbsequently mlsapproprlated It

to chagesof aggravated battery under s. 940.19 and battery by a prisoner unddf &1y b€ commenced within one year after discovery of the loss by
940.20. Chaging both was multiplicitous and was adoublejggpardy violation. Stathe aggrieved parfybut in no case shall this provision extend the

v Davison, 2002 Wi App 109, __i#&2d___g47 N.W2d 3 _ time limitation in sub.(1) by more than 5 years.
Multiple Punishment in \igconsin and thévolskeDecision: Is lDesirable to Per

mit Two Homicide Convictions for Causing a Single Death? 1990 WLR 553. (c) A prosecution for violation of 848.02 948.025 948.03
NOTE: See also notes to Art. |, sec. 8, Double Jeopardy (2) (a), 948.05 948.06 948.07 (1) (2), (3), or (4), 948.075
948.08 or948.095shall be commenced before the victim reaches
theage of 31 years or be barred, except as provided ir{Zdib.

SUBCHAPTERVI (c).
(cm) A prosecution foriolation of s.948.03 (2) (b)r (c), (3)
RIGHTS OF THE ACCUSED or (4), 948.040r 948.07 (5)or (6) shall be commenced befdie
victim reaches the age of 26 years or be barred.
939.70 Presumption of innocence and burden of (2d) (a) In this subsectiorfdeoxyribonucleic acid profile”

proof. No provisionof chs.939 to 951 shall be construed as meansan individuals patterned chemical structure of genetic
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information identified by analyzing biologicaiaterial that con Eimtwag un?bléio tseek t?e issuatncet ofa goThplacijntf dug totf?ﬁtef?f tthte seﬁua,ltc?n
. P . . ; actor due to statements or instructions by the defendant, the statute of limitations was
tainsthe individuals deoxyribonucleic acid. tolled under sub. (4). The jury was required to agree upon a specific act committed
(b) If before the time limitation under suli.) expired, the state within a specific time period but was not required to determine exactly when the
I dbiological ial that i id Oé he id . fth agreed-uponffense was committed. When the date of the crinmeisa material
collectedbiological material that is evidenogthe identity of the  elementof the ofense chaged, it need not be precisely alleged or determined. State
persorwho committed a violation of 840.225 (1)pr(2), the state V- '\A/II”T—‘r_, 2_(fJf02 Vl\lll App 197} h_‘ig-de-d_g_SO_N-Wﬂifgodf " g
; I : ; ; : : Al plaintiff’s allegations of the defendant distattorneys bad faith presented no
'dem'f'ed a deoxy”_bonUCIelc acid proflle from the_b|0|09!cal maimpediment to application of the genepainciple prohibiting federal court interfer
terial, and comparisons of that deoxyribonucleitd profile to  encewith pending state prosecutions where the only factual assertion in support of
deoxyribonucleicacid profiles of known persons didt result in the claim was the district attornsydelay in completing the prosecutiamdthere
. e R . wereno facts alleged which could support any conclusion other than thdisttiet
aprobable identification of the person who is the source djithe  attorneyhad acted consistently with state statutes and constitution. StidCann,

logical material, the state may commence prosecution of the p&fLF Supp. 10271974).
sonwho is the source of the biological material for violation of $39.75 Death or harm to an unborn child. (1) In this see

940.225(1) or (2) within 12 months after comparison of the deyjon ‘ang 53939.24 (1)939.25 (1)940.01 (1)(b), 940.02 (1m)
oxyribonucleicacid profile relating to the violatioresults in a 940.05(2g) and(2h), 940.06 (2)940.08 (2)940.09 (1) (c)o ()
probableidentification of the person. and(1g) (c)and(d), 940.10 (2)940.195940.23 (1) (bjand(2)

(c) If before the time limitation undeub.(2) (c) expired, the (b),940.24 (2)and940.25 (1) (cjo(e), “unborn child” means any
statecollected biological material that is evidence of the identiipdividual of the human species from fertilization until birth that
of the person who committexiviolation of s948.02 (1)or (2) or s gestating inside a woman. '
948.025 thestate identified a deoxyribonucleic acid profile from NOTE: Sub. (1) is shown as amended eff. 2-1-032§01 Ws. Act 109 Prior

. . . f . 0 2-1-03 it reads:
thg b|olog|cal materlal., and comparisons Qf that deoxyribonucleic (1) In this section and ss. 939.24 (1), 939.25 (1), 940.01 (1) (b), 940.02 (1m),
acid profile to deoxyribonucleic acid profilesf known persons 940.05(2g) and (2h), 940.06 (2), 940.08 (2), 940.09 (1) (c) to (e), (1b) and (1g) (c)
did not result ina probable identification of the person who is thand (d), 940.10 (2), 940.19940.23 (1) (b) and (2) (b), 940.24 (2) and 940.25 (1)

. : ; ) to (e) and (1b), “unborn child” means anyindividual of the human species
sourceof the b'0|09lcal material, the state may COMMENCE PIhy fertilization until birth that is gestating inside a woman.

secutionof the person who is the source of the biological material (2) (a) In this subsectiorfinduced abortion” means the use

for violation of .948.02 (1)or (2) or 948.025within 12 months  of any instrument, medicine, drug or other substance or dvice

after comparison dhedeoxyribonucleic acid profile relating to 3 medical procedure with the intent to terminate the pregnancy of

the violation results in a probable identification of the person. awoman and with an intent other than to increase the probability
(3) In computing the time limited by this section, the time- duiof a live birth, to preserve the life or health of the infant difter

ing whichthe actor was not publicly a resident within this state &irth or to remove a dead fetus.

during which a prosecution against the actor for the same act wagb) Section®940.01 (1) (b)940.02 (1m)940.05 (2gjrnd(2h),

pendingshall not be included. A prosecution is pending when%40.06(2), 940.08 (2)940.09 (1) (c}o (e) and(1g) (c)and(d),

warrantor a summons has been issued, an indictment has b8€8.10(2), 940.195 940.23 (1) (b)and(2) (b), 940.24 (2)and

found, or an information has been filed. 940.25(1) (c)to () do not apply to any of the following:

(4) In computing the time limited by this section, the time-dur 1+ An act committed during an induced abortion. This subdi
ing which an alleged victim under240.22 (2)is unable to seek ViSion does not limit theapplicability of s5.940.04 940.13

the issuanceof a complaint under €68.02due to the déécts of 940.15and940.16to an induced abortion.

the sexual contact or due to any threats, instructions or statements2- An act that isommitted in accordance with the usual and

from the therapist shall not be included customarystandards of medical practice during diagnostic testing

History: 1981 c. 2801985 a. 2751987 a. 337380, 399,403 1989 a, 1211901  OF therapeutidreatment performed ppr under the supervision
a.269 1993 a. 219227, 486, 1995 a. 4561997 a. 2372001 a. 16109 of, a physician licensed under ehi8

While courts have no duty to secure informed waivers of possible statutory de  2h. An act by any health care providas defined in 455.01
wasentiled o wiincrau 5 guity plea 0.8 charbarrad by ihetatite of mitatione. 0% (1 IS n accordance with a pregnant worm@awer of attor
Statev. Pohlhammei82 Wis. 2d 1 260 N.W2d 678(1978). : nedyfo_r _healttf1 ca;‘re |Fﬁtrument under l;tBS orin acgordance with

Sub. (3) tolls the running of statutes of limitation during the period in which g decision of a health care agent w cactlng_ under a pregnant
defendanis not a state resident and violates neither the privileges and immunit@®mans power of attorney for health care instrument under ch.
clausenor the equal protection clause of the U.S. constitution. Stateyl49 Ws. 155,

2d1, 437 N.W2d 87§(1989). 3. An act by a woman who is pregnant with an unborn child

A person is not “publicly a residewiithin this state” under sub. (3) when living . A . .
outsidethe state but retaining state residence for voting and tax purposes. .Stad¥atresults in the death of or great bodilgrm, substantial bodily

Whitman,160 Ws. 2d 260466 N.W2d 193(Ct. App. 1990). harmor bodily harm to that unborn child.
An arrest warrant is issued for purposes of €ljowhen it is signed by a judge with 4. The prescription, dispensation or administration by any

theintent that it be executed and leaves the possession of the judge. That the w. i
is never executed is irrelevant. Statéeller 201 Ws. 2d 121549 N.W2d 455 PeérSonlawfully authorized to do so and the use by a woman of any
(Ct. App. 1996). medicine,drug or device that is used as a method of birth control

Thefiling of a complaint, along with an order directed to a prison warden to préf is intended to prevent pregnancy
dﬂ:ethe defendant, butﬁgo summons orhwarrant b?fore the expirat:]on stﬁthtle (3) Whenthe existence of an exception under $2phas been
of limitations was not sfitient to preventhe statute from running. The complaint P - .
andorder to produce were not thg equivalent of a summons or%varrant. Sﬂ?ﬁe \ plaCEdm Issue by the trial evidence, the St_ate must prov_e beyond
nings, 2002 W1 App 16250 Wis. 2d 138640 N.W2d 165 areasonable doubt that the facts constituting the exception do not
Thestatute of limitations for a continuingfefise does not run until thest actis ~ existin order to sustain a finding of guilt unde®40.01 (1) (b)
done,which, viewed alone, is a crime. Otherwise, a prosecution for a felfamsef 940.02(1m), 940.05 (29,) 940.06 (2) 940.08 (2) 940.09 (1) (C)

mus’tgseommzné:gg within 6 years. Stat#liller, 2002 WI App 197, _ W§. 2d. to (e) or (1g) (c)or (d), 940.10 (2)940.195 940.23 (1) (b)r (2)

" Whenthe jury found the defendant guilty of having sexual contact witminer (D), 940.24 (2)or 940.25 (1) (cYo (e).
victim duringthe period outside the statute of limitations, but also found that the vic History: 1997 a. 2952001 a. 109
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