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88.01 Definitions. In this chapterunless the context requiresandcompletion of the works of a drainage district.
otherwise: (5) “County treasurer” means the treasurer of the county in

(1) “Benefits” includes all pecuniargdvantages accruing towhich the drainage board having jurisdictiontbé drainage dis
landsfrom the construction of the drain or proposed drain.  trict is located.

(2) “Board” or “drainage board” means theard created and  (6) “Court” means the circuit court of the county in whibk
appointedunder s88.16 1991 stats., or under&3.17. drainagedistrict is located or the circuit court having jurisdiction

(2m) “Bond” means anyond, note or other obligation of aof the proceedings in any drainage district located in more than
drainageboard issued under this chaptacluding any refunding onecounty
bond. (7) “District” means any drainage district subject to thiap

(3) “Clerk of court” means the clerk of circuit court. ter.
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(8) “Drain” means any device for the drainage of water frofiollowing rules apply unless somefdifent procedure is expressly
land or the protection of lanftom water including open ditches, providedunder this chapter:
tiles, pipelines, pumps and levees. (1) In the case of a court hearing:
_ (8m) “Duck Creek Drainag®istrict” has the meaning given  (a) The order fixing the time and place of the hearing shall be
in's.30.01 (1nm) madeby the court.

(9) “Interestedperson”includes the state or any agency or (b) The notice of hearing tsuficient in form and substance
subdivisionthereof. if it recites all of the following:

_ (10) "Judge”means thgudge of the circuit court having jusis 1. That a particular petition or report has been filed.
diction of the proceedingsf any drainage district, or the person 2. The place of filing

sitting for the judge. S . . . .

(11) “Land” or “lands” means any real property or interest 3. Thatit |.s.subject to the mspectnpn of all interested persons.
therein,whether privately or publicly owned, includimgilroad 4. If a petition, the request for relief, or the substance of the
rights—of-way,public highways, streets and alleys. request. .

(12) “Mortgagee”means every person holdiagnortgage or 5. The time and place of the hearing.
anassignment of a mortgage agaiiastds within a drainage dis 6. That all objections to the jurisdiction tife court or to the
trict or proposed drainage district whose name and pditeof sufficiency or legality of any petition or report shall be filed with
addresss known to the board or whose mortgage or assignméhe clerk of court in writing before the hearing ahat the objec
is legally recorded and contains the posfieefaddress ofuch tionsmust be set forth clearly and in detail.

mortgageeor assignee. (2) In the case of a drainage board hearing:

4903605 g | & #4BS 190195497 1983 2. 1891989 2. 311993 2. 456 (a) The order fixing the time and place of the hearing shall be
madeby the drainage board.

88.02 Outstanding securities and contracts not (b) The notice of hearing suficient in form and substance

affected. Nothing in this chapter may render mordidifit the if it recites all of the following:

collectionof outstanding bonds or notes of any drainagartra- 1. That a particular petition or report has been filed.

tion or impair the obligation of any contract made by tiganiza- .

tion or defeat any vested property right of thgamization. No 2. The P'?ce Of. filing. . . .

assessmenof supplemental benefits nor any reassessment of 3. Thatit |_s_subject to the mspectl_on of all interested persons.

benefitsmay disturb any previous assessment for the cost ef con 4. If a petition, the request for relief, or the substance of the

struction while bonds or notes based on the construction deguest.

unpaid. Assessments shall remain liens upon the same lands and5. The time and place of the hearing.

claimsagainst the same corporations in the same amounts as whens_ That all objections to the jurisdiction of the drainage board

first assessed and recorded, until the bamasnotes based on thegy tg the suficiency or legality of any petitiormeport or assess

constructionare paid or refunded. mentor to the equity of any assessment or award of damages shall
History: 1993 a. 456 befiled with the drainage board in writing before the hearing and

88.03 Drainage proceedings equitable in  nature. Al thatthe objections shall be set forth clearly and in detail.

courtproceedings under this chapter are equitable in nature. Thd3) Noticeof hearing shall be givelny both mailing and publi
courtmay in any proceeding bririg new parties as if they were cation,as follows:
original parties to the proceeding. (a) The notice shall be mailedt least 20 days before the date
History: 1977 c. 4491993 a. 456 setfor hearing, to those persodesignated by the applicable sec
tion as entitled to receive notice. Ordinary mail may be used.

88.032 Amendment of documents. (1) Any document or (b) The notice shall be published as a class 3 notice, under ch.

paperfiled or entered in aroceeding before the court may at an : ; :
time be amended, modified or corrected by the court as the fagg% ;r;,;hs;fgerg?ﬁeaﬁiirig ge last insertion shall be not more than

warrant and upon such notice as the court orders. (4) Forthe purpose afonvenience of cross reference, persons
(2) Any document or paper filed or entered in a proceedi : - . - '
beforethe drainage board may at any time be amended, modif monly designated by specifisections of this chapter as

or corrected by the drainagard as the facts warrant and upoﬁ itledto receive notice are grouped as follows: )
suchnotice as the drainage board orders, except that no amend@) The chairperson of the county highway committee except
ment,modification or correction of any assessment may be madfled county with a highway commissionappointed under s.
afterthe issuance of monepligations based on the assessmefig-01(1) (c) the highwaycommissioner; the chairperson of the
if the result of the amendment, modification or correction wouf@Unty land conservation committee in the county involved; the

beto render the obligations morefititilt to collect. secretaryof natural resources; the statminage engineer; and,
History: 1993 a. 4565.10, 11 wherea railroad company is involved, the perspecified in sub.
_ _ ) (6).
88.04 General rules relating to  signatures on peti - (b) The persons enumerated in. g@rand all owners of record

tions. (1) Any person entitled to sign a petition to the court Qfhoselands may be &cted.
thedrainage board under this chapter may sign through an agent(C) The ;
) . i ) ; persons enumerated in. f@rand all owners and mert
;mae d?gmgmey gf)g;g %%?ﬁggl(lj a%;nb\{evrggllgnﬁ\r}vclje%ha” k;e df'(l)erdwv.:f['th gageewf lands dectedwhose names and postfioé addresses
9 sedl areknown or can with reasonable diligence be ascertained.

ne?;)edlf anvy minor or incompetent person owns land in a drai (5) In the case of a court hearing, in lieu of the service by mail
) [T any P per; "Upecifiedin sub.(3), the notice of hearing may be served as pro
agedistrict or proposed drainage district or propogadex t0 & 40 5 801.11for the service of a summons, at least 20 days
drainagedistrict, the general guardian or next of kin of such MiNYatorethe time fixed for hearing. The service isfisigint to give

or incompetent may sigpetitions under this chapter for and o A X "
behalfof the minor or incompetent. r%/\r/li?h%%gncyogﬁlaertié?vrifgICtlon ovehe parties and their lands

History: 1991 a. 3161993 a. 456 . . ' .
(6) Railroad companies shall file with the department of
88.05 General rules applicable to notices of  hearings.  financialinstitutionsa document stating the name and posie®f
If a hearings required on a petition or report filed with the couraddressof the person upon whom any notice required by this
or a petition filed with the drainage board under this chafiter chaptemmay be served.
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(7) In the case of a court hearing, the board shalith the 1. Observing, supervising or undertaking the construction,
courtproof of publication and service of the notieguired by this maintenancer improvement of drains.
section. The certificate or &flavit of the personwho made the 2. Observing, supervising or undertaking the construation
service,publication or mailing, or who knows the facts, isfisuf maintenanceof highways, railroads, bridges, utilities other
cientproof of service, publication or mailing. similar structures that mayfett drains in any drainage district.
(8) Failureto give notice as provided by this section or to 3. Collecting information by observation, survey or measure
announceany adjournment does not defeat the jurisdiction efientor by discussions with anfatted landowner at the site of
eitherthe court or the drainage board. If a failure to give legaldrainage ditch or a proposed drainage ditch.
notice to any person entitled to notice is discovered before 4. Responding to natural disasterfeeting a drain.
orderis entered, the court or drainage board shall adjourn the hear(b) Any action taken by a drainage board under(pjshall

ing and direct the giving of proper notice. If a failure to gv@ o ranorted by the boami'secretary at the next meeting of the
noticeis discovered after the order is entered, the court or dra'n?ﬁﬁinageboard for inclusion in the boagiminutes.

boardmay order the persamot served with notice to show cause () A drainageboard may not take any action at a gathering

-H&qerpar (a) if the action will result in an increase in thesess
mentagainst any property in the drainage district.

History: 1993 a. 456

NOTE: 1993 Wis. Act 456 which creates this section, contains extensive
explanatory notes.

88.06 General procedure for obtaining consent  or 8807 General rules; drainage proceedings in court.
approval ofthe courtin drainage proceedings. ~ Whenever (1) Al objections made to the jurisdiction of the court or to the
anyaction by the drainage board requires the consent or appray(gticiencyor legality of any petition or report shall be in writing.
of the court and no other procedure is expressly providegrthe The objections shall be set forth clearly and in detad shall be
cedurein this section applies: filed with the clerk of court before the hearing.

(1) Theboard shall file with the clerk of court a petition asking (2) Severalpetitions may be filed in any proceeding. At any
the court's consent to aapproval of the particular action that theime before the stitiency of the signers of the petitions has been
boardproposes to take. adjudicated, additional signers may be added to the petitions with

(2) Uponreceipt of the petition the court shall fix the time antike effect as if they had signed the original petition.
placeof the hearing on the petition astlall order the board to  (3) At any time before but not aftére hearing has begun on
give notice of the hearing as provided if88.05 (1) (b)o the per  any petition filed under this chapteny petitioner may withdraw
sonsspecified in s88.05 (4) (b) his or her name from the petition upon filingdourt an undertak

(3) Atthe hearing any interested person may appear and tigg with suficient sureties to be approved by the court. The
tify either for or against the petition, subjézthe requirements undertakingshall be conditioned that if the withdrawalremes
of 5.88.07 (1) If the court is satisfied that the boargiroposed reduces the number of signérslowthe number required by the
actionwill be in the best interests of the districts involved, it shadectionunder which the petition #ed and thereby deprives the
grantthe petition and approve the report, subject to the changesirtof jurisdiction, the withdrawing petitioner will pay intourt
and conditions that it considers advisabl®therwise, the court thecosts of the drainage proceeding incurred gdand incluel
shalldismiss the petition. ing the making and entry of the order denyihg relief requested

(4) If a petition, which is basically the same in substanee a¥! the petition and will pay into court the expenses incurred on the
petition which has been decided or dismissed, is filed within REtition before his or her withdrawal. _ _
yearsafter the dismissal, the court may refuse to order a hearing(4) For satisfactory cause the court may adjourn any hearing
on the petition or to take any other action with respect to it. for a period of not more than one month at anyamjeurnment.

waiver filed with the court or drainage board.

History: Sup. Ct. Orde67 Ws. 2d 585773 (1975)1977 c. 4491981c. 346s.
38,1985 a. 291991 a. 3161993 a. 184456, 491; 1995 a. 27

History: 1977 c. 135%.19; 1993 a. 456 The adjournment of any meeting or hearing beyond the time, or
failure to act within the time, provided in thehapter does not
88.065 General procedure for drainage board hear - affectthe jurisdiction of either the court or the drainage board, but

ings. If this chapter requires the drainage board to conducBigubsequent hearing shall be faadl notice of the time and place
hearing before issuing an order and rwher procedure is thereofshall be given.
expresslyprovided, the following procedure applies: (5) Any hearing under this chapter may be adjourned by the

(1) Uponreceipt of the petition, the drainage board shall fix @ourtor presiding judge oin his or her absence, by the clerk of
time and place of hearing dhe petition and shall give notice ofcourt.
the hearing as provided in 88.05 (2) (bYo the personspecified ~ History: 1977 c. 135449 1993 a. 456

in s.88.05 (4) (b) 88.08 Costs in drainage proceedings. (1) In all proceed

_(2) At the hearing, any interested person mpgear and tes o nder this chapter involving a petition to the court, the court
tify either for or against the petition or object to the report asseg|| by order tax the taxable costs of the proceeding. If costs are
ing costs. If the drainage board is satisfied thefproposed action {aveq againstthe drainage board, they shall not go against the
will be in the best interests of the districts involved, the board sggﬁard members personally but shall be paid out of the district

grantthe petition and issue the ordsubject to the changes andtnqsor from funds received from the petitioners unless the court
conditionsthat the board considers advisable. Otherwise, thgqersotherwise.

dralnageboarq §ha|| d|§m|§s the_ petition. . (2) If a petition for aganization of a drainagdistrict is dis

(3) If a petition, which is basically the same in substane ag,issedhefore the appointment of a drainage board in the county
petition which has been decided or dismissed, is filed within fie order taxing costshall be entered against the petitioners and
yearsa}fter the dlsmlgsal, the drainalgeard may _refusg to orderin favor of any person who advanced moneys, rendggadces
ahearing on the petition do take any other action with respeciy incurred other liabilities in prosecuting or contesting such pro

to the petition. ceedingsfor the amount of such moneys, services and incurred
4 Exceptasprovided in sub(5), all meetings of the drainageliabilities.
boardare subject to subck. of ch. 19 (3) If proceedings are dismissed in any case where a drainage

(5) (a) A gathering of drainage board members solelpfe@ boardhas been appointed in the coutitye order taxing costs shall
or more of thefollowing purposes is not a meeting, as defined ibe entered against the petitioners and in faxfahe board for all
s.19.82 (2) costs,expensesand liabilities incurred by the board or by any
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otherperson in prosecuting or contesting spotceedings and for  (g) Provide guidelines for compliance with federal and state

the benefit of those who have rendered services or advancedgriculturaland conservation programs.

loanedmoney in prosecuting or contesting such proceedings.  (h) Establish, by rule, procedures for assessments and reas
(4) Beforeany order taxing costs is entereghaditioner or the sessments.

boardor a person contesting the proceedings shall file with the (i) Establish, by rule, performance standards for drainage dis

clerk of the court a duly verified itemized statement of all costgict structures, ditches, maintenance and operations, in order to

attorneys’fees, and other liabilities incurred in prosecutorg minimize adverse éécts on water qualityThe performance stan

contestingsuch proceedings, upon which an order shall be issugatdsshall be consistent witany requirements imposed by the

requiringthe petitioners to show cause why an order tagosis departmentf natural resources underg8.31

should not be entered against them for the amount of costs, attor(j) Prepare reports for the purposes of £8p.

neys'fees and other liabilities. Notice béaring of such orderto 4y Egtablish, byrule, a procedure for an investigation of

showcause shall be given to the petitior@ssprovided in $8.05 \hethera drainage district compliesith this section and any

). Sutcg ?rdher"nete? nort] contalnhan |tem|>t3t_m$|mdent of such requirementsmposed by the department under this section.

accountbut shall state where such account is fiied. (Im) The department of agriculture, trade and consumer

(5) The petitioners shall, between themselves, contribute fqtectionmay perform any functions related to drainage districts
the payment of such costs in proportion to the number of acresqutthe department considers appropriate.

land owned by them withithe boundaries of the district or pro (2) Thestate drainage engineer shall provide technical assist

pﬁsgrq'slgﬁtcaﬁge time of filing the petition. anceto improve district operations dhe request of the depart
y: ) mentof natural resources, drainage board, landowindtee dis

88.09 Certiorari; drainage board decisions. Any person trict or the judge. ) )
subjectto an order or rule of the drainage board mwaghin 30 (3) If the area proposefdr drainage exceeds 200 acres in a
daysafter publication of the order rule, commence an actionSingleproject, the board or the petitioners, before the hearing on
seekingthe remedy available by certiorari. The court may not sty reportunder s88.34 88.360r 88.77 shall procure a report of
proceedingsnvolving the order or rule when an action is comthe department of figrlculture, trade and consumer protection on
mencedbut may on application, on notice to the board dod &l Of the following: _ o

causegrant a restraining ordefhe board is not required to return (&) The location, design, feasibility and cost of the proposed
the original papers acted upon by it, but may return certified 8ptletdrains.

sworncopies of the papers. If necessary for the proper disposition(b) A general description of the additional drainage necessary
of the mattgrthe court may take evidence, or appoint a refereettoreclaim the landully for general agricultural purposes, and its
takeevidence and report findings of fact and conclusions of lgwobablecost.

as the court directs, which shall constitute a part of the proceed(c) A general comparison of thenefits in the diérent parts
ings upon which the determination of the court shall be made. Tékthe district on the basis of the location and design optbe
courtmay reverse or fifm, wholly or partly or may modifythe poseddrains.

orderor rule brought up for review (d) The physical features of the land to be drained.

History: 1977 c. 18%.134 1983 a. 2191993 a. 456 (4) The board or the petitioners, with the aid of an engineer
88.10 Guardian ad litem; failure to appoint.  Failureto havingthe qualifications specified in 88.21 (5) shall make the
appointa guardian ad litem in proceeding under this chapter jglecessangurvey and evaluation arected by the department of

agrlculture,trade and consumer protection for its report.

not jurisdictional, but when the failure is discovered a guardian a .
Iiter{1 shall be appointed and an order served upon thgguamlian (5) Thereport of the department of agriculture, trade and con

litem to showcause why the minor or incompetent should not BMerprotection under sulf3) also shall include a report of the
boundby all prior proceedings pertaining to the drainage districtC!l€9€ of f\l\g/l;ngyltural "’hndf %r']fe fSﬁlen_ceg of the Universty
On such hearing theourt shall enter such order or judgment as the'ScONsIN—viadisorn all of the foflowing:

factswarrant. (a) The quality and character of soils and subsoils in the pro
History: 1991 a. 3161993 a. 4561999 a. 83 posed district.
(b) A soil map of the proposed district.
88.11 Assistance to drainage districts. (1) The depart (c) The present agricultural value of the lands.

mentof agriculture, trade and consungeotection shall employ () The kind of crops to which tHands will be adapted after
anengineerwho shall be the state drainage engin@eimprove drainage.

district operations Thedepartment shall do all of the following: (6) A drainage district shattomply with the rules promul

_(a) Perform inspections in drainage distrittsietermine Com  gatedunder this section and any requirements imposed by the
pliancewith this section. departmenbf agriculture, trade and consumer protectimaler

(b) Review and approve district maintenance plans includinlis section.
ditch deSignS; installation and maintenance of structures; and(?) Thedepartment of agricu|ture, trade and CcoNsSuUNNEIec
plansfor drainage, drainage control, soil conservation and watgsn may issue a special order directing the immediesation
conservationand require alteratioof plans and existing stric of work regulated under this section until the necessary plan
turesin order to achievand maintain compliance with perfor approvalis obtained or until the project complies with this section.
mancestandards established under. fgr (8) Any person who violates this section may be required to

(c) Provide guidance to drainage boards and professional engifeit not less than $25 nor more than $500 for each violation.
neersin developing district surveys and maintenance plans. Eachday of continued violation constitutes a separdense.

(d) Review and approve district designs for new ditches andtistory: 1989 a. 3155.2200d 2200k 1991 a. 3091993 a. 4562001 a. 103
structuresassist districts in developing hydrologic angiraulic ~ Cross Refeence: See also CtATCP 4§ Wis. adm. code.
informationabout project ééctiveness, and require alteration o
thedesigns in order to achiea@d maintain compliance with per one county . (1) If a proposed drainage district lies in méfan

formancestapdards. es.tabllshggl und.er.(xar one county the petition for aganization of thelistrict shall be
(e) Coordinate district activities with the departmemntatural fijled in the court of the county containing theglest acreage pro

resources. posedfor drainage by the petition, and the courthait county has
(f) Assist districts in applying for permits undeB8.31 jurisdiction of the oganization of the drainage district.

%8.12 Proceedings when drainage area is in more than
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(2) In cases décting a multicounty drainage district, copie88.161 Transition for certain drainage districts. A
of all court orders and judgments shall be filed in the court of eagifainagedistrict operating under 83.16 1989 stats., becomes a
of the other counties in which the drainage district is located. drainagedistrict under this chapter as a matter of law on June 1,
(3) If a drainage districlies in more than one countthe 1993. The reporpls, assessments, funds and indebtedness of such
drainageboard of the county containing thegestacreage that is & drainage district becomhe records, assessments, funds and
drainedor proposed for drainage has jurisdictafrthe operation indebtednessf the. drqlnageilstrlct that takes its p]ace. Be.fore
of the drainage district. The drainageard that initially has juris Junel, 1993 the circuit court of each county having a drainage
diction of the operation of a drainage district retains that jurisdigistrictthat has elected to operate und@8s16 1989 stats., shall
tion even if the drained acreage is subsequently changed, unffointa county drainage board unde88.17, if none exists, to
the drainage board that initially has jurisdiction agrees with takethe place of the board of drainage commissioners of a district
drainageboard of any other county containing land of the drainadfeat electedto operate under 88.16 1989 stats. The terms of
districtto transfer jurisdiction. office of the members of the new board commence on June 1,
(4) All moneys collected on behalf of the drainage district ﬂ=1993 )
the other counties shall be transmitted to the treasurer of th&/story: 1991a.309
countyin which the drainage board has jurisdiction.

History: 1977 c. 4491993 a. 456 SUBCHAPTERII
88.13 Right to enter lands of drainage district. When
evernecessary for any purpose connected withothanization APPOINTMENT, POWERS AND DUTIES
of a district or the construction, maintenance or repair of drains OF DRAINAGE BOARD

and other works, members of the board, representatives of the

departmentof agriculture, trade and consumer protection, a?ga 17 Appointment and organization of drainage

persondgntending to bid on or to whom contracts have been let ; : -
the construction of the works withia district and their respectiv_eE3 bard. (1) The courtshall appoint a drainage board either upon
rgl:l

t d | land df efiling of a petition for oganizationof a drainage district under
agents and employees may go upon any lands proposead 1er Ik chapter in a county that does not already have a drainage board
sionor included within a district or on adjoining lands, and are n

ity of t therefor but lialbe d upon the filing of a petition by a landowneramrainage district
guilty of trespass thereior but are fiaidg unnecessary damage, the state drainage engineer dmpointment of a drainage board
caused to crops or structures.

History: 1989 a. 31 in a county that already has a drainage district. The board shall
story: ' consistof 3 persons. One member of the original board shall be

88.14 Controversies between districts. (1) If a contro  @ppointedfor a term of one yeapne for 2 years and one f8r
versyarises out of the relationship of 2 or more drainage distrig§ars- Upon the expiratioof the term of dfce of a board mem
thatare subject to the jurisdiction of a single drainage board, th@f» the court shall appoint guccessor for a 3-year term in the
boardmay hold hearings and takénatever other action it consid S@memanner as the original appointment was made.
ers necessary toward settling the controvemscluding the (2) A drainage board may by rule, after the original basrd
issuanceof orders. appointed,increase the number of members to 5. In the rule
(2) If a controversy arises oot the relationship of 2 or more increasingthe number of members, the board shall provide for
drainagedistricts that are subject to the jurisdiction of 2 or morgtaggerederms, with all members serving terofs years. After
drainageboards, the boards shall attempt to settle the controvefRgreasinghe number oboard members, the board may rule,
andmay hold hearings and take whatever other actiondbey educethe number of members to But only if the size of the
sider necessary to accomplish that objective. If tmainage Poardis reduced as vacancies occur on the board.
boardsare unable to settle the controvetig matteshall be sub (2d) The board shall notify the court if any position on the
mitted to arbitration under ctv.88 boardbecomes vacant and the court shall appoint a succ@ssor
History: 1977 c. 4491993 a. 456 boardshall notify the court if the size of the board is increased
o ) ) undersub.(2) andthe court shall appoint the additional board
88.145 Limitation of damages and suits.  In anyaction members.If a position on the board remains vacant for more than
againsta drainage district, drainage board, drainage board-megmonths, either the state drainageineer or any landowner in
ber,drainage board employee or an owner of kaittlin the dis 3 drainage district subject to the jurisdiction of the board may peti
glgcé g\/oho UndFl’tE;l)Tes V\(/jotrﬁ alpp'rtOVEdthby the drtalnage bo&rd’gén the court to appoint a successor
-0VIS applicable and the fimit on the amount recoveraple by (o) The court shall appoint drainage board members from
any person under £93.80 (3)applies to the drainage board, thff\m(ong);persons recommeﬁged by any gf the following:
membersand employees of the drainage board, the drainage dis . . . .
(@) The committee on agriculture and extensgmucation

trict and any owner of land within the district who undertakes :
work approved by the drainage board. This section does not apgf Sfﬂ?gﬂgg;?iggﬁg gg)k\),(va hfli(I:Ir(]a dshall recommend at least 3

to actions commenced underl$.37 19.970r 281.99 i . . .
History: 1993 a. 4561995 a. 1581997 a. 27 (b) At least 3 landowners owning property in a drainage dis

NOTE: 1993 Wis. Act 456 which creates this section, contains extensive trict that is subject to the jurisdiction of the drainage board.

explanatory notes. (2p) In appointing members, the court shall attemgtdsure
thatat least one of the members serving on the drainage abard

88.15 Drainage board grants. (1) From theappropriation gnytime is an experienced farmer who is familiar with drainage

unders. 20.115 (7) (d) the department of agriculture, trade an ) > X
consumerprotection shall maﬁe grants to b%atdsissist boards @ndthat another of the members is familiarsme extent with
to comply with this chapter and rules promulgated under tHfi§inageengineering. . ,
chapter. A grant under this section may not exceed 60% of the (2t) A drainage board member shall serve until a successor is
costsincurred bythe board to comply with this chapter and rule@ppointedand qualified.
promulgatedunder this chapter (3) Eachmember of the board shall take diid the oficial
(2) Thedepartment of agriculture, trade and consupnerec ~ oath.
tion shall promulgate rules for the administration of the program (4) Ownershipof or interest in lands sought to be drained does
underthis section. not disqualify a person from acting as a member of the drainage
(3) Thedepartment of agriculture, trade and consupnetec ~ board,but any board membenay request the court to, and the

tion may not make grants under this section after June 30, 20084t may in its discretion, appoint a suitable person to act in a
History: 1999 a. 9 member’splace when the board is considering matenrgaining
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to the particular drainage district in which the member is {inteof all drainagedistricts under the jurisdiction of the drainage
ested. board. All moneys collected for or payable any such drainage
(5) Whenall its members have been duly sworn and qua"ﬂediStl’iCt shaII be turned over to or pald to the county treasurer and
the drainage board is a permanéotly corporate and is subjectshallbe paid out by the treasurer oniyon proper warrants of the
to all rules of law applicable to public corporations. drainageboard. The county treasurer may retain for the benefit of
(6) The board shalbrganize by election one of its member he county a portion of thenterest received on drainage district
presideniand anotheof its members secretanh majority of the 1UNds held by the countyeasuremot to exceed the cost to the
board constitutesa quorum to do business. In the absence ofcguUntytreasurer of providing services to iinage board under

uorum,any member present may adjourn any meeting and m%{g,_chapte,rthe cost to the zoning administrator of maintaining
gnnouncen{ermereof.p yad y g rainageboard records under 83.19and the cost to the zoning

(7) Eachboard membeshall be reimbursed for actual and-re

; ‘ adrainageboard.
sonableexpenses incurred ithe performance of the memlzser
dutiesand, in addition, shatieceive as compensation for actual, (2) Thecounty treasurer shall keep a separate account for each

andnecessary services a per diem in an amount determined bﬂ@ﬁnagedlstrlct in which the treasurer shall cgarsuch district
drainageboard, not to exceed40. In addition, the county boardith all amounts paid out on its behalf pursuant to ¢ljpand

may reimburse drainage board membersiitiual and reasonable Shall credit the district with: .

expensesincurred in performance of duties on behalf of the (&) All sums received in payment dfainage assessments of
county. that district, including penalties and interest on the sums.

(8) Eachboard member shall keep an accurate record of ser (e) All other sums received on account of the drainage district
vices rendered and expensigurred by the membetogether otherthan interest received on drainage district funds heltidy
with the date thereof and the district for which services were ré&untytreasurer
deredor in connection with which expenses were incurred. Board (3) Thedrainage board may appoint a treasurer who shall act
membersshall file their bills for compensation and expenses witks the deputy of the county treasuréfhe drainage board may
the county treasurerEachbill shall indicate the district to which assignany part or all of the county treasuseduties under this
specific items are to be clyad or the proportion of the bill to bechapterto the drainage board treasur@he drainage board trea
paid by specified districts. The county treasyis treasurer of surershall be reimbursed for actual and reasonable expenses
drainagedistricts, shall pay the bill if funds are available for thafcurredin the performance of the treasuseduties in the same
purposeand shall ch@re the accounts of the respectilrainage Mmanneras provided for drainage board member expenses under
districtsliable for the bill in accordance with the order allowing. 88.17 (8) The drainage board shall require a bond from the

administratorof providing copies of drainage board recordth

the bill. o_Irainageboard treasurer in an amount, set by the board, that is suf
(9) Thecourt may by order abolish the drainage board if thef§ient to exceed the greatesnount of funds expected to be held
no longer are any drainage districts in the county In his or her custodyand with the sureties that the drainage board
History: 1977 c. 4491991 a. 3161993 a. 4561995 a. 201 requires. The bond shall be conditioned in substantially the same
NOTE: 1993 Wis. Act 456 which substantially affects this section, contains form as the ordinary bond required from the county tregswitbr
extensive explanatory notes. the necessary changes.

. - ) History: 1987 a. 3781991 a. 3161993 a. 456
88.172 Limited liability of drainage board members.

(1) Exceptas provided in subs(2) and(3), a drainage board 88.19 Board to keep records. (1) Itis the duty of the secre
memberis not liable to any other person for damages, settlemerti@y of the board to keep records of all drainage proceedings. The
fees,fines, penalties or other monetary liabilities arising from gecretaryshall also maintain a minute bookvitnich the secretary
breachof, or failure to perform, any duty resulting solely from hishallenter the minutes of the board meetings. The secretary shall
or her status as a drainage board memiveess the person assertbe compensated for such services und&8sl7 (7)and(8).
ing liability proves that the breach or failure to perform constitutes (2) The secretary of the board shall keepamplete record of
any of the following: the assessed lands in each district under the opandsdiction.

(@) A wiliful failure to deal fairly with any person in connectionSuchrecords shall be so arranged that they will readily sfaw
with a matter in which the drainage board member has a mateg@¢hparcel of land assessed, the latest confirmed assessment of
conflict of interest. benefitsand the total assessments for costs which haverbeda

(b) A violation of criminal law unlessthe drainage board @dainstsuch lands, with adequate space provided for noting all
memberhad reasonable cause to believe that his or her conde@ymentsof assessments for costs or installments thereof. The
waslawful or no reasonable cause to believe that his or her c§cretaryof the board shall periodically check with the county
duct was unlawful. treasureto determine what drainage assessments or installments

: : . thereofhave been paid and shall note such payments in the records

der(i(\:/)edgntri%npsr%?e?npgrzrgn;\Ilh;;(r:gfitt_he drainage boangmber requiredto be kept pursuant to this subsection.

(d) WlIful misconduct (3) Thesecretary of the board is legal custodifall drainage

RN . . recordsand the secretary shall comply with subi¢hof ch. 19

(2) Exceptas provided in sulf3), this section does not apply ypon request for any dhe drainage records by the county trea

to any of the following: surer.the secretary of the board shall furnish the county treasurer
(&) A civil or crimir)al procegding broughy or on behalf of with a copy of the records specified in s(®).
any governmental unit, authority or agency (4) (a) Subject to pargb) and(d), and subject to criteria and

(b) A proceeding brought by any person fafi@ation of state  standardsinder rules that the department of agriculture, trade and
or federal law if the proceeding is brought unaerexpress private consumerprotection shall promulgate, all of the following shall
right of action created by state or federal statute. occur:

(3) Subsectior{2) does not apply to a proceeding brought by 1. The drainage board secretasfyall distribute drainage
agovernmental unit, authority or agency in its capaastya pr  boardrecords to the state drainage engineer and to the conmty

vateparty or contractor ing administratar
History: 1993 a. 456 A . . . . 2. The drainage board and the county zoning administrator
exglgr;r;brylr?gt?é\s/\.”s Act 456 which creates this section, contains extensive shallretain certain records of the drainage board. '
(b) The secretary of the drainalgeard and the county zoning
88.18 County treasurer to serve as treasurer of drain - administratorshall maintain in perpetuitgny records consisting

age districts. (1) The county treasurer shall serve as treasuref an order creating or altering the boundaries of a district, maps
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or descriptions of the boundaries of a district, profiles and crgssrposesf such useawill not interfere with the proper functioning
sectionsof any drains and an order levying originakapplemen  of the drains.

tal assessments for costs. (9) Purchaser lease and maintain and operategteipment
(c) The drainage board and tleeunty administrator may and machinery necessary to construct, mainw@inrepair the
destroyobsolete drainage board records. drainswithin the districts under its jurisdictiomcluding the con

(d) Before any records may be destroyed under this subsectf@l, of weeds or brush through use of herbicides.
the secretary of the drainage board and the county zoning adminis(10) Purchase,construct, maintain andperate all levees,
trator shall give at least 60 days’ prior written notice of the prdulkheads,reservoirs,silt basins, holding basins, floodways,
poseddestruction to the state historical sogiethich may pre floodgatesand pumping machinery necessary to the successful
serverecords that it determines to be of historical interest, adeainageor protection of any district or of any considerable area
shallgive at least 60 days’ prior written noticethe state drainage thereof, whether located within or outside the district.

engineerwho may preserve records determined to bietefest  (11) call district meetings to report on théaifs of the district
to the department of agriculture, trade and consumer protectigidto obtain theopinions and suggestions of landowners in the
(5) Thestate drainage engineer shall examine the recordsdistrict with regard to the &irs of the district.
the possession of all drainage board secretamesdrainage dis  (12) Adoptrules and issue orders, which shall be published as
tricts and the records received from clerkscotirt underl993 4 ¢jass 1 notice under c985. In addition, any order that pertains
WisconsinAct 456 section118 and may examine any othertg g specific named person or property shall be served on the per
recordsheld by any person relating to drainage in ié&&e. The sonor owner of the property in the manner providedsienvice
state drainage engineer shafletermine the records that arey 3 summons under 801.11 The court has jurisdiction to
requiredto be preserved undsub.(4) and make copies of the enforcean order of the drainage board by injunctive or other
records. The state drainage engineer shall retain a copy of t§propriaterelief.
recordsand deliver a copy to th_e county zoning administrator (13) Authorizelegal counsel for thboard to represent an indi
(6) Thesecretary of the drainagmard, under sulf4), shall yigyal'owner of land with respect to any matter that arises under
providea copy of drainage boarécords created after May 13,tnis chapter
1994, to the state drainage engineer and the county zoning admifyisiory: 1989 a. 311993 a. 456
istrator. The powers of the board are not superseded bgttbeeline zoning board or the
(7) The county zoning administrator shall maintain th epartment.Although soil conservation districts and drainage districts are created

. . or a diferent purpose, some activities of both accomplish similar ends; therefore,
recordsdelivered under sulf5) and any records provideshder eachdistrict retains control over thosetivities which it undertakes for the purposes

sub.(6) as provided under suft). for which it was created. 63 Attgen. 355.
History: 1991 a. 3161993 a. 456 Chapter30 applies to navigable ditchtigat were originally navigable streams. If
NOTE: 1993 Wis. Act 456 which amends (3) and aates subs. (4) to (7gon & havigable ditch was originally nonnavigable or had no previous sthéstory
tains extensive explanatory notes. DNR's jurisdiction depends upon the facts of each situation. 63 Géy. 493.

88.20 Conflict of interest prohibited. (1) No member of 88.215 Landowner petitions. The owners of lanth a dis
a drainage board shall be interested directly or indirectly: ~ trict may petition the drainage boatal hold a district meeting.

(@) In any contract with the drainage board; or The petition shall be signed by at least 16#the owners of land
RN : ithin the district or by the owners of at least 10%the lands
(b) In any contract for work or materials in or for a dramaq%ithin the district. The drainage board shall either schedule a dis

district; or trict meeting to be held within 60 days after receivingpiition

(c) In any contract for the sale of machinerymaterials for . deny the petition, by issuing a published ordéthin 60 days

or to the drainage board; or _afterreceiving the petition. The drainage board may deny the peti
(d) In the wages asupplies of persons employed on work ifion only on the grounds that it is unreasonable.

or for a drainage district. History: 1993 a. 456

(2) No board member shalleal in securities of a drainage-dis NOTE: 1993 Wis. Act 456 which creates this section, contains extensive
explanatory notes.

trict.

88.21 General powers of the drainage board.  In addition 88-22 tPowgr tohf board to_contrqlgrt] Wiéh the fedgral gov -

to other powers expressly granted or necessarily implied, tfg"Ment and otheragencies. 1he drainage board may.
drainageboard may: (1) Enterinto agreements with the U.S. government or &n of

(1) Adopt and use a corporate seal. ceror agency thereof to permit the drainage of lands owned or
(2) Sueand be sued and compromgeéts and controversies occ.upledby_such government or agendyrough the use of the
: x X " drainsof which the board has clga. Such agreement may result
(3) Bring all necessary actions for the collectionnebneys in adding lands to the drainage district, rpagvide for apportion
andforfeitures belonging to a district under its jurisdiction and fgfent of the assessments for costs of repairs, maintenance and
the protection and preservation of all works and property theregyministratiorwith respect to the draining of such lands, and may
(4) Obtaininjunctions to prevent unlawful interference withauthorizethe U.S. government or itsfinfer or agency to repair
the performance of its duties or exercise of any of its powers. maintain, deepen, widen and change drains located upon lands
(5) Employlegal counsel, engineers and other assistants. Apwynedor occupied by such government or agency as losgas
engineeremployed by the board shall be selected feolist of changedoes not impair the drainage rights of other owners
professionakngineers approved by the department of agricultutbyoughsuchlands. No such agreement shall permit the draining
tradeand consumer protection. The department of agricultuef,raw sewerage in any such drains.
tradeand consumer protection shall furnish each drainage board(2) Negotiate and obtain a loan from the federal government
uponrequest, a list of professional engineers whom it considesisany oficer or agency thereof, or from any other public of pri
qua}lified by training and experiende give competent advice in vate loan agencyfor the purpose of paying or redeeming-out
drainagematters. standingbonds and other obligations of a district under itsjuris
(6) Purchaseor condemn such lands, whetheéthin or out  diction. Such loan may be negotiated upon such terms and
sideadistrict, as are necessary for the construction, cleaning azgnditionsas the board deems to be in the best interest of the dis
repair and maintenance of the drainage system andidtks. trict, including without restrictiorby reason of enumeration pro
Condemnatiorshall be as provided by cB2. visionsfor:
(8) Levelor permit the leveling of spoil banks and excavated (a) Extending the time of payment délinquent and unma
materialsto allow cultivation or use for roadway or other lawfulturedinstallments of assessments for cost of construction,-inclu
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sive of interest accrued thereon, for a period of not to exceed 40 SUBCHAPTERIII
years.

(b) Deferring payment of any portion of the principal of unpaid ORGANIZATION OF DRAINAGE DISTRICTS
andunmatured assessments of cost of construction, inclusive of
interestalready accrued thereon, @period of not to exceed 108827 \Who may petition for organization of a drainage
yearsand provide fothe payment of such delinquent and unpaigistrict. (1) Except as provided in suiim), any of the follow
assessmentsf cost of construction iequal annual installments jng may petition for the ganizationof a drainage district under
overa period of years. this chapter:

(c) Arrange with the holders of bonds and notes and other cred (a) The owners of moréhan one-half in area of the lands,
itors of the district for surrender difieir claims against the district excluding lands owned by thistate, proposed to be included
andfor accepting money or bonds in payment thereof. within the drainage district.

(3) Enterinto contracts with the U.S. government or dicef (b) The majority of landowners within the proposed drainage
or agency thereof to accept the benefits of any federal law pertaifstrict, owning at ieast one-third in area of the lands, excluding
ing to flood prevention or the conservation, development, wilizeandsowned by this state, proposed to be included within sueh dis
tion and disposal of wateMfthout restriction by reason of enu trict.
meration,the contracts may provide that the district on whose (1m) A state agencyas defined in s16.61 (2) (d) may not
behalfthe contract is negotiated will: petition for the oganization of a drainage district.

(@) Provide WlthOUt cost tihe Unlted States all lands neees (2) No petition having as many signexs are required by this
sary for the construction of the project and for the subsequegiictionshall be declaredoid, but the court may at any time permit
maintenancend operation of the project. the petition to beamended in form and substance to conform to the

(b) Contribute such part of the first costooihstruction of such facts,if the facts justify the ganization of a district. All petitions
projectas is agreed upon with the United States, either in casHarthe oganization of the same or substantially the same district
in credits, for purchase of mater@l performance of work form filed prior to the hearing under&83.34shall be considered by the
ing part of the project. courtas one petition, anal signatures to such petitions shall be

(c) Hold and save the United States harmless from claims fguntedin determining the jurisdiction of the court.
damagedo any property resulting from construction of tharks ~ History: 1993 a. 456

of the project. 88.28 Contents of petition. (1) A petition for oganization

(d) Maintain and operate all the works after completion of th 5 grainage district shall Héed with the court and shall set
projectin accordance with regulations prescribed by the U.S. gqyt:

ernmentor any oficer or agency thereof.

History: 1971 c. 323.27, 1981 c. 3465.38; 1993 a. 4561995 a. 225 (@) A description of théands proposed to be included in the

district and that they will be improved by drainage.

88.23 Power of board to levy assessments for costs. (b) That the public health guublic welfare will be promoted
(1) In addition to the assessments for cost of construction-autRY the drainage.
rized by s.88.35 the board may issue orders to levy assessments(c) A map or sketch of the area sought to be drained, with the
for costs of maintenance and repair or for any other lawful expgoposeddrains shown thereon.
dituresof a drainage district. All of the assessments shall be (d) That the cost of construction will not exceed 75% of the
apportionedn the confirmed benefits then ireft in the district appraisedenefits arising from such drainage.
assessed. (e) A proposed name or number for the district.

(2r) Theboard may authorizene or more owners of land in  (f) The names and addresses of the owametismortgagees of
a drainage district to prepare a proposed assessment for cogflidknds in the district, so far as known to the petitioners.
constructionor maintenance and repair _ (9) A request for the ganization of the drainage district.

(3) Assessmentsnadeunder this section are subject 0 Ss. () f the purpose of such petition is tellagement, repair or
88.40t088.43 In nocase may the total assessments against ai4intenancef a drain, heretofore constructed under any law of
landexceed the benefits assessed against thatitdess an inter s state, the petition shall give a general description ofitaia

estedperson agrees to pay such excess and furnishes the draifagsuch particulars as the petitioners deem important.
board with sufcient security for the excess benefits or unless the (2) In lieu of meeting with the requirements of s(®. (d), the

assefsmehs fo:jtrf]_e Péjfp({;g g;covering the cost of repair anghyiioners may file with the petition a written agreement that they
maintenances defined in $o. . will pay such portion of the cost of construction as exceeds 75%

(4) The board may borrow money and issue noteb@rds  of the appraised benefits to lhds resulting from the construc
basedupon any assessments levied under this section in the s@@¢of the proposed drainage works.

manneras for O”Q'nal assessments. (3) The petition need not be verified.
History: 1971 c. 671993 a. 456 History: 1977 c. 4491993 a. 456

88.24 Board to file annual report.  On or before December gg 29 Referral of petition to board; examination of

1 of each year the board shall file with the department of agricYinds; hearing by board. (1) Upon receipt of a petition for
ture, trade and consumer protection and the county zoning ad"%?anizatiomf a drainage district the court or judge by order shall
istratora separate report, for the preceding year ending August ger the petition to the drainage board and order the board to
on each drainage district under the boarjlirisdiction. The reportthereon.

reportsshallconstitute part of the records of the districts reported (2) When a petition has been so referred to the board, the

on, shall be verified by the oath of one or moréef board mem o3, with the aid of an engineer having the qualificatiopsci
bers,and shall contain: fied in 5.88.21 (5) shall examine the lands descriiedhe peti

(1) A financial statement. tion and all other lands that the board believes will be benefited or
(2) A statement of albonds paid or issued during the preceddamagedoy the proposed work and shall consider whether the
ing year drainsas proposed in the petition are satisfactory

(3) A statement of all work done during the preceding,year (3) Theboard also shall hold a heariag the petition to ascer
specifyingwhere the same was done and the cost thereof.  tain the sufciency of the signers and to hear all interested persons
History: 1993 a. 456 who desire to be heard for or against the petition.
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(4) Theboard shall fix a time and place of the hearing on the (4m) Thedepartment of natural resources shall grant or deny
petition, on or conveniently near the lands described in the petie permit within 6 weeks after the conclusion of the hearing on
tion, and shall give noticef the hearing as provided in&3.05 theapplication.

(2) (b) to the persons specified in&3.05 (4) (c) (5) Whengranting a permit under this section the department
(5) Thenotice shall describe the lands involved and may bedf natural resources also shabktablish the minimum level at
substantiallythe following form: which the afected waters may be maintained.
“Notice is hereby given that the drainage board of .... County (6) Thedepartment of natural resources may require the-appli
will meeton the .... day of ..., .... (year), at .... o’clock, .... M. gantfor thepermit to submit a plan for the work to be done in the

the (heredescribe the place of meeting) to consider the petitigvatersin question ananay amend or modify such plan before
filed in the circuit court of .... County to drain lands among whichpprovingit. The department may aby time, on the application
arethe following: (here describe the lands described in the peif any interested person, further amend such plan when the same
tion). All persons interested may appear and be heard on the ganbe done without materially impairing the navigabilityeofy
tion. suchwaters and without materially impairing any other public
Dated.... right.
(7) Upongranting a permitinder this section, the department
forthwith shalltransmit to the secretary of the drainage board a
"""""""" copy of the permitand the relevant findings, orders and approved
................ p|ansl
Drainage Board”.  (7m) The Duck Creek Drainage District is exempt frahe
(6) Theboard may adjourn the hearing to a time and place tiermit requirements and procedures under s{do (7).
it considers convenient or necessariie board shall either make (8) Subjectto other restrictions imposed by this chapter
apublic announcement of the time and place of the adjournmeriinageboard which has obtained all of the permits as required
or give notice as provided in88.05 (2) (b)o the personspeci  under this chapter and cB0 may:
fied in s.88.05 (4) (andalso by publication of the notice once (4) po all acts necessary in and about the surveying, laying out,
in the vicinity in a newspaper qualified under @85 such pubi  congiryctingrepairing, altering the course of, egiag, clearing,
cationto be not more than 20 days nor less than 10 days mredeepeningwidening, protecting and maintaining any drain

dateset for the adjourned hearing. through,or upon such waters, both within and beyond the limits
History: 1979 c. 175.50;, 1993 a. 4561997 a. 250 of the drainage district: and

88.31 Special procedure in cases affecting navigable (b) Procure, purchasi condemn by proceedings had under
.32, riparian rights, rights of flowage, dams and waterpowers

waters. (1) Ifitis necessary to enter upon any waters that m L. b .
be naviga(lb?e or to acquire Z\nd removc—? any dyam or obstructt '”Stu'C[] waters, both within and beyond the limits of the drainage
) strict.

from the watersor to clean out, widen, deepen or straighten a . o
streamthat may be navigable, the board shall file with the depart (9) In all cases a drainage district is liable to the owner of
ment of naturalresources an application for a permit to do thdParianrights, rights of flowage, dams and waterpowersafbr
work. The board shall file with the application any informatioPropertytaken and for all damagehich may be occasioned to
that the boardor the department of natural resources considetdch property by reason of any waténeon it. Such damages
necessary.The department shall specify by rule the informatiop2ll be determined either by agreement, award of damages or
to be included in an application. The application shall state that figdemnatiorproceedings anshall be paid by the drainage-dis
public health or welfare will be promoted by the removattaf  tr'ct before the works done in the same manner in which -pay
dam or other obstruction or by the straightening, cleaning odfi€ntsare made where lanase acquired by railroad companies
deepeningor widening of the waters and that other public rightdder condemnation proceedings.

in and public uses of the waters will rizé materially impaired. ~ HiStory: 1993 a. 4561999 a.9

The application shall be duly verified. 88.32 Report to the court. (1) Within 30 days after the final

(2) Upon receipt of the application the departmemattiral - 54journmentof the hearingprovided for in s88.29 the board
resourceshall fix a time and place for a hearing on dpplica  ghg)| report in writing to the court:

tion, not less than 3 nonore th_an 8 weeks fro_m the dat_e of_filing, (a) Whether the petition has the required number of signers:
ata place convenient to the interested parties. lafipication b) Whether the lands described in th tition will b ’
is for a permit to remove a dam, notice of the hearing shall be giver(P) ether the lands describe e petitio e

to all interested persons as provided b§1s06 In all other cases, MProvedby drainage; o o

the department shall direct the applicaatgive notice under s.  (¢) Whether other lands the vicinity draining to, from, or

88.05(2) (b)to the persons specified in&8.05 (4) (b) throughthe proposed drains, require drainage and if so a descrip
(3) At the hearing on the applicatioall interested persons fion of the same; _ _ _

may appear and be heard. The department alsamakg aninde  (d) Whether such drainage is feasible;

pendentnvestigation of the situation. (e) Whether the publibealth or public welfare will be pro
(4) Uponthe conclusion of the hearing and investigattbe, Motedby the proposed work;

departmenbf natural resources shall grant the permit if it finds: ® Wheth_er the draingsroposed in the petition will best accom
(a) That the public health and welfaxél be promoted by the plish the drainage prayed fand the area that should be drained;

proposedemoval of the daror other obstructions or by the pro  (g) Whether the benefits frosuchwork will exceed the cost

posedstraightening, cleaning out, deepening or widening of sueh construction by the required amount;

waters;and (h) Such other facts as in the opinion of the board will aid the
(b) That the proposed work is necessary to the proper operagiotirtin its decision upon the report.
of the proposed drainage system; and (2) The board may recommend to the court an increase

(c) That the proposed work willot materially impair the navi decreasén th_e area proposz_ed in tpetition to be drained. If the
gability of any such waters and will not materially impair anproposeddrains are not satisfactory the board shatommend
otherpublic right in or public uses of such waters. The enjoyme@therdrains.
of natural scenic beauty is declared to be a public right to be con (3) In determining whether public health and welfare will be
sideredalong with other public rights. promoted the board shall include in its consideration whether the
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cumulativeeffect of such drainage over a period of time wikaf (b) That the landsdlescribed in the petitions together with any
thetemperature of the water of lakes or streams, or will lower thdditionallands recommended by theard for drainage will be
waterlevels of lakes or streams or of the subterranean sources iimatroved by the proposed work.

supplyprivate and public water systems, and whether the generalc) Thatthe public health or public welfare will be promoted
needfor the type of land that will be made available for cultivatiothereby.

or other purposes by such drainage isisiently great to warrant  (q) That the cost of construction will not exceed 75% of the
the possible harmful éécts described above. benefitsto be derived from the proposed work.

(3m) If the area of the proposed district exceeds 200 acres, thgf) That the proposed work will not materially injure or impair
reportshall be submitted to the department of agriculture, traglgh habitat or wildlife habitat or scenic beauty or the conservation
andconsumer prOteCtIOhefore itis flled Wlth the court. mllln Of natura' resources or Other pubhc nghts or interestsl
45 days after receipt of the report, the department shall return it 4) If the court finds the facts stated in (a) (b), (c) and
with a copy of the report prepared unde8&11 (3) and(s) with ¢ (th finds that the cost of construction v?/@lﬁ[) e(xgéeZi (7%% of the
its recommendation for approval or disapprofaalthe creation  penefitsio he derived from the proposed work, the court neverthe
of the district. _ _ less shall aranize the drainage district if, withi® days, petition

(4) Theboard shall attach to its repqutoof of the service of ers file with the court a bond with siifient sureties to be
noticeof hearing on the petition together with a copy of its minutegprovedby the court and conditionefdr the payment of the
of such hearing. excesr deposits and leaves with the court a sum of money that

History: 1993 a. 246456 the court determines will cover the excess.
(5) Unless the conditions specified in s(B) or (4) aremet,

88.33 Drainage project may be stopped prior to orga the court shall deny the petition and shall tax the taxable costs of
nization of district. (1) At anytime prior to the entry of the , proceedings as provided ing8.08

order oganizing adrainage district, the owners who represent a 6) Th " include i d drai district
majority of the lands described in the petition for drainage or who (8) Thecourt may include in a proposed drainage district any
representa majorityof the lands contained in the report of théAndsrequiring drainage and lying adjacenttie lands described

drainageboard may file with the court a petition requesting thd the petition and shall not lose jurisdiction by reason of bringing

no further proceeding be had and thatfuither expense chge- in lands not descrlbeq.ln the petition. .

ableto the proposed drainage district be incurred. (7) If there are petitions before the court tgastize 2 or more
(2) Upon receipt of the petition the court shall fix a time an rainagedistricts andhe court is of the opinion that the territory

: " : theproposed districts should be included in one district or in a
placeof the hearing on the petition and shall cause notice of %serﬁurﬁber of districts than the petitions call, filne court may
hearingto be given as provided in&8.05 (1) (b)o the persons y order oganize such territory into such number of districts as
specmg_dln 5.88.05 (4) (b) If on _the hearing the court finds that, eems will best conform tihe purposes of this chapter the

the petition is signed by the required number of owners, that notg: Urtmay annex any territory asking to bganized as a drainage
of the hearing was properly given, and thatdbeditions of sub.

(3) have been met, it shall enter an order direthiagithe proceed districtto a d'St_nCt a_lready g_amzed. . .
ingsto oganize the district cease. (8) The territory in a district need not be all in one body if:

(3) As a condition of issuing the order under s@, the court (a) Itis so situated that the public health or public welfare will
shall require those petitioners under this sectidio also were P&Promoted by drainage of each separate body thereof; and

petitionersunder s88.27to pay the expenses of the hearing under () Thecost of construction in each separate body thereof will
this section and all expenses incurred to date in connection witpt exceed 75% of the benefits te derived from the proposed

the proceedings to ganize the district. work therein; and
History: 1993 a. 456 (c) The court is satisfied that the proposed work can be more
) o _ cheaply done or maintained in a single district than otherwise.
88.34 Hearing by the court; organization of drainage (9) Theorder oganizing a drainage district shall tecorded

district. (1) When the board has filed its report with the courlyith the register of deeds of each county in which lands of the dis
including any reports required by&8.11, the court shall fix a time trict are located.

and place of hearingn the report and shall cause notice to beHistory: 1977 c. 13%.19; 1977 c. 4491989 a. 311993 a. 301456, 1997 a. 250
givenunder s88.05 (1) (b}o the persons specified in88.05 (4)
(c). 88.35 Laying out drains, assessment of benefits and

(2) The order fixing the hearing may be in substantially theward of damages in newly organized district. =~ (1) Upon
following form and a copy of the order may be served as noticel® 0ganization of a drainage district, the board shall wittettie
the hearing: of anengineer having the qualifications specified iB&21 (5)
“Circuit court for .... County (a) Lay out drains of stitient depth to adequately drain the
In the matter of the .... drainage landsproposed to be drained, including the preparation of profiles

ge. showingthe grades of all drains aadnap showing the boundaries

Whereasa report has been filed in this court by the countyf the drainage district and the proposed location of all drains;

drainageboard recommending the drainage of the following : ;
describedands: (here describe the lands reported for drainag@er(]té)ﬁtégfsess the benefits that will accrue to each parcel of land

It is ordered that the report be heard and examined ktbfere (c) Award damages to such lands as will be damaged:
courton the.... day of ..., .... (year), at .... o’clock .... M. at the d) Estimate th t of truction: '
(herestate the place of hearing) at which time and place altinter (d) Estimate the cost of cons ruction; i
estedpersons may appear and be heard. All objections must be iH€) ASSess the cost of construction against the benefited lands
writing and comply with s88.07 (1) in proportion to the benefits received by each;,

Dated ... () Estimate the annual cost of maintenance and operation of

the drainage district.
Circuit Jd (2) In laying out the drains the boastall not be confined to
o IrCUI. u gg the points of commencement, routes or end points of the drains or
_(3) Thecourt shall make an ordergamizingthe drainage dis  the number extent or size of the drains, or the location, man
trict and direct the board to proceed with all convenient speecjftentof any drain as proposed by the petition und8B<28 but
on such hearing the court finds each of the following facts:  shall locate, design, lay out and plan the drains in the manner that
(a) That the petition or petitions havefmiént signers. seemdest to the board to promote the public health or wedfiade
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to drain or to protect the lands of the parties interested with thge,the uses to which tHand when drained will be adapted, and
leastdamage and greatest benefit to all of tHecaéd lands. In all other material elements entering into the increase incthe
determiningthe suficiency of the depth and capacity of theof such land resulting from the proposed work.

drains,the board shall consider whetfugher lands lie above and (g |t the damages to any land exceeds the assessment for cost
drainin the direction ofthrough and along the general course q;f construction levied against such land the exsaadi be paid

the proposed drains. . - .
ut of the assessment for cost of construction levied against all
(3) If theboard finds that the drainage district, as described%hds. ¢

the petition under 88.28 will not embrace all the lands that will . .
be benefited by the proposed waskthat it will include lands that _(®M) If navigable waters arefaéted by the proposed drain
will not bebenefited or do not need to be included in the draina%%s,the_dramage board shall obtaipermit under $8.31 This
district for any purpose, it may extend or contract the boundarigdPsectiordoes not apply to the Duck Creek Drainage District.
of the district so as to include or exclude all such lands using the(6) Uponthe completion of its duties under sufd.to (5m),
proceduresn s.88.780r 88.8Q the board shalprepare a written report, including a copy of any

(4) In assessing benefits to farm lands, the board ake#r maps,plans or profiles that it hgsrepared. The assessment of
tain and consider the depth, quality and character of the surfé@emefitsand awards of damages shall be set forth in substantially
andsubsoils, the thoroughness of drainage, tHiedify of drain  the following form: [See Figure 88.35 (6) following]

Figure 88.35 (6):

Assessed Assessed for Net assessment
Description of land or name of corporation benefits construction Damages for construction
Section 6, dwn — — — —
Range, SE 1/4 NE 1/4 $ 850.00 $ 425.00 $ 10.50 $414.50
Lot 1 400.00 200.00 — 200.00
Village of 2,500.00 1,250.00 666.00 584.00
B.G. & Q. R Co. 1,000.00 500.00 600.00 —
Town of — — 150.00 —

(7) If the area of the district exceeds 200 adresreport shall countyin which the assessed lands are situated a certifiedofopy
be submitted to the department of agriculture, trade and consutherrder including a true description of each parcel of land in that
protection. Within 45 days after its receipt, the department shaibuntythat was so assessed and the amount that it was assessed.

returnit with a copy of the report prepared unded&11 (3) and (2) From the time of recording the order confirming such

(5) and the departmenstapproval or disapproval of the report-preassessmenfsr costs untithey are paid, such assessments and the

paredunder sub(6). interestthereon are a first lien upon the lands assessed and take
History: 1979 c. 10,1989 a. 311993 a. 4561999 a. 9 priority over all other liens omortgages except liens for general

taxesand liens under s892.31 (8) (i)and292.81 regardless of

88.36 Hearing onreport. (1) Upon the completion of the w,q hrority in time of such other liens or mortgages.

reportprovided for in s88.35 the drainagboard shall fix the time o
andplace of the hearing on the report and shall cause notice of thé3) WWhenany assessment which is a lien on land has been fully

: ; & paid, the board shall execute in writing a satisfactésuch lien.
ir;e:rénsgg-g)sb(i)gl(\sn under 88.05 (2) (b)o the persons specified Suchsatisfaction may be recorded in théaa of the register of

(2) At the hearing on the report the drainage board shall hgae,fg;;,: 1993 a, 453456 1995 a. 2271997 a, 27

all objections to the report by any person who feels aggrieved.

(3) With regard to objections relating to assessment of-bergB.405 Assessment for connection to district drain.
fits against or award of damages to specified lands, any evidewgsgen any new drain is connected to an existing distlietin,
may be introduced which tends to estabhghat assessments orwhether or not the area drained by the new drain is within the
awardswould be equitable as compared with other lands in tagainagedistrict, the drainage board by order may assess against
district. thenewly drained land a reasonable share of the cost of construct
(4) If the drainagéoard finds that the report requires madifiing the existing district drain. If an assessment is made under this
cationor amendment, it shall modify or amend the report as teectionand the area drained by the new drain is not within the

factswarrant. drainagedistrict, the drainage board shall proceed undé8§.8
(5) Upona determination by the board that the report is find annex the land to the drainage district.
the board shall proceed with the work as provided 88s62 History: 1993 a. 456

. L. NOTE: 1993 Wis. Act 456 which creates this section, contains extensive
(6) The boardmay not proceed with the work unless it findgxplanatory notes.

thatthe cost of construction of the work necessary under the order

will not exceed 75% of the total assessment of benefits agag®&u1l Payment of assessments for costs. (1) All

thoselands whose assessments of benefits and awatddsrzfges assessmenfsr costs are due and payable 4 months after the date

aresought to be confirmed by the order on which the order making the assessments is issued unless the
History: 1977 c. 13%.19; 1993 a. 4561995 a. 225 drainageboard by order directs théte assessments may be paid

in installments. Assessments shall be paid to the county treasurer

astreasurer of the drainage district.

(2) At the time of issuing an order making assessments for
costs,or at any time after issuance of the order but before the

GENERAL RULES APPLICABLE D ASSESSMENTS issuanceof bonds or notes which are a lien on the assessments, the

drainageboard may order the assessments for costs to be payable

88.40 Assessments for costs to be certified to register in annual installments. The drainage board shall order the install
of deeds; assessments are lien onlands. (1) Immediately mentsto be payable in such amounts and at such times as will be
after the issuance of a drainage board order levying any assessvenientfor theaccomplishment of the proposed work or for
mentsfor costs, whether original or supplemental, the drainagiee payment of the principal and interest of the notes or bonds of
boardshallrecord in the dice of the register of deeds in eactthedrainage district, subject to the following limitations:

SUBCHAPTERIV
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(@) The number of annual installmemtgy not exceed 15 in 88.43 Collection of assessments as delinquent taxes.
the case of assessments for cost of construction or 3 in the cas@ pflf the amounts certified to the town, village or city clerkler
assessment®r cost of repairs. s.88.42are not collected by the town, village or city treasurer
(b) The first installment is due and payable on September 1 falichtreasurer shall return them to the county treasurére same
lowing the drainage boarsiorder directing payment in install mannerand at the same time as delinquent taxes, but separately
mentsand one installment, together with all accrued inteigst,therefrom. The county treasurer shabllect unpaid drainage
dueand payable oSeptember 1 of each succeeding yercept assessmentsnder subchvil of ch. 74
thatthe drainage board in its ordeay direct a delay in the cem  (4) Unlessin conflict with this chaptetherules of law in chs.
mencemenbf the payment of installmenter the cost of con 74 and75 which are applicable to the collection of gendaaks
structionto September 1 of some year not more gears after applyto the collection of delinquent drainage assessments.
Septemberl of the year in which the first paymeotherwise = History: 1987 a. 3781989 a. 56
would be due.

(3) Any owner of land assessed for costs ny time 88.44 Contesting validity of assessments. Q) If an

interestedperson petitions the drainageard for review of the
beforethe board contracts to borrow money upon notes or bo idity of any order assessing benefits or costs, correcting

baseduponsuch assessment, pay to the county treasurer as Yggiied assessments, reassessing benefigpportioning bene
surerof the drainage district tr@mount of the assessment againgks ynon division ofa parcel, the drainage board shall fix a time
the owners land or any tract thereof, together with any intereg| dplace of hearing and require all interesteasons to show
duethereon. _ causewhy the assessment shoblel modified. The order to show

(4) The following rules govern interest on assessméots causeshall beserved as provided in801.11upon such persons
costs: asthe court directs.

(a) All assessments for costs shall draw interest at the rate of2) Any person objecting to the validation of the assessment
6% per year unless the drainage board orderdexddit rate. shall,on or before the day fixed for the hearing, file a writitzte

(b) Interest shall run from the date of confirmation of thenentof the persois objections with the drainage board. The
assessmentnless the drainage board ordersittierest to com drainageboard shall hear the objections at the time fixed for the
menceat a later date, binterest shall be waived if the assessmehearingand shallenter an order directing all necessary amend
is paid within 60 days after the date of confirmation. mentsand curing all defects in the former proceedings or strall

(c) If installment payments have been authorized pursuantdgf valid and binding the former order _ _
sub.(2), interest shall be computed as of September 1 and-is pay(3) No drainageassessment is void or voidable for irregularity

ableannually on that date. in the proceedings unless it is shown that the assessment is inequi
(e) Interest shall be collected in the same marséehe prinei table. . . N
pal of the assessment. (4) An interested person shall submit a petition under(dgb.

andobtain either the decision of the drainage board under this sec

éion or a denial of theetition for a hearing before seeking judicial

review of the drainage boaslorder levying an assessment.
History: 1991 a. 3161993 a. 456

(f) If it becomes necessary to certify past dsesessments
the clerk of the town, village or city for collection, the provision
of s.88.42relating to interest also are applicable.

History: 1979 c. 105.60 (13) 1991 a. 3161993 a. 4561997 a. 27

. . 88.45 Procedure upon discovering omitted  assess -

88.42 Unpaid drainage assessments to be collected as ments. (1) Upon learning of an omission to assess benefits or
taxes. (1) The secretarpf the drainage board shall, in accord 555ess costs or to award damages to any lands in a district, the
ancewith s.88.19 keep a separate record of all assessmentsyf, gshall issue an order making the assessnuerawards that
eachdrainage district under the boarglirisdiction. On or before ihe poard considers just.

Decemberl of each yeathe secretary shall certifl past due (2) No omission taassess benefits or to assess for costs or to

assessmenfsr costs, including past due installments, to the CleEKNarddamages to any lands in a district renders any assessment
of the town, village or city in which thdelinquent lands are En the district voidable

locatedor assessedpecifying the amount due from each tract, 3y Thi L .
parcelor easement. The amount certified shall include intatest (.t) _ 1'39539‘32(5)2 IS retroactive.
therate of 6% per year computed through December 31 of the cufs°"* a

rentyear 88.46 Reassessment of benefits. (1) Atany time after the

(2) Eachtown, village and city clerk shall insert in the tax rolexpiration of 5 years from the order of the board assessing benefits
for each yearbut in a column separate from the general tax, the a drainage district, ownedd land in the district may petition
amountscertified tothat clerk by the secretary of the board undehe drainage board for a reassessment of benefits on the ground
sub.(1). Such assessments and interest shall be collected inttiat the original assessment of benefits is inequitable and unjust.
same manner as general taxes, except that the personal profléiépetition shall be signed by at least one—tenth of the owners of
of natural persons and private corporations, and all lands exdepid within the district oiby the owners of at least one-tenth of the
thoseagainst which assessmentsre made, are not liable tosei landswithin the district.

zureand sale therefor (2) Uponreceipt of a petition meeting the requirements of sub.
(3) In case of failurdo certify or collect the unpaid assess(1), the board shall either schedule a hearing on the matter to be
mentsin any one year or if mistakes are made in certifying or cdield within 60 days after receiving the petition or issue an order
lecting assessments, the same may be certified, corrected andaehyingthe petition within 60 days after receiving the petition.
lectedin any subsequent year If it appeargo the board that the original assessment of benefits
(4) All drainage assessments collected by the vitpgeor ~throughoutthe drainage distriavas uniformly low or substan
town treasurer shall be settled undeT4.23 74.250r 74.30with  tially so, by reason of the application of a substandard evaluation
the countytreasurer of the county in which the drainage boaf other cause, the board shall issneorder adjusting all benefits
with jurisdiction of the district is located, and the gitiflage or N the district so as to correct the inequities and injustices.
town treasurer shall obtain and file the proper receipt for the (4) A reassessment under this section supersedes all prior
assessments.The county treasurer shall promptly credit th@ssessmentsf benefits, subject in every case t@8.02
amountsreceived under this subsection to the drainage districtsiistory: 1979 c. 10s.60 (11); 1993 a. 456

entitledto the amounts. 88.47 A . f h d
History: 1979 c. 105.60 (13) 1987 a. 3781991 a. 3161993 a. 4561995 a, OO pportionment of assessments when assesse
25

parcel is divided. If any tract of land which has been assessed
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benefitsas a unit subsequently is divided into smaller pardeds, (2) Theboard may borrow money in an amount not exceeding
boardshallissue an order to apportion the assessment, and #mythen unpaid assessments for costs, for the purpose of paying
unpaid assessment for costmsed thereon, among the severalny or all obligations of a drainage district or for refunding exist

divisionsin a manner that is equitable. ing notes or bonds. The board may secure the indebtedness by
History: 1977 c. 4491993 a. 456 notesor bonds of thelistrict, bearing interest at a rate approved
by the board andunning not beyond one year after the due date

88.48 Assessment of county and municipal lands. of the last installment of the assessments on account of which the

(1) Lands owned by a counfytown, village or city may be moneywas borrowed. The notes anginds constitute a lien upon
assessetbenefits, awarded damages and assessed for costsatheonfirmed assessments for costs that are unpaid at ththéme
sameas other lands within the district. Notice of hearing on thetesare given or bonds issued. Board memhegsnot person
reportassessing benefits against such lands shall be served omflygliable on the notes or bonds.

clerk of the countytown, village or city in the same manr@&  (3) |t the board desires to borrow money upon the notes or
uponresident landowners. _ _ _ bondsof a drainage district to be paid during a series of years and
(2) As assessments for costs levied against any\viigge or  afterthe lapse of a pericaf not more than 3 years, the board shall
town become due, the board shall certify the assessments toffl# publish a class 2 notice, under 8B5, to invite proposals to
clerk of the city village or town,andthe clerk shall place them furnishthe moneydesired at the most favorable rate of interest or
uponthe next tax roll.If the assessments exceed one—-fourth of offenotesor bonds are issued at a specific rate of interest approved
percent of the assessed value of the property in thevillage or by the board, proposals to purchase the notes or bonds at the best
town for the last previous assessed valuation,asessments premium. If the advertisement is made without success and if the
shallbe paid in installments of one—fourth of one per cent of tiigardis unable to sell the notes or bonds at par or above, the board
valuationfor each year until paidnless the drainage board ordergnay sell the notesr bonds at private sale at the best price it can

thempaid in smaller amounts. obtain for them.

Eltsé&r%,.s;rﬁ%?yadiitsr?ct is subject to assessment by a drainage IRiate.ex rel. (4) If at any time th_e board finds that a district does not have
Town of Norway v RacineCounty Drainage Boar@20 Ws. 2d 595583 N.w2d ~ or will not have suicient funds on hand to pay any lawful
437(Ct. App. 1998). indebtednessf the district when the indebtedness becomes due,

. . or if any extraordinary emgency requireorrowing, the board
88.49 Assessment of one district by another; judg - may horrow money to pay the indebtedness or meet the-emer

ment against district. If one district, by order of the drainagegency. If the amount to be borrowed does not exceed $8,000 and
board, hasassessed another district for special benefits, or ifjge |0an does not run beyond one yéee board may borrow the
moneyjudgment has been rendered against any district, the bof:-,\]rgqey without holding a hearing. In other cases88.065

shallassess upon the lands of the district that is liable a sum thgfjies. When necessamdditional assessments to pay the loans
is suficient to pay the assessment or judgment. The drain llbe made under 88.23

boardmay order that the assessment be payable in |nstallments.(6) Exceptin the case of refunding bonds, no evidence of

History: 1993 a. 456 . - . N .
indebtednessf a district running for more than one year is valid

88.50 When state lands subject to assessment; right— unlessappr_oved by the attorney general and unless it bears-a state
of-way across state lands. (1) Agriculturallands owned by Mentshowing the approval. _
the state are subject to assessment in drainage proceedings. Othéf) Theboard shall keep a record of all bonds and notes issued
lands owned by the state are not subject to such assessmefbehalf of a district. Such record shall show with respeeaéh
Whenevetthe state acquires lands against which drainage assd¥ndand note the numheseries, date, principal, rateioterest
mentshave been made and which no longer will be subject @&ddate of maturity thereof, the date when interest is due thereon
assessmenthe stateshall pay the district all unpaid assessmengndany payments made. If a bond or note is refunded it shall be
againstsuch lands, whether due or not. The secretary of the boardrked“Refunded by No. ....". The board shall execute all bonds
then shall remove the lands from the distscdssessment roll. or notes ibffers to the public that mature after more than one year
Acquisition of such lands byhe state shall not be construed agsprovidedin s.67.08 (1)and may register these bonds or notes
prohibiting maintenance of existing drains. unders.67.09

(2) NO drain may be Constructed on |andS Owned bySthEE Hlstory: 1983 a. 241987 a. 2751991 a. 3161993 a. 456
or on lands on which the state exercises management cbptro
easementlease or otherwise, without the written permission
the agency responsible for the lands. The agency shall grant s

ermissionupon application made to it, unless it finds after noti M.
gndpublic hgaringp?hereon that tpeoposed drain will be injui gateprincipal amounbf the new bonds shall not exceed the aggre

ousto the use of the property for the purposes for which it wg&te principal amount of the refunded bonds and the unpaid
acquiredby the agency Any administrativedecision on the accruednterest on themThe new bonds shall bear interest at a

application,or any findings or order of the agency after publiEt€ approved by the board.
hearing,made hereunder shall be subject to revieder ch227. (2) Whenbonds of thelistrict have been refunded or are about
History: 1993 a. 490 to be refunded under sud), the board mayon petition of one or

morelandowners or of the board, extend the time in which to pay
assessment®r construction to September 1 next precedimg

.55 Refunding district obligations. (1) The drainage
pardmay refund bonds of the district and issue new bonds of the
strict payable ovea term determined by the board. The aggre

SUBCHAPTERV duedate of a like portion of the refunding bonds which are liens
thereon. In such event, the face alf unpaid past due assessments
BORROWING MONEY REFINANCING: so extended, together with all interest, penalties andebashall

be a lien on the lands against which the assessments were origi
nally made. The board may make all orceend do all other things
necessaryo carry into efect the extension of time.

88.54 Borrowing money. (1) Atany time after the filing of  History: 1993 a. 456

a petition for oganization of adrainage district but before the

courtissues an orderganizing the drainagdistrict, the drainage 88.56 Compromise and discharge of obligations.
boardmay, with the consent of the court, borrow money in th€l) Whenevera drainage distrias unable to pay its bonds and
nameof the proposed drainage district to defray the expensesotesin full, the board may enter into a written compromise agree
organization. ment with the owners of not less than 70% of its obligations.

COMPROMISE OF DEBTS
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When such agreement has been signed by members of the bledtidg of the work from time to time, and may reject any or all
andthe owners of 70% of such obligations, all creditors of the disids.
trict are subject to such agreement to the same extent as these sig{p) Beforethe board or its contractor may enter on lands for
ing the agreement, and their claims shall be treated tespects the construction of any drain on the lands, any damages awarded
asif they had executed such agreement. to the owners of the lands in excess of assessments against the
(2) Whenevera drainage district is unable to pay its obligalandsfor the cost of construction must have been paid or tendered.
tionsin full, the board may file with the court a petitifam an order If the owner is unknown or the board for antlyer reason cannot
approvinga settlement of claims and directiag equitable dis safelypay the owneiit may deposit the net damages ireaarow
tribution of net assets among the creditors of the district. Sugbcountfor the benefibf the owner or other party who is entitled
petitionshall list the available assets of the district, the obligatiors the damages, to be paid distributed when payment can be
of the districtthe owners of such obligations and their names anghdeto the owner or other party or released after 5 years, which
addressesr, if unknown, a statement of that fact, and shall staggeroccurs first. Notwithstanding ch77, any funds not claimed
whethera compromise agreement has been executed saber in 5 years may be retained by the drainage board for the benefit of
(1). If such agreement has been executed, a copy thereof shatheeirainage district for whicthe funds are held, after the board
attachedo the petition. publishesa class 2 notice under 85 and mails notice to the
(3) Upon receiving a petition under su®), the court shall last-knownaddress of each owner or other party regarding the
enteran order fixing a time not less than 4 months nor more thegistenceof the unclaimed funds. The payment has the same
6 months after receipt of the petition within which creditors shadffect as a tender to and acceptance of damages by the person
presenttheir claims for examination and allowance. The ordentitledto the damages.
shallalso fix a time and place for hearing on claims and publica (3 (a) If drainage work is undertaken in navigable waters, the
tion and noticeshall be given under 88.05 (1) (bYo all creditors  grainageboard shall obtaia permit under £0.200r88.310r ch.
of the district whose names and addresses are known. 31, as directed by the department of natural resources, except as
(4) Thecourt shall receive, examine and adjust all claims afpfovidedin par (b).
demandsagainst the districtAt the time set for hearing on claims, (b) If drainage work is undertaken in navigable waters located

any claim may be allowed which is accompanied by a statemgRtihe puck Creek Drainage District, the board for that district

of account verified by étlavit and to which no objection is gy ohtain a permit under 80.200r ch.31, as directed by the
received,except that no claim shall ladlowed until the court is departmenbf natural resources.

satisfiedthat it is just. History: 1987 a. 2751991 a. 3161993 a. 4561999 a. 9

(5) Thecourt shall make a statement embracing a list of the
claimspresented against the district and those presented as a8g!63 Maintenance and repair of drains. (1g) In this see
off. Such statement shall show how much was allowed and hggn “maintenance and repair” refers to the restoration of a drain
much disallowed ineach case, together with the final balanceyr any part thereof as nearly as practicable to the same condition
whetherin favor of the creditor or the district. Sustatement aswhen originallyconstructed or subsequently improved, inelud
shallbe filed by the judge and shall staamithe judgment of the ing resloping of open ditches and leveling of spoil banks or-exca
court. The court maynake an order directing that the availablgatedmaterialsand such routine operations as from time to time
balanceof the funds of the district, after costs are paid, be distrlmay be required to remove obstructions gdserve the &
utedamong the district’ creditors as equity requires and disghar ciencyof the drains. The terms do not incluatey substantial or

ing the district from further liability on its obligations. materialalteration, enlajement oextension of the drainage sys
~ (6) All claims against a district whiare not filed within the tem of the district.
time limited by this section are barred. (1m) Itis the duty of the drainage board to maintain in good

History: 1993 a. 456 condition the drains in all districts under the bogijdrisdiction

. . ' andto repair such drains when necessarpe board shall have
g\?\/aGrld ol?ec(i)gnmgagoeitigrg(ri]sst’in%sz‘?astiig]ggtdgtr?énems :f?edr the all drains under its jurisdiction inspected annually to determine
organizationof a drainage district and the conétruction of drai t?e need for maintenance and repair work. ‘The board shall-appor
underthe procedures in $88.35and88.36 if the drainage boardr} on the cost of such inspection to the various districts involved
) : ng?indthe cost shall be paid out of any funds of the district available

proposedo construct additional drains in the existing drainal maintenance anbpair The board mav hire an inspector or
district, it shallprepare reports, assess benefits and damages, SF{ - p nay - pecto
uthorizeone or more owners of land in the drainage district to

ducta hearing and determim®sts and benefits substantially ad

providedunder ss88.35and88.36 maEetﬁe_lnspect_lon or members of the board may themselves
History: 1993 a. 456 makethe inspection.
NOTE: 1993 Wis. Act 456 which creates this section, contains extensive  (2) The board shall establish fund for the payment of costs
explanatory notes. of maintenance and repaWhenever the amount of the fund falls

belowan amount equivalent to 5% of the confirmed benefits cur
rently in effect in the district, the board shall levy an additional

SUBCHAPTERVI assessmeninder s88.23for maintenance and repaiAssess
mentsfor costs of maintenance and repair shall be apportioned on
CONSTRUCTION, MAINTENANCE AND the basis of the confirmed benefits then ifeetin the district but
IMPROVEMENT OF DRAINS may be made notwithstanding the fact that assessments of benefits

in the district may havbeen exhausted by previous assessments
88.62 Conditions relative to doing of work. (1) The for other costs. Assessments for costs of maintenanaepaig
drainageboard may authorize the drainage district to do its owRcluding costs incurred and per diems earned by board members
work or the board may enter into contracts to have the work doH8der sub.(1m), arenot limited by the extent of unexhausted
Theboard may advertise for bids and shall do so in all cases wh@sgessmentsf benefits in the district and shall not be counted in
the work to be done will cost in excess of $10,000. When tﬁ@termmlngwhc_ether therare unexhausted assessments of-bene
boardis required to advertise for bids, the boahall publish a fits against which assessments for costs aten those autho
class2 notice, under cl@85, and other notices that the board-corfized by this section may be made.
sidersappropriate, and the work shall be let to the lowest responsi (4) Thedrainage board may use the funds assessed for mainte
ble bidder unless in the boasddpinion the bid is unreasonablynanceand repair to pay for the costs of undertaking or defending
high and a lower bid can be obtained. The board may continue ghiawsuit involving the board, a board member or a drainage dis
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trict or for representing an owner of land in a drainage district a®nt in installments. The drainage board shall mail the order to
providedin s.88.21 (13) The board shall allocate the costs tthe clerk of each municipality by certified mail.

individual drainage districts in an equitable manner (6) Any municipality afected by the ordemay within 120
gIrf;zglfaégif)I?e.s4t5()6§2\(/)izsﬁléocﬁtchﬁmt were originally navigable streams Ifday-S after re_ceipt of th(_i‘ order l-mder sUb), request thEState
a navigable ditch was originally nonnavigable or had no previous stream ,hfmbry drainageengineer to review the flnal_ report and order Ofdtmn
departmentgurisdiction depends upon the factsesfch situation. Section 31.33 ageboard. The state drainage engineer stmatiplete the review
appliesto nonnavigable artificial waterways insofar as is necessary to protect-navigd the final report and order within 120 days after receiving the
blewaters and owners of flooded waters. 63 ABgn. 493. requesfrom themunicipality The state drainage engineer shall
issuea report on whether the drainage board order compltbs
the report prepared undsub.(3), including a recommendation
thatthe drainage boardfam, modify and afirm or reverse the
¢ ; . o> |10 COfyder. The state drainage enginadall mail a copy of the report
vey water including adding facilities such as pumps or lift St ndrecommendation to the drainage boardtanehch municipal
tions, by performing any necessary construction. ity that is subject to an order under s(&). Upon receiving the

(b) “Municipality” means a cityvillage or town. statedrainage engine&r report and recommendation, the drain

(2) A drainage board may assess a municipality with territogge board shall promptly issue an order tfiraf, modify and
upstreanfrom any drain for any costs of erdarg or maintaining affirm or reversats previous order and mail the order by certified
the drain that are attributable to increased wétew from land mail to the clerk of each municipalityfaéted by the order and the
within the municipality If the drainage board assesses a portigftatedrainage engineeiThe municipalities that request the state
of the costs of enlging or maintaining a drain againstraunick  drainageengineer to review the report and order shall joipty
pality, the drainage board shall use the procedurer this sec theactual and necessary costs of the review and the payment shall
tion. be credited to the appropriation undef6.115 (7) (ga)

(3) Thedrainage board shall obtain a report prepared by-a pro (7) A municipality afected by a drainage board order issued
fessionalengineer who iselected from the list specified in s.undersub.(5) or (6) may seek review of the order unde88.09
88.21(5). The report shall include all of the following: exceptthat a municipality may commence thetion within 120

(a) Theconstruction and costs that are necessary to restoredags after receiving the order
drainso that it conveys theame amount of water as when most (8) If a municipality payshe costs assessed by an order issued
recentlyconstructed or eniged. undersub.(5) or (6), it shall pay the costs or make the first-pay

(b) The construction and costs tha¢ necessary to ergarthe mentof the costs on the February 15 following adoption by the
drainto convey the flow of water from any laimthe drainage municipality of its next annual budget after the order is issued.
district or upstream from the drainage district thas been newly  History: 1993 a. 456
drainedsince the drain was most recentynstructed or enliged. NOTE: 1993 Wis. Act 456 which creates this section, contains extensive

I explanatory notes.
(c) Theconstruction and costs that are necessary togertlae P Y
drainto convey thelow of surface water from upstream sourcegg g6 Construction and repair of drains crossing rail

that represents an increase in flow since the drain was mgstq right-of-way . (1) If necessary for proper drainaghe
recentlyconstructed or eniged. boardmay lay outand construct drains across any railway right-
(d) Of the increased flow identified in p#c), the amount of of-waywithin a district. As soon as the draias been constructed

thatflow that is attributable to each municipality with territory irup to such right-of-wayhe railway company shall open its right-
the watershed above the drain, based proportionaliglioof the  of-wayand permit such drain to cross the same.

following: _ ) ) (2) Every district whose drains cross the right-of-way of a
1. The increased flow into the drain from impermeable sufajlway company is liable to such company for the reasonable cost
facessuch as roads, parking lots or roofs since the draimwas  of opening its right—of-way and also for the cobthe culverts
recently constructed or engged, whetheor not the impermeable andbridges made necessary by such drdihe drainage board
surfacesare within the watershed. shallinclude such costs in its cost of construction, as setiforth
2. The increased flow into the drain from the disgeaof its report of benefits and damages, and shall award them as dam
wastewaterfrom a sewage treatment plant sirtbe drain was agesto the railway company The bridge or culvert shall be
mostrecently constructedr enlaged, whether or not the sourcedesignedby the districts engineer anthe design submitted to the
of the wastewater is within the watershed. railway companyfor approval. If a dispute arises as to the-ade
(e) The maintenance costs that are attributable to the flowasfacyof the design, eitheparty may submit the dispute to the
surfacewater from upstream sources thapresents an increaseoffice of the commissioner of railroads Eiing with the ofice a
in flow since the drain was most recently constructed orgedar Statemenas to the facts involved and the nature of the dispute.

(4) Upon completion of the report under s¢B), the drainage The ofice shall investigate and determitiee matter in contre
boardshall set a time arplace for a hearing on the report and shafersyin accordance with cti.95 and any order it makes in such
give the notice under 88.05 (2) (b)o the persons specified in g.proceedinghas the samefett as an order in any other proceeding
88.05(4) (c)and to the clerk obach municipality identified in the Properlybrought under cti.95
report as responsible for a portion of the costs of gitar or (3) (&) Whenever the cleaning out, deepening or reconstruc
maintainingthe drain. At the hearing on the report, the drainagion of a drain crossing a railway right-of-way requires the lewer
boardshall hear all objections to the report by any aggrieved p#rg of a culvert through such right-of-way in order to provide
son. Representatives of a municipality may introduce evideneffectivedrainage, the drainage board shall proceed as provided
thattends to establish a fifent allocation of costs. If the drain in subs.(4) to (7). Except as provided in pgb), the expenses
ageboard finds that theeport requires modification or amend involved in such lowering shall be borne by the drainage district
ment,it shall modify or amend the report as the facts warrant. or as provided by mutual agreement between the raibwaypany

(5) At the conclusion of the hearing and after completion @ndthe drainage board.
thefinal report, the drainage boastiall issue an order directing (b) Whenever a railroad is being constructed or reconstructed
eachmunicipality to pay the portion of the cost of eglag or acrossa drainage district’drain, or a culvert in suahain is being
maintainingthe drain as determined in the repdftthe drainage replaced,the railway companghall consult with the drainage
boardordersor allows landowners in the drainage district to payoardhaving jurisdiction of such district for the purpose of deter
for the costs of enlging or maintaining the drain in installmentsmining the depth at which such drain was laid out. If any culvert
the drainage board shall permit a municipality to pay the assesssimilar opening in a railway right-of-way is installed at a grade

88.64 Assessment against municipalities for enlarge
ment or maintenance of drains. (1) In this section:

(a) “Enlamge” means to increase the capacity of a drain te ¢
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higherthan the deptht which such drain was laid out, the experspecificationsand athe same time as the drain above such-high
sesinvolved in any future lowering of the culvert pursuarnpap  way is constructed.
(a) shall beborne by the railway company unless the company was(2) If the construction of a drain across a pulblighway
misledby the drainage board as to the proper grade at whichnt@kesnecessaryhe construction or reconstruction of a bridge,
installthe culvert. This paragraph applies only to work done aftgfe drainage board and thefioérs in chage of maintenance of the
Junels, 1964. highway shall try to agree on the best method of constructing or

(4) Whenevelit becomes necessary to open a railway rightreconstructinghe bridge. If they are unable to agree, the matter
of-way in order to permit cleaning out or repairing any districthallbe submitted to arbitration under ¢i88. If it is determined
drain, the board shall ascertain the reasonable cost thereof &meeconstruct or add to thiidge, the district shall pay the costs
exceptas otherwise provided in su@), shall award such cost asincidentto the reconstruction or addition. Ifii determined to
damagesto the railway company in the boasdreport when constructa new bridge, the drainage district shall pay to the unit
assessinghe cost of repairs. of government responsible for theintenance of the highway a

(5) Upon receiving 30 days’ notice in writing, any railwaySumthat is considered equivalent to the value of the bridge in
companyacross whose right-of-way any drainage district draffaceat the time of the construction of the drain.
is laid out shall open its right-of-way to permit the board and its (3) If the unit of government in clge of maintenance of a
contractors, agents or employees to construct, degar repair highwaydecides teonstruct a new bridge across a drain, tfie of
suchdrain. cersin chage of such construction shall notify the drainhgard

6) If the railway company fails to open its right-of-way al1éreofby registered mail addressed to the secretalye board.
req(ui)redby this sect)i/ormhepboa);d may at gny fime after the ex;):)/irﬁ the board within 10 days after receiving such notice notifies the
tion of 30 days from the giving of the notice specified in $&p. officersin chage of construction of the bridge that it desires such

iqht—of— ; i idge to be constructed with a certain clear span, the bridge shall
opensuch right-of-way along the lines of such drains and COE“ . y
struct,clean out or repair the same anéy recover from the rail P€constructed in accordance witfe boards order If the boards

way company the reasonable expenseopéning the right-
of-way.

(7) Thedistrict constructing, cleaning out @pairing a drain
acrosghe right-of-way of a railway compamshall so prosecute
the work as not to delay tfaf upon such railway for longer than
is absolutely necessary

History: 1977 c. 2%.1654 (9) (f) 1981 c. 3471993 a. 16123, 490,

orderrequires the bridge to be built of greater span than is-neces
saryfor proper drainage of flood waters, any excess cost resulting
from such order shall be paid by the drainage district.

(4) Whenevetthe cleaning out, deepening or reconstruction of
adrain crossing a public highway requires the lowering of a cul
vertthrough suclhighway in order to provide fefctive drainage,
thedrainage board may proceed to lower such culvert only after
obtaininga permit under 86.07 (2) In lieu of issuing a permit,
the authority in chage of maintenance of the highway may-pro
ceedto do the work itself. Except as providedsir86.075 the
drains. (1) Whenever the construction, reconstructiolgan €XPensesnvolved in such lowering shall be borig the drainage
outor repair of a drain makes necessary the removal or raisin%ﬁfﬁ'c": orasdprﬁwc(ijed_ by mugual ggreement between the highway
a utility installation inorder to permit the passage of a dredge guthorityand the drainage board.
othermachinery or whenever the lowering of an ugdsund utif ~ History: 1993a.4%6
ity installation is necessary in order to provideetfve drainage, 88.69 District
the owner of the utility installation, upon being given 30 days’
written notice stating the place where sulrledge or machinery
will pass or that lowering is necessary to provifiecéfe drain

88.67 Construction and repair of drains crossing util -
ity installations; laying utility installations across

liable for damage to land outside its
Soundaries. (1) A drainage district is liable for any damages
resultingto lands outside its boundaries because of work done
within its boundaries. In this subsection “damages” means only

age, shtaIch rtter:not:/e, dralée ortlower t_r(wje d“.t'“ty mt?]tallatlon @3uchdamages as could be recovered against a natural person for
requestedy the board. Except as provided in S(8), the expen like injury resultingfrom like work. No action shall be taken to

sesinvolvedin such removal, raising or lowering shall be bomgogllectdamages to outside lands until temages actually have

by the drainage district or as provided by mutual agreemefyeq. In cases of construction of new drains, the state may pro
betweenthe drainage board and the owner of the utility 'nSta“%eedpursuant to ch813 to prevent damage or injury tands

tion. _ o ownedby the state.
(2) If after the 30 daysiotice specified in sulfl) the owner 5y | through the construction of a drain by a higher district
of the utility installation fails to remove, raise or lower the samg,qver drainage district incurs extra expense in providiegns
the board may do so and may recover friia owner of the instal 4 carry of the watersor remove the sediment flowing from the
lationthe cost of the removal, raising or lowering.  pigherdistrict, the higher district is liable for such increased cost.
(3) Wheneveran undeground utility installation is being laid The amount of such increased cost may be agreed upon between
or relaid across a drainage distsatfrain, theownerof the utility  the districts or may be recovered in an action at law
installation shall consult with the drainage board having jurisdic History: Sup. Ct. Orde67 Ws. 2d 585774 (1975).
tion of such district for the purpose of determining the gi@tde
which such drain was laid outf an undeground utility installa 88.70 Formation of subdistrict to obtain more  thor -
tion is laid ata grade higher than the grade at which the drain waggh drainage. (1) If the owners of land in a paof a drainage
laid out, the expenses involved in any future lowering ofitiigy  district desire a more thorough or f@ifent drainage than the
installationshallbe borne by the owner of the utility installationdrainsof the district currently provide or thahne planned recen
unlessthe owner wasisled by the drainage board as to the propstructionwill provide, a majority of the owners may petititre
gradeat which to lay the utility installation. This subsectiooardto have specified lands set aside as a subdistrict of the drain
appliesonly to work done after June 13, 1964. agedistrict in order to permit a more thorough ofeliént drain

(4) In this section “utility installation” includes any sluice or29€.
pipe carrying any gas or liquid, or any wire, conduit or cable used (2) Theboard shall fix a time and place of a hearingtten
for conducting electricity or for any other purpose, whether or netition and shall cause notice to be given und&805 (2) (b)

suchinstallation is owned by a public utility to the persons specified in&8.05 (4) (b)
(3) If the drainage board satisfied that the public health or
88.68 Construction of drain across public highway; public welfare will be promoted by more thorough orfefiént

construction of bridges across drains. (1) Any drain drainageand thathe benefits of the drainage will exceed the cost
acrossa public highway shall be constructed according to likef construction, the drainage board shall order that a subdistrict of
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thedrainage district béormed, give it a name or number and fixnay be navigable, or to straighten, clean out, deepen or widen any

its boundaries. watersor streams either within or beyond the limits of the district,
(4) After organizing the subdistricthe board shall prepare atheboard shall obtain any permit that is required undectiapter

planand specifications for the more thorough ofedént drain ~ ©or ch.300r 31

age,estimate the cost of construction of trainage, estimate the  (4) Within 30 days after the department of natural resources

costof all additional bridges made necessary because of the draiasissued all of the permits as requitgatier this chapter and chs.

age,and assess benefits against and award damages to all lan@8 and31, the board shall proceed to estimate the casisafork,

the subdistrict that are benefited or damaged by the more thoroigtiuding the expenses of ttgroceeding together with the dam

or different drainage. Assessments and awards shall besulade agesthat will result from the work, and shall, within a reasonable

stantiallyas provided in €88.35 time, award damages to dinds damaged by the work and assess
(5) Nothing in this section is intended to relieve owners di€cost of the work against the lands in the district in proportion

landsin the subdistrict of thproportionate share of their obliga t0 the assessment of benefits then in force.

tionsto the district in which the subdistrict was formed. (5) Thedrainage board may grant the petition and order the
History: 1993 a. 456 additionalwork done only if the drainage board is satisfied that:
) . o . (a) The intended result can bdesftively achieved by addi
88.71 Enlarging or supplementing existing drains. tional work at a reasonable cost;

(1) Whenevetthe board is petitioned by the ownerooé-tenth

of the lands in a district to enfg existing drains or to lay out and,q -
constructnew drains in such district, or whenever the board is ofQ y Th t of h additional K wh dded to all
the opinion that the plan of drainage of the district is or will b (c) The C?S.O sucd% {[:ong_ vtvt_)rt ' W” er;(l ed t?]atetxpl)en
insufficientto efect a thorough drainage of such district or anggig;ﬁgggrse3t/0'fr2§:r;essesysed? arlfi rict will n@xceed the tota
portion thereof, and that enlged or supplemental drains are o o ’ .

requiredto efect such drainage, the board shall cause to be pre (d) A petition, which is the same in substance teatfas the
paredplans and specifications for themlagement of existing Currentpetition, has not previously been denied by the drainage
drainsor for the construction of sfidient supplemental drains to oard.

completethe drainage of such district. History: 1973 c. 3361993 a. 4561999 a. 9

(1m) If thedrainage board is satisfied that the public health gg 73 Providing drainage for lands assessed but not
welfarewill be promoted by the enlged or supplemental dra'nsadequately drained. (1) Any person owningands that have
andthatthe benefits from the drains will exceed the cost of CORgenassessed for costs of constructionwhich are in need of
struction, the drainage board shall order the construction of t'&‘?ainagebecause of being shuf éfom access to any distridtain
enlargedor supplemental drains. or because the slope of the land is such that it is impractical to drain

(2) The board shall estimate the cost of construction of thfe land into a district drain without crossing the lands of others
enlargementsr supplemental drains together with the cost of athay file with the drainage board a verifigetition stating such
additional bridges that the district must build and shall assess féets,including a description of the lands sought to be drained and
costsagainst the lands benefited, as provided ir88s35and askingthat a drain be laid out from the petitioisdands to the dis
88.36andin this subsection. The board shall award to each parg@it drain.
of land the damages caused to the land by the supplemental worfpy The petitioner and all persomghose lands will be directly
andshall assess benefits against the lands benefited byipte affectedby the proposed drain map writing, waive any or all
mentalwork. The benefits shall be apportioned and assessednficesof hearings and may consent to an immediate hearing on
thatall assessed lands are required to pay a sum total for the ¢aB petition, upon which the drainage board may enter an order to
struction of the total drainage proportionate to the actual benefishstructthe drain. The boarstorder shall include all of the pro

(b) The publicwelfare will be promoted by such additional

receivedoy the lands from the total drainage. visionsof s.88.35 (1) If no written waiver or consent is filed by
History: 1993 a. 456 all persons immediately interested, the procedure on a petition
. . . underthis section shall bsubstantially as outlined in $8.35and
88.72 Removal of dams or other obstructions indrain - gg 34

age outlets. (1) The owners of more than one-tenthtoé History: 1991 a. 3161993 a. 456
landswithin any district may file with the drainage board a-peti
tion setting forth:

(a) That the drains constructed within such district do not SUBCHAPTERVII
afford an adequate outlet for drainage;

(b) That it is necessary in order to give an adequate outlet to ENLARGEMENT, CONSOLIDATION, DIVISION
removecertain dams or other obstructions from waters or streams  AND DISSOLUTION OF DRAINAGE DISTRICT
or to deepen, straighten or widen the same either within or beyond

the boundaries of su_ch district; and . . 88.77 Annexation of lands upon petition of owners.

(c) That the public health and the public welfare will be-prq1) |t owners of lands adjacent to any drainage district want the
motedby such work and that the navigability of such waters ¢44sto be annexed to the district, they may file with the drainage
streamsand other public rightsherein will not be materially poarda petition for annexation. The petition must be siggithgbr
impaired. by more than one—half of all of the owners of lands in the proposed

(2) Upon receiving a petition under sufl), the drainage annex,who shall represent more than one—third ofidings in the
boardshall fix a time and place of a hearing on the petition argtoposedannex, or by the owners of more than one-half of the
shall cause notice of the hearing to be given und@8.65 (2) (b) landsin the proposed annex. The petition shall describe the lands
to the persons specified in&3.05 (4) (a)to the owner of any dam soughtto be annexed and shall set forth the naofidse owners
soughtto be removed antb all riparian owners &fcted by the of all of those lands so far as the owraes known. The petition
removal. shallbe accompanied by a plat showing the original disamct

(3) At the hearing on the petition, aimterested person may the proposed annex.
appearand contest its sfifiency and the necessity for the work. (2) If theundrained portion of the area proposed to be annexed
If the drainage board finds that the petition has the proper numioethe district exceeds 200 acres, the drainage board shall request
of signers and that tofafd an adequate outlet it is necessary tthereport described under&3.11 (3)and(5) from the department
removedams or other obstructions from waters and streams whathagriculture, trade and consumer protection on the annexation.
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Within 60 days after the request, the departrsball prepare and  (2) The consolidation process mde initiated either by the
returna copy of the report and its approvabi@approval, as pro courton its own motion, by recommendation of the board made
vided under s88.35 (7) to the court, or by petition signed by the owners of at least 10% of
(3) Whenthe drainage board receives the reports required tfselands ineach of the.distrigts. sought. to be consolidated. If such
s.88.11, the board shall fix a time and place of a hearing on tHtricts are under the jurisdiction offeifent courts, the proceed
petitionunder sub(1) and shall cause noticé the hearing to be ing shall be conducted by the court having jurisdiction of the
givenunder s88.05 (2) (b)o the persons specified in@8.05 (4) largerarea.
(). (3) Thecourt shall fix a time and place of a hearing on the pro
(4) Thedrainage board shall issue an order annexing the tefpsedconsolidation and shall cause notifethe hearing to be
tory to thedrainage district if at the hearing the board finds all gfivenunder s88.05 (1) (b)o the persons specified in88.05 (4)
the following facts: (b). If thecourt after the hearing is of the opinion that the drainage
(2) That the petition has $igfent signers. districtswould bebenefited by the proposed consolidation, it shall
(b) That the landslescribed in the petition, together with anySOH?Srth.[ %\ggg ilsrgame to the consolidated district.
additional lands recommended by the board for drainage, will be ' '
improvedby the proposed annexation. 88.791 Consolidation of existing drainage districts.
(c) Thatthe public health or public welfare will be promoted1) Two or more existing drainaggdistricts mayupon an order
by the annexation. issuedby the drainage board, lm®nsolidated to form a single
(d) That the cost of construction will not exceed 75% of tH&rainagedistrict. An order of consolidation may be issued only
benefitsto be derived from the proposed work. aftera public hearing as specified in this section. N
(e) That the proposed work will not materially injure or impair (2) The consolidation process mée initiated by a petition
fish or wildlife habitat, scenic beaytthe conservation of natural thatis signed by thewners of at least 10% of the lands in each of
resourcesr other public rights or interests. the districts sought to be consolidated. _
(5) If the boardinds the facts stated in su) (a)to (c) and (3) Thedrainage board shall fix a time and place of a hearing
(e) but finds thathe cost of construction will exceed 75% of th@n theproposed consolidation and shall cause notice of the hear
benefitsto be derived from the proposed work, the board nevéRd to be given under £8.05 (2) (b)to the persons specified in
theless shall annex the territory to the drainage district if, withia88.05 (4) (b) If after the hearing the drainage board is of the
10days of theorder being issued under s@), the petitioners file OPRinionthat the drainage districts would be benefligdhe pre
with the board a bond with digient sureties to be approved byP0oSedconsolidation, it shall so ordegiving a name to the consoli
the board and conditioned for the payment of the excess or fieddistrict. o
petitionersdeposit and leave with the board a sum of money that(4) Uponentry of the order of consolidation, the records of the
the board determines will cover the excess. districtsso consolidated shall be the recoofishe consolidated
(6) Upon issuance of the order annexing the territory to trféistrict.

drainagedistrict, the drainage board shall proceed as provided (5) Assessmentsade against lands in the several districts so
underss.88.35and88.36 consolidatedshall remain in full force anthe lien thereof is not

History: 1993 a. 456 affected by such consolidation.
NOTE: 1993 Wis. Act 456 which substantially affects this section, contains (6) After such consolidatior’(he benefits of the consolidated
extensive explanatory notes. LN : .
district may be reassessed to render them just and equitable as a

88.78 Annexation of benefited lands. (1) Wheneverany b"ﬁg?r fgg;i ig;‘:?ggnleoqts for costs, subject 88 €2
Iandsout5|_de a drama.gé’s.tnCt are in fact receiving th_e benefits NOTE>:/. 1993 Wis. Act 4Sé which creates this section, contains extensive
of any drain of such district but such fact was not evident or Wglanatory notes.

inadvertentlyoverlooked at the time ofgainization of the district, i ) o
suchbenefited lands may be annexed under the procedure .80 Withdrawal of lands from drainage district.
scribedin this section. (1) Any person owning landwiithin a drainage district may

(2) Any owner of land within the district may file with theUnderanorder issued by the drainage board, withdraw the lands

boarda petition to have the benefited lands annexed to the distH@™m the district if: _ _

andassessed benefits and assessed for costs as other ldmeds in () All benefits assessed agaissich lands have been paid;

district. The petition shall descritthe benefited lands and howand

they are benefited. Upon the filing of the petition, the drainage (b) The lands to be withdrawn will receive no benefit from the

district shall issue an order directing tlthé owners of the bene drainagedistrict; and

fited lands be notified of the filing and the contents of the petition (c) The drainage distristill not be materially injured by the

andrequiring the owners to show cause at a fike& and place, withdrawal of such lands.

not less than 20 days after the petition is filed, why their lands (2) The petition for the withdrawal shall be filed with the

shouldnot be brought into the district and assessed. board. The board shall determine whether all benefits assessed
(3) Any owner of lands sought to la@nexed may object to theagainstthe land have been paid.

petitionat the hearing thereon. If the drainage board is satisfied(3) \whenthe petition has been filed, the drainage behull

thatany or all of the lands are receiving benefits fromdisyict fix the time and place offearing on the petition and shall cause

drain, the drainage board shall so find in writing and shall issue gftice of the hearing to be given unde8.05 (2) (bYo the per

orderrequiring that the benefited lands be maggart of the dis  sons specified in 88.05 (4) (b) If the drainage board finds that

trict. ] the conditions of sub(1l) have been met, it shall issue an order
(4) The board shall assess benefits and assess for costs @g@chingthe lands from the district. The drainage board may

awarddamages to each tract of the annexed lands. requirethe petitioner to pay the expenses connected with the hear
History: 1993 a. 456 ing_

. . L . History: 1993 a. 456
88.79 Consolidation of drainage districts in process of

organization. (1) Two or more drainage districtetitionedfor 88.81 Proceedings to suspend operations of drainage

or in the process of ganization mayupon order of the coube district. (1) (a) Theowners of land representing 90% or more
consolidatedo form a single drainage district. Taeler of con of the confirmedenefits in a drainage district, excluding benefits
solidationmay be issued only after a public hearing as specifiegceivedby land owned by this state, may filéth the drainage

in this section. boarda petition requesting that the board condecturther pre
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ceedingsand incuron behalf of the district no further expense ifion and shall cause notice of the hearing to be given urgigi0s
the petition is filed within 2 years after the ordeganizing the (1) (b) to the persons specified undeB8.05 (4) (b)
districtis issued under 88.34 (2) No district shall be dissolved until all its debts have been

(b) The owner®f land representing 67% or more of the-conpaid unless:
firmed benefits in a drainage district, excluding benefits received (a) Funds to pay such debts, including any interest thereon,
by land owned by this state, may file with the drainage boarchavebeen deposited with the county treasurer; or
petitionrequesting that thisoard conduct no further proceedings () The Jands of the district have been assessétie full
andincur on behalf of the district no further expense ifiBtion 5 montof the confirmed assessed benefits and ssskssments
is filed at least 2 years after the ordegamizing the district iS gjtherhave been paid in fullr tax certificates have been issued for
issuedunder s88.34 ~ thelands under 74.57.

(bm) Except as providenh par (bs), the owner of any land in (3) f thecourt is satisfied upon the hearing that the conditions
a drainage district may file with the drainage boarpeédition  gtatedin sub.(2) have been met, that the petition is signed by the
requestinghat the board conduct no furti@oceedings and incur requirednumberof owners, and that the public welfare will be
on behalf of the district no further expense if the petition is file, romotedby dissolution of the district, &hall enter an order dis
atleast 20 years after the latest assessment for costs againstdgfifng the drainage district. If the court enters an order dissolv
in the drainage district. ing the drainage district, it shall order dissolution of the entire

(bs) A state agencyas defined in €.6.61(2) (d) may not peti  drainagedistrict and may not order dissolution of part of the dis
tion for the suspension of operations of a drainage district.  trict.

(c) Upon receipt of a petition, the drainage board shall fix a (4) If the county treasurer has band any funds belonging to
time and place of a hearing on the petition and shall cause nosaehdissolveddistrict, the treasurer shall forthwith make distribu
of the hearing to be given undeB8.05 (2) (b}o the persons spec tion thereof among the several landowners in the district in pro
ified in 5.88.05 (4) (b) portionto the last confirmed assessment of benefits in the district.

(2) If after the hearing the drainage board finds that the pelfi there isany doubt as to the ownership of such lands, the owners
tion is signed by the required number of owners, that notice of #lgiming the right to participate in such furteall make satisfac
hearingwas properly given, and that the conditions of s(&). tory proof of ownership to the court.
havebeen met, it shall issue an order directing that no more work(5) If the county treasurer has funais hand belonging to a
bedone in or expense incurred on behalf of the district. The ordeainagedistrict which has been inactive for 6 or more years, he
doesnot dissolve the district or in any wayfeadt existing con  or she shall publish in the coungs a class 3 notice, under @85,
tracts. The district remains liable for all its debts existing at thenotice of intent to file with the court having jurisdiction thereof
time of issuance of the drainage board order suspending-operaetition for dissolutiolf the drainage district, except that such
tions,andthe board shall continue to levy such additional assesmtice is not required if funds on hand are less than $ilotety
mentsfor costs as are necessary to meet existing obligations.daysafter the last publication provided for in this subsection, the

(3) As a condition of issuing the order under s(@), the countytreasurer shall file such petition together vatijections,
drainageboard shall require the petitioners unttés section to if any and if dissolution is ordered, such funds held by the county
paythe expenses of the hearing under this section and all-exgépasureishall revert and pass to the county for the benefit of the
Sesyif any incurred in connection with Specific Currq]‘rbjects County If the fundSDn hand are |eSS than $100, SUCh fundS Sha”
whosecompletion woulcbe afected by the drainage board orderautomaticallyrevert and pass to the county general fund.

(4) An order suspendingperations of a drainage district _ (6) Any drains which have been constructed by a drainage dis
remainsin effect untila like application upon like notice requesttrict dissolved under this section or under prior law shall remain

ing that work be continued is heard and determined in favor gdmmonwaterways for the use of all landowners in the dissolved
petitioners. district. Any such landowner magake repairs thereto at the

History: 1977 c. 4491983 a. 4831993 a. 456 landowner'sown expense. Any person whie any manner
obstructsor injures any such drainlisble for all damages caused
88.82 Dissolution of drainage districts. (1) (a) The toany person thereby and in addition may be fined not more than
ownersof land representing 90% or more of the confirrhede
fits in a drainage district, excluding benefits received by land (7) In the alternativén any county in which all land has been
ownedby this state, may file with a court having jurisdictmm incorporatedn cities or villages if a drainage board is abolished
this matter a petition for the dissolution of the distifithe petition or if a drainage district passes out of existence, any funds being
is signed by those owners andtié petition is filed within 2 years held by the county treasurer shall revert gads to the county for
afterthe order aganizing the district is issued undeB8.34 the benefit of the county
(b) The owners)f |and representing 67% or more of the con History: 1975 c. .324421; 1983 a. 4831987 a. 3781991 a. 32316 1993 a. 456

firmed benefits in a drainage district, excluding benefits _rec_eiveaC fossReference: See also cHR 301, Wis. adm. code.
by land owned by this state, may filéth a court having jurisdic 8.83 Transfer of district to city or village jurisdiction.
tion on this matter a petition for the dissolution of the district if th The owners of anajority of the land in any drainage district
petitionis signed by those owners and if the petition is filed at le S atedentirely within the corporate limits of a city or village may

ésygirs after the order ganizing the district isssued under s. petition the drainage board having jurisdictiontbé district to
) L _transferjurisdiction thereof to the city or village.
(bm) Except as provideh par (bs), the owner of any land in (Im) Theowners of a majority of thiand lying within the cor

adrainage district may file with the court a petition for digsolu L : : ? ; gy
. AR AR oratelimits of a city or village in any drainage district located
tion of the district if thepetition is filed at least 20 years after thiartially within thecorporate limits of a city or village may peti

latestassessment for costs .agamst land in the drainage d|§tr| on the drainage board having jurisdiction of the district to trans

_ (bs) A state agencas defined in 56.61(2) (d) may not peti  fer jurisdiction of that part of the district located within the city

tion for the dissolution of a drainage district. village to the city or village if the district and the city or village are
(c) In any county in which all land has been incorporated-n cih agreement regarding the terms of transfer

ies or villages, the county board of supervisors is authorized to file(1r) The owners of a majority of the land lying within the $im

the petition. its of a town in any drainage district located partially within the
(d) Upon the filing of a petition for dissolution under this-sedimits of the town may petition the drainage board having jurisdic

tion, the court shall fix the time and place of a hearing on the peton of the district to transfer jurisdiction of that part of the district
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locatedwithin the town to the town if the district and the town ar88.87 Road grades not to obstruct natural drainage,
in agreement regarding the terms of transfBine provisions of landowners not to obstruct highway drainage; reme -
subs(3), (4) and(5) governing the transfer of a sectioila drain ~ dies. (1) It is recognized that the construction of highways and
agedistrict to a cityor village are applicable to a transfer under thisilroadgrades must inevitably result in some interruption of and
subsection. changes in the preexisting natural flow of surface waters and that
(2) Uponreceiving a petition under this section the drainagghangesn the direction or volume of flow of surface waters are
boardshall fix the time and place of the hearing on the petition afi¢quently caused by the erection of buildings, dikes atfter
shall cause notice of the hearing to be given und@8.65 (2) (b) facilities on privately owned lands adjacent to highways and rail
to the persons specified in&3.05 (4) (b) roadgrades. The legislature finds that it is necessary to control
(3) If the drainage board finds upon the hearing that the pendregulate the construction and drainage of all highways and
tion is signed by the owners of a majority of the land in the distri¢ilroadgrades so as to protect property owners from damage to
or by a majority ofthe owners in that part of the district lyinglands causedby unreasonable diversion or retention of surface
within the corporate limits of a city or village, it shall issare Watersdue to a highway or railroad grade construction &nd
ordertransferring jurisdiction of the district or part of the districimposecorrelative duties upoawners and users of land for the
to the city or village. If the order transfers jurisdiction of the entifeurposeof protecting highways and railroadgades from flooding
district, the drainage district shalease to exist as a district undepr water damage.
this chapter and shall automatically come under the jurisdiction of (2) (a) Whenever any countyown, city village, railroad
the governing body of the city or village in which the district isompanyor the department of transportation has heretafone
located. If the order transfers jurisdiction of only a part of the distructedand now maintains or hereafeanstructs and maintains
trict, the section transferred shall automatically come utiter any highway or railroad grade in or across any marsh, lowland,
jurisdiction of the governing body of the city or village in whichnatural depression, natural watercourse, natural or man-made
the district is located After a transferall proceedings with refer channelor drainage course, it shall not impede the general flow of
enceto the drainage districtr part of the district shall be under thesyrfacewater or stream water in any unreasonable manner so as
city or village drainage law to cause either an unnecessary accumulation of waters floading
(4) As an alternative, proceedings coveredhiy section may water—soakingiplands oan unreasonable accumulation and dis
beinitiated by a resolution of thgoverning body of a city or vil chage of surface waters flooding or water—soaking lowlands. All
lage. The resolution shall state that the city or village is willinguchhighways and railroad grades shalldoastructed with ade
to accept thelrain or part of the drain and to administer it undejuateditches, culverts, and other facilities as may be feasible, con
the laws pertaining téhe operation of drains by the city or villagesonant with sound engineering practices, to the end of maintaining
andthat the public interesequires that the city or village takeasfar as practicable the original flow lines of drainage. This-para
overthe operation of therain or part of the drain. The resolutiorgraphdoes not apply to highways or railroad grades used to hold

shallbe published as a class 1 notice unde®8B. The cityor andretain water for cranberry or conservation management pur
village may petition the drainage board having jurisdictiothef poses.

drainto issu_e an order t_ransfe_rrinjlgisdiction of_ the district or (b) Drainage rightand easements may be purchased or con
partof the district to theity or village. No hearing may be heldyennedhy thepublic authority or railroad company having eon
on the petition until 30 days have elapsed from the date of p”b"?l%l of the highway or railroad grade to aidtfre prevention of

tion of the notice. A copy of the petition, together with a copy %famageto property owners which might otherwise occur as a

theresolution, shall be served on the county clerk of the Countyrgkultof failure to comply with pa(a)

which the drain is located, and also upon the board having juris o .
diction of the drain. After the hearing the drainage board may (¢) If @ city, village, town, county or railroad company or the
issuean ordettransferring jurisdiction of the drain or part of thefeépartmenbf transportation constructs anmintains a highway

drainto the city or village. If an order is issued that transfers jurig" railroad grade not in accordance with.f@j, any property
diction of the entire district, the drainage district shall cease f§/nerdamaged by the highway or railroad grade meshin 3
existas a district under this chapter and shall automatically cogarsafter the alleged damage occurred, file a claim with the
under the jurisdiction of the governing body of the city or villagBPPropriategovernmental agency or railroad compaifijie claim
in which the district is located. If the order transferisdiction ~shall consistof a sworn statement of the alleged faulty construc
of only apart of the district, the section transferred shall autemafion and a description, didient to determinghelocation of the
cally come under the jurisdiction of the governing bofiihe city lands,of thelands alleged to have been damaged by flooding or
or village in which the district is located. After a transéfpro  Water—soaking.Within 90 days after the filing of the claim, the
ceedingswith reference to the drainage distiictpart of the dis  governmentahgency or railroad company shall either correct the
trict shall be under the city or village drainage.law causeof the water damage, acquire rights_ to use the land for-drain
(5) Upon entry of the order transferrirjgrisdiction of such ageor overflow purposes, or deny the claim. If the agency o com
districtto such cityor village, the county treasurer shall pay to theany denies the claim or fails to take any action within 90 days
city or village treasurer of such city or village all moneys in thfter the filing of the claim, the property owneray bring an
countytreasureis hands which belong to such drainage districkCtionin inverse condemnation under 8.or sue for sucbther
Uponentry of an order transferring jurisdiction of a pefra dis ~ relief, other than damages, as may be just and equitable.
trict to the city or village irwhich it is located, the county treasurer (d) Failure to give the requisite notice by filing a claim under
shall pay to the city or village treasurer a proportional shateeof par. (c) does not bar action on the claim if the citflage, town,
moneysin the county treasurarhands which belong to the drain county, railroad company or department of transportation had
agedistrict based upon assessed benefits transferred less a praiualnotice of the claim within 3 years after the alleged damage
tional share of outstanding indebtedness. occurredandthe claimant shows to the satisfaction of the court
History: 1979 ¢. 10s.60 (11); 1991 a. 3161993 a. 456 thatthe delay or failure to give the requisite notice has not been
prejudicialto the defendantity, village, town, countyrailroad
companyor department of transportation.

SUBCHAPTERVIII (3) (&) It is the duty of every owner or user of land who
constructsany building, structure or dike or otherwise obstructs
RIGHTS OF DRAINAGE; PRIMTE DRAINS; the flow of stream water through any watercourse or natural or
MISCELLANEOUS PROVISIONS man-madehannel or obstructs the flow of surface w#teough
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any natural or man-made channel, natural depression or natt& commissioner of railroads setting forth the facts. Tlieeof
drawthrough which surface waters naturally flow: shall investigate and determine the matter in controversy in
1. To provide and at all times maintain afaiént drainage accordancevith ch.195, and any order it makes in such proceed
systemto protect a downstream highwayrailroad grade from ing has the sameffect as an order in any other proceeding prop
waterdamage or flooding caused by such obstruction, by dire€fly brought under chL95.
ing the flow of surface waters into existing highway or railroad History: 1977 c. 2%.1654 (9) (f) 1981 c. 3471993 a. 16123 490
drainagesystems; and
2. To protectan upstream highway or railroad grade fro
waterdamage or flooding caused by such obstruction, by per
ting the flow of such water away from the highway or railroa

gradesubstantially as freely as if the obstruction had not be watercourse or draw shat waters therein are set back or

created. ; ! . S ;
. . . divertedupon any lands in a drainage district, pleeson who built
(b) Whoever fails oneglects to comply with a duty imposedhe embankment, grade, culvert or bridge shall gelane water
by par (a) s liable for all damages to the highwayrailroad grade 4y through the embankment, grade, culvert or bridge and the

caused by such failure or neglect. The authority ingehaf main 555 r0achethereto so that it will not seack or divert waters upon
tenanceof the highway or the railroad company which €onznqsin the district.

structedor maintains the railroad grade may brig action to

recoversuch damages. An action under ghésagraph shall be . . f . :
commencedwithin the time provided by 893.590r be barred. g&)‘tr?];';:eertvgancclfﬂg; i'ggﬂufﬁebgvcﬂgfﬁﬁ;ﬁ%ﬁfjﬂfﬂ sub.
(c) The authorities in chge of maintenance of highways ofyent grade, culvert or bridge to erg@rthe opening for the water
railroad companies maintaining railroad grades and their agetsy or to make new openings @mder to permit the water to pass
andemployees may enter any lands for the purpose of removigghout being set back or diverted onto the lands of the district.
anobstruction in a watercourse or highvdrpinage ditch which ¢ the owner of or person maintaining the embankment, grade, cul
is in violation of par(a) and which is flooding or causinamage yert or bridge fails to complyvith the directive of the notice within
to a highway under its jurisdiction. 60 days after receiving the notice, the drainage board on its own
(4) If arailway company fails to comply with siiB), any per  behalf, or on petition of the injured landownenay conduct a
sonaggrieved thereby may file a complaint with thiicefof the  hearingunder sub(3).
commissionenf railroads setting forth the facts. Théia# shall (3) Upon receipt of a petition under suf2), the drainage
investigateand determine the matter in controversy in accordanggardshall fix the time and place of a hearing on the petition and
with ch.195 and any order it makes in such proceedingthas gnjjissue an order to the owner or maintainer of the embankment,
sameeffect as an order in any other proceeding propemyight g rade culvert or bridge to show cause why an order directing the

8.89 Roads not to obstruct natural  watercourse.

1) Wheneverany embankment, grade, culvert or bridgelud-

g the approaches to the culvert or bridge, built or maintained by
Y person across a natural watercourse or natural draw obstructs

(2) The drainage board ¢ine owner of any land upon which

underch. 195 work to be done should not be issuéit.least 10 days before the
12';'2?&” 1977 ¢. 2%.1654 (8) () (9) (f); 1979 c. 3231981 ¢. 3471993 8. 16 ime fixed for the hearing on the petition, trelerto show cause

Sub.(2) (c) requirements are mandatory conditiprecedent to bringing an action Shall be served on the owner or maintajreron both if bO_th are
underthis section. &h v Town of Manitowoc Rapids,50 Ws. 2d 929442 N.W2d  namedin the petitionas prescribed in 801.11for the service of
557 (Ct. App. 1989). a SUMMOnS.

This statute preempts common law claims; the claims period under sub. (2) (c? . . g
beginsto run when the damage is first discovered and is not extended if damage con(4) If the drainage board is satisfied that the embankment,
tinues. Pruim v Town of Ashford,168 Ws. 2d 114,483 N.W2d 242 (Ct. App. 1992). grade bridgeor culvert so obstructs the watercourse or draw that

Despitea finding that a railroad was not responsible for increased water flow tiipicases water to be set back or diverted upon lands in the drainage
resultedn flooding, an order to the railroad install a drainage pipe was prap8pno L . .

Line Railroad v Commissioneof Transportation]. 70 Ws. 2d 543489 N.W2d 672 dlSt.”Ct,. the drainage board shall issue an order to the oamer
(Ct. App. 1992). maintainerof the embankment, grade, bridge or culvert to galar

_Sub.(2) (a) imposes a duty on railroa_ds to refrain from impeding water ﬂ’m the Waterway or construct a new Waterv\thyough the embank
railroadcommissioner may act prospectively under sub. (4) to prevent flooding. S

(2) (c) applies when there has been actual damage, but does not require actual daﬁ_ﬁg@,grade, bridge or culvert, as the fQCtS warrant. The periOd of
for the commissioner to act under sub. (4). Chicago & Nogtévh Tansportation  time that the embankment, grade, bridge or culvert has ineen

Cov. Commissioner of Railroad204 Ws. 2d 1 553 N.w2d 845(Ct. App. 1996).  exjstencds no defense to a proceeding under this section.
This section does not impose on a circuit court a positive duty to grant injunctive

relief under specified conditions, but provides an alternative remedy to an action for(5) Any person who fails to complyith an order issued under

damagesinder ch. 32. The common law preferefardegal over equitable relief i i is i ini abrys
applies. As such, to obtain an injunction it must be shahat the injunction is neces this section is liable to the Injured party for all damages ¢ ed

saryto prevent future harm to the property and there is no adequate legal .rem&]? failure.

Kohlbeckv. Reliance Construction Comparigc. 2002 WI App 142, _ &l 2d History: Sup. Ct. Ordei67 Wis. 2d 585774 (1975)1977 c. 4491993 a. 456

_,647 N.w2d 277 1995 a. 225
Partieswho can state a claim against DOT under both ss. 32.10 and 88.87 may

choose to file suit in either Dane County or the county in which the prdest ;

Kohlbeckv. Reliance Construction Comtganyc. 2002 V\yl App 142, _pwfnzijy 88.90 Removal of obstructions from natural water -

__ 647 N.w2d 277 courses. (1) Whenever any natural watercourse becomes

obstructedso that the natural flow of water along the same is

88.88 Railroad to construct ditch  or sluiceway across retardecby the negligent action of the owneccupant or person
right-of-way. (1) Whenever the owner of land desires to draim chage of the land on which tt@bstruction is located, the owner
the same by a blind or open ditch and, to properly drain such laod,occupant of any lands damaged by such obstructiag
aconnecting ditch or sluicewashould be constructed across theequestthe removal thereof by giving notice in writing $ach
right-of-wayof a railway companysuch owner shafile with the owner, occupant or person in clygr of the land on which the
depotagent of such company nearest to such land a wg#gn obstructionis located.
tion stating thekind of ditch proposed to be built and requesting (2) If the obstruction is not removed within 6 days after receipt
the company to construct a ditch or sluicewayoss its right= of such notice and if the obstruction is located in a village or town,
of-waywhich will conform thereto. Whin 60 days after the fil  the owner or occupant of the damaged lands may make complaint
ing of such petition, the railway company shall construct sugd the village or town board, filing &ie same time a copy of the
ditch or sluiceway The petitioner shall pay the cost of such-corhotice. The village trustees or town supervisors, after viewing the
struction and shall assume all expenses in connection with majiatercourseand upon being satisfied that the complaint is just,
taining such ditch or sluiceway on the railrosdight-of-way  shallmake recommendations in writing to the owneoczupant

(2) If the railway companfails to comply with sub(1), the of the lands where the obstruction is located, for the removal of
personaggrieved thereby may file a complaint witle ofice of such obstruction. If such recommendations are not followed
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within a reasonable time, thvllage or town board shall order the88.94 Drains for individual landowners. (1) Whenever
obstructionremoved. The cost of view and of removal shall beny owner of agricultural lands desires to install drainage upon not
chargedand assessed against the lands from which the obstructimarethan 80 acresf such land, the owner may present a petition
wasremoved and shall be collectedaiBer special assessmentso the drainagéoard orif there is no drainage board in the county

are collected. to the town supervisors of the town in which such land is located.
(3) Wheneverany natural watercourse beconmmsstructed Suchpetition shall set forth that:
throughnatural causes, the owner or occupant of any ldads (a) Thepetitioner desires to install drainage upon agricultural

aged by the ééct which the obstruction has upon the flowl#  |andsowned by the petitioner;
watermay go upon the land where the obstruction is located andy,) gecase of the contour of the land there is no suitable outlet
removeit at that persos’own expense. Such person is not guilt e

g nlands owned by the petitioner;
of trespass for entry upon the land but is liable for damage cau e?‘a S
to crops or structures. The rights and privileges conferred by this(C) The proposedrain will promote the general welfare and
subsectioralsoextend to the agents or employees of the persBgalthof the community;

causingthe obstruction to be removed. (d) Itis impractical for the petitioner to drain the land without
(4) This section does not in any manner limit the scope of @0ssingthe lands of others; and
88.87. (e) Itis desiredhat a drain be laid out to a suitable natural out
History: 1991 a. 3161995 a. 315 let, specifying the course of the drain and location of the proposed

Before proceeding under sub. (3), one must obtain a péomémove materials i H H
form the bed of a navigable waterway under s. 30.20. StBteyer, 91 Ws. 2d 440 outletand ownership of landsrough which such proposed drain

283N.W.2d 448(Ct. App. 1979). would be laid.
(2) After receiving the petition the drainage board or supervi

88.91 Penalty for placing obstruction in ditches. sorsof the town shall . ; :
. promptly fix the time and place of a hearing
(1) Exceptas authorized by 88.93 no persorshall place any o petition anahall give notice of the hearing unde88.05

\lijirl]lgu?lf Og:"ggittigg t|(r)1 g‘ne féfaeirl:gwe c()jfl t\évﬁtigﬂgghnge%nznﬁglr 2) (b) to theowners and occupants of all lands through or along
y dep ’ y J ’ ich the drain may pass and to the persons specifieBBG5

drainagdaw of this state or lawfully constructed by any other pe 4) (a)
son, without first obtaining the written consent of the drainag g . . . .

(2) Any person violating this section may be fined not mord" town supervisorshall meet and hear all interested persons

than$100 and in addition iBable to the drainage district and toWiShingto appear for or against the petition. If the board or super
all persons whose ditches or lands are injured by such obstrucy rsdecide that the facts set out in the application are true, that

for all damages caused by the obstruction. adrain is necessary and that the benefits will exceed thetost
History: 1975 c. 108 construction they shall by order lay out a drain through which
Cross Refeence: See also cNR 301 Wis. adm. code. applicant’slands may be drained as a public drain. Otherwise,

theyshall deny the application. An order laying out a drain shall

: ) . specifythe benefits and damagedaads of others through which
drains. (1) Exceptas provided in 88.93n0 person may cen gchdrain will be laid out and shall provide that the drain maly
nectany drain with a district draixtend any drain that connects,q constructed until the excess of damages over benefitsy if
with & district drain or remove any spoil bank except under writtgllsheen paid to the landowners entitled thereto. The order also
plans and specifications approved by the drainage baadl o) contain a description of the location of the drain and specifi

underany conditions imposed by the drainage board. The-draji) ,:
ageboard may issue an order directing the removal or rnoelifi(:E};ltlonstherefor Lands of others shall not be assessed for costs

tion of a drain connected or extended in violation of this sectiﬁ(emhoqgh benefited by the drain. . .

or issue an order directing the restoration of any spoil bank (4) Within 10 days after the making of an order laying out a

removedin violation of this section, including violations thatdrain, the board or supervisors shall cause a copy of the order to

occurredbefore May 13, 1994. be sent by reglstereq mail to e_ach owner thrqugh whose lands the
(2) (a) In this subsection, “damages” includes the paymerﬂéa'nw'" pass,but fgllure to mail t.he.copy within 10 days does not

thatthe drainage district would haveceived during the time that renderthe order void. Sucbrder is final unless appealed from to

theillegal connection or extension existed if the territory drainégg circuit court within 30 days after the mailing of the copy

by the illegal connection or extension had been annexed to the Higreofas provided in this subsection.

trict and arassessment for connection of the drain und&8.405 (5) Within 30 days after the time for appeal frtime order has

88.92 Private drains not to be connected with district

hadbeen levied. expiredor after the order is confirmed on appehk board or
(b) Any person who violates sufi.) is liable to the district for supervisorshall cause a copy of the ordebe recorded with the

all damages caused by the violation. registerof deeds of the county in which the lands are located.
(3) Theboard shall presengcopy of any plans and specifica Thereuponthe drain becomes a public drain and dpplicant

tions approved under suki). may proceed with construction after having paid any excess of
History: 1993 a. 456 damage®ver benefits as specified in the order

88.93 Right to take water from drainage ditch. Any Wit(6) This section does not authorize entry upon lands of another

. . : - . hout the consent of the owner thereof during any time when
ownerof lands which are located in or which adjoin a drainage digerejs any growing crop oauch land, and no order issued under
trict and which border on a drainage ditch may take water frqms section is dective to authorize such entry
suchditch for use in flooding lands for cranbewylture or for . . Lo
irrigation, if such water is taken from the ditch in sucimanner ___(7) This section doesot apply to the installation or constfuc
asnot to injure the ditcland the taking thereof does not materialljion of & drain across the right-of-way of any railr@apany
defeatthe purposes of such drainage and, in case the water igf@reedingsor which shall be as provided in&8.88
be used for irrigation, the permit required unde3&18 (2) (a) 2. (8) Expensesncurred by the drainage board under this section
hasbeen obtained. shallbe paid by the petitioner

History: 1985 a. 60 History: 1991 a. 3161993 a. 30,1456, 490.
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