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CHAPTER 859
PROBATE — CLAIMS

859.01 Time for filing claims. 859.29 Persons interested may be informed of claims.
859.02 Limitation on claims. 859.31 Compromise of claims.
859.03 Continuance of separate action. 859.33 Contest of claims; procedure.
859.07 Notice; publication. 859.35 Prompt judgment; hearing if claim filed over one year
859.09 Transfer of claims when administration fails. 859.37 Judgment on claims.
859.13 Form and verification of claims. 859.39 Delay of payment of claims when funds are ifisigint.
859.15 Effect of statute of limitations. 859.40 Creditor’s action for property not inventoried.
859.17 Claims not due. 859.41 Creditors action for property fraudulently sold by decedent.
859.18 Satisfaction of obligations at death of a spouse. 859.43 Encumbered assets; payment of debt.
859.19 Secured claims. 859.45 Tort claims.
859.21 Contingent claims. 859.47 Payment of unfiled claims.
859.23 Payment of contingent claims by distributees. 859.48 Claims of creditors without notice.
859.25 Priority of payment of claims and allowances. 859.49 Last illness and funeral expense of deceased spouse.
859.27 Execution and levies prohibited. 859.51 No impediment to summary settlement.
Cross—reference: See definitions in ct851 An otherwise valid lease and sale of personal property executed by the decedent

arenot claims against the estate subject to the limitations of this section. In re Estate
. - . . . of Taylor, 81 Ws. 2d 687260 N.W2d 803(1978).
859.01 Time for filing claims. When an application for A claim against an estate for personal services rendered during an adulterous rela

administrationis filed, the court, or th@robate registrar under tionshipwith the deceased was allowed under a quasi—contract tHedwatter of
informal administration proceedings, shall by order set a date Epgateof Stefes, 95 Ws. 2d 490290 N.w2d 697(1980). _ _
the deadline forfiling a claim against the decedenéstate. The The mere fact that the personal representative corresponded with creditors about

accountgayable did not give rise to a fiduciary duty on the part of the personal repre
dateshall be not less than 3 nor more than 4 maintims the date  sentativeto disclose information about filing claims.” In Matter of Estate of Légld,

of the order Wis. 2d 592 312 N.w2d 773(1981).
History: 1989 a. 96 Thetestatols breach of contract in failing to make certain provisions by will is not

The statuteof limitations concerning claims filed against an estate in probate m Etalgn)ablan tort. Landwehr vCitizens Tust Co.110 Ws. 2d 716329 N.w2d 411

notbe waived. Estate of Palmés Wis. 2d 101227 N.W2d 680(1975). Probatefiling deadlines for surviving spouses under a marital property regime.

.. . . X . Rasmusseand Brown. WBB June 1988.
859.02 Limitation on claims. (1) Except as provided in

sub.(2) and s859.03 all claims against decedent estate includ  859.03 Continuance of separate action. If an action is
ing claims of the state and any subdivision thereof, whether dyéndingagainst a decedent at the time of his or her death and the
or to becomedue, absolute or contingent, liquidated or unkiquiaction survives, the plaintifin that action may serve a notice of
dated,are barred againshe estate, the personal representativgibstitutionof party defendant on the personal representative and
andthe heirs and beneficiaries of thecedent unless filed on orfile proof of service of notice in the courfiling of proof of ser
before the date set undei8§9.01 vice on or before the deadline for filing a claim undeB59.01

(2) A claim against a decedemstate that is ndited on or givesthe plaintif the same rights against the estate as the filing of
beforethe date set under859.01is not barred if: aclaim. A judgment in any such action constitutes an adjudication

(a) Itis a claim based on tort, on a marital property agreeméﬂﬁror agfigﬁt thﬁ1 elzgaglte.%
thatis subject to the time limitations unde766.58 (13) (bpr(c), istory: 1977 c. 4491989 a. o . .
i . - A - Wheredisposition of enomestead was ordered in a divorce judgment, the family
on Wisconsinincome, franchlse, sales, Wlthh()ld.'ng, gift or deattburt_and probate court had concurrent jurisdiction and the divorce judgment
taxes,or on unemployment insurance contributions due or-benemainedenforceable by the family court. Morrissettéiorrissette99 Wis. 2d 467

fits overpaid; a claim for funeral @dministrative expenses; a2?9N-W.2d 590(Ct. App. 1980).

claim of this state under 46.27 (79)49.4960r 49.682o0r rules . R . .
promulgatedinder s46.286 (7) or a claim of the United States;5>9-07 Notice; publication. (1) Notice ofthe deadline for
filing a claim under 859.01shall be given by publication, under

or . . - s.879.05 (4) and may be given with the notice for granting letters.
(b) All of the following circumstances exist: Thefirst insertion shall be made within 15 days of the date of the
1. On or before the dasget under 859.01 the personal rep orderunder s859.01

resentativeknew orin the exercise of reasonable diligence should (2) (a) Thepersonal representative shall provide notice of the
haveknown, of the existence of the potenalalim and of the iden  gateset under 859.01to the department of health and family-ser
tity and mailing address of the potential claimant. vicesor the department of corrections, as applicable, and to the
2. At least 30 days prior to the date set und&69.0], the countyclerk of thedecedeng county of residence, as defined in
personalrepresentative had not given notit® the potential s.49.001 (6)if, at any time prior to or at the time of the decedent’
claimantof the final day for filing his or her claim and the courtieath,any of the following applied:
in which the estate proceeding was pending. 1. The decedent was a patient or inmate of any state or county
3. At least 30 days prior to the date set und&58.01 the hospitalor institution.
claimantdid not have actual knowledge that the egtadeeeding 2. The decedent was responsifiieany obligation owing to
waspending and of the court in which that proceeding was-penfle state or @ounty under $16.03 (18)46.10 48.36 301.03 (18)
Ing. 301.12 0r938.36
(3) Failureof a claimant timely to fila claim against a dece 3. The decedent or the decedsispouse received the family
dent'sestate does not bar the claimant from satisfying the claarebenefit undes.46.286 medical assistance under subsh.

from property other than the decedergstate. of ch. 49 long—-term community support services funded under s.
History: 1989 a. 961991 a. 3989, 301; 1995 a. 271997 a. 391999 a. 9 46.27(7), or aid under $49.68 49.683 or 49.685
Cross—reference: Sees.893.93 (1) (c)which bars all claims against a decedent ] .

or the estate if administration not commenced within 6 years after death. (b) The notice under pa) shall comply with all of the fel
Cross—reference: See s859.45as to tort claims. Iowmg:
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1. The notice shall b writing on forms provided by the (a) “Credit” means the right granted bycreditor to defer pay

applicabledepartment or county clerk. mentof a debt, incur debt and defer its payment, or purchase prop
2. The notice shall be sent by registered or certified mail n®fty or services and defer payment for the property or services.
lessthan 30 days before the date set undé68.01 (b) “Creditor” means a person who regularly extends credit.

(3) Thepersonal representativeay at any time give notice to  (2) At the death of a spouse, propeitgluding the proceeds
any potential claimant of the deadline for filing a claim against thef or property exchanged for that propethat but for the death
estateunder s859.010r859.48and of the court in which thestate of the spousevould have been available unde766.55 (2)for
proceedings pending. satisfactionof an obligation continues to be available for satisfac

History: 1977 c. 731985 a. 291989 a. 3196, 359 1991 a. 391995 a. 2&s.  tion, except as provided in sulf8) to (5).

7191bto 7191 9126 (19) 1995 a. 771997 a. 2371999 a. 92001 a. 107 o : :
Noticeto crgditors tEy p)ublication goes not violate the dt?e process clausat In 3) UnleSSthe.Ob“.gatlon rgsulted from an extension of credit

ter of Estate of Fesslgt00 Ws. 2d 437302 N.W2d 414(1981). or from a tax obligation to this state, upon the dedta spouse

who was the only obligated spouse undefg6.55 (2) (apr the

859.09 Transfer of claims when administration fails. only incurring spouse under&66.55 (2) (b}o (d):

Claimsfiled against thesstate of a decedent following an order (a) No income of the surviving spouse is available for satisfac

andnotice to creditors shall, if the administration proceeding failson of an obligation described under766.55 (2)

be deemed filed upon notice to creditors in a subsequent adminis 5y Marital property of theurviving spouse, if otherwise avail

tration proceeding.If the subsequent proceeding is in deént  gpjefor satisfaction oén obligation described undei766.55 (2)

county,such claims shall be transmitted to and filed ingfeper s ayailable to the extent of the value of the marital property at the

court. deathof the decedent spouse.

e . (4) (a) If the decedent spousss the only obligated spouse
859.13 Form and verification of claims. (1) GENERAL \n4ers 766,55 (2) (apr the only incurring spouse unde766.55

REQUIREMENTS. No claim shall be allowed unless it is in writing, ; ; ; i
describeghe nature and amoutitereof, if ascertainable, and isgizo)n(t(;}tt%éd())’btlri];aft?élﬁ:vwng property is not available for satisfac

swornto by the claimant or someone for the claimant that the . ) . . .
amountis justly due, or if not yet due, whérwill or may become 1. Survivorship marital propertyexcept as provided in s.
due, that no payments haeen made thereon which are not ered 86-60(5) (b)and(c). o

ited, and that there are nofeéts tothe knowledge of the fdnt, 2. Joint tenancy property ivhich the decedent spouse was
except as therein stated. If the claim is onenfoich property is @ tenant, subject to any judgment lien on which execution was
availableunder s859.18 the claim shall describe which classifi issuedbefore the spouseteath.

cationunder s766.55 (2)is applicable to the claim. The claim 3. Deferred employment benefits arising from the decedent
shallalso show the post-fide address dthe claimant. The pre spouse’smployment.

sumptionunder s766.55 (1)applies to the classification of claims 4. proceeds of a liftnsurance policy insuring the life of the
for which property is available under859.18 decedenspouse, if the proceeds amet payable to the decedent’

(2) REQUIREMENTSWHEN CLAIM FOUNDEDONWRITTENINSTRU-  estateand not assigned to the creditor as security or payable to the
MENT. If a claim is founded oawritten instrument which is avail creditor.

able, the original or a copy thereof with all endorsements must be (b) If the surviving spouse is the ortpligated spouse under
attachedo the claim. s.766.55 (2) (apr the only incurring spouse undei766.55 (2)
History: 1985 a. 37 (b) to(d), the following property transferred to a person other than

Cross—reference: See s859.19as to secured claims. . ; ; ; FON
NOTE: As to sub. (1) see notes 1885 Ws. Act 37, marital pr operty trailer the surviving spouse is not available for satisfaction:

bill. 1. The decederd’interest in joint tenancy propersubject

Provisionsof sub. (2) are properly construed as directorgl not mandatoryin ~ to any judgment lien on which execution was issued before the
matter of Estate of Alexandet5 Wis. 2d 168248 N.W2d 475(1977). decedent'sleath

A claimant has the burden of proving the existence of an expgessment by a . L
deceasedbrmeremployer to pay compensation in addition to wages paid during the 2. Deferred employment benefits arising from the employ
claimant'semployment. In re Estate bitiber81 Ws. 2d 55259 N.w2d 714(1977).  mentof the decedent spouse.

3. The proceeds of a life insurance policy insuring theolife
the decedent spouse, if the proceeds are not payable to the dece

which was barred bany statute of limitations at the time of th dent'sestate and not assigned to the creditor as security or payable

decedent'sleath. A claim shall not be barred by statutdsrifa- ‘o the creditar . . . . .

tion which was not barred at the time of the decedefetath ifthe  (5) If otherwise available under this section to satisfy an

claimis filed against the decedestate in the court on or beforeobl'ga'“onU”de_r 5-7_ §6-55 (@] _ _

the deadline for filing a claim under 859.01 (a) The availability of a trust described undev®1.07 (3)is
History: 1977 c. 4491985 a. 291989 a. 96 subject to s701.07 (3)

Cross—reference: See s893.03 which provides that the presentation of a claim i ili - i
in circuit court is deemed the commencement of an action. (b) The availability of a spendthrift trust described under s.

Cross-reference: See s856.07 which authorizes any creditor of a decedent tof 01.06is subject to s701.06
petition for the administration of the estate 30 days after the date of death. (C) The availability of an account govemed unsiglbchl of
859.17 Claims not due. Upon proof of a claim whichwill ch. 705is subject to s705.07

: - . (6) A provisionin a marital property agreement, as defined
becomedue "’}t some future time, the court may: unders.766.01 (12)which provides for the disposition of either
_ (1) Allow it at the present value and payment may be madeg@$yoth spouses’ property upon the death of a spouse does not
in the case of an absolute claim Wh'C_h has bee_n allowed;  affectproperty available under this section for satisfaction unless
(2) Orderthe personal representative to retain personally stfiat property was not available for satisfaction under the marital

859.15 Effect of statute of limitations. Except as provided
in ss46.10 (1),49.08and49.195(1), a claim shall not be allowed

ficient funds to satisfy the claim upon maturity; or propertyagreement while both spouses were aivd the agree
(3) Orderabond to be given by the distributees for paymemaentis binding on the creditor under#66.55 (4m)pr766.56 (2)
in satisfaction of the claim and the estate may be closed. (©).
History: 1985 a. 332 History: 1985 a. 371989 a. 3311991 a. 301

NOTE: Seel985 Wis. Act 37, which contains an extensive note and an explan
. . . . atory chart following this section.
859.18 Sat'SfaCt_'on Qf obligations at death of a NOTE: 1991 Wis. Act 301, which affected this section, contains extensive leg
spouse. (1) In this section: islative council notes.
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859.19 Secured claims. (1) When a creditor holds any claim, nor for an amount greater than the vadfighe property
securityfor a claim the security shall be described in the claimd, which he or she received from the estate, the value teber
the judgment allowing the claim shall describe the secufitye minedas of the time of distribution to the distributee.
security is suficiently described if the security document is History: 1977 c. 449

describedby date and by the recording or filing data.
I 4 y Ing orfiing 859.25 Priority of payment of claims and allowances.

(2) Payment of the claim Sha” be upqn the basis of: 1) CLASSESAND PRIORITY. At thetime of their allowance, all
_ (a) The full amount thereof if the creditor surrenders the-seqyaimsand allowances shae classified in one of the following
rity; or _ ) _ o classes.If the applicable assets of the estate arefiogrit to pay

(b) If the creditor realizes on the security before receiving payll claims and allowances fall, the personal representative shall
ment,then upon the full amount of the claim allowed less the faiiakepayment in the following order:
vadu?of tggsgecgaﬂzty (a) Costs and expenses of administration.

Istory: a. .

Cross-reference: See s859.13 which deals with the form and verification of (b) Reasonable funeral and burial expenses.

claimsgenerally (c) Provisions for the family of the decedent undeB64.31,
Cross—reference: See s859.43 which deals with the payment of secured CIaimS(?Bl.SSand86l.35

Cross—reference: See s863.13 which deals with the exoneration of encumbere: .
property. (d) Reasonable and necessary expenses of the last sickness of

the decedent, includingompensation of persons attending the
859.21 Contingent claims. If the amount or validity of a decedent.
claim cannot be determined until some time in the future, the (e) All debts,chages or taxes owing to the United States, this
claim is a contingent claim regardless of whether the claim dtateor a governmental subdivision or municipality of this state.
basedon an event which occurredtime past or on an event which (f) wages, including pension, welfare and vacation benefits,
may occur inthe future. Except for claims of the type not requiregyeto employees whichave been earned within 3 months before

to be filed under s859.02 contingent claims which cannbe  the date of the death of the decedent, not to ex$860 in value
allowedas absolute must, nevertheless, be filed in the ematt 15 each employee.

provedin the same manner as absolute claims. If allowed subjec ; -

to the contingencythe ordemf allowance shall state the nature of t(g) Property asglgned o the surviving spouse undils4l

the contingency If the claim is allowed aabsolute before dis (h) All other claims allowed.

tribution of the estate, it shall gid in the same manner as abso . (2) NO PREFERENCEWITHIN CLASSES. Preference shall not be
lute claims of the same class. In all otbases the court may pro 9ivenin the payment of any claim over any other claim of the same
vide for the payment of contingent clainis any one of the Cclass,nor shall a claim due and payable be entitled to a preference

following methods: over claims not due.
h . | . . _History: 1971 c. 631983 a. 1861985 a. 371993 a. 486
(1) The creditor and personal representative may deuarmmeNOTE: See notes iM985 Wis. Act 37, marital pr operty trailer bill.

by agreement, arbitration or compromise, the value thereof,
accordingto its probable presemiorth, and it may be allowed and859.27 Execution and levies prohibited. Garnishment,
paidin the same manner as an absolute claim. attachmenbr execution shall not issue against nor shalllawny

(2) Thecourt may order the personal representative to maRe made against any property of the estate under any judgment or
distribution of the estate but to retainfaiént funds to pay the causeof action againsa decedent or a personal representative, but
claimif and when the same becomes absolute; but for this purptiig section shall not be construed to prevent the enforcement of
the estate shall ndie kept open longer than 2 years after distribiinortgagespledges, liens or other security agreements upon real
tion of the remainder of the estate has been made; and if the clairersonal property in an appropriate proceeding.
hasnot become absolute within that time, distribution shall be i i i
madeto the distributees of the retained funds, after paying afy9-29 Persons interested may be informed of claims.
costsand expensesccruing during such period but the distribuATter the deadline for filing a claim against the estate under s.
teesshall be liableto the creditor to the extent provided in s859-0% any person interested in testate may make a written
859.23 if the contingent claim thereafter becomes absolutE€dquesto the personal representative or special administiator

Whendistribution is so made to distributees, the court may requﬁé;tatemen’[ listingll claims that have been filed against the estate.
the distributees to give bond for the satisfaction of their liability he Statement shall show each claim, the name of the claimant, a

to the contingent creditor rief description of the basis of the claim and the amount claimed.
Within 5 days after receipt of the request, the personal representa

ive shall mail or deliver a copy dlfie statement to the requester

Ihcluding any guardian of the estate, guardian ad litem or attorney

: : : attorney—-in—fact, for a person in the military service. Failure
thereaftebecomes absolute; and the court may require the dist ' - . Y >
uteesto give bond for the satisfaction of their I%/abil?ty to the con?' (e personal representative or special administrator to comply
tingentcreditor with this section does notfatt the jurisdiction of the court &s

ersonsnterested.
(4) Such other method as the court orders. P History: 1989 a. 961991 a. 220

History: 1989 a. 961993 a. 486

(3) Thecourt may order distribution of the estagethough the
contingentclaim did not exist, but the distributees shall be liabl
to the creditor as limited by 859.23 if the contingent claim

859.31 Compromise of claims. When a claim against the
859.23 Payment of contingent claims by distributees. estatehas been filed or suit thereon is penditng, creditor and
If a contingent claim is filed and allowed against an estate subjesisonarepresentative maif it appears for the best interests of
to the contingency and all the assets of the estate including theestate, compromise the claim, whether dusobdue, absolute
fund set apart for the payment thereof has been distributed, anddheontingent, liquidated or unliquidated; but if an objection to the
claim thereafter is allowed as absolute, the creditor may recovgsim has been filed by a person interested no compromise of
thereonagainst those distributees, or the persons who furnislaim may be made without the consent of the objector
bond for the distributees, whose distributigbares have been
increasedby reason of the fact that the amount of the claim 89.33 Contest of claims; procedure. (1) How CONTEST
finally determined wagot paid prior to final distribution, if a pro INITIATED. The following persons may contestlaim or assert an
ceedingtherefor is commenced in court within 6 months after ttaffset or counterclaim in court: the personal representative, a
claimis allowed as absolute. A distributee or the person who figuardianad litem or a person interestetio has the approval of
nishesbond for the distributee shall not be liable for an amoutite court. They may do so only by mailing a copy of the objection,
exceedinghis or her proportionate share of the estate subject to dftset or counterclaim to the claimant or personally serving the
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sameupon the claimant and filing the same with tioairt. The of a decedent as set forth in the inventory may befinmift to
objection,offset or counterclaim may tserved at any time prior paythe decederd’debts, and the decedent conveyed any property
to entry of judgment on the claim, bifia copy of the claim has with intent to defraud the decedanttreditors or to avoid any duty
been mailed to or served upon the personal representative orathexecuted conveyances void as against creditors, any creditor
attorneyfor the estate, the objectionfst or counterclaim shall whoseclaim hasbeen allowed mayon behalf of all, bring an
be served upon or mailed to the claimant and filed with the coadtionto reach any property asdbject it to sale. The credi®r
within 60 days after the copy of the claim was mailed to or servactionshall not be brought to trial until the infafency of the
uponthe personal representative or the attorney for the estate. &btatein the hands of the personal representative is ascertained; if
personafrepresentative shall not be obligated to assert dagtof found likely that the assets may be irf&iént, the action shall be
or counterclaim in court and mgfhe orshe deems it to be in thebroughtto trial. If the action is tried any property which ought to
best interests of the estate, assert tfeebbr counterclaim in any be subjected to thpayment of the debts of the decedent shall be
separatection otherwise authorized by law outside the court prsoldin the action and the net proceeds useehy such debts and
ceedings. Anyffsetor counterclaim so asserted shall be deeméalreimburse the creditor for the reasonable expensesttmdey
deniedby the original claimant. feesincurred by the creditor in sudction as approved by the

(2) ProceDpuRE. If any claim, ofset or counterclaim ison-  Court.
testedthe court may require the issuesomade definite, fix a  History: 1993 a. 4861997 a. 188
datefor pretrial conference and direct the manner in which plea%%

ings, if any, shall be exchanged. The court shall set a time for trg9-43 Encumbered assets; payment of debt.
uponits own motion or upon motion of any party RIGHTS OF SECUREDCREDITORSNOT AFFECTED. Nothing in this

History: 1973 c. 2331977 c. 4491983 a. 1861985 a. 371989 a. 96 chaptershall afect or prevent any action or proceedingtdorce

NOTE: See notes ifl985 Wis. Act 37, marital pr operty trailer bill. any mortgage, pledge, liear other security agreement against
The 3-day extension under s. 801.15 (&) for responding to papers served bypropertyof the estate.

mail is applicable to objections to claims under sub. (1). FlejEestate of Flejter . .

2000 WI App 26240 Wis. 2d 401623 N.W2d 552 (2) PaymENT. Whenany property in the estate is encumbered

by mortgage, pledge, lien or other security agreement, the per
859.35 Prompt judgment; hearing if claim filed over sonalrepresentative may pay the encumbrance or any part thereof,
one year. The hearing on any claim,feét or counterclairmay renewor extend any obligation secured by the encumbrance or
beadjourned from time ttme, but the hearing shall be concludednay conveyor transfer the encumbered assets to the creditor in
assoon as practicable. The court may on its own maifter satisfactionof the credito's lien, in whole or in part, whether or
noticeto the claimant, the objector and the personal represemiat the holder of the encumbrance has filed a claim.
tive, set for hearing angontested claim, &fet or counterclaim,  History: 1993 a. 486
filed over one yearThe court may disallow all or any part of the roCr(c_})rstfl—reference: See s863.13 which deals with exoneration of encumbered
claim, offset or counterclaim for nonprosecution. P Cpross—reference: See s859.19 which deals with the payment of secured claims
which have been filed.
859.37 Judgment on claims. Before setting a time for hear
ing on the final account the court shall enter a judgment on t889.45 Tort claims. (1) FiLED WITHIN TIME LIMITED. If a
claimspresented against the decedent and fisetsfand counter claim based on a cause of action in tort or for contribution result
claimsasserted and stating how much was allowed fagainst ing from a causef action in tort is filed on or before the deadline
the estate in each cas@he judgment shall set a date by whiclfor filing a claim under s859.01or 859.210r a continuance is
paymentshall be made. If the balanagto any claimant is in favor securedunder s859.03 the claimant will receivéhe same protec
of the estate, the payment thereof may be enforced as with &g in regard to payment as a claimant who has éleléim which
otherjudgment. wasrequired to be filed.
) (2) NoTFILED WITHIN TIME LIMITED. A causeof action against
859.39 Delay of payment of claims when funds are a decedent irtort or for contribution resulting from a cause of
insufficient. If it appears at any time that an estate is or may Betionin tort is not defeated by failure to file the claim or eom
insolvent,that there are insfifient funds on hand for payment of menceor continue an action against the personal represenative
claimsin full or that there is other good cause for delaying pawr before the deadline for filing a claiomder s859.01against an
ment,the personal representative may report thattéattte court estateput the failure relieves the court of all responsibility to pro
and apply for any order that the personal representative dee@étthe rights of the claimant and the claimant shall not be granted
necessary. any of the protections under859.21 If the claim is made abso
History: 1993 a. 486 ) ) o __lute through court approved settlement or adjudication and a certi
ang;?lzsv\;;]fgerghce.See $859.25which establishes priority of payment of clalmsﬁed copy of the settlement or judgment is filed in the court in
which the estate is being administered prior toahproval of the
859.40 Creditor’s action for property not inventoried. final account, it shall be paid prior to the distribution of the estate,
Whenevetthere is reason toelieve that the estate of a decederitherwisethe estate may be distributed as though the claim did not
asset forth in the inventory may be infaient to pay thedece  eXist. After the final account has been approved, a claimant whose
dent'sdebts, a creditor whose clainas been allowed magn claim has been mad#bsolute through court approved settlement
behalfof all, bring an action to reach and subjectate any prop Or through adjudication may proceed against the distributees, but
erty not included in the inventorwhich is liable for the payment no distributee may be liable for an amount greater than that
of debts. The creditts action shall not be brought to trial untilallowedunder s859.23
theinsuficiency of the estate in the hands of the personal Jrepreg'rztssfxirefleigcg_ gh?r?tz%%ggals with sctions against distibutees
sema.t“./els ascerta_lned; if found “kely that.the assets m‘?y Thetestatols breach of contract in failing to make certain provisions bywe#
insufficient, the action shall be brought to trialf the action is not actionable in tort. Landwehr @itizens Tust Co.110Wis. 2d 716329 N-W2d
tried, any property which ought to be subjectethi® payment of 411(1983).
the debtsof the decedent shall be sold in the action and the net pro ) .
ceedsused to pay such debts and to reimburse the creditor for @£.47 Payment of unfiled claims. If a personal represen
reasonablexpenses and attorney feérsurred by the creditor in tativehas in good faith paid unfiled claims against the estate, the
the action as approved by the court. paymentanay be allowed upon proof that thengre just demands
History: 1993 a. 4861997 a. 188 against the estate and that they were paid on or before the deadline
for filing claims under s359.01 or at any timeavith the consent
859.41 Creditor’s action for property fraudulently sold  of the heirs or beneficiariesfa€ted bythe payment. Notice that
by decedent. Whenever there is reason to believe that the estaggplication will be made for such allowance shall be giveder
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s.879.03 Payment shall be allowed on a proportional basis withle evidence that all of the circumstances und868.02 (2) (b)
otherclaims of the same class if the estate is insolvent. existed.
History: 1975 c. 3311979 c. 105s.60 (11); 1989 a. 96 (5) If the claim is allowed, ishall be paid to the same extent
asother claims of the same class. If allowed afteafigets of the
859.48 Claims of creditors without notice. (1) A claim estatehave been partially or fully distributed, any unpaid portion
not barred by s859.02 (1)oecause of the operation 0889.02 of the claim may be enforced by separate action againdistinie-
(2) (b) may be enforced only as provided in this section. utees. No distributee is liable for any amount greater than that
(2) Theclaimant shall file the claim in the court in which thedllowedunder s859.23
estatels administered within one year after the decedelgath (6) Thissection does naxtend the time for commencement
andwithin 30 days after the earlier of the following: of a claim beyond théme provided by any statute of limitations
(a) The date that the personal representative gives notice to@Rglicableto that claim.
potentialclaimant of the deadline for filing a claim against the History: 1989 a.96
estateunder s859.01or this section and of the court in which thes59 49 L ast illness and funeral expense of deceased
estateis administered. spouse. The reasonable expense of the last illness and funeral
(b) The date that the claimant first acquires actual knowledgey, if properly presented, be paid by the persoeptesentative
that the estate is being or was administered and of the courbirthe estate of a deceased spausif so paid shall be allowed
which the estate is administered. asa proper expenditure even though the surviving spouse could
(3) Theclaimant shall serve a copy of the claim upon or md#avebeen held liable for the expense.
acopy of the claim to the personal representative or the attorneyfS: 1975 ¢. 94.91 (3) (18);1975 c. 199
for the estate within 10 days after the claim is filed. 859.51 No impediment to summary settlement. Noth

(4) In any proceeding undehis section, the claimant shalling in this chapter shall impede teemmary procedure provided
havethe burden of establishing by the greater weight of the crdy ss.867.01and867.02for closing small estates.
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