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CHAPTER 804
CIVIL PROCEDURE — DEPOSITIONS AND DISCOVERY

804.01 Generalprovisions governing discovery 804.08 Interrogatories to parties.

804.015 Limits on discovery by prisoners. 804.09 Productionof documentsind things and entry upon land for inspection and
804.02 Perpetuation of testimony by deposition. otherpurposes.

804.03 Persons before whom depositions may be taken. 804.10 Physicaland mental examination of parties; inspection of medical-docu
804.04 Stipulations regarding discovery procedure. ments.

804.05 Depositions upon oral examination. 804.11 Requestdor admission.

804.06 Depositions upon written questions. 804.12 Failure to make discovery; sanctions.

804.07 Use of depositions in court proceedings.

(15\17%;&” Chhaptfter,soﬁ "ch’?‘S. (llegted bly CSUP- Cttt Ordtter 67 \M|S" 2d 585 ﬁ54 (2) (c) applies tahe award of expenses incurred in relation to the
,whnicnh contains Judicial Council Committee notes explaining each sec H H :
tion. Statutes prior to the 1983-84 edition also contain these notes. mgﬂg?s ;%rﬁ%rﬁcs:ferﬂﬁt %?éﬁgaag?’O?hztm?sn;e:éopgtee\gc};sgp
. . . provedby the person making it, or a stenographiechanical,
804.01 General provisions governing  discovery . electrical,or other recording, or a transcription thereof, which is
(1) DiscoverYMETHODS. Parties may obtain discovery by one og substantially verbatim recital of an oral statement by the person
more of the followingmethods: depositions upon oral examinamakingit and contemporaneously recorded.
tion or written questions; written interrogatories; productién (d) Trial preparation: experts. Discovery of facts known and
®pinionsheld by experts, otherwise discoverable under (pir
andacquired or developed in anticipation of litigatmmfor trial,
$nay be obtained as follows:

property,for inspection and other purposesiysical and mental
examinationsand request®r admission. Unless the court order

otherwiseunder sutx3), and except as provided iré@i4.015 the 1. A party may through written interrogatories require any

frequencyof use of these methods is not limited. otherpartyto identify each person whom the other party expects
(2) ScopeorDISCOVERY. Unless otherwise limited by order ofyg ¢l as an expert witness at trial. A party may depose any person
the court in accordance with the provisionsthis chapterthe  \yho has been identified as an expert whose opinions may be pre
scopeof discovery is as follows: sentedat trial. Upon motion, the court mayder further discov
(@) In general. Parties may obtain discovery regarda® ery by other means, subject to such restrictions as to scope and
matter,not privileged, which is relevant to the subject matter isuch provisions, pursuarto subd.3. concerning fees and ex
volvedin the pending action, whether it relates to the claim or dgensesas the court considers appropriate.
fenseof the party seeking discovery or to the claim or defense of 2 A partymay through written interrogatories or by deposi
any other partyincluding the existence, description, nature; Cugion, discover facts known or opinions held by an expert who has
tody, condition and location of any books, documentsother heenretained or specially employed by anotherty in anticipa
tangiblethings and the identity and location of persons havingn of litigation or preparation for trial and who is not expected
knowledgeof any discoverable matteft is not ground for objec g pe called as a witness at trial only upon motion showingeshat
tion that the information sought will iradmissible at the trial if ceptionalcircumstances exist under which it is impracticable for

the information sought appears reasonably calculated to lead{@ party seeking discovery to obtain facts or opinions on the same
the discovery of admissible evidence. subjectby other means.

(b) Insurance agreements. A party may obtain discovery of 3. Unless manifest injustice would result, the court shall re
the existence and contents of amsurance agreement underyuirethat the party seeking discovery pay the expert a reasonable
which any person carryingn an insurance business may be liable for the time spent in responding to discovery under the last sen
to satisfy part or all of a judgment which may be entered in the @nceof subds1. and2.; and with respedb discovery obtained
tion or to indemnify or reimburse for payments made to satisfy thaderthelast sentence of subil, the court may require, and with
judgment. Information concerning the insurance agreement is nelspectto discovery obtained under sulf, the court shall re
by reason of disclosure admissible in evidence at trial. quire, the party seeking discovery to pay the other party géair

(c) Trial preparation: materials. 1. Subject to pafd) aparty tion of the fees and expenses reasonably incurred by the latter
may obtain discovery of documents and tangible things otherwigarty in obtaining facts and opinions from the expert.
discoverableunder par(a) and prepared in anticipation of litiga  (3) ProTECTIVEORDERS. (a) Upon motion by party or by the
tion or for trial by or for another party or by or for that other partypersonfrom whom discovery is sought, and for good cause
representative (including an attornegnsultant, suretyjndemni  shown, the court maymake any order which justice requires to
tor, insurer or agent) only upon a showing that the party seekingotecta party orperson from annoyance, embarrassmer, op
discoveryhas substantial need of the materials inpitegaration pressionprundue burden or expense, including but not limited to
of the case and that the party seeking discovery is unable withenéor more of the following:
undue hardship to obtain the substantial equivalent ahtteri 1. That the discovery not be had;

alsby other means. In ordering discovery of such materials when 2. That thediscovery may be had only on specified terms and
the required showing has beenade, the court shall protect,,,jiions including a designation of the time or place;
againstdisclosure othe mental impressions, conclusions, epin )
ions, or legal theories of an attorney or other representative of a: 1hat the discovery may be had only by a methatiszov
party concerning the litigation. ery other than that selected by the party seeking discovery;

2. A party may obtain withouhe required showing a state 4. That certain matters not be inquired into, or that the scope
mentconcerning the action or its subject matter previomsge ©f the discovery be limited to certain matters;
by that party Upon request, a person not a party may oltah 5. That discovery be conducted with no one present except
outthe required showing a statemenhcerning the action or its Personsdesignated by the court;
subjectmatter previously made by that person. If the request is 6. That a deposition after being sealed be opened only-by or
refused,the person may move for a court ordSectior804.12 derof the court;
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7. That a trade secret, as defined ih34.90 (1) (c)orother to prevent prejudice or injustice. StateBeloit Concrete Stone Cb03 Ws. 2d 506

confidentialresearch, development, or commercial informatio 9N.W.2d 28(Ct. App. 1981). )
Publicrecords germane to pending litigation wexilable under s. 19.35 even

not be disclosed or be disclosed only in a designated way;  thoughthe discovengutof deadline had passed. State ex rel. Larfzentkowski,

8. That the parties simultaneously file specified documents ¥ Wis. i?fé‘i?aﬁf&éﬁ??g lestesources on photographic or video survel
H H H H WY ISI I U | Vi I
information enclosed in sealed enveIOpes to be opened as d'reﬁ‘ﬁ is protected work-product. Disclosure of the fact of the surveillance and de

by the court. scription of the materials obtained would impinge on the core of the work-product

(b) If the motion for a protective order is denied in whale doctrine. Ranft v Lyons,163 Ws. 2d 282471 N.W2d 254(Ct. App. 1991).
A litigant's request to see his or her file that is in the possession of current or former

in part, the court mayn such terms and conditions as are just, Qfounseldoes not waive the attorney—client and work product privileges anddbes
derthat any party or person provide or perdificovery Section allow other parties to the litigation discovery of those filBsrgwardt v Redlin,196

P P H 1 is. 2d 342538 N.W2d 581(Ct. App. 1995).
804.12(1) (c)applies tahe award of expenses incurred in relatlOWDiscoverabilityof lawyer work product is discussed. Statélydrite Chemical

to the motion. C0.220 Ws. 2d 51582 N.w2d 411 (Ct. App. 1998).

i H ; i substantiated assertion of privilege is substantial justification for failing to com
(C) Motions under this subsection may be heard as prescn%ﬁ/ﬁwith an order to provide or permit discoveBurnett vAlt, 224 Ws. 2d 72589

in s.807.13 N.W.2d 21 (1999).

(4) SEQUENCE AND TIMING OF DISCOVERY. Unless the court Unfiled pretrial materialén a civil action between private parties are not public re
' ordsand neither the public nor the press has either a common law or constitutional

uponmotion, for the convenience of parties and witnesses an(fié}ﬂtof access to those materials. State ex rel. Mitsubishiiwaukee County2000
the interests of justice, orders otherwisaethods of discovery WIT%6,t23t3 \;\ls.hzghl ﬂgos N'|\<N2d c?&id i der sub. (2) (¢) applies is wheth

i ; ; etest of whethethe work product doctrine under sub. (2) (c) applies is whether
may be used in angequence and the fact that apartyis Conducnmight of the nature of the document and the facsitaktion in the particular case,
discovery,whether by depositioor otherwise, shall not operatethe document can fairly beaid to have been prepared or obtained because of the pros

to delay any other par]g'discovery pectof litigation. Once a matter is classified as work product, the party moving for
discoverymust make an adequate showing that the information sought is unavailable
(5) SUPPLEMENTATION OF RESPONSES. A party who has ke  from other sources and that a denial of discovery would prejudice the
spondedo a request for discovery with a response that was comwnzf;; géal. Lane vSharp Packaging Systems, 2002 WIZZ| Ws. 2d 68640
.pleteWh.en made. is under no dUty t_O supplement the responsé‘ wscoverabilityof work-product materials reviewed by testifying expeNtat-
include information thereafter acquired, except as follows:  thews. Wis. Law June 2002.

(a) A party is under a duseasonably to supplement the party’ Thenew Wisconsin rules of civil procedure: Chapter 804. Graca9kyILR 463.

responsanith respect tany question directly addressed to all ogewggﬁss\f\}gtgrpﬂ‘;’;t‘fi:ggsu”em state of discovery isddhnsin. \in Domelen and
the following: ’ '

1. The identity and location of persons having knowledge 804.015 Limits on discovery by prisoners. (1) In this
discoverablematters. section,“prisoner’has the meaning given&01.02 (7) (a) 2.

2. The identity of each person expectetbéocalled as anex  (2) Unlessordered by the court, a prisoner in an action or spe
pertwitness at trial. cial proceeding may not obtain discovery before the ceadives

(b) A party isunder a duty seasonably to amend a prior r@ copy ofthe answer or other responsive pleading in the action
sponssf the party obtains information upon the basis of which £ommencedy theprisoner If a defendant submits a motion to
the party knows that the responsasincorrect when made, or 2. dismissora motion for summary judgment, no discovery may be
the party knows that the response though correct when made iREined until the court decides that the prisoner has a reasonable
longertrue and the circumstances are szt a failure to amend ©PpOrtunity to prevail on the merits, or until the court decides the
theresponse is in substance a knowing concealment. meritsof the motion, unless the court orders a party to sutomit

(c) A duty to supplement responses may be imposed by Orgg,covery. . o
of the court, agreement of the parties, or at any time privialo _(3) If & court allows a prisoner to obtain discovery ursuér.
throughnew requests for supplementation of prior responses. (2) before the court decides that the prisoner has a reasonable op
(6) CUSTODY OF DISCOVERYDOCUMENTS. (a) Unless the court portunity to prevail on themerits, receives a copy of the answer

in any action orders otherwise, the original copies of all depo&f Og)rt]i%wteosrc)i(i)snr?lli\ég 8?:?:%%(':;}%? gt(jtlrr?r?l,'oé dricel(rjl’?st rﬁgecrgljerrtlts
tions, interrogatories, requests for admission and responses thOr ershall be narrowly tailored to limit t?\lg giscovéryatbow
:)Oérgnv(\jlh%tlﬁiiggggq[\éi%igggygs& gtra tt'|1()ar; Sgsléttggnqzt;unem@y only discovery that is essential to enable the prisoner to obtain the
. . . evidencenecessary to his or her case. The court shall limdithe
(b) The original copy of a depositishall be retained by the ¢oyeryso as to provide a minimal intrusion in the activities of any
attorneysealed as received from the person recording the teSt"B@rsonsubject to discovery under this subsection.
ny until the appeal period has expired until made a part of the (4) If a prisoner commences an action or special proceeding,

record. e g .
History: Sup. Ct. Ordei67 Wis. 2d 585 654 (1975)1975 c. 2181985 a, 236 the court shall limit the number of requests for interrogatories,

Sup. Ct. Order130 Ws. 2d xx; Sup. Ct. OrdeL41 Ws. 2d xxi;1993 a. 486Sup. ~ Productionof documents or admissions to 15, unless good cause
Ct.JOdrderll\lCo%—??\l 191 \1/\558.623 >EX(§51)995)4997ha- 35133_ el of i d is shown for any additional requests. This number may not-be ex
udicial Council Note, 'Sub. (6) requires that the originals of discovery-doc i ;
umentsbe retained by the party witditiated the discoveryr his or her attorneyn pandeoby the ulse of subparts to the Intermgat,o”es'
lessthe court otherwise directs, until the time for appeal has expired. [Re Crder ef (5) This section does not apply when the prisoner appears by
7-1-86 nattorney who is licensed to practice law in this stat
Judicial Council Note, 1988:Sub. (3) (c) [created)] allows motions for protectivea H?sto(: . %/97 a01353 censed to practice la s state.
ordersto be heard by telephone conference. [Re Ordectéfe Jan. 1, 1988] y: :
Judicial Council Note, 1995: The revision to sub. (ZJ) 1. makes it unnecessary

to obtaina court order to take an experdleposition. By mutual agreement, practi 304,02 Perpetuation  of testimony by deposition
tioners commonly agree to take experts’ depositions without troubling the court?(ir ' .

anorder The cour power to control the discovery process isicieht to prevent ) BEFOREACTION. (a) Petition. A person who desires fierpet
abuses.The revisionis based on Rule 26 (b) (4) (AJR=C.P. Subsection (2) (d) uatepersonal testimongr that of another person regarding any
2.is amended to specify that discovery of non—testifying experts may be made bWatterthatmay be cognizable in any court of this state may fiie

terrogatorier depositions. The revision is based on Rule 26 (b) (4) (B)CEP. e L . . . .
The trial court has no authoritg order the production of documents relevant toavermed petition in any such codurt this state. The petition shall

aclaim upon which it could grant no relief. State ex rel. Rilaadge County Circuit be entitled in the name of theetitioner and shall show: 1. that the
Court, 76 Wis. 2d 429251 N.W2d 476(1977). petitionerexpects to be a party an action; 2. the subject matter

Discovery,although it has a purpose of finding admissible evidence, doesnot i i P [
ply that that whichs discovered will be admissible. ShibilskiSt. Josepk’Hospital, Bf the expected action and the petitiosénterest therein; 3. the

83Wis. 2d 459266 N.W2d 264(1978). factswhich the petitionedesires to establish by the proposed tes
Whenthe cost of discovery was several times greater thariaime for damages, timony and the petitiones reasons for desiring to perpetuate it;
a protective order against discovery was appropriatécevit & Vincent, Inc.v. 4 the names or a description of the persons the petitdmpmcts

Spacek;102 Ws. 2d 266306 N.W2d 85(Ct. App. 1981). R ; . >
A highly placed state fifial who seeks a protectiv@der should not be compelled will be adverse parties and their addresses so far as knowi; and

to testify on deposition unless a clear showing is made that the deposition is necedbg@ynames and addresses of the persons &xamined and the
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substancef the testimony which the petitioner expectzlioit (2) IN FOREIGNCOUNTRIES. In a foreign countrydepositions
from each, anghall ask for an order authorizing the petitioner tmay be taken (a) on notice before a peraathorized to adminis
takethe depositions of the persons to be examined named in tveoaths in the place in which the examination is held, either by
petition, for the purpose of perpetuating their testimony thelaw thereof or by the law of the United States, or (b) before a
(b) Noticeand service. The petitioner shall thereafter seeve Personcommissioned by the court, and a person so commissioned
notice upon each person named inpbétion as an expected-ad shallhave the power by virtue of the commission to administer
verseparty together with a copy of the petition, statthgt the pe  any necessary oath and take testimamy(c) pursuant to a letter
titioner will move the court, at a time and place named therein, fegatory. A commission or a letter rogatory shall be issued on mo
the order described in the petition. At least 20 dasfere the date tion and notice and on terms that arst and appropriate. It is not
of hearing the notice shall be senaither within or without the requisiteto the issuance of a commissiona letter rogatory that
statein the manner provided in801.11for service of summons; thetaking of thedeposition in any other manner is impracticable
but if such service cannatith due diligence be made upon anyr inconvenientand both a commission and a letter rogatory may
expectecadverse party named in the petition, the court mae Oeissued in proper cases. A notice or commission may designate
suchorder as is just for service by publicationotherwise, and the person before whom the deposition is to be taken either by
shallappoint, for persons neerved in the manner provided in shameor descriptive title. A letter rogatory may be addressed “T
801.11 an attorney who shall represent them, and, in case theyBRAppropriate Authority in (here name the country)”. Evidence
not otherwise represented, shall cross-examine the deponentbj@inedin response to a letter rogatory need noekeluded
any expected adverse party is a minor or incompeteﬁo‘?ﬁOl mer_e|yf0I’ the reason that it is not a verbatim '[_I’anSCD’rphat the
(3) applies. testimonywas not taken under oath or famy similar departure
() Order and examination. If the court is satisfied that the per from the requirements for depositions taken within the United

petuationof the testimony may prevent a failure or delay of jus.Statesunder this chapter .

tice, it shall make an order designating or describingoirsons (3) DisQUALIFICATION FOR INTEREST. No deposition shall be

whosedepositions may be taken and specifying the subjatter takenbefore a person who is a relative or employee or attorney or

of the examination and whether the depositions shall be ta@ynselof any of the parties, or is a relative or employee of such

uponoral examination owritten interrogatories. The depositions2ttorneyor counsel, or is financially interested in the action.

maythen be taken in accordance with this chapter; andaiig ~ History: Sup. Ct. Ordei67 Ws. 2d 585663 (1975)1975 c. 218

may make orders of the character provided for b&4$.09and

804.10 For the purpose of applying this chapter to depositions 894.04 Stipulations regarding discovery procedure.

perpetuatingtestimony each referencéherein to the court in Unlessthe court orders otherwise, the parties may by written stip

which the action is pending shall be deemed to refer to the coutation (1) provide that depositions may be takesfiore any per

in which the petition for such deposition was filed. s%n,at ar:yktime or Pé)ace, ucFiJ(I)'rIl an%/hnot(ijce, af)td in anycrjn(azr)merc?'rf;j
d) Use of deposition. If a deposition to perpetuate testimony/N€NS0 taken may be used like other depositions, an moai

is tgak)en undere?his section, or ﬁ althoug@?soptaken, it would }me procedures provided by this chapter for otethods of dis

be otherwise admissible in the courts of this state, it may be u$&QYery-

in any action involving the samsubject matter subsequently Hsto"Y: Sup. Ct- Orde67 Ws. 2d 585664 (1975).

broughtin this state in accordance with894.07

(2) PenpING APPEAL. (a) If an appeal has been taken from
judgmentof a court of this state or before the taking of an app
if the time therefor has not expired, the courvirich the judg
mentwas rendered may allow the taking of tepositions of wit
nesse$o perpetuate their testimony for use in ¢went of further
proceedingsn the court.

(b) In such case, the party who desires to perpetuate the t
mony may make a motion in the court for leave to take the dep

tions, uponthe same notice and service thereof as if the action poenaddressed to the deponefihe deposition of a person
pendingin the court. The motion shall show all of the followingq hfinedin prison may be taken only by leaveaufurt on such

1. The names and addresses of persons to be examinedigfiflsas the court prescribes, except when the party seeking to
the substance of the testimony which the moving party expectsiRethe deposition is the state agency dicef to whose custody

§04.05 Depositions upon oral examination. (1) WHEN
REPOSITIONSMAY BE TAKEN. After commencement of the action,
exceptas provided in 804.015 any party may take the testimony
of any person including a party by deposition upon oral examina
tion. The attendance of witnesses may be compelled by subpoena
asprovidedin s.805.07 The attendance of a party deponent or
of an oficer, director or managing agent of a party may be-com
fled by noticeto the named person or attorney meeting the re
{irementsof sub.(2) (a) Such notice shall have the force of a

elicit from each of those persons. the prisoner has been committed.
2. The reasons for perpetuating the testimony of the persong2) NoTICE OFEXAMINATION: GENERALREQUIREMENTS;SPECIAL
undersubd.1. NOTICE; NON-STENOGRAPHICRECORDING; PRODUCTION OF DOCU-

(c) If the court finds that the perpetuation of the testimony MENTS AND THINGS; DEPOSITIONOF ORGANIZATION. (&) A party de
properto avoid a failure or delagf justice, it may make an ordersiring to take the deposition of any person upon exalmination
allowing the depositions to be taken and may make orders of gi&ll give reasonable notice in writing to every other party to the
characteprovided for by s€804.09and804.10and thereupon the action. The notice shall state the time and place for taking the de
depositiongnay be taken and used in the same manner and urpigsitionand the name aratidress of each person to be examined,
the same conditions as are prescribed in ¢hiapter for deposi if known, and, if the name is not known, a general descriptién
tionstaken in actions pending in the court. ficient to identify the person or the particular class or group to

History: Sup. Ct. Orde67 Wis. 2d 585660 (1975)1975 c. 2181993 a. 486 which the person belongs. If a subpoeequiring the production
of materials is to be served on the person to be examined, the des
804.03 Persons before whom depositions may be tak - ignationof the materials to be produced as set forth in the subpoe

en. (1) WITHIN THE UNITED STaTES. Within the United States or Nashall be attached to or included in the notice. .

within a territory or insular possession subject to the dominion of (b) The court may for cause shown egéor shorten the time

the United States, depositions shall be taken beforefiaaraiu ~ for taking the deposition.

thorizedto administer oaths by the laws of the United States or of (c) The court may upon motion order that the testimony at a
this state or of the place where the examination is heldefare depositionbe recordedby other than stenographic means or vid
aperson appointed by the court in which the actigreisding. A eotapemeans as provided 8%.885.40t0 885.47 in which event
personso appointed has power to administer oaths and take tetste order shall designate the manner of recording, preserving and
mony. filing the deposition and mawgclude other provisions to assure
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thatthe recorded testimony will be accurate trustworthy If the  testimonyshall be taken stenographically or\agleotape as pro
orderis made, a party may nevertheless arrange to have a stetded by ss885.40to 885.470r recordecby any other means-or
graphic transcription made at the pastgkpense. deredin accordance with sulf2) (c). If the testimony igaken

(d) The noticeio a party deponent may be accompanied bysaenographicallyil shall be transcribed at the request of one of the
request made in compliance wittB84.09for theproductionof — parties.
documentsand tangible things #te taking of the deposition. The (b) All objections made at time of the examination tocfhali
procedureof s.804.09shall apply to the request. ficationsof the oficer taking the depositiorr to the manner of

(e) A party may in the notice name as the deponent a publictaking it, or to the evidence presented, or to the conduct of any
privatecorporation or a limited liability company or a partnershiparty,and any other objection to the proceedings, shatidbed
or anassociation or a governmental agency or a stiteoin an by the oficer upon the deposition. Upon request of any party
actionarising out of thefficer’s performance of employment andwherethe witnessas refused to answeamnd with the consent of
designatewith reasonable particularithe matters on which ex thecourt, the court may rule by telephone on any objection. The
aminationis requested. The ganization or state fifer so named court’sruling shall be recorded in the same manner as the testimo
shall designate one or morefigkrs, directors, or managing ny of the deponent. In tlabsence of a ruling by the court, the-evi
agentstpfr ?tﬂ“eff persi))ns Wh% CQnse?ﬁgﬁtthy on ES bEha”.h«?lnhdtr?enceobjected to shall be taken subject to the objections.
may setiortn, or eacperson designated, tne matters on Which the€ ¢y |n Jiey of participating in the oral examination, parties may
personwill testify. The persons sdesignated shall testify as t0ggnyewritten questions in sealed envelope on the party taking the
mattersknown or reasonably availatie the oganization. This 4o sitionand the party shall transmit the questions to theeof
paragrapfdoes not preclude taking a deposition by any other i, shall propound therto the witness and record the answers
cedureauthorized by statute or rule. verbatim

(3) DEPOSITIONSPLACE OF EXAMINATION. (&) A subpoenais (5) MOTION TO TERMINATE ORLIMIT EXAMINATION. At any time
suedfor the taking of a deposition may command the person to * h b :
whomit is directed to produce and permit inspection and copyi ringthe t%k'ng of the:]epqsmo;:, onhmotlon of a.par.tyt())r.of the
of designated books, papers, documents, or tangible things wi{gR°"enNend upon a showing that the examination Is being con

ctedin bad faith or in such manner as unreasonably to annoy

constituteor contain matters within the scope of the examinati b the d t itin which th
permittedby s.804.01 (2) but in that event the subpoena will béeMParrassor oppress the deponent or paiie court in which the

subjectto sub.(2) and s804.01 (3) actionis pending may order thefimfer conducting the examina

b 1. A ¢ b led b i q tion to cease forthwith from taking the deposition, or may limit the
(b) 1. Any party may be compelled by notice under ¢2p. scopeand manner of thiaking of the deposition as provided in
to give a deposition at any place within 100 miles from the pla g§04_01 (3) If the order made terminates the examination,

wherethat party resides, is employed or transacts business-in all be resumed thereafter onlpon the order of the court in

son,or at such other convenient place afixied by an order of . L : : :
court. A plaintiff may also be compelled by like notice to give §/Nichthe action is pending. Secti94.12 (1) (Capplies to the
awardof expenses incurred in relation to the motion.

depositionat any place within the countyhere the action is com
mencedor is pending. (6) SuBMISSION TO DEPONENT,CHANGES;SIGNING. If requested

2. A plaintiff who is not a resident of this stateay be com PY the deponent or any partwhenthe testimony is fully tran

pelledby notice undesub.(2) to attend a deposition at the pkain scribedthe deposition shall be submitted to the deponent for ex

tif's expense at any place within the county where the actiorff@ination and shall beead to or by the deponent. Any changes
commencedr is pending, or at amlace within 100 miles from I form or substance which the deponent desires to make shall be

the place wherdhat plaintif resides, is employed or transact§£ntered upon the deposition by theoefr with a statement of the

businessn person, or at such other convenient plade feed by ~ré@songiven by the deponent fonaking them. The deposition
anorder of court. shallthen be signed by the deponent, unlespé#nges by stipula

3. A defendant who is not a resident of this state may be cofig" Waive the signing or the witness is ill or cannot be foond
pelledby subpoena served within this stateive a deposition at refusesto sign. If the deposition is not signed by the deponent

s ; within 30 days after its submissida the deponent, the fafer
;asné/e[)rl\?ec; within 100 miles from the placéhere that defendant shallsign it and state on the record the fact of the waiver or of the

4. A nonparty deponent may wmpelled by subpoena'”nessor absence of the deponentloe fact of the refusal or fail

AL . " s eto sign together with the reason, if agiwen therefor; anthe
servedwithin this state to give a deposition at any place within 1(35 P ;
: . epositionmay then be used as fully as though signed unless on
miles from the place where the nonparty deponent resides, qution to suppress under&4.07 (3) (dthe court holds that

employed ransacts business in person or is served, or at such ﬁ%e reasons given for the refusal or failurestogn require rejection
er convenient place as is fixed by an order of court. given > q J
of the deposition in whole or in part.

5. In this subsection, therms “defendant” and “plaintffin -
(7) CERTIFICATION AND SERVICEBY OFFICER;EXHIBITS; COPIES;

cludeofficers, directors and managing agents of corporate defen - .
dantsand corporate plaint, or other persons designated undefOT/CE OF SERVICE. (a) The person recording the testimony shall

sub.(2) (e) as appropriate. A defendant who asserts a countgf!tify on the deposition that the witness was duly sworn by the
claim or a cross—claim shall not be considered a pléimtihin personand that the depositionastrue record of the testimony giv

the meaning of this subsection, but a 3rd party plaintifler s. €N by_ the deponent. Tigerson shaII_ then se(_:urely seal the_deposi

803.05(1) shall be so considered with respectite 3rd party tion in an envelope endorsed with the title of the action and

defendant. marked“Deposition of(here insert the name of the deponent)”
6. If adeponent is an Bter, director or managing agent 0fandshallpromptly serve it upon the attorney requesting the-depo

acorporate parfyor other person designated under jbe) the ~S1tion or send it by registerenr certified mail to the attorney-re
placéoof exapmmgtion shgll be detergmined as if t(ﬁ?gb(dgp%.lenquestlngthe depositiomnd give notice of the service to all parties

placeof residence, employment or transacting business in per&if the court. _ _ _ _
werethat of the party (b) 1. Documents and things produced for inspection during

(4) EXAMINATION AND CROSS-EXAMINATION; RECORD OF EX- theexaminatipn of_the qleponent shall, upon the request of a party
AMINATION; OATH; OBJECTIONS. (a) Examination and cross-be marked fordentlflcathnand annexed to gnd returned with the
examinationof deponents may proceed as permitted at the trilePosition, and may be inspected and copied byarty except
Theofficer before whom the deposition is to be taken shafthgut that:
deponenbn oath anghall personallyor by someone acting under  a. The person producirthe materials may substitute copies
the officer’s direction, record the testimony of the deponditte  to be marked for identification, if the persofficafisto all parties
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fair opportunity to verify the copies by compariseith the origi (c) Within 30 days after the notice and written questions are
nals;and served,a party may serve cross questions uglbther parties.

b. If the person producing the materials requests their retulithin 10 days after being served with cross questions, a party
the officer shall mark them, give each paewm opportunity to May serve redirect questions upon all other partiesthid/10
inspectand copy them, and return them to the person produci@i@gysafter being served with redirect questionpagty may serve
them. recrossquestions upoall other parties. The court may for cause

2. The original materials copied or returned under stibd. Shownenlage or shorten the time.
may be used in the same manaenf annexed to and returned with  (2) OFFICERTO TAKE RESPONSE®\ND PREPARERECORD. A COpY
the deposition to the court, pending final disposition of the casd.the notice and copies of all questions served shaletreered
(c) Upon payment of reasonable ajes therefarthe oficer by the party taking theeposition to the &iter designated in the

hallfurnish fth i h otice,who shall proceed promptlin the manner provided by s.
Eeﬁt. urnish & copy of the deposition to any party or to the dep904.05 either personally or by someone acting under tfieco’s

. direction, to take the testimony of theitness in response to the
(8) ParTICIPATION BY TELEPHONE. Upon notice by any party

. yestions and to prepare, certiéynd serve thdepositionupon,
unlessthe court otherwise orders for good cause shown, the.qegpmail it by registered or certified mad, the party who requested
nent,the reporteror any other person participating in a depositiofy

underthis section may dso by telephone. Any participant other_’ attaching thereto the copy the notice and the questions re

r’. !
; . iy ceivedby the oficer.

thanthe reporter electing to be present with any oflagticipant (©)] N)(/)TICEOFSERVICE When the deposition is served upon or
shall give reasonable notice thereof to the other participants. \ e p p

History: Sup. Ct. Orde67 Wis. 2d 585665 (1975); Sup. Ct. Orde7 Ws. 2d  Mailedto the requesting partshe person who has recorded the
vii (1975);1975 c. 2181979 c. 10; 1983 a.189 Sup. Ct. Order130 Ws. 2d xi, xix ~ testimonyshall promptly give notice thereof to all parties and the
(1986); Sup. Ct. Orderl41Wis. 2d xiii (1987); Sup. Ct. Ordet58 Ws. 2d xvii  court
(1990);1991 a. 1891993 a. 12; 1997 a. 35133 254 L

Judicial Council Committee’s Note, 1975Subs. (2) (c) and (4) (a) are amendedlsg'vs\;gryz'd?(l;(e' &&%ﬁ%@é 2‘15%2251(5&917%9;3?975 ¢. 218Sup. Ct. Order
to recognize the Vconsin Rules of Meotape Procedure and to make certainahat ,Judici.al Council Note 1990.'[Re' amendmenf of (2)] Discovery depositions are
mf?tllon tolthlegg%urt is not required prior to taking a videotape deposition. [Re Or(rj]% longer required to be filed in court, unless the coudrders. See Supreme Court
© ..]ugir::.ial'Count]:iI Notes, 1986Sub. (3) (b) is amended to conform tegitorial Orderqf May 1,1986. ) . .
scopeof deposition notices and subpoenas to the 100-mile provision of Rule 45 g#y?ewsed sub. (3) conforms practice under this section to s. 804.05 (7). [Re Order
F.R.C.Pas amended in 1985. [Re Ordelr -1-86] - 1-1-91]

Sub.(7) (a) is amended to require thia¢ deposition be served upon the attorney
ratherthan filed in court. See s. 804.01 (6). [Re Order7efl-86] 804.07 U fd - . di

Judicial Council Note, 1988:Sub. (4) (b) is amended to allow contact vifth : se O epositions _'n court procee_ Ings.
courtby telephone to obtain its ruling on any objection, on request of anygmatty (1) USEOFDEPOSITIONS. At the trial or uporthe hearing of a mo

W“Sh tge( SC)O[”SQ”E ‘Lf]thﬁ court. 0 articinate in & deoosition by teleoh tion or an interlocutory proceeding, any part or all of a deposition,
ub. created] allowsny person to participate in a deposition by telephon ieci ; ;

uponnotice by any party unless good cause to the contrary is sfRev@rder ef So far_ as admissible undére rules of ewqence applled as thou_gh
Jan.1, 1988] thewitness were thepresent and testifying, may be used against

Vanoanaice 1 Al pAricIsaS t Teqred f any pevicipant .2 dopoaiion to be sl PAIY Who wass present or represented at the takitig depo
by telephonelectspto be%resent wi?h any othe¥ Sarticigant. The rgquirement is alil on or who haq reasor_]a_ble notice thereof, in accordance with
primarily at the situation in which one party is in the physical presence degre ~ any of the following provisions:
gg.ntl,!vf_llglt])thers are not, by allowing othersm present if they choose. [Re Order (@) Any deposition may be used by any pddythe purpose

A highly placed state fifial who seeks a protectivrder should not be compelled of contradicting or impeaching the testimony of deponent as a wit

to testify on deposition unless a clear showing is made that the deposition is neces¥@85s.

tsoogrﬁ‘_’\f\,rl‘ég?é%g'fi%g%;é'ff' Statdeloit Concrete Stone CBO3 Ws. 2d 506 (b) The deposition of a party or of anyone who at the time of

While not subject to the rules of civil proceduiee department of revensesub  taking the deposition was anfifer, director or managing agent
{)hoenaautlgori_ty doeg n_thhpe(;mit ittto talt<e pos;ession of subriog?aedbrecords for greemployee or a person designated und€04.05 (2) (e)or

anone business dayl he department may however repeatedly subpoena recol 0 H H 0
until its investigation is completedtate vKielisch,123 Wis. 2d 125365 N.w2d §64O6(1) t_O' teStlfy on behalf oh pL_IbIIC or pl’lVZ_—:lte_ corporation,
904 (Ct. App. 1985). limited liability company partnership or association or govern

mentalagency which is a party may be used by an adverse party

804.06 Depositions upon written questions. (1) Serv- for any purpose. » ) )

ING QUESTIONS;NOTICE. (a) After commencement of the action, (€) 1. Thedeposition of a witness other than a medical expert,
exceptas provided in €04.015 any party may take the testimonywhetheror not a partymay be used by any party for any purpose
of anyperson, including a partigy deposition upon written ques if the court finds any of the following:

tions. The attendance of witnesseay be compelled by subpoe a. That the witness is dead.

naas provided in 805.07 The attendance of a party depor@nt b, That the witness is atgreater distance than 30 miles from
of an oficer, director or managing agent of a party may be eonthe place of trial or hearing, or is out of the state, and will not return
pelledby noticeto the person to be deposed or his or her attornggforethe termination of the trial or hearing, unless it appears that
meetingthe requirements of 804.05 (2) (a) The deposition of theabsence of the witness was procured by the peyirg the
aperson confined in prison may be taken only by leave of cogéposition.

on suchterms as the court prescribes, except when the person. That the witness is unable to attend or testify because of
seekingto take the deposition is the state ageacyficer to age,illness, infirmity or imprisonment.

whosecustody thg prisoner has been .clommltted. . . d. That the party ééring the deposition has been unable to
(b) A party desiring to take a deposition upon written queSt'OB?ocurethe attendance of the witness by subpoena.

shall serve them upon evepther party with a notice stating the e. Upon application and notice, that exceptional circum

nameand address of the person who is to answer them, if knowpei ist that make idlesirable. in the int + of iusti d
andif the name is not known, a general descriptioficightto S _thn%esems dat n:ﬁ el eS|tra e, 'rf' e ?.rest;]) Jtustl'ce an ¢
identify the person or the particular class or group to which tifgt" duéregarad to the importance ot presenting e tesumony o

personbelongs, and the name or descriptive title and addres<'é"esse®rally in open court, to allow the deposition to be used.

the officer before whonthe deposition is to be taken. A deposi 2. The deposition of a medical expert may be used by any
tion upon written questions may be taken gitblic or private _partyfor anypurpose, without regard to the limitations otherwise
corporationor a limited liability company or a partnership or assdmposedby this paragraph.

ciationor governmentahgency in accordance with894.05 (2) (d) If only part of a deposition isfefred in evidence by a party
(e). anadverse party may requitiee party to introduce any other part
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which ought in fairness to be considered with the paroduced, anyofficer or agent, who shall furnish such informatanis avail
andany party may introduce any other parts. ableto the party Interrogatories maywithout leave of court, be

(e) Substitution of parties pursuant t@63.10does not déct  Servedupon the plaintifafter commencement of the action and
theright to use depositions previousken; and when an actionuponany other party with or after service of the summons and
in any court of the United States or of any state has been dismigggBplaintupon that party
andanother action involving the same subject matter is afterward(b) Each interrogatory shall be answered separately and fully
broughtbetween the same parties or their representativescor in writing under oath, unless it is objected to, in which event the
cessorsn interest, all depositions lawfully taken in the former ageasondor objection shall be stated in lieu of an ansvigre an
tion may be used in the latter as if originally taken therefor ~ swers are to be signed by the person making them, and the objec

(2) OBJECTIONSTO ADMISSIBILITY. Subject to sul(3) (c)and tions signed by the attorney making them. Phey upon whom
to 5.804.03(2), objection may be made at the trial or hearing tfé€ interrogatories have been served shall serve a copy of-the an
receivingin evidence any deposition or part thereof for any reasgyers.and objections if anyvithin 30 days after the service of the
which would require the exclusion of the evidence if the witnedgterrogatoriesexcept that a defendant may serve answers-or ob
werethen present and testifying. jectionswithin 45 days after service of the summons and-com
(3) EFFECTOFERRORSAND IRREGULARITIESIN DEPOSITIONS. (3) plaintupon that defendant. The court may allow a shorter er lon

Asto notice. Al errors and irregularities in the notice for taking?€"ime. The party submitting the interrogatories may move for
a depositionare waived unless written objection is promptinorder under $804.12 (1with respect to any objection to or oth

servedupon the party giving the notice. er failure to answer an interrogatory

(b) Asto disqualification of officer. Objection to taking a depo _ (2) SCOPE:USEAT TRIAL. (@) Interrogatories may relate to any
sition because of disqualification of thefioér before whom itis Matterswhich can be inquired into unde@g4.01 (2)and the an
to betaken is waived unless made before the taking of the depc¥fersmay be used to the extent permitted by 804.t0911
tion begins or as soon thereafterthas disqualification becomes _ (P) Aninterrogatory otherwise proper is not necessarily ebjec
known or could be discovered with reasonable diligence.  tionablemerelybecause an answer to the interrogatory involves
(c) Asto taking of deposition. 1. Objections to the competencyan opinion or contention that relates to fact or the application of

of a witness or tthe competencyelevancyor materiality of tes @ to fact, but the court may ordémat such an interrogatory need
t be answeredntil after designated discovery has been-com

timony are not waived by failure to make them before or dur"{%ﬁetedor until a pretrial conference or other later time
thetaking of the deposition, unless the ground of the objection P :

onewhich might havebeen obviated or removed if presented at (3) OPTIONTO PRODUCEBUSINESSRECORDS. Where the answer
thattime. to an interrogatory may be derived or ascertained from the busi
2. Errors and ifregularities occurring at the anehmination "€SSrecords of thearty upon whom the interrogatory has been

in the manner of taking the depositiontfie form of the questions S€rvedor from anexamination, audit or inspection of such busi
or answers, in the oath offiaation, or in the conduct of parties, 1€SSrecords, or from @ompilation, abstract or summary based

anderrors of any kind which might be obviated, removed, or Curgaereon,and the burden of deriving or ascertainihg answer is

if promptly presentecare waived unless seasonable 0bjectio%ubstantlallythe same for the party serving the interrogatory as for

theretois made at the taking of the deposition. the party served, it is a diifient answer to such interrogatory to
. ) . . specifythe record$rom which the answer may be derived or as
3. Objections tahe form of written questions submitted-un cetainedand to abord to the party serving the interrogatoeg
ders.804.06are waived unless served in writing upon the par

Yonableopportunity to examine, audit or inspect such records and
propounding them within the time allowed for serving th PP y ’ P

; . A €0 make copies, compilations, abstracts or summaries.
succeedingross or other questions and within 5 days after SEIViCyistory: Sup. Ct. Ordei67 Wis. 2d585 676 (1975)1975 c. 2181993 a. 12

of the last questions authorized. 1997 a. 133

(d) Asto completion and return of deposition. Errors and irreg et 8 SEeueai ten 0N TS 0T s wincent. e,
ularitiesin the manner in which the testimony is transcribefi®r spacek102 Ws. 2d 266306 N.W2d 85(Ct. App. 1981).
depositionis prepared, signed, certified, sealed, endorsed; transrhe efective use of written interrogatories. Schoone and MB&MLR 29.
mitted, filed, or otherwise dealt with by thefioer underss.
804.05and804.06are waivedinless a motion to suppress the degg4.09 Production of documents  and things and entry
positionor some part thereof is made with reasonable promptng@%n land for inspection and other purposes. (1) ScopE.
aftersuch defect is, or with dulligence might have been, ascer Any party may serve on any other paatyequest (a) to produce
tahntetd. . Sup. CL Ordes7 W, 2d 585673 (19751975 ¢. 218Sup. Ct. Ord andpermit the party making the request, or someone acting on the
73Wis. 3d xxl;ip(19?6)EL§83 a. fézsup. ct. o(rderle),o We. 5d xxixl?i'gséms;g%r party’sbehalf, to inspect and compny designated documei(its:
a.112; 1995 a. 225 cluding writings, drawings, graphs, charts, photographs, phono-

. Igucdigigl2 ((Jbt;un_cl_:g Corfnmittee’s Noge,(%)91t76;§egti?g) f(ig)‘},m r(12Ds talée;n frorg ._records,and other data compilations from which information can
R.C.P, . e reference In sub. 0 "'sup. IS changed 1o read 's H r
(3) (c)” to correspond with subdivision (d) (3) irRFC.P 32 (b). [Re Ordeeffective Lﬁ)e obtained, translated, ifecessaryby the respondent through

Jan.1, 1977] detectiondevices into reasonably usable form), or to inspect and
Judicial Council Note, 1986:Sub. (1) (e) is amendedriflect the fact that depesi - copy, test, or sample any tangible things which constitute or con

ggnifffgﬁr]o‘ be filed except upon order of the court. See s. 804.05 (7) @Jdi®e  tain matters within the scope 0f&04.01 (2)and which are in the

Undersubs. (2) and (3) (c) 1., a hearsdjection was not waived by the failure _possessiorcustody or Con_tml of the party upon whom the request
to object at deposition. Streleckiiremans Ins. Co. of Newa®8 Wis. 2d 464276  is served; or (b) to permit entry upon designated land or other
N.W.2d 794 (1979). [ﬁéopertyin the possession or control of the party upon whom the

Thedefendans evidentiary deposition of its doctor expert taken subsequent to ; ; ;
plaintiff’s discovery deposition of the doctor didt prevent the plainfifs use of the quesis served for the purpose of inspection and measuring, sur

discoverydeposition at trial. Martin.\Richards176 Ws. 2d 339500 N.w2d 691  veying, photographing, testing, or sampling the property or any

(Ct. App. 1993). designatedobject or operation therein, within the scope of s.
804.01(2).
804.08 Interrogatories to parties. (1) AVAILABILITY; PRO- (2) ProcEDURE. Except as provided in 804.015 the request

CEDURESFORUSE. (a) Except as provided in&04.015 any party may,without leave of court, be served upon the pldiafter com

may serve upon any other party written interrogatories to be anencemenbf the action and upon any other party with or after
sweredby the party served, af the party served is a public orpri service of the summons and complaint upon that parhe re
vatecorporation or dimited liability company or a partnership orquestshallspecify a reasonable time, place, and manner of mak
anassociation or a governmental agency or a stigewih an ae  ing the inspection and performirtige related acts. The party upon
tion arising out of the diter’s performance of employmerty whomtherequest is served shall serve a written response within
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30 days after the service of the request, except that a defendiamngdunder\/\f&anmggfd%l;_)igellin;;- Karl vEmployers Insurance of aMsau,78
mayserve a response within 45 days after service of the summbffis>? 284254 1 (1977). N
. etrial court may order a claimant to consent to the release and inspection of

andcomplaint upon that defendarnthe court may allow a shorter peajthcare records and reports of treatment recepied to the claimed injury if the
or longer time. The response shall state, with respect to each iteqesteshowsthat the records may reasonably lead to discovery of admissible evi
or categorythat inspection and related activities willimrmitted  fenceand e cimant Bas ar 0P oy 0 Boe e ey o
?:;gglr:gcs)lt’e:k;jggilﬁ)snsstﬂglIr%gusetzttésdfoct))é)?ec(t:%%]nvﬁI:’:Trl]ag\(/aetrg)t g;.?t Medicalrecords discovery in 1&consin personahjury litigation. 1974 WLR 524.
of an item or categoryhe part shall be specified. The party-sub .
mitting the request may move for an order undepg.12 (Lwith 804-11 Requests for an&ls,smn. (1) REQUESTFORADMIS-
respecto any objection to or other failure to respond toréigriest  S'ON- (&) Except as provide 'ngk);'gls % party ma)f/ Serve upon
or any part thereof, or any failure to permit inspection as rény Other party a written requefstr the admission, for purposes
quested. of the pending action onlyf the truth of any matters within the

(3) PERSONSNOT PARTIES. This rule does not preclude an indeSCOpeOf s.804.01 (2)set forth in the request that relatestate

pendentaction against a person not a party for production of-docgents or opinions of fact af the application of law to fact, 4n
mentsand things and permission to enter upon land. uding the genuineness of any documents described in the re

History: Sup. Ct. Ordei67 Wis. 2d 585 678 (1975)1975 c. 2181997 a. 133 3g|eesst'str$e(§/pheasvgfgeogr??regtrz (SJ?hae”eraieS eS?JyrﬁgbggqhaégeaﬁueSt
. o o ablefor inspection and copyingThe request mayvithout leave
804.10 Physical and mental examination of parties;in - of court, beservedupon the plaintffafter commencement of the
spection of medical documents. (1) When the mental or actionand upon any other panwith or after service of the sum
physicalcondition, including the blood group or the ability to-purmonsand complaint upon that party

suea vocation, of a party is in issue, the court in which the action (b) Each matter of which an admission is requested bball

is pending may ordethe party to submit to a physical, mental 0g o atelvset forth. The matter is admitted unless, withiiags

time, place, manneconditions and scope of the examinamdl s\ o5 h0n the party requesting the admissionritten answer
the person or persons by whom it is to be made. or objection addressed to the mattgnedby the party or atter
~(2) In any action brought to recover damages for personal ifey, but, unless the court shortens the timeefendant shall not
juries, the court shall alsorder the claimant, upon such terms agerequired to serve answers or objections before the expitdtion
arejust, to give to the other party or any physician named in thg gays after service of the summons aodnplaint upon the
order,within a specified time, consent and the right to inspegt gefendant. If objectionis made, the reasons therefor shall be
X-ray photograph taken in the course of the diagnosis or trea{ated. The answer shall specifically deny the matter or set forth
mentof the claimant. Theourt shall also order the claimant ta detail the reasons why the answering party cannot truthfully ad
give consent and the right to inspect and copy any hospital; megit or deny the matterA denial shalfairly meet the substance of
cal or other records and reports that are within the scope of discge requested admission, and when good faith requires that a party
ery under s804.01 (2) qualify an answeor deny only a part of the matter of which an ad

(3) (a) No evidence obtained by an adverse party by a courtission is requested, the party shall specify so much of it as is true
orderedexamination under sulpl) or inspection under suf2) andqualify or deny the remaindeAn answering party may not
shallbe admitted upon the trial by reference or otherwise unlggige lack of information oknowledge as a reason for failure to
true copies of all reportgrepared pursuant to such examinatioadmitor deny unless the party states that he or she had made rea
or inspection and received by such adverse party have been deldnableinquiry and that the information known or readilytain
eredto the other party or attorney not latkan 10 days after the ableby the party is insfitient to enable thparty to admit or deny
reportsare received by the adverse paiTe party claiming dam A party who considers that a matter of which an admisdsésn
agesshall deliver to the adverse parity return for copies of re beenrequested presents a genuine issue for trial may nétaon
ports based on court—ordered examination or inspectidryea groundalone, object to the request; the party nsajpject to s.
copy of all reports of each person who has examined or treated 8@&.12(3) deny the matter or set forth reasons why the party can
claimant with respect to the injuries for which damages aneotadmit or deny it.

claimed. (c) The party who has requested the admissions may move to
(b) This subsection applies to examinations made by agreleterminethe suficiency of the answers or objections. Unless the
ment of the parties, unless the agreement expregslyides courtdetermines thaan objection is justified, it shall order that an
otherwise. This subsection does not preclude discoveryrepart answerbe served. If the court determines that an answendes
of an examining physician or the taking of a deposition of the prgomply with this section, it may order either that the matter is ad
sicianin accordance with any other statute. mitted or that an amended answer be served. The courtimay
(4) Upon receipt of written authorization and consent signdigu of these orders, determine that final disposition of the request
by a person who has been the subject of medical care or treatrrie@made at a pretrial conferenoeat a designated time prior to
or in case of theleath of such person, signed by the personal-reptéal. Section804.12 (1) (clapplies to the award of expenses in
sentativeor by the beneficiary of an insurance policy on the pegurredin relation to the motion.
son’slife, the physician or other person having custodypmf (2) EFFecTOFADMISSION. Any matter admitted under thése
medical or hospital records or reports concerning such care tiwn is conclusively established unless the court on motion permits
treatmentshall forthwith permit th@erson designated in such auwithdrawalor amendment of the admission. The court may per
thorizationto inspectind copy such records and reports. Any pemit withdrawal or amendment when the presentation of the merits
sonhaving custodyf such records and reports who unreasonakdy the action will be subserved thereby and the party who obtained
refusesto comply with such authorization shall be liable to thghe admission fails to satisfy the court that withdrawal or amend
party seeking the records or reports for the reasonableeces  mentwill prejudice the party in maintaining the action or defense
sarycosts of enforcing the pargytight to discover onthe merits. Any admission made by a party under this section
History: Sup. Ct. Ordei67 Ws. 2d 585680 (1975)1975 c. 2181993 a. 424 s for the purpose dhe pending action only and is not an admis
1995 a. 345 .y o . sion for any other purpose nor may it be used against the party in
Although a personal injury claimastcounsel attended a stipulaiedependent !
medicalexamination withou€ourt order or the defendesiknowledge, the trial court @ny other proceeding.

did notabuse its discretion in refusing to limit cross—examination of the physicianHistory: Sup. Ct. Orde67 Wis. 2d 585682 (1975)1975 c. 2181977c. 447s.
sincethe presence of counsel was not prejudicial and the court order could have (2601983 a. 192Sup. Ct. Order N®5-04 191 Ws. 2d, xxi (1995)1997 a. 133
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Thetrial court erred in ruling that requests for admissions were limited to matters 3, An order striking out pleadings or patti@reof, or staying

?f;gg‘f)’_"e‘j in the pleadings. SchmidGisen, 111 Ws. 2d 226330 N.W2d 547 f,rther proceedings until therder is obeyed, or dismissing the ac

Summanyjudgmentcan be based upon a pastfgilure to respond to a request for iON OF proc_eeding)r any part thereof, or rendering a judgment by
admissionseven if an admission would be dispositive of the entire case. Bamloof Tdefaultagainst the disobedient party;
Riversv. Zimmer 112 Wis. 2d 624334 N.W2d 230(1983). . . . ..

A court may permit withdrawal of admissions if both statutory conditions under 4. In lieu of any of the foregoing orders or in addition thereto,

sub.(2) are met, but it is not required to do so. A court may consider ssEigigry  anorder treating as a contempt of court the failure to obepany

of discovery abuse when deciding whether to permit withdrawal or amendnaeht of i i i
missionspoth wherdetermining prejudice under sub. (2) and when otherwise ex dersexcept an order to submltanphysmal, mental or vocational

e . H
cising the courts authority tocontrol the orderly and prompt processing of a casééxammatlon
Mucek\, Nationwide Communications, Inc. 2002 Whp 60,252 Ws. 2d 426643 (b) Inlieu of any of the foregoing ordersinraddition thereto,
A negligence claing total value was not a proper subject of a request for admlgﬂlecourt S.hz.i” require the party fa”mg to Obey the order or the at
sion. Kettner v Milwaukee Mutual Insurance Cb46 Ws. 2d 636431 N.w2d 737 torneyadvising the party or both to pay the reasonable expenses,
(Ct. App. 1988). including attorney fees, caused by the failure, unless the court
RequestsFor Admissions in Méconsin Civil Procedure: Civil Litigatios’ finds that the failure was substantially justified or that other cir

Double-Edgedword. Kinsler 78 MLR 625. h
oublemdgedword. Rinsier cumstancesnake an award of expenses unjust.

. . . (3) EXPENSESONFAILURE TOADMIT. If a party failsto admit the
804.12 Failure to make discovery; sanctions. (1) Mo-  genyinenessf any document or the truth of anyatter as re
TION FORORDERCOMPELLINGDISCOVERY. A party upon reasonable g estedinder s804.11 and if the party requesting the admissions
noticeto other parties and all personteated therehymay apply  thereafteproves the genuinenesithe document or the truth of
for an order compelling discovery as follows: the matter the requesting party may apply to the court for an order
(@) Motion. If a deponent fails to answer a question-prarequiringthe other party to pay the requesting party the reasonable
poundedor submitted under 804.050r 804.06 or a corporation expensesncurred in the making of that proof, including reason
or other entity fails to make a designation undé0g.05 (2)(e) ableattorney fees. The cowshall make the order unless it finds
0r804.06 (1) or a party failto answer an interrogatory submittecthat (a) the request was held objectiongtliesuant to sulgl), or
unders.804.08 or if a partyin response to a request for inspectio(b) the admission sought was of no substantial importance, or (c)
submittedunder s804.09 fails torespond that inspection will be the party failing to admit had reasonable ground to believe that he
permittedas requested or fails to permit inspection as requestefishe might prevail on the matter (d) there was other good rea
the discovering party may move for an order compelling an agonfor the failure to admit.
swer,or a designation, or an order compelling inspection in ac (4) FaiLURE OF PARTY TO ATTEND AT OWN DEPOSITIONOR SERVE
cordancewith the request. When taking a deposition on oral €Xnswers To INTERROGATORIESOR RESPONDTO REQUESTFOR IN-
amination.the proponent of the question may complete or adjoUBecTioNOR SUPPLEMENTRESPONSES.If a party or an dicer, direc
the examination before he she applies for an ordelf the court  tor, or managing agent of a party or a person designated under s.
deniesthe motion in whole or in pait, may make such protective 8o4.05(2) (e)or804.06 (1)to testify on behalbf a party fails (a)
orderasit would have been empowered to make on a motion mageappear before thefafer who is to take the partydeposition,
pursuanto s.804.01 (3) afterbeing served with a proper notice, or (b) to serve answers
(b) Evasive or incomplete answer. For purposes of this subsec objectionsto interrogatoriessubmitted under s804.08 after
tion an evasive or incomplete answer is to be treated as a failpreperservice of the interrogatories, or (c) to serve a written re
to answer sponseo a request for inspection submitted und&04..09 after

(c) Award of expenses of motion. 1. If the motion is granted, Properservice of the request, or (d) seasonablgupplement or
the courtshall, after opportunity for hearing, require the party g¢menda response when obligated to do so und&b4.01 (5)the
deponentvhose conduchecessitated the motion or the party oourtin which the action is pending on motion may make such or
attorneyadvising such conduct or batfithem to pay to the mev dersin regard to the failure as are just, and among others, it may
ing party the reasonable expenses incurred in obtainingrtlee  take any action authorized under s(#).(a) 1, 2. and3. In lieu
including attorney fees, unless the court finds that the oppositi@hany order or in addition thereto, the court shall require the party
to the motion was substantially justified tvat other circum failing to act or the attorney advising the pastyooth to pay the
stancegnake an award of expenses unjust. reasonablexpenses, including attorney fees, caused by the fail

2. If the motion is denied, the court shall, after opportunity f e,unless the court finds that the failure was substantially justi

hearing, require the moving pagythe attorney advising the mo led or that other circumstances make award of expenses-un

tion or both of them to pav to the partvagnonent who o Osedjust. The failure to act described in this subsection may not be
the motion the reasone?blg experign-:ﬂt)r/redpin opposing tﬁg mo excusedn theground that the discovery sought is objectionable

tion, including attorney fees, unless the court finds that the maki{g/essthe party failingto act has applied for a protective order as

of the motion was substantially justified trat other circum providedby s.804.01 (3) ) . .
Stances‘nake an award Of expenses unjust_ (5) TELEPHONEHEARINGS. Motions Under thIS section may be

L ) L ardas prescribed in 807.13
3. If the motion is granted in part and denied in part, the COUN. 0" 50"t orden7 Wis. 20585 684 (19751975 c. 94.3; 1975 c. 200
may apportion the reasonable expenses incurreelation to the 215 sup.'ct. OrderL41 Wis. 2d xiii (1987);1993 a. 424490

motionamong the parties and persons in a just manner Cross-reference: See also $85.11 (5) regarding failure tappear at deposition.

(2) FAILURE TO COMPLY WITH ORDER. (a) Ifa party or an dicer, N Judicial Council Note,1988:Sub. (5) [created] allows discovery motions to be

. ” . gardby telephone conference. [Re Orddeefive Jan. 1, 1988]
director, or managing agent of a party or a person designated undgfimposed solely fofailure to obey a court ordewithout evidence of bad faith

s.804.05 (2) (epr804.06 (1L)o testify on behalf of a party fails or no merit, sanctions imposed under sub. (2) (&) deny due process. Dulbioeh v
to obey an order to provide or permit discovémgluding an order ShoreBank.75 Ws. 2d 597249 N.w2d 797(1977).

. . . . A defendans failure to produce subpoenaed documents did not relieve the plain
madeunder sub(1) or s.804.1Q the court in which the action is i of the obligation to make a prima facie case. Paulsen Luimbew Anderson,

pendingmay make such orders in regard to the faiig@re just, 91 Wwis. 2d 692283 N.w2d 580(1979).
and among others the f0||owing; Althoughthe plaintif failed in the duty to disclosestexpert identity the defend
. . antfailed to show hardship that would justify excluding the expéestimony Jen
1. An order that the matters regarding which the order Waskev. City of Brookfield, 108 Ws. 2d 537322 N.W2d 516(Ct. App. 1982).
madeor any other designated facts shall be takdye established The court exercised proper discretion in dismissing a claim when the claimants

for the purposes of the action in accordawie the claim of the failedto provide responsive answéesinterrogatories,engaged in dilatory conduct
e X andthere was no justification for their failure to appear and produce documents at
party obtaining the order; depositions.Englewood Apartments Partnershi@rant & Co119 Wis. 2d 34 349
2. An order refusing to allow the disobedient party to suppd¥tW-2d 716(Ct. App. 1984).

. f i - Althoughthe trial court had no power under sub. (2) (a) 4. to compel an HIV test,
or oppose deS|gnated claims or defenses, or prOthItIng the q' id have that power in equitysyring v Tucker 174 Wis. 2d 787498 N.W2d 370

obedientparty from introducing designated matters in evidence;o93).
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Thepersonnel commission may not award costs and attorneys fees for discoge$18 592 N.W2d 287(Ct. App. 1998).

motionsfiled against the state under the Fair Employment Andportation Dept. If the constitution or statutes require proof betbeecircuit court can enter a par
v. Personnel Commissiofiy6 Ws. 2d 731500 N.W2d 664(1993). ticular judgment or ordetthe court cannot enter the judgment or order without the
Theapplication of sub. (3) is discussed. Michael A.Bolsrud178 Ws. 2d 137  appropriateshowing. The circuit court may determine that a pmetgtion or inaction
502 N.W.2d 918(Ct. App. 1993). providesadequate cause for sanctions against that pButythat does not allow the
: . — : ~courtto dispense with any constitutional or statutory burden of proof that must be sat
Thetrial court erred in not considering other less severe sanctions before dis| h : ? .
ing an action for failure to comply with a demand for discovery when no bad faith ec\i/\;lasrlozrdtol%rggr'l\rp%ééugggent or ordevelyn C.R. ¥Tykila S. 2001 W1 10,
found. Hudson Diesel, Inc..\Kenall,194 Ws. 2d 531535 N.W2d 65(Ct. App. H :

1995 Thetrial court abused its discretion by ordering the defendant in a civil suit to fore
)_' ) . ?o its rights to insurance coverage for punitive damages when theofssglets to

A circuit court may impose both non—-compensatory and compensatory monefaiirancecoverage was not before the court. City @s¥\Allis v WEPCO, 2001 WI
sanctiondor the same conduct. Hurkoller, 206 Ws. 2d 334557 N.W2d 429(Ct. App 226,248 Ws. 2d 10635 N.W2d 873
App. 1996). ) o o . Whena sanction causes the ultimafemissal of an action, the sanctioned party’

A substantiated assertion of privilege is substantial justification for failing te comctionmust be egregious and without clear and justifiable excuse. Egregiousness is
ply with an order to provide or permit discoveBurnett vAlt, 224 Ws. 2d 72589  not synonymous with bad faith. A party can be guiltggfegiousness without acting
N.W.2d 21 (1999). in bad faith or having its counsel act in bad faith. Sentry Insuramzvis, 2001 WI

Counsel'segregious acts may be imputed to the client. SmiBolde,224 Ws.  App 203,247 Ws. 2d 501634 N.W2d 553
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