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CHAPTER 767
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767.001 Definitions. In this chapter: (2m) “Major decisions”includes, but is not limited to, deci

(1d) “Department’means the departmeat workforce de sionsregarding consent to maygonsent to enter military service,
velopment. consento obtain a motor vehicleperators license, authorization

(1m) “Genetictest’ means a test that examines genetic marier nonemegency health care and choice of school and religion.
erspresent on blood cells, skin cells, tissue cells, bodily fluid cells (3) “Mediation” meansa cooperative process involving the
or cells of another body material for the purposel@iermining partiesand a mediatpthe purpose of which is teelp the parties,
the statistical probability of an alleged fattepaternity by applying communication and dispute resolution skills, define

(1s) “Joint legal custody” means thmondition under which andresolvetheir own disagreements, with the best interest of the
both parties share legal custody and neitbemty’s legal custody child as the paramount consideration.

rightsare superigrexcept with respect to specifiddcisions as set (1) “Mediator” means a person with specéills and training
forth by the court or the parties in the final judgment or order i gispute resolution.

(2) “Legal custody” means: _(5) “Physicalplacement” means the condition under which
(a) With respect to any person granted legal custody of a chilghrty has the right to have a child physically placed with piaaty
otherthan acounty agency or a licensed child welfare ageney Ugnd has the right and responsibility to make, during that place
der par (b), the right and responsibility to make major decisiong,ent, routine daily decisions regarding the cteldare consistent
concerninghe child, except with respect to specified decisions gsy, major decisions made by a person having legal custody
setforth by the court or the parties in the final judgment or order (6) “Sole legal custody” means the condition under which one
~ (b) With respect to the department of health and family Seﬁarty has legal custody
vicesor a county agency specified in48.56 (1)or a licensed History: 1987 a. 3551995 a. 100279, 404 1997 a. 327, 35.

child welfare agency granted legal custody of a child, the rightsyoTe: 1987 wis. Act 355 which created this section, contains explanatory
andresponsibilities specified under48.02 (12) notes.
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Sub.(2m) confers the right to choose a ctsldéligion on the custodial parent. (L) To determine paternity
Langev. Lange, 175 Wis. 2d 373N.W.2d (Ct. App. 1993). .
A custodial parens right to make major decisions for the children does not give (M) To enforce or revise an order for suppemtered under s.

thatparent the right to decide whether the actions of the noncustodial parent-are &®.355 (2) (b) 4, 48.357 (5m) (3)48.363(2), 938.183 (4)
sistentwith those decisions. &dd v DeHahn214 Ws. 2d 221571 N.W2d 186(Ct. 938.355(2) (b) 4,938.357 (5m) (aW 038.363 (2)

App. 1997). - . .

(2) “Divorce” means divorce from the bondsmatrimony or
767.01 Jurisdiction. (1) The circuitcourts have jurisdiction absolutedivorce, when used in this chapter
of all actions &gcting the familyand have authority to do all acts History: 1977 c. 105418 1979 c. 3%.50; 1979 c. 1961979 c. 352s.22, 39,

andthings necessary and proper in such actions and to carry t%@ﬁf&’éf?ﬁﬁ% }1273913826;-%2192?333? ggapdf?figg%eg‘lzls\.’gsizéd(gg

ordersand judgments into execution as prescribed in this chap®osa’ 7q 77, 404 1997 a. 271999 a. 103
All actions decting the family shall be commenced acah A circuit court does not have subject matter jurisdiction in a divaten to deter

i i ge attorney fees between attorney and client that the attorney continues to repre
dtu Citetdazci th&)rdtetl’s antd er]Jdgnme_:]tS_te nforr(t:Ed afccrordlng t? thsgéé]htin the divorce action. StaseyStaseyl68 Ws. 2d 37483 N.W2d 221(1992).
Statutedn réspect 10 aclions In circuit court, as 1ar as applicabley giyorce action terminates on the death of a spouse. After the death an order pro

except as provided in this chapter hibiting an act in regard to marital property entered in the divorce may not be enforced
(2) In an action to establish paternity or to establish or enfongEerch. 767. As the parties are legally married at the time of death, the sole remedy

- . ! L X . : resolving for resolving disputes over marital property lies under s. 766.70. Socha
achild support obligation, in regard to a child who is the subjeg ochazo%l Ws. 2d 472 555pN_WZd (152 Ct. Appp,"lgéa),

of the action, a person is Subject to the jurisdiction of the courts ofhereis no authority in thi?/\}:hapctjeraﬂow a namedchan?e for children i;1 a divorce
; : ; action. Jocius vJocius218 Ws. 2d 103580 N.W2d 708(Ct. App. 1998).
this state as prowded in $69.2010r 801.05 . . Section767.02 (1) (i) allows all actions to modify a judgment in an actif@cifig
(3) An action under s{67.45may be brought in the county in marriageto be commenced in any court having jurisdiction under 767B81Atty.
which the child or the alleged father resides or is foundf the ~ Gen. 106.

fatheris deceased, in which proceedings for probate of his est?;gst—divorcq’udgment venue imulticounty situations. Whipple. WBB Oct.

havebeen or could be commenced. The 1977 amendments to theiddonsinFamily Code. Perkins, 1978 WLR 882.
History: 1975 c. 391977 c. 4491979 c. 3%.50; 1979 c. 196352 Stats.1979

S.767.01;1987 a. 271993 a. 326 -
Cross-Teference: See s765.001for provision as tintent and construction of this 767.025 Filing procedures and orders for enforcement

chapter. or modification of judgments or orders in actions affect -
Thetrial court has broad authority emforce its family court judgments and maying the family . The following filing procedures shall apply to

employany remedy customarily available to courts of equityvas appropriate to i ; o :
direct the defendant to the pay the plafigiimedical expenses whéredefendant all enforcement or modification petitions, motions or orders to

hadnot converted n insurance policy as ordered under a divorce decree. .RRuter v Showcause filed forctions decting the family under §.67.02
ter,80 Ws. 2d 56 257 N.W2d 861(1977). 1) (i):

Whena husband complied with the original court order to make property division ' . . . e .
installmentpayments, the court had no authority to order the husband theay (1) EXceptas prowdgd in sulf2), if a petition, motion or order
wife’s income tax on installments. rihht v. Wright, 92 Wis. 2d 246284 N.w2d 894 ~ to show cause requesting enforcement or modificaifanjudg
(ls\)/zr?)e.npossession of the parsyhomestead was awarded by the divorce judgmementor order in an action m‘Cting the fam”y which was granted
to the wife to be sold upon her death with the proceeds divided betiegzarties, rﬂy a court_of this statis filed in a county oth_e_r than the count_y 'n
thefamily court and probate court had concurrent jurisdiction. Morrissedervis:  Which the judgment was rendered, the petitioner or party bringing
Se$ﬁ~9,9 ,V\:js- 2? 3,67299 NaWZdt59Ci(Cti_APP51§A?O)- s not reauired Cthe motion or order to show cause shall sarmbpy of the petition,

ejoinder of divorce ana contract actions between spouses IS not required. :
field v. Caulfield, 183 Ws. 2d 83515 N.W2d 278(Ct. App. 1994). ﬁ%t'o_” OI’hC_)r(r]l]ELIO_ SQOW cause and dsuménol?s to the clerk of the

Whenone party to a divorce dies during the action the court loses jurisdiction, FOUrtin which the judgment was rendered. If a question arises as

cluding jurisdiction toenforce prior orders. SochaSocha 183 Ws. 2d 390515  to which court shoulexercise jurisdiction, a conference involv

N.W.2d 337 (Ct. App. 1994). in hi Il nsel an rdian litem m n
An injunction against enan, whose petition to establish himself as father of 2 chi 9 bot JUdgeS' all counsel and gua dians ad lite ay be co

drenhad been denied, to stayway from the children until they reach age 18 was-with enedunder s807.13 (3)t0 resolve the queStionThe petit_ioner_ .
in the courts power to enforce its judgments and orders. Paternity of C.A.S. & C.DShall send a copy of any order rendered pursuant to this petition,

185Wis. 2d 468518 N.W2d 285(Ct. App. 1994). motion or orderto show cause to the clerk of the court in which

A family court has jurisdiction to heaguitable claims against 3rd parties that af . :
fectthe rights of parties to a divorce, such as a claim agaiBst party title holder the Ong'nal JUdgment or order was rendered.

of property claimed to actually be part of the marital estate. ZaBabel,210 Ws. (2) (a) Except as provided in ch69, if the petition, motion
2d'337, 565 N.W2d 240(Ct. App. 1997). ; A

Ch. 822, the Uniform Child Custody Jurisdiction Act, does not, in and of itself, e8r .Order to show c;ause is for enforcement or mOdIfIC&!t!Oﬂ of
tablisha suficient statutory basis for persorjatisdiction over a nonresident defend Chl|d support, family supporr malntena_-nCe_ ordethe _petltlc_)n,
antin a paternity proceeding. Paula M.SNeal A. R226 Wis. 2d 79593N.W.2d  motion or order to show cause shall be filed indbanty in which

486(Ct. App. 1999). the original judgment or order was rendered cthias county where
767.015 Child custody jurisdiction.  All proceedingselat the minor child.ren .reside. unless any of the following applies:
ing to the custody of children shall comply with the requirements 1. All parties, including the stater its delegate if support,
of ch.822 supportarrearages, costs or expenses are assigned undé ch.
History: 1975 c. 2831979 c. 325.50; Stats. 1979 s. 767.015. stipulateto filing in another county
) . ) . ) 2. The court in the county which rendered the original judg
767.02 Actions affecting the family . (1) Actions afecting mentor order orders, upon good cause shown, the enforcement or

thefamily are: _ modification petition, motion or order to show cause to be filed in
(@) To afirm marriage. anothercounty
(b) Annulment. (b) If the parties have stipulated to filing in another county un
(c) Divorce. derpar (a) 1, the petitioner or party bringing the motion or order
(d) Legal separation (formerly divorce from bed and boardo show cause shall send a copy of the petition, motion or order to
(e) Custody showcause and the summons to the clerk of court in the county

in which the original judgment or order was rendered.

(c) If the court in the county which rendered the origjoet
mentor order orders the petition, motion or order to show cause

(f) For child support.
(g) For maintenance payments.

(h) For property division. to be filed inanother county under p4g) 2, the petitioner or

(i) To enforce or modify a judgment or orderimaction déct-  party bringing the motion or order to show cause shall attach a
ing the family granted in this state or elsewhere. copy of the order when filing the petition, motion or order to show

() For periodic family support payments. causein the other county

(k) Concerning periods of physical placement or visitation (4) If a petition, motion or order to show cause for enforce
rightsto children, including an action to prohibit a move with omentor modification of a child support, family support or mainte
the removal of a child under867.327 (3) (c) nanceorderis filed and heard, regardless of whether it is filed and
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heardin a county other than the county in which the originaljud@67.04 Actions to affirm marriage. ~When the validity of
mentor order was rendered, any judgment or order enforcingamy marriage shall be denied or doubted by either of the parties the
modifying the original judgment or order shalecify that pay otherparty may commence an action téiraf the marriage, and
mentsof support or maintenance, and payments of arrearagesh@judgment in such action shall declare such marriage valid or
support or maintenance, if argre payable to the department oannulthe same, and be conclusive upon all persons concerned.
its designee, whichever is appropriate. History: 1979 c. 3%.50; Stats. 1979 s. 767.04.

History: 1989 a. 2121993 a. 326481; 1995 a. 2791997 a. 27

Venuefor a petition to modify or enforce an out-of-state custody decree is tf§§7.045 Guardian ad litem for minor children. 1) Ap-

tywhere the jud tis filed though the jud t be filed i : . :
Counynere e fudament =l syen ok e edamert may b fed I 8Boruen (a) The court shal appoint a guardian ad litem for a
minor child in any action décting the family if any of the follow
767.027 Notice and service of process requirements. ing conditions exists:
(1) In any action under §67.02 (1) (iYto enforce a judgmeioir 1. The court has reason for special concero déise welfare

orderwith respect to child support, due process requirements o a minor child.
latedto notice and service of process are satisfied to the extent that2, Except as provided in pgam), the legal custody grhysi

the court findS_ fi" of the following: _ ~ calplacement of the child is contested.
(a) That adiligent efort was made to ascertain the location of (am) The court is not required to appoirgterdian ad litem
the respondent. under par(a) 2.if all of the following apply:

(b) That written notice of the action to the respondent has been 1 | egal custody or physical placement is contested in-an ac

deliveredto the most recent residential addresemployer ad  tjon to modify legal custodyor physical placement under s.
dressprovided by therespondent under §67.263 (2)to the 767 32501 767.327

countychild support agency unders9.53 (5) . 2. The modification sought would nstibstantially alter the
(2) The department shall promulgate rules that specify thgnoyntof time that a parent may spend with his or her child.

processhat the department will use under s{i).(a) to ascertain 3 Th ¢ determi  the following:
thelocation of the respondent. Notwithstanding gd(b), the ) € court de grmlnes any o e_ 0 0W|.ng. . .
processspecified in the rules shall utilize all reasonable means to @. That the appointment of a guardian ad litem will not assist
which the department has access, including electronic means!f¢ court in the determination regarding legal custodptysical
terfaceswith other programs and information provided by thelacemenbeqause the facts or circumstances of the case make the
postmasterfor determining the current addresfahe respondent. likely determination clear

History: 1997 a. 191 b. That a party seeks the appointment gfiardian ad litem

Cross Refeence: See also cfDWD 42, Wis. adm. code. solely fora tactical purpose, or for the sole purpose of delag

. not for a purpose that is in the best interest of the child.
767.03 Annulment. No marriagemay be annulled or held b) Th it int di d litem f . hild
void except pursuant to judicial proceedings. No marriage may(?) The court may appoint a guardian ad litem for a minor chi

be annulled after the deatf either party to the marriage. A courtT any action a‘éctin_g th_e family if the c_hil(ﬁ legal custody or
may annul a marriage enteréato under the following circum physicalplacement is st|pulat_ed_to be W't.h any person or agency
stances: other than a parent of the child drat the time of the actiorthe

1) A pary laked capacy to consent o the marrage at 19517 1 egal cutocy oforphysicaly piceth anyper
time the marriage was solemnized, either because obagause _.: A . .
: . O ; stipulationin this or any other action.

of mental incapacity or infirmitpr because of the influence of al .
cohol, drugs, or other incapacitating substances, or a party was in (¢) The attorney responsible for suppemforcement under s.
ducedto enter into a marriage by force or duress, or by fraud ind-53(6) (a)may request that the cownta circuit court commis
volving the essentials of marriage. Suit may be brought by eiti§pner appoint a guardian ad litem to bring an action or motion on
to consentno later than one year after the petitioner obtaindtbeen acknowledged undef767.62 (1)or a substantially simi
knowledgeof the described condition. lar law of another state or adjudicated for the purpose of determin

(2) A party lacks the physical capacity consummate the ing the paternity of the child, and the court or circuit courtcom

marriageby sexual intercourse, and at the time the marriage wiSSionershall appoint a guardian ad litem, if any of the following

solemnizeathe other party did not know of the incapaciguit 2PPlies: _
may be brought by either party no later thaare year after the peti 1. Aid is provided under €6.261 48.57 (3m)or (3n), 49.19
tioner obtained knowledge of the incapacity or 49.450n behalf of the child, or benefits are provided to the

(3) A party was 16 or 17 years of age and did not have the cGRild’S custodial parent undes.49.141t0 49.161 but the state
sent of his or her parent or guardian or judicial approval, or a paifydits delegate under 49.22 (7)are barred by a statute of limita
wasunder 16 years of age. Suit may be brought byititeraged tiOns from commencing an action under&7.450n behaliof the
partyor a parent or guardian at any time prior to the agftain €Nl d.
ing the age of 18 years, but a parent or guardian must bring suit2. An application for legal services has béied with the
within one year of obtaining knowledge of the marriage. child support program under49.220n behalf of the child, but the

(4) The marriage is prohibited by the law$this state. Suit Stateand its delegate under4®.22 (7)are barred by a statute of
may be brought by either party within 10 years of the marriagéhitationsfrom commencing an action unde767.450n behalf
exceptthat the 10~year limitation shall not appinere the mar ©f the child.
riage is prohibited because either party &vasther spouse living  (d) A guardian ad litem appointed under.j§ey shall bring an
at the time of the marriage and the impediment has not fgeenactionor motion for the determination of the chddaternity if
movedunder s765.24 the guardian ad litem determindisat the determination of the

History: 1977 c. 1051979 c. 3%s.50, 92 (2) Stats. 1979 s. 767.03. child’s paternity is in the child'best interest.
A remarriage, although unlawful ini¥¢onsin and dissolved through an annul . . . . o .
ment,is suficient to terminate maintenance under s. 767.32 (3). The requirement that(e) NOthmg in this subsection prOthItS the court fer makmg

maintenancée terminatedollowing remarriage is unconditional. FalkRalk,158 ~atemporary order under 867.23that concerns the child before
leitfld 18;‘462 N.w2d 54;((3‘- _Adpp-t hlggo). _ e barties' leganrala 9Uardian ad litem is appointed or before goardian ad litem
ougha marriage mape “void”, the marriage governs the parties’ legal-rela : f ;
tionsunless it is annulled. Sinai Samaritan Medical Cehlterv McCabe 197 Ws. hasmade a recommendathn to the coyrt, if the cdarermlnes
2d 709 541 N.w2d 190(Ct. App. 1995). thatthe temporary order is in the best interest of the child.
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(2) TiME FORAPPOINTMENT. The court shall appoint a guardiarresponsibldor the reimbursement. The court meyforce its or
ad litem undersub.(1) (a) 1.or (b) whenever the court deems itdersunder this subsection by means of its contempt power
appropriate. The court shall appoint a guardian ad litem undes{)Hs;Szt%:l 957qu- Cltéglrg%SOV\é%g% s\;/ii S(t19t7li:é%7 c.7 é%i%gsl?W% 59,'533255'

H il H A C. C. .99, otats. S. . a. up.
sub.(1) (a) 2.at the time specified i8. 767.11 (12) (b) Unless v 5l 151 ws. 2d xxv (1989)1993 216, 481 1995 a. 27201, 289, 404 1997
uponmotion by a party or its own motion, the court determingsios 191: 1999 a. 92001 a. 61

thatearlier appointment is necessary Judicial Council Note, 1990:This section clarifies and expands s. 767.045, as it

. . wasamended byt987 Wisconsin Act 355 It also incorporates the substance of s.
(3) QuauiFicaTIoNs. The guardian ad litem shall be an attorgpg gsinto it. Sub. (1) (a) specifies the situations in which the court is required to

ney admitted to practice in this state. No person who is an inteppointa guardian ad litem. Sub. (1) (a) 1. reflects the desirability of broad discretion
H H H ; e court to appoint a guardian ad litem. Of specialisateb. (1) (b). While the

estedparty ina procegdlng, appears as Counse.l Ina progeedlné% rthas always had the discretion to appoint a guardian ad litem in such situations,

behalfof any party or is a relative or representative of an interesigglcommittee concluded that it is desirable to specifidalitify these situations

party may be appointed guardian ad litem in that proceeding. asrequiring special attention.

. : Sub. (2) is the present law which takes into account the need for mediation.
(4) ResponsieiLITIES. The guardian ad litem shall be an advo Sub.(4) defines the role of the guardianliaem. It clarifies that the responsibility

catefor the best interests of a minor child as to patereijal CUS s as an advocate for the best interests of the child. It emphasizes the need for the

tody, physi(;al placement and support. The guardian ad litem sh;gﬂrdianad litem to function independentlyhile giving broad consideration to the

: H . ws of others, including the children, social workers and the like. It also specifies
function mdependentl,yln the same manner as an attorney fOr;ﬁtthe guardian atitem shall function in the same manner as the lawyer for a party

partyto the action, and shall considbutshall not be bound by Amongother things, this means that the guardian ad litem communicates with the
the wishes of the minor child or the positions of others as to theurtand ftheftlawyeé; in thﬁ fﬁme manf:etr_as aflav\%ef for apasge tws informa )

. : : : : n on relevant issuehirough the presentation of evidence or in other appropriate
b_estlnterests of the minor child. The guardian ad Ilt'em shall co&f;ysand generally functions as the lawyer for a palnythis case the “party” is the
siderthe factors under §67.24 (5)and custody studies under Sbestinterests of the children. Su) also enumerates specific duties to emphasize
767.11(14). The guardian ad litem shall review and comment tb}?LP?“CU'éf 'mfPOVLa“CG- sian ol ot the wishes of the child

ot ; ; ediscretion for the guardian ad litem to communicate the wishes of the child in

the court on any mediation agreement fm‘pu'atlon made under.sub.(4) was added it987 Wisconsin Act 355as was much of sub. (6). These are
S.767.11 (12) Unless the child otherwise requests, the guardighchanged.
ad litem shall communicate to tlewurt the wishes of the child as Sub.(5) specifies that the appointment terminates at the final order or the-conclu
to the childs |ega| custody or physical placement und@&63.24 sionof the appeal unless the court otherwise directs. The courteaagoint or con

. . . . tinuethe appointment of the guardian ad litem after this but is required to state the
(5) (b). Theguardlan ad litem has none of the rights or duties gopeof the responsibilities for such period. [Re Ordéetive Jan. 1, 1990]
a general guardian. If both spouses have ability to pagch should be required to contribute to the pay

f : ment of the guardiaadlitem’s fee, with the percentage to be paid by each to be deter
(4m) STATUS HEARINF" (a) S.Ubje.Ct to pa((b), at any tlme_ after ‘minedin the courts discretion. &sch v Tesch,63 Wis. 2d 320217 N.W2d 647
120days after a guardian ad litem is appointed under this sectiQo7a4).
aparty may request that the court schedule a status heglater Whenthe guardiarad litems report was timely disclosed to both parties, the trial

to the actions taken and work performed by the guardian ad litéfH" d;g "W";egdiggg’%%tﬁ i\;‘\};%dgﬁ(tlhgeﬁ?p‘m during a custody hearing. Allen v
in the matter ' ' : '

An increase of visitation righfsom 24 days to 75 days per year hadicieht im-
(b) A party maynot sooner than 120 days after a status hearipagtupon the welfare of the children tequire the appointment of a guardian ad
underthis subsection is held, request that the court schedule 'é{% - Bahr v Galonski 80 Wis. 2d 72257 N.W2d 869(1977).

: . he appointment of a guardian ad litem pursuant to sub. (1) and s. 891.39 (1) (a)
otherstatus hearing on the actions taken and work performed;©¥andated when paternity is questioned and also when there are special concerns.

the guardian ad litem in the matter Specialconcerns arisehen a child welfare is directly at issue, as is the case when

anexisting family is disrupted. Johnsondohnson157 Ws. 2d 490460 N.w2d
(5) TERMINATION AND EXTENSION OF APPOINTMENT. The ap  166(Ct. App. 1990).

pointmentof a guardian ad litem under si) terminates upon A guardian ad litem may not be called as a witness in a custody proceeding. The
the entryof the courts final order or upon the termination of anyG-A.L. is to communicateith the court as a lawyer for a party and to present-infor

- - . . - “mation by presenting evidencelollister v Hollister, 173 Ws. 2d 413496 N.W2d
appealin which the guardian ad litem participates. The guardlﬁﬁ‘z(m_ App. 1992).

ad litem may apraL may participate in an appeal Ord_UWi' A guardian ad litem coulact in a separate action involving the child outside of the

ther If an appeal is taken by any party and the guardian ad Iltemrgotg borltghmal aptpmﬂtmtter?t even thtougf} anotherbguarﬁrt&hltetm hid fbgen B s
i ; pointedby the court when the separate action was brought. Interest of Brandon S.S.

choosesnot to participate in that appeal, he or she shallifite  379\vis 5414 507 N.w2d 94(1993).

the appellate court a statement of reasons for not participating. Ifrhe courts power to appropriate compensation dourt-appointed counsel is

respectiveof the guardian ad literm'decision not to participate in necessarjor the efective operation of the judicial system. In ordering compensation

i i court ordered attorneys, a court should abidénbys. 977.08 (4m) rate when it
anappeal, tha@ppellate court may order the guardian ad litem Q{nretain qualified, ééctive counsel at that rate, but should order compensation at

participatein the appeal. At any time, the guardian ad litem, amrate undeSCR 81.05or 81.02 or a higher rate when necessary to sedectieé
party or the person for whom the appointmenhisde may request counsel Friedrich v Dane County Circuit C92 Ws. 2d1, 531 N.W2d 32(1995).

in writing that thecourt extend or terminate the appointment or The denial of a childs request to intervene in a divorce action was correct. The
guardianad litem fulfills the requirement that a childestitled to representation.

reappointment.The court may extend thappointment, or reap  joshua. v. Nancy K.201 Ws. 2d 655549 N.W2d 494(Ct. App. 1996).
pointa guardian ad litem appqlnted under this section, aﬂer'thel leuasi—judiciaI immunity extends to a guardiarliten’s negligent performance
nal order or after the termination of the appeal, but the court sHak divorce proceeding. Paige K. BMolepske219 Ws. 2d 418580 N.W2d 289
specmcallystate the scope of the respon3|b|I|t|es of the guardl ndérsub. (6), if only one of the parties is indigent, the court natyorder the

adlitem during the period of that extension or reappointment. county or the indigent party to pay guardian ad litem fdée courts only option

; ; is to order the non-indigent party to pa9imstead vCircuit Court for Dane County
(6) CompeNsaTION. The guardian ad litem shall be compen;jou App 261,240 Ws. 2d 197622 N.W2d 29

satedat a rate that the court determines is reasonable calte  The“why behind appointing guardians ad litem for childiemtivorce proceed
shallorder either or both parties to pay all or any pathe com  ings. Podell, 57 MLR 103.

pensatiorof the guardian ad litem. In addition, upon motion by

the guardian ad litem, the court shall order either or both partié®/.05 Procedures. (1) JurispicTioN. A court of this state

to pay the fee for an expert witness used by the guardiliteiagl havingjurisdiction to hear actionsfatting the family may exer

if the guardian ad litem shows that the use of the expert is-ne€ésgjurisdiction as provided under ch69 or 801

saryto assist the guardian ad litem in performingdriger fune (1m) Resipence. No action under §.67.02 (1) (apr (b) may
tionsor duties under this chaptelf both parties are indigent, thebe brought unless at least onetbé parties has been a bona fide
courtmay direct thathe county of venue pay the compensatioresidentof the county in whiclthe action is brought for not less
andfees. If the court orders a county to pay the compensaftiorthan30 days next preceding the commencement of the action,
the guardian ad litem, the amouatdered may not exceed theunlessthe marriage has been contracted within this stéten
compensatiompaid to private attorneys undei93.7.08 (4m) (h) oneyear prior to the commencement of the action. No actien un
The court may order a separate judgment for the amount of-theders.767.02 (1) (c)or (d) may be brought unless at least one of
imbursementin favor of the county and against the party or partiéke parties has been a bona fide resident of the county in which the
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actionis brought for not less than ﬁ@yg next preceding the com A cause of action under s.766.70 requires that the complained of conduasarise

; ; a result of the marital relationship and a breach of the good faith duty between
mencemenof the action. No action un_derm7'02 (1) (cmay . spouses.Once a divorce is commenced, th&m must be resolved in divorce court.
be brought unless at least onetbé parties has been a bona fid@ cause of action between spouses arising outside the marital relationship, such as

residentof this state for not less than 6 months next preceding thetockbroker—client relationship, does not fall withiry6.70 and may be main
commencemenf the action tainedindependent of the divorce. KnafeldDain Bosworth, Inc224 Wis. 2d 346

) 591N.W.2d 61L (Ct. App. 1999).
(2) ACTIONS FOR CUSTODY OF CHILDREN. Subjectto ch.822,

the question of a child' custody may be determinas an incident 767.07 Judgment of divorce or legal separation. A

of any action decting the family or in amdependent action for courtof competent jurisdiction shall grant a judgmendivbrce

custody. The efect of any determination of a chitdcustody shall or legal separation if:

not be binding personally against any parent or guardian unlesg ) Therequirements of this chapter as to residence and mar
the parent or guardian has been made personally SWOJEE ju  j546assessment counseling have been complied with;

risdiction of the court in the action as provided under8d1i or (2) (a) In connection with a judgment of divorce or legaba

_has_beeq nOt'f'e.d undes.822.05as provided in $522.12 Noth t}on,the court finds that the marriage is irretrievably broken un
ing in this section may be construed to foreclose a person othagrs 767.12 (2) unless pab) applies

thana parent who has physical custadya child from proceeding

underch. 822 (b) In connection with a judgment of legal separation, the court
(3) ParTES. The party initiating an actionfatting the family g?]gs that the maritalelationship is broken under#67.12 (3)

shallbe denominated the petitioneFhe party responding to the . o

action shall be denominated the respondent. All references to(3) To the extent it has jurisdiction to do so, twirt has con

“plaintiff’ in chs.801to 807 shall apply to the petitioneand all Sidered.approved or made provision for legal custdtigsupport

referenceso “defendant” in chs801to 807 shall apply to the ke Of @any child of the marriage entitled sapport, the maintenance

spondent. Both parties together may initiate the petition by sidH either spouse, the support of the family undé6.261and the

ing and filing a joint petition. The parties to a joint petition shaflispositionof property

becalled joint petitioners. The parties to aj(p'Btition shall state History: 1971 c. 2201977 c¢. 1051979 c. 3%s.50, 92 (4); Stats. 1979 s. 767.07;
it . > . ~ 1987a. 3551989 a. 132

W.Ithm the jOInt_petItIOI’l .that both parties consent to personaHunsA divorce judgment did not bar a wieaction against her former husband for torts

diction and waive service of summons. allegedlycommitted during the marriage. StuartStuart,143 Ws. 2d 347 421

(4) PeTimion. All references to a “complaint” iohs.801to  N-W.2d505(1988).

807 shall apply to petitions under&57.085
PRy fop 767.075 State is real party in interest. (1) The state is

(5) TITLE oFACTIONS. An actionafiecting the family under s. real party ininterest within the meaning of&3.01for purposes

767.02(1) (a)to (d) or (g) to (k) shall be entitled “In re the mar - . : : . ;

. A - . . of establishing paternifgecuring reimbursement of aid paid, fu
riageof A.B. and C.D.”, except that an independent action for vi Lire support z?n% costs)sas app?opriate inaation af cting the
tationunder s.767.245 (3) shall be entitled “In re visitation wit mily in any of the following circumstances:

A. B.”. An action afecting the family undes.767.02 (1) (f)or ) . ) .
" A child custody (&) An action to establish paternity whenever thesecism

(m) shall be entitled “In re the support of A.B.”. FLH ! - i A
pletedapplication for legal services filed with the chddpport

actionshall be entitled “In re the custody of A.B.Ih all other re :
spectsthe general provisions of ct01and802respecting the Programunder s49.22or whenever 5/67.45 (6mjr (6r) applies.

content and form of the summons and pleadings shall.apply ~ (b) An action to establish or enforce a child support or mainte
(6) DismissAL. An action afiecting the family may not be dis nanceobligation whenever there is a completed application for le

missedunder $805.04 (1)unless all the parties who have ap9@l services filed W!th the child support program undet9s22

pearedn the action have been served with a copthefnotice of ~ (c) Whenever aid under 46.261, 48.57 (3m)or (3n), 49.19

dismissaland have had an opportunityfile a responsive plead or49.45is provided on behalf of a dependent child or benefits are
ing or motion. providedto the childs custodial parent under 49.141t049.161

(7) ACTIONSFORCERTAIN INTERSPOUSALREMEDIES. If a spouse  (cm) Whenever aid under 46.261 48.57 (3m)or (3n), 49.19
hasbegun an action against the other spouse un@é6sz0and or 49.45has, in the past, been provided on behalf of a dependent
either or both spouses subsequently bring an action under tbigld, or benefits have, in the past, been provided to the shild’
chapter for divorce, annulment or legal separation, the actighsstodialparentunder ss49.141t049.161, and the child family
may be consolidated by the court exercising jurisdiction under thseligible for continuing childsupport services unddb CFR
chapter. If the actions are consolidated, to the extent the procedd02.33
al and substantive requirements of this chapter conflict thigh (2) (a) Except as provided in pgb), in any action décting
requirementsinder s766.7Q this chapter controlsNo action un  the family under a child support enforcement program, an-attor
ders.766.70may be brought by a spouse against the other spongg acting under $19.220r59.53 (5) including any district atter
while an action fodivorce, annulment or legal separation is penghey or corporation counsel, represents only the state. Child sup
ing under this chapter portservices provided by an attorney as specified in(¢iblo not

History: 1977 c. 105418 447,1979 c. 3%s.50,92 (4) 1979 c. 1961979 ¢. 352 createan attorney—client relationship with any other party
5.39; Stats. 1979 s. 767.05983 a. 3261983 a. 44%.67; 1985 a. 371993 a. 326 .
481; 1995 a. 68 (b) Paragraph(a) does not apply to aattorney who is

As a general mattethe childs best interests will be served by living with a parentemployedby the department under49.22or a county under s.

If circumstances compel a contrary conclusionjritexests of the child, not a sup 59 53(5) or(6) (a)to act as the guardian ad litem of the minor child
posed right of a parent to custodgntrols. In a dispute between a father and-a d? ) h f lishi .
ceasednothets parents, the court erred in concluding that it must award custodyfO the purpose of establishing paternity

anatural parent unless he was unfit or unableate for the children. LaChapellv  History: 1977 c. 4181979 c. 3%.50; 1979 c. 35%.39; Stats. 1979 s. 767.075;

Mawhinney,66 Wis. 2d 679225 N.W2d 501(1975). 1983a. 275.2202 (57)1987 a. 4131989 a. 311993 a. 326481; 1995 a. 25.9126
Whena divorce action was brought before the residency requirement was met{®#; 1995 a. 201275, 289, 404 1997 a. 35105

actionwas never commenced and the petition could not be amended after the requird/henparents each own a 1/2 interest in the future proceeds of real estate and the

mentwas met. Siemering Biemering95 Ws. 2d 111, 288 N.W2d 881(Ct. App.  statecontributes to child support, the court may not ottlercustodial parent to pay

1980). child support in the form of an accumulating real estate lien in favor of the state. State
The prohibition under sub. (7) of commencing an action undé66.70 while a  exrel. v Reible,91 Ws. 2d 394283 N.W2d 427(Ct. App. 1979).

divorce,annulment, or legal separation action is pending is constitutional. Haack vA mother is a necessary party in a paternity action brought by the state. Paternity

Haack,149 Ws. 2d 243440 N.W2d 794(Ct. App. 1989). of Joshua E171 Ws. 2d 327491 N.W2d 136(Ct. App. 1992).
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A mothets and childs interests in a paternigiction are not sti€iently identical 2. The minor child.
to placethem in privity for the purpose of res judicata. Chad M.&enneth J.Z. . .
194 Wis. 2d 690535 N.W2d 97(Ct. App. 1995). 3. The person with legal custody of the child.

Sub.(2) (b) allows a county corporation counsel to act as the guardian ad litem for 4. A nonlegally responsible relative.

achild in a paternity action so long as he or she only represents the child and does ng . . .
representhe state in the action. Chad M.GKenneth J.Z194 Ws. 2d 690 535 (b) The court in the action shall, as provided und&63.25
N.W.2d 97 (Ct. App. 1995). or 767.26 determine and adjudge the amoungrif; the person

Jeoecausa child has right to bring an independent action for paternity under ghouldreasonably contribute tihe support and maintenance of
would be a\?ioﬁation oefl?heoch?ldr?gug p(r)o;éese'}sarigﬁtsstg1 greclsud: ?hee:%i‘led froymal?tig?atlt espouse or child and h_OW the sum should be pfiid. This amount
ing the paternity issue. Mayonia M.M.Kieth N.202 Ws. 2d 461551 N.W2d 34~ mustbe expressed as a fixed sum unless the parties have stipulated
(Ct. App. 1996). to expressing the amount apercentage of the paysrincome
andthe requirements under&7.10 (2) (am) 1o 3. are satisfied.
Theamount so ordered to be paid may be changed or modified by

the court upon notice of motion or order to show cause by either

767.077 Support for dependent child.  The state or itdel
egateunder s49.22 (7)shall bringan action for support of a minor
child under s767.02 (1) (for, if appropriate, for paternitgieter ; ;
minationand childsupport under ¥67.45whenever the child’ party upon sdfmen.t e\{ldence.

right to support is assigned to the state undé6.261 48.57 (3m) (c) The determination may be enforced by contempt preceed

b 2.0r(3n) (b) 2,49.145 (2 9.19 (4) (h) 1. bor49.775 (2 ings, an account transfer under7§7.267or otherenforcement
gbZn) if a(II o)fgh)e foIIowing(azaé?f (4) () ) mechanismas provided under 67.30

(1) Thechild has been deprived of parental support by reasgp(d) N any S|UCh S#pport action therehshal_l be nﬁ_rilin%fenrer
of the continued absence of a parent from the home. €r costs taxable to the persespouse, the minor child, the person

. with legal custodyr the nonlegally responsible relative, but after
h 2 A courht has notssu?d an r(])rdher under7£7.25reﬂum2%j theaction has been commenaah filed the court may direct that
the parent who is absent from the home to support the child. 5y hart of or allfees and costs incurred shall be paid by either
History: 1987 a. 271995 a. 289404 1997 a. 27105

party.
767.078 Order in case involving dependent child. (1) (3) If the state or any subdivision thereof furnishes public aid
(a) In this subsection, “case involving a dependent child” meaffs@ SPouse odependent child for support and maintenance and
anaction which meets all of the following criteria: the spouse, person with legal custody or nonlegally responsible

. e : lativefails or refuseso institute an appropriate court actiors un
1. Is an action for modification of a child support order und - . ‘
s.767.320r an action in which an order for child support is r(:%f;rth'S chapter to provide for the same, the person irgehair

: countywelfare activities, the county chiklipport agency under
quiredunder s767.25 (1)767.51 (3)or 767.62 (4) s.59.53 (5)or the department is a real party in interest under s.

2. The childs right to support is assigned to the state undef7 g75and shall initiate an action under this section, for the pur
$.48.57 (3m) (b) 20r(3n) (b) 2.0r49.19 (4) (h) 1. b. pose of obtaining support and maintenance. Any attorney
3. The child haseen deprived of parental support by reasasmployedby the state or any subdivision thereof may initiate an
of the continued absence of a parent from the home. actionunder this section. The title of the action shall be “In re the
(b) Except as provided in p#c), in a casénvolving a depen supportor maintenance of A.B. (Child)".
dentchild, if the childs parent who is absent from the home is not History: 1971 ¢.22Q 1971 c. 30%.116 1973 c. 2371975 c. 821977 c. 105

+1979 c. 3255.50, 92 (4) Stats. 1979 s. 767.08981 c. 3171983 a. 271985
employed,the court shall order that parent to do one or more 975175 15572 41319(8€§ a. 2121993 a. 48119995 2 5mdio (19) 1608 5

thefollowing: 201, 404 1997 a. 2735; 1999 a. 1622001 a. 16
i i ) Fourfactorsrequired to find a party estopped from seeking a revision of an order
li hld Iﬁgglrstirogo(r)élvork ah pUb“C employment bte estab areenumerated. Nichols Nichols,162 Ws. 2d 96 469 N.W2d 619(1991).
sheaunder s o Countychild support agencies can initiate actions to compel suppadet this sec
2. Apply for jObS. tion without payment of filing fee72 Atty. Gen. 72

3. Participate in & job training program. 767.081 Information from the office of family court
(c) An order is not required under pe) if the court makes commissioner. (1) Upon the filing of an action fcting the

written findings that there igood cause for not issuing the ordef iy the ofice of family court commissioner shall inform the
(2) Subsectior{l) does not limit the authority of a court te is partiesof any services, including referral serviceserd by the
suean orderother than an order under s(, regarding employ  office of family court commissioner arigy the director of family
mentof a parent in an action for modification of a child suppo#ourt counseling services under7&7.11
orderunder s767.32or an action in whiclan order for child sup 2 U ; ; ;
; . ponrequest of garty to an action &fcting the family
portis required under §67.25 (1) 767.51 (3)or 767.62 (4) including a revision ofjudgment or order under 67.32or
History: 1987 a. 271991 a. 391993 a. 161995 a. 265.7098 709869130 (4) 767 35
1995a. 289404 1997 a. 105191 1999 a. 9 - _ _ o _ _
A divorce action terminates on the death of a spouse. After the death an erder pro(@) The ofice of family court commissioner shall, with or with
hibiting an act in regard to marital property entered in the divorce may not be enfor@ﬂagit chage, provide the party with written information on foe
e .

underch. 767. As the parties are legally married at the time of death, the sole renlgg(, . h . d:
for resolving for resolving disputes over marital property lies under s. 766.70. SotA¥/ING, as appropriate to the action commenced:

v. Socha204 Ws. 2d 474555 N.w2d 152(Ct. App. 1996). 1. The proceduréor obtaining a judgment or order in the ac
tion.

767.08 Actions to compel support. = (1) In this section: 2. The major issues usually addressed in such an action.

(a) “Nonlegallyresponsible relative” means a relative who as 3. Community resources and famipurt counseling ser
sumegresponsibility for the care of a childthout legal custody vicesavailable to )allssist the parties 9
butis not in violation of a court order‘Nonlegally responsible p. o . )
relative” does not include a relative who has physical custody of 4: The procedure for setting, modifying and enforcing child
achild during a court-ordered visitation period. supportawards or modifying and enforcing legal custody or

(b) “Relative” means any person connected with a child tpyhysmalplace.ment Judg.ments or order§. . .
blood, marriage or adoption. (b) The ofice of family court commissioner shall provide a

. . arty, for inspection or purchase, with a copy of the statutory pro
(2) (a) If aperson fails or refuses to provide for the SUpPOfsiqsin this chapter generally pertinent to the action.
andmaintenance of his or her spowseninor child, any of the fel ™"\ 1977 ¢ 105271, 447, 449 1979 c. 325.50; 1987 a. 3552001 a. 61
lowing may commence an action in apyurt having jurisdiction
in actions decting the family to compel the person to provide anys67.082 Suspension of proceedings to effect reconcil -
legally required support and maintenance: iation. During the pendency of any action for divorce or legal
1. The persos’spouse. separationthe court mayupon written stipulation of both parties
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thatthey desire to attempt a reconciliation, enter an aatgpend (i) If the action is one under&657.02 (1) (a)(b), (c), (d), (h)

ing any and all orders and proceedings for spehod, not ex or (i), that during the pendency of the action, withoutdbiesent
ceeding90 days, as the court determines advisable so as to peohihe other party or an order of the court or a circuit court commis
the partiesto attempt a reconciliation without prejudice to their resioner,the parties are prohibited from, andhy be held in con
spectiverights. During the period of suspension the partiag temptof courtfor, encumbering, concealing, damaging, destroy
resumeiving together as husband and wife and their acts and camg, transferring or otherwise disposing pfoperty owned by
ductshall not constitute an admission ttia& marriage is not irre eitheror both of the parties, except in the usi@irse of business,
trievably broken or a waiver of the ground that the parties haireorder to secure necessities or in order to pay reasonable costs
voluntarily lived apart continuously for 12 months or more immeandexpenses of the action, including attorney fees.

diately prior to the commencement of the action if such is the case.(j) Unless theiction is one under 67.02 (1) (g)or (h), that
Suspensiomnay be revoked upon motion of eitparty by order duringthependency of the action, the parties are prohibited from,
of the court. Ittheparties become reconciled, the court shal digind may be held in contempt of court filwing any of théollow-

missthe action. If the parties are not reconciled after the peripgy without the consent of the othearty or an order of the court
of suspension, the action shall proceed as though no reconciliaieg circuit court commissioner:

periodwas attempted. 1. Establishinga residence with a minor child of the parties
History: 1971 c. 2201977 c. 1051979 c. 325.50; Stats. 1979'5. 767.082. ity e o <R 8 50 miles from isidence of the

767.083 Waiting period in certain actions. No petition otherparty W'ﬂ_"n the §tate. ) .
for divorce orlegal separation may be brought to trial until the 2 Removing a minor child of the parties from the state for
happeningof whichever of the following events occurs first: ~ morethan 90 consecutive Qays. .

(1) The expiration of 120 days after service of the summons 3- €oncealing aninor child of the parties from the other party
andpetition uporthe respondent or the expiration of 120 days af (2) INITIATION OF ACTION. (&) Either or both of the parties to
ter the filing of the joint petition; or themarriage maynitiate the action. The party initiating the action

(2) An order by the courtafter consideration of the recem ©F his or her attorney shall sign the petition. Both parties or their
mendationof a circuit court commissionedirecting an immed;  'eSpectiveattorneys shall sign a joint petition.
atehearing on the petition fahe protection of the health or safety (0) The clerk of court shall provide without chey to each per
of either of the parties or of any child of the marriage or for othe@nfiling a petition requesting child support, a document setting
emergencyreasons consistent with the policieisthis chapter forth the percentage standard established by the deparimasett
The court shall upon granting such order specify the groun@g#9.22 (9)and listing the factors which a court may consider un
therefor. ders.767.25 (1m)

History: 1977 c. 1051979 c. 3%s50,92 (4) 1979 c. 196Stats. 1979 s. 767.083; (2m) SumMmoNs,CcONTENTS. () Except as provided in péb),
1987a. 3552001 a. 61 , e . ) )
if only one party initiates the acti@nd the parties have minor

767.085 Petition and response. (1) PETITION, CONTENTS. children,the summons served on the other party:

; ; ; ; ) ; 1. Shall include notification of the availability of information
Eécsgttiggr? tshhearl\ivlsstgtg:rowded, in any actiofeating the family unders.767.081 (2)and of the contents of 848.31

() The name and birthdate of the parties, the social securify 2. Shall be accompanied bydacument, provided without
numbersof the husband and wiend their occupations, the datec1argeby the clerk of court, setting forthe percentage standard

: : : blishedy the department under49.22 (9)and listing the
gg?ti%lgf:e of marriage and the facts relating to the residence of o orswhich a court may consider unde67.25 (1m)

(b) The name, birthdate and social security number of each mi (P) If service is by publication, notification regardin®é8.31

nor child of the parties and each other child born to the wife duriﬁjlfycaniSt of references to the statute numbers and titles,-and in
the marriage, and whether the wife is pregnant. mation relating to the percentage standard and the factors need

(c) If the relief requested is a divorce or a legal separationqﬁt be provided. N .
(3) Service. If only one party initiates the action, the other

which the parties do not file a petition unde787.12 (3) thatthe hallb d under cR01.and
marriageis irretrievably broken, omlternativelythat both parties SI a e_she_rve Lijn er P ar? (rjna)serfve aresponse or c&;;]ter
agreethat the marriage is irretrievably broken. claim within 20 days after the date of service, exceptd
. . . tions of jurisdiction may be raised at any time priojudgment.

(cm) If the relief requested is a legal separation and the partigg. iceshall be made upon the petitioner and upon the circuit
havefiled a petition under §/67.12 (3) that both parties agree thatyo r commissioner as providéus.767.14 and the original copy
the marital relationship is broken. _ of the response shall be filed in court. If the parties together initi

_(d) Whether or not an action for divorce or legal separdjon atethe action with a joint petition, service of summons is not re

eitherof the parties was or has begtnany time commenced, or quired.
is pending in any other court or before any judge thereof, in th|s(4) DEFENSESABOLISHED. Previously existing defenses to di

itate?r: elsewhere, anhd 'I]e'thir party WV'OL;SW r_nartrlgd, ﬁ(rjqu vorceand legal separation, including but not limited to condona
If so the manner in which such marriage was terminated, and it {8, " onnivance, collusion, recrimination, insanind lapse of

minatedby court judgment, the name of the caarwhich the time. are abolished
judgmentwas granted anthe time and place the judgment was ;. _; )
judgmen g judg History: 1971 c. 2201977 c. 1051979 c. 32s.50, 92 (4} 1979 c. 1961979
granted,if known. c.352s.39; Stats. 1979 s. 767.085985 a. 291987 a. 33%.64; 1987 a. 355403

(e) Whether the parties have entered into any written agreg 83;"2%36?%%? 1993 a. 78481, 1995 a. 25.9126 (19) 1995 a. 201404, 1997

mentsas to support, legal custody and physmatement of the  prenyptial and postnuptial agreements. Loeb, WBB March 1981.
children, maintenance of either payndproperty division; and
if so, the written agreement shall be attached. 767.087 Prohibited acts during pendency of action.

(f) The relief requested. When the relief requeedlegal (1) In an action décting the familythe petitioner upon filing the
separationthe petitionshall state the specific reason for requespetition, the joint petitioners upon filinthe joint petition and the
ing such relief. respondentipon service of the petition apeohibited from doing

(h) That during the pendency of the action, the parties are pay of the following:
hibited from, and may be held in contempt of courtHi@arassing, (a) Harassingintimidating, physically abusing or imposing
intimidating, physicallyabusing or imposing any restraint on theny restraint on the personal liberty of thiner party or a minor
personaliberty of the other party or a minor child of either partychild of either of the parties.
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(b) If the action is one under#57.02 (1) (a)(b), (c), (d), (h) the court determines that it can be reasonably anticipated that the
or (i), encumbering, concealing, damaging, destroying, transfetherparty in the action will apply for medical assistanceler
ring or otherwise disposing of propersyvned by either or both subch.lV of ch. 49within 30 months of the stipulation.
of the parties, without theonsent of the other party or an order of History: 1971 c. 2201977 c. 1051979 c. 3%s.50, 92 (4); Stats. 1979 s. 767.10;
the court or a circuit court commissioneexcent in the usual %38 0 0B S L Ll St iviion agreemont entered
courseof business, in order tecure necessities or in order to P& o before divorce progeedings%re institutec?. IPshouId makegits own determination

reasonableosts and expenses$ the action, including attorney of whether the agreement adequately provides for the parties.. Ray 67 Wis.
fees 2d 77,203 N.w2d 724(1973).
| . i . Thereare 2 types of postnuptial agreements: 1) family settlement agreehsnts
(c) Unless the action is one under67.02 (1) (gpr(h), with-  contemplatehe continuation of the marriage, and 2) separation agreements that are
outthe consent of the other padyan order of the court or a circuitmadeatfter separation in contemplation of a separation. The former are presumed
Py PR - . : .1 bindingon the parties under s. 767.255 (3) (L). The latter are governed by s. 767.10
C(f)t]r:’t Comtr.nISSIotn%’estringltlshlrIQ a retildel’::-%% W'.tlh afmm?lf] Ch”(gnd constitute a recommendation jointly made by the parties to the court regarding
of the parties outside e or more than miles Trom the resvhatthe judgment provide. EvensonBvenson228 Wis. 2d 676598 N.W2d 232
idenceof the other partyithin the state, removing a minor child(CtApp. 1999). See alsciBoxtel vVanBoxtel, 2001 W1 442 Ws. 2d 474625
of the parties from the state for more than 90 consecutive days @f agreement made in contemplation of divorce, entered into afteratties

concealinga minor child of the parties from the other party  agreedo the divorce, wasubject to s. 767.10, not 767.255. When a party withdrew

(2) Theprohibitions under sul§l) shall apply until the action 2'355\7;,‘:?53?gffgeog‘ﬁW;g?;;‘{&f‘iggﬁ%@ggt was unenforceglds. vAyres,

is dismissed, until a final judgmeintthe action is entered or until A trial court may refuse to incorporate a stipulation in a divorce jud
the court or a circuit court commissioner orders otherwise. aparty repudiates hisr her consent. A party is free to withdraw form a stipulation
. . . until it is incorporated in a judgment, and repudiation may render the stipulation non

(3) (a) Except as provided in pgb), a party who violates any existent. VanBoxtel v VanBoxtel, 2001 Wi 4242 Ws. 2d 474625 N.W2d 284
provisionof sub.(1) may be proceeded against under7@s for
contemptof court. 767.11 Family court counseling services. (1) DIREC-

(b) An act in violation of sul{1) (c)is not a contempt of court Tor. (a) Except as provided in pély) and subject to approval by
if the court finds that the action was taken to protgerty or a the chief judgeof the judicial administrative district, the circuit
minor child of the parties from physical abuse by the other paijydge or judges in each counshall designate a person meeting
andthat therewas no reasonable opportunity under the circurthe qualifications under sul§4) as the director of family court
stancedor the party to obtain an order under S@.authorizing counselingservices in that county

the‘action. (b) If 2 or more contiguousounties enter into a cooperative
History: 1993 a. 782001 a. 61 agreementinder sub(3) (b), the circuit judges for the counties in
volved shall, subject to approval by the chief judge of the judicial

" 1) Wh s a legal tion rétae administrativedistrict, designate a persameeting the qualifica
actions. (1) When a party requests a legal separation réter onsnder sub(4) as the director of family court counseling-ser
a decreeof divorce, the court shall grant the decree in that for cesfor those counties

unlessthe othemparty requests a divorce, in which case the court A . desi h . fh
shallhear and determine which decree shall be granted. A decrgéC) A county or counties may designate the supervisor of the
g@/ce of family court commissioner as the directoder par(a)

767.09 Power of court in divorce and legal separation

of separation shall provide that in case of a reconciliation at &
time thereaftertheparties may apply for a revocation of the judg0 ) ) i .
ment. Upon such application the court shall make such orders ag2) DuTies. A director of family court counselingervices
may be just and reasonable. designatedinder sub(1) shall administer a family court counsel
(2) By stipulation of both partier upon motion of either N9 office if such an dfce is established under syB) (a)or (b).

party not earlietthan one year after entry of a decree of |ega|_sed%:ega_1rdless>f whether such aaffice is established, the director
ration, the court shall convert the decree to a decree of divorcé’ all:

History: 1977 c. 1051979 c. 3%.50; Stats. 1979 s. 767.09. (a) Employ stdfto perform mediation and to perform any legal
If therequirements of sub. (2) are met, conversion to a divorce decree is mandagstodyand physical placement studgrvices authorized under
Bartzv. Bartz,153 Ws. 2d 756452 N.W2d 160(Ct. App. 1989). sub.(14), arrange and monitor stafaining, andassign and moni

767.10 Stipulation and property division. (1) The par tor staf case load.

tiesin an action for an annulment, divorce or legal separation may (b) Contract under sufB) (c)with aperson or public or private
subjectto the approvabf the court, stipulate for a division of prop €Ntity to perform mediation and to perform any legal custody and

erty, for maintenance payments, for the support of children, for geySicalplacement study services authorized under ).

riodic family support payments under7§7.261or for legalcus (¢) Supervise and perform mediation and any legal custody
tody and physical placement, in case a divarckegal separation andphysical placement study services authorizeder sub(14),
is granted or a marriage annulled. andevaluate the quality of any such mediation or study services.

(2) (a) A court may not approve a stipulation for child support (d) Administer and manage funding for family court counsel
or family support unless the stipulation providespayment of Ing services.
child support, determined in a manner consistent wiflé 8.250r (3) MEeDIATION PROVIDED. Mediation shall be provided in ev
767.51 ery county in this state by any of the following means:

(am) A court may notapprove a stipulation for expressing (a) A county mayestablish a family court counselindioé to
child support or family support as a percentagthefpayeis i provide mediation in that county

comeunless all of the following apply: _ _ (b) Two or more contiguous counties may enter into a coepera
1. The state is not a real party in interest in the action undige agreement to establish one family court counselifigeofo
any of the circumstances specified i787.075 (1) provide mediation in those counties.

2. The payers not subject to any other ordérany otherac  (c) A director of family court counseling services designated
tion, for the payment of child or family support or maintenanceindersub.(1) may contract with any person or publicprivate

3. All payment obligations included in the ordether than entity, located in a county in which the director administarsily
theannual receiving and disbursing fee und&63.29 (1) (d)are court counseling services or in a contiguous coutayprovide
expresseds a percentage of the pagencome. mediationin such a county

(b) A court may not approve a stipulation for a division of (4) MEDIATOR QUALIFICATIONS. Every mediator assigneoh
propertythat assigns substantially all of the property to one of tler sub.(6) shall have ndess than 25 hours of mediation training
partiesin the action if the other party in the actioinishe process or not less than 3 yean§ professional experience in dispute reso
of applying for medical assistance under sub¢hof ch. 4%orif  Ilution.
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(5) MEDIATION REFERRALS. (@) In any action &fcting the fam appropriateand whether both partiegish to continue in medi
ily, including arevision of judgment or order under7€7.32or  ation.

767.325in which it appears that legal custoalyphysical place  (9) ProHIBITED ISSUESIN MEDIATION. If mediation isprovided
mentis contested, the court oircuit court commissioner shalkre by a mediator assigned under s{), no issue relating to property

fer the parties to the director of family court counseling servicgfision, maintenance or child support may be considered during
for possible mediation of those contested issues.cditm or Cif  the mediation unless all of the following apply:

cuit court commissioner shall inform the parties that the confiden () The property division, maintenanceatrild support issue
tiality of communications in mediation is waived if tharties s girectly related tahe legal custody or physical placement issue.
stipulateundersub.(14) (c)that the person who provided medi . . ” - -
ationto the parties may also conduct the legal custody or physical(®) The parties agree in writing to consider the propeiity
placementtudy under suk{14). S|o(nl,(r)r)1al|3r(1)tenance or child support |ssueA i e

(b) If both parties to any actionfatting thefamily wish to WERSAND DUTIES OF MEDIATOR. /A medialor assigne
havejoint legal custody o& child, either party may request that\Ndersub.(6) shall be guided by the best interest of the child
the court or circuit court commissioner refer the parties to the di@y do any of the following, at his or her discretion: _
rectorof family court counseling services for assistance in resolv () Include the counsel of any party or any appointed guardian
ing any problem relating to joint legal custody and phygitate ~ adlitem in the mediation.
mentof the child. Upon request, the court shaltefer the parties. (b) Interview any child of the parties, with without a party

(c) A person who iswarded periods of physical placementresent.
achild of such a person, a person with visitation rights or a person(c) Requirea party to provide written disclosure of facts relat
with physical custody of a child may notify a circuit court eoming to any legal custody or physical placement issue addréssed
missionerof any problem he or she has relating to any of theggediation,including any financial issue permitted to be consid
matters. Upon notification, the circuit court commissioner magred.
refer any person involved in the matterthe director of family  (d) Suspend mediation when necessary to enable a party to ob
courtcounseling services for assistance in resolving the problegin an appropriate court order or appropriate therapy

(6) AcTion UPONREFERRAL. Whenevea court or circuit court  (e) Terminate mediation if a party does not cooperate or if
commissionerefers a partyo the director of family court coen mediationis notappropriate or if any of the following facts exist:
seling servicegor possible mediation, the director shall assign a 1 There is evidence thatparty engaged in abuse, as defined
mediatorto the case. The mediator shall provide mediation if he 5 'g13 122 (1) (a)of the child, as defined in 48.02 (2)

or she determines it is appropriate. If the mediator determines . . . .
mediationis not appropriate, he or she shall so notify the coug. 2. There is evidence of interspousal battery as described un

Whenevera court or circuit court commissioner refers a party t ers.940.190r 940.20 (Imjor domestic abuse as defined in s.

the directorof family court counseling services for any other fami 13'12(%) (am) N )
ly court counseling service, the director shall take appropriate ac 3. Either party has a significant problem with alcohadiarg
tion to provide the service. abuse.

(7) PRIVATE MEDIATOR. The parties to any actiorfefting the 4. Other evidence which indicates one of the parties’ health
family may at their own expense, receive mediation services frd?hsafety will be endangered if mediation is not terminated.
a mediator other thaone who provides services under s{&). (12) MEDIATION AGREEMENT. (&) Any agreement whicfe-

Partieswho receive services from sualmediator shall sign and solvesissues of legal custody or periods of physical placement be
file with the directoof family court counseling services and withtweenthe parties reached as a result of mediation under this sec
the court or circuit court commissioner a written notice stating tti®n shall be prepared in writing, reviewed by the attorifeny,
mediator’sname and the date of the first meeting with the meditor each partyand by any appointed guardian ad litem, and sub
tor. mittedto thecourt to be included in the court order as a stipulation.
(8) INITIAL SESSIONOF MEDIATION REQUIRED. (a) Except as ANy reviewing attorney or guardian ad litem shall certify on the
providedin par (b), in any action décting the familyincluding Mediationagreement that he or she reviewed it and the guardian
an action for revision of judgment arder under s767.320r adlitem, if any shall commenon the agreement based on the best
767.325in which it appears that legal custoalyphysical place interestof the child. The mediator shall certifiyat the written
mentis contested, the parties shall attanteast one session withmediationagreement is in the best interest of the child based on
amediator assigned under si) or contracted with under sub. theinformation presented to the mediator and accurately reflects
(7) and.if the parties and the mediator determine that continué agreementnade between the parties. The court may approve
mediationis appropriate, no court may holdral of or a final Of reject theagreement, based on the best interest of the child. The
hearingon legal custody or physical placementil after medi ~ courtshallstate in writing its reasons for rejecting an agreement.
ationis completed or terminated. (b) If after mediation under this section the partiesiot reach

(b) A court mayin its discretion, hold a trial or hearing withoutagreemenbn legal custody or periods of physical placement, the
requiringattendance at the session under(pif the court finds Partiesor the mediator shall so notify the couixcept as pro
thatattending the session will cause undue hardship or would &ifledin s.767.045 (1) (am)the court shall promptly appoint a
dangerthe health osafety of one of the parties. In making its deduardianad litem under s767.045 Regardless of whether the
terminationof whether attendance at thession would endangercourtappoints a guardian ad litem, the court shall, if appropriate,
the health or safety of one of the parties, toert shall consider referthe matter for a legal custody or physical placement study

evidence of the following: dershub..(lét). Ih‘ the pa{tiefst cotrIT:e to a:?éeert?ent onflegacli cfustody
1. That a party engaged in abuse, as defineddh3®122 (1) ©f Physical placement arter the matteas been rejerred for a
(a), of the chilg, gg de?ingd in 48.02 (2) @ study, the study shall be terminated. The parties may return to

. mediationat any time before any trial of or finlakaring on legal
2. Interspousal battery as described und@48.190r940.20 ¢ ,stodyor periods of physical placement. If the parties return to

(1m) or domestic abuse as defined i833.12 (1) (am) mediation,the county shall collect any applicable fee under s.
3. That either party has a significant problem with alcohol @14.615

drugabuse. _ S (13) POWERSOF COURTOR CIRCUIT COURT COMMISSIONER. EX-
4. Any other evidence indicating that a pastyealth or safety ceptas provided in sul{8), referring parties to mediation under
will be endangered by attending the session. this section doesot afect the power of the court or a circuit court
(c) The initial session under p&a) shall be a screening andcommissioneto make any necessary order relating topduties
evaluationmediation session to determine whether mediationdsiring the course of the mediation.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2001/767.32
https://docs.legis.wisconsin.gov/document/statutes/2001/767.325
https://docs.legis.wisconsin.gov/document/statutes/2001/767.11(14)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.11(14)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.11(3)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.11(8)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.32
https://docs.legis.wisconsin.gov/document/statutes/2001/767.325
https://docs.legis.wisconsin.gov/document/statutes/2001/767.11(6)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.11(7)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.11(8)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/813.122(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/813.122(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.02(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/940.19
https://docs.legis.wisconsin.gov/document/statutes/2001/940.20(1m)
https://docs.legis.wisconsin.gov/document/statutes/2001/940.20(1m)
https://docs.legis.wisconsin.gov/document/statutes/2001/813.12(1)(am)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.11(8)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.11(6)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.11(6)
https://docs.legis.wisconsin.gov/document/statutes/2001/813.122(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.02(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/940.19
https://docs.legis.wisconsin.gov/document/statutes/2001/940.20(1m)
https://docs.legis.wisconsin.gov/document/statutes/2001/813.12(1)(am)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.045(1)(am)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.045
https://docs.legis.wisconsin.gov/document/statutes/2001/767.11(14)
https://docs.legis.wisconsin.gov/document/statutes/2001/814.615
https://docs.legis.wisconsin.gov/document/statutes/2001/767.11(8)

767.11 ACTIONS AFFECTING THE FAMILY Updated 01-02Wis. Stats. Database 10

(14) LEGAL CUSTODYAND PHYSICAL PLACEMENTSTUDY. (a) A (4) (a) Atany time during the pendency of a divorc@ater
countyor 2 or more contiguous counties stmatdvide legal custo nity action, the court or circuit court commissiongay order the
dy and physical placement study servicEsecounty or counties partiesto attend a class that is approved by the court or circuit
may elect to provide these services by any of the mearisrfiet courtcommissioner and that addresses such issues aslehdtl
in sub.(3) with respect to mediation. Regardless of whethergpment, family dynamics, how parental separatiorieefs a
countyso elects, whenever legal custody or physical placementéild’s development and what parents can do to make raising a
aminor child is contested and mediation under $kistion is not child in a separated situation less stressful for the child.
usedor does not result in agreement between the parties, or at anyh) The court or circuit court commissioner may not require the
othertime the court considers it appropriate, the court may ordgsrtiesto attend a class under this subsection as a condition to the
aperson or entity designated by twunty to investigate the fol grantingof the final judgment or order in the divorce or paternity
lowing matters relating to the parties: action, however thecourt or circuit court commissioner may re

1. The conditions of the chielthome. fuseto hear a custody or physical placement moticen erty who
2. Each partys performancef parental duties and responsirefusesto attend a class ordered under this subsection.
bilities relating to the child. (c) 1. Except as provided in sult], the parties shall bere

3. Any other matter relevant to the best interest of the chilshonsiblefor any cost of attending the class.

(b) The person or entity investigating the parties undefgar 2. If the court or circuit court commissioner finds that a party
shallcomplete the investigation and submit the results to the coigtindigent, any costs that would be the responsitofithat party
The court shall makehe results available to both parties. The r&hallbe paid by the county
port shall be a part of the record in the action unless the court oHistory: 1993 a. 2251997 a. 451999 a. 92001 a. 61
dersotherwise.

(c) No person who provided mediation to the parties under t4i67.12 Trial procedure. (1) PROCEEDINGS. In actions af
sectionmay investigate the parties under this subsection unldesting the family all hearings and trials to determine whether
eachparty personally so consents by written stipulation aftétdgmentshall be granted, except hearings undétsg..69 (1) (p)
mediationhas ende@nd after receiving notice from the persor3., shall be before the court. The testimony shall be taken by the
who provided mediation that consemaives the inadmissibility reporterand shall be written out and filed with the record if so or
of communications in mediation undei964.085 deredby the court. Custody proceedings shall receive priority in

(15) AppLicABILITY. This section applies to each countytiom  Peingset for hearing. _
dateestablished by that countyr on June 1, 1989, whichever is (2) IRRETRIEVABLE BREAKDOWN. (a) If both of the parties by
earlier. petitionor otherwise have stated under oath @rraftion that the

History: 1987 a. 3551989 a. 561991 a. 269Sup. Ct. Order N@3-03 179 Ws.  marriageis irretrievablybroken, or if the parties have voluntarily
2dxv; 1995 a. 275343 1999 a. 92001 a. 61109, . lived apart continuously for 12 months or more immediately prior

NOTE: 1987 Wis. Act 355 which created this section, contains explanatory X
notes. to commencement of the action and one party has so stiated,

Judicial Council Note, 1993 Subsections (5) (a) and (14) (c) are amended b&ourt, after hearing, shall make a finditttat the marriage is irre
causethe rule of inadmissibility under s. 904.085 is nptigilege; it is waivable only trievably broken.
if the parties stipulate that the mediator may conduct the custody investigation. . o
(b) If the parties have nebluntarily lived apart for at least 12

767.115 Educational programs and classes in actions monthsimmediately prior to commencement of the actionifnd
affecting the family . (1) (a) At any time during the pendencyonly one party has stated under oath drrahtion that themar

of an action décting the family in which a minor child is involvedriage is irretrievably broken, the court shall consider all relevant
andin which the court or circuit court commissiomatermines factors,including the circumstances that gave rise to filing the
thatit is appropriate and in the best interest ofdhiéd, the court petitionand the prospect of reconciliation.

or circuit court commissiongon its own motionmay order the 1. If the court finds no reasonable prospect of reconciliation,
partiesto attend a program specified by the court or circuit couttshall make a finding that thearriage is irretrievably broken; or
commissionerconcerning the &cts on a child of a dissolution of 5 |t ine courtfinds that there is a reasonable prospect of rec

themarriage. ) _ _onciliation, it shall continue the matter for further hearing not-few
(b) At any time during the pendency of an action to determigethan 30 nor more than 60 days lateras soon thereafter te

the paternity of a child, or an actiorfedting the family for which mattermay be reached on the cosrtalendarand may suggest

theunderlying action waan action to determine the paternity ot the parties that they seek counseling. The court, at the request

aChlld, if the court ocircuit court commissioner determines thabf either party or on its own motion, may order Counse”ng_ At the

it is appropriate and in the best interest of the child, the courtfjournechearing, if either party states unath or dirmation

circuit court commissioneon its own motion, may order eitherthatthe marriage is irretrievably broken, the court shall nake

or both of the partieto attend a program specified by the court Gfnding whether the marriage is irretrievably broken.

circuit court commissioner providing training in parenting or (3) BREAKDOWN OF MARITAL RELATIONSHIP, If both of thepar

coparentingskills, or both. . ties by petition or otherwise have stated uragh or dirmation
(Im) A program under sulfl) shall be educational ratherha; the marital relationship is broken, the court, after hearing,
thantherapeutic in nature and may not exceed a total of 4 hours, | make a finding that the marital relationship is broken.

in length. The partieshall be responsible for the cost, if 80l isiory: Sup.Ct. Order67 Wis. 2d 585756 (1975)1977 ¢. 1051979 c. 32.
attendancat the program. Theourt or circuit court Commissien 50, 1979 ¢. 352.39; Stats. 1979 s. 767.12983 a. 4361989 a. 1392001 a. 61

er may specifically assign responsibility for payment of any cost.Abolition of guilt in marriage dissolution: i8tonsins adoption of no—fault ei
No facts or information obtained in the course of the program, a¥fee: 61 MLR 672 (1978).

no report resulting from the program, is admissible in any acti .
or prc?ceeding. g brog y %7.125 Order for appearance of litigants.  Unless non

residencen the state is shown by competent evidence, service is

(2) Notwithstandings.767.07 the court ocircuit court com o :
B : - publication,or the court shall for other good cause otherwise
missionermay require the parties to attend a program under S?Eder,both parties in actionsfatting the family shall be required

(1) as a condition to the granting of a final judgment or order in t ¥ appear upon the trialAn order of the court or a circuit court

actionaffecting the family that is pending before the court or Cit. o mmissioneto that efect shall accordingly be procured by the

cult court commissioner oving party and shall be served upon thenmoving party be

. m

(3) A party who fails to attend a program ordered under sUre the trial. In the case of a joint petition the order is not required.
(1) or pay costs specifically ordered under $m) may be pre jisiory: 1977 c. 1051979 ¢. 32.50, 1979 c. 1961979 c. 353.39; Stats. 1979
ceededagainst under ch.85for contempt of court. 5.767.1252001 a. 61
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767.14 Service on office of family court commissioner (2) The court may on its own motion, or on motion of any
and appearance by circuit court commissioner . Inany partyto an action &cting the familyexclude from the courtroom
actionaffecting the familyeach party shall, either within 2@&ys all persons other than the parties, their attorneys anguargdians
aftermaking service on the opposite party of any petition or pleaatl litem.

ing or before filing such petition or pleading in court, sereey History: 1977 c. 105273 1979 c. 3%.50; 1979 c. 35%.39; Stats. s. 767.19.
of the same upon the circuit coedmmissioner supervising the . .
office of family court commissioner of the county in which the ac’ 37"2(')' Na_rrt:e of spouse. Thecourt, upon granting a}dworc?, |
tion is begun, whethesuch action is contested or not. No judgsu?n:m%vj\]f ?alrgyer spouse, upon request, to resume a former lega
mentin any such action shale granted unless this section is e:o_mS History: 1975 ¢, 941979 ¢. 325.50; Stats, 1979 s. 767.20,

plied with except When, O,ther,WISHdered by,the court. A circuit Women’snamesn Wisconsin: In Re Petition of Kruzel. MacDougall, 1975 WBB
courtcommissioneassisting in mattersfatting the family may No. 4.

appeatin an action under this chapter when appropriate; and shall

appeamwhen requested by the court. 767.21 Full faith and credit; comity . (1) ACTIONS IN
History: 1977 c. 1051979 c. 32.50; 1979 c. 35.39; Stats. 1979 s. 767.14; COURTSOF OTHERSTATES. (@) Full faith and credghall be given
2001 a. 61 in all courts of this state to a judgment in any actidacéihg the

family, except an action relating child custodyby a court of
767.145 Enlargement of time. (1) After the expiration of competenfurisdiction in another state, territooy possession of
the period specified by the statute, the court may in its discretiahe United States, when both spouses personally appear or when
upon petition and without notice, extend the time within whiclthe respondent has been personally served. Full faith and credit
serviceshall be made upon the circuit court commissicger  shallalso be given in all courts of this state to the amount of arrear
vising the ofice of family court commissioner agesowed for nonpayment or late paymentaothild support,

(2) Exceptas provided in §/67.456 extension of time under family support or maintenance paymentler an order issued by
any other circumstances shall be governed 189%.15 (2) except acourt of competent jurisdiction in another state, territory or pos
thatthe courtmay upon the petitionés demonstration of good sessiorof the United States. A court in this state may not adjust
causeand without notice, order one additional 60—day extensidie amount of arrearagemved except as provided in&7.32
for service of the initial papers in the action. (1m).

History: Sup. Ct. Orde67 Wis. 2d 585775 (1975)1979 c. 3%.50; 1979 c. 196 (b) Full faith and credit shall be givenati courts of this state
Stats.1979 s. 767.145,983 a. 4472001 a. 61 to a determination of paternity mablg any other state, whether
establishedhrough voluntary acknowledgment or an administra
tive or judicial process.

(2) ACTIONSIN COURTSOF FOREIGNCOUNTRIES. Any court of

767.15 Service on child support program. (1) Inany ae

tion affecting the family in which either party & recipient of

benefitsunder ss49.141t0 49.1610r aid under $46.261 49.19 . : : . ; .

or49.45 each party shall, either with20 days after mejfking ser [his state may recognize a judgment in any actidecég the

vice én the opposite artyiof amotion or pleading requestin thefam”y involving Wisconsin domiciliaries, except an action relat

courtor circuri)tpcourtpcommiss"i?)tr)mr to o?dexr togmogiw a pgre ing to child custodyby a court of competent jurisdiction in a-for

vious order rela_ti_ngto child support, mai_nte_nance or family 5upelgmni;:;)untry in accordance with the principles of international

p]? {L iy bet_fore fIIIn|g tr:je_ moon otrhpleadlntg |nhc_|céurt, servte e COp(‘9)(3) .CHILD cusToDYACTIONS. All matters relatindo the effect

of themotion or pleading upon the county child support agenc . : > :

unders.59.53 (5)of the county in which the action is begun. gtgc?vjeurdnggigbgtgggther court concerning child custody shall
(2) In any appeal of any actionfeéting the family in which ™ 5o "1 077 " 1051070 . 325,50, 1979 ¢. 352.39; Stats. 1979 s. 767.21;

supportor maintenance of a child of any party is at issue, the pess9 a. 2121993 a. 481

son who initiates the appestiall notify the department of the-ap _ Full faith and credit is not applicable whaxlecree or judgment is obtained in a

H H jsdictionoutside of the U.S. Estate of $kef 65 Ws. 2d 199222 N.W2d 628
pealby sending a copy of the notice of appeal to the departméwk Wisconsin court has equitable jurisdictiondcide issues of maintenance and

(3) No judgment in any action fafcting the family may be propertydivision when an out-of-state divorce judgment fails to address those is
grantedunlessthis section is complied with or a court order§ues. Haeuser vHaeuser200 Ws. 2d 750548 N.W2d 750(Ct. App. 1996).

otherwise. . . o .
History: 1977 c. 4181979 c. 3%.50; 1979 c. 1961979 c. 35%.39; Stats.1979 767.22  Uniform divorce recognition act. (1) A divorce

s.767.15;1983 a27; 1987 a. 4131995 a. 27%.9126 (19) 1995 a. 201289, 404 obtainedin another jurisdiction shall be of no force deef in this

1997a. 27 35; 2001 a. 61 state,if the court in such other jurisdiction lacks subject matter ju
o o risdiction to hear the case becauseth parties to the marriage
767.16 Circuit court commissioner or law partner; weredomiciled in this state at the time the proceeding for the di

when interested; procedure. Neither a circuit coutommis  vorcewas commenced.

sionerassisting in mattersfatting the family nor a partner may  (2) Proofthat aperson obtaining a divorce in another jurisdic
appeaiin any action décting thefamily in any court held in the tion was (a) domiciled in thistate within 12 months prior to the
countyln which the circuit court commissioner is actlng, exce%mmencemenof the proceeding therefoand resumed resi
whenauthorized to appear by&7.14 In case the circuit court dencein this state within 18 months after the dat¢he persors
commissionewr a partner shall be in any wapterested in such departureherefrom, or (b) at atimes after the persanteparture
action, the presiding judge shall appoint some reputable attorngym this state, and until the perssméturn maintained a place of
to perform the services enjoined upon dikeuit court commis  residencewithin this state, shall be prima facie evidence that the
sioner.The appointed attorney shall take and file the oath and frarsonwas domiciled in thistate when the divorce proceeding

ceivethe compensation provided by law wascommenced.
History: 1979 c. 3%s.50, 92 (4) 1979 c. 1761979 c. 35%.39; Stats. 1979 s. : : :
767.16:2001 . 61 (3) This section shall be so interpreted and constasetb ef

fectuateits general purpose to make uniform the lawthafse

767.19 Record; impounding. (1) No record or evidence in Stateswhich enact it. . . _
any case shall be impounded, or access thereto refused, except Hy) This section mayoe cited as the Uniform Divorce Reeog
specialwritten order of the court made in its discretion inititer-  nition Act.

estsof public morals. And when impounded officer or other ~ History: 1977 ° 10519d79d°- 33.50; Séats- 19‘59 S- 7|67-2299d3 a égﬁf
B . f Comity cannot be accorded a Mexican decree iliomicile existed in that foreign
person shall permit a copy of any of the testimony or pleadm%isdictign. Estate of Stée, 65 Ws. 2d 199222 N.W2d 628(1974). ¢

or the substance thereof, to be taken by any person other than a
partyto the action, or his or her attorney of record, without the sp&67.23 Temporary orders for support of spouse and
cial order of the court. children; suit money; attorney fees. (1) Except as pro
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videdin ch.822, in every action &écting the familythe couror  requiredby usingthe percentage standard established by the de
circuit court commissioner mayluring the pendencthereof, partmentunders.49.22 (9) the court or circuit court commission
makejust and reasonable temporary orders concerning the fef shall comply with the requirements of76.7.25 (1n) A tempoe
lowing matters: rary order under sul§l) may be based upon the written stipulation
(a) Upon request of one pargranting legal custody of the mi of the parties, subject to tia@proval of the court or circuit court
nor children to the parties jointlyo one party solely or to a relativecommissionerTemporary orders made by a circuit carmmis
or agency specified under 867.24 (3) in a manner consistent Sionermay be reviewed by the court.
with s.767.24 except that the court or circuit court commissioner (2) Notice of motion for an order or order to show cause under
may order sole legal custody without the agreement of the otlserb.(1) may be served at the time thetion is commenced or at
party and without the findings required undei767.24(2) (b) 2. anytime thereafter anshall be accompanied by arfiddvit stat
This order may not have a bindindeft on a final custody deter ing the basis for the request for relief.

mination. (3) (a) Upon making anyrder for dismissal of an action-af

(am) Upon theequesof a party granting periods of physical fecting the family or for substitution of attorneys in an actien af
placemento a party in a manner consistent witi787.24 The fecting the family or for vacation of a judgment theretofore
courtor circuit court commissioner shall make a determinatiograntedin anysuch action, the court shall prior to or in its order
underthis paragraph within 30 days aftae request for a tempo renderand grant separate judgment in favor of any attorney who
rary order regarding periods of physical placement is filed.  hasappeared for a party to the action améavor of any guardian

(b) Notwithstanding ss767.085 (1) (jand767.087 (1) (c) adlitem for a party or a child for the amount of fees disthurse
prohibiting the removal of minor children from the jurisdiction ofmentsto which the attorney or guardian litém is, in the cour$

the court. judgment,entitled and against the party responsible therefor
(bm) Allowing a party to move with or remove a child after a (b) Uponmaking any order for dismissal of an actiofeeting
noticeof objection has been filed undef76.7.327 (2) (a) the family or for vacation of a judgment granted in any sudey

(c) Subject to s767.477 requiringeither party or both parties the court shall, prior to or iits order of dismissal or vacation, also
to make payments fahe support of minor children, which pay Preservethe right of the state or a political subdivision of the state
mentamounts must be expressed as a fixed sum unless the paigi€gllect any arrearages, by an action underdhépter or under
havestipulated to expressing the amount as a percentage of@ie/85 owed to the state if either party in the case was a recipient

payer’sincome and the requirements undef&z.10 (2) (am) 1. of aid under ch4o.
to 3. are satisfied. History: 1971 c. 1491971 c. 21s.126, 1971 c. 220307, 1975 c. 283Sup. Ct.
> ) _ Order,73 Ws. 2d xxxi(1976);1977 c. 1051979 c. 32550, 92 (4) 1979 c. 11,196,
(d) Requiring either party to pay for the maintenance of the7gc. ez,gzség%ZStgtsl.glgsa??g s, 57;337(5‘2132;3; elxggglgszal;.lggfzzé E:)Li)ggsa. 4;1;;
i i i a. S. a. 3 a. a. a.

otherparty This maintenance may include the expenses ane attgf’™5 ©7e <" 2(75)5.7100h 9126 (19)1995 a. 70404 1999 a. 92001 a. 1661
neyfees incurred by thether party in bringing or responding t0 " oss Reference: See also ctDWD 40, Wis. adm. code.
the action decting the family Sub.(3) (a) is strictly construed to apply to those situations expressly set forth in

e R H the statute, such as orders for dismissal, substituifoattorneys and vacation of
(e) Requmng eltherparty to pay fam"y support under S'judgmentsjn actions decting families. In other cases, an action to recover legal fees

767.261 maybe instituted. Kotecki & Radtke, S.C.Johnson192 Ws. 2d 429531 N.w2d
(f) Requiring eitheparty to execute an assignment of incom@OGrEth- Adpp- |1995)- - .
unders.767.2650r an authorization for transfender s767.267 ~ The federal tax consequences of divorce. Meldmganf57 MLR 229.

(9) Requiring either party or both parties to pay debts or p&ig7 54 Custody and physical placement. (1) GENERAL
form other actions in relation the persons or property of the par . s1ons. In rendering a judgment of annulment, divorce, legal

ties. . . . separatioror paternityor in rendering a judgment in an actior un

(h) Notwithstanding ss767.085 (1) ()and767.087 (1) (b) der s767.02 (1) (epr767.62 (3)the court shall make such provi
prohibiting either party from disposing of assets within the jurissionsas it deemgust and reasonable concerning the legal custody
diction of the court. andphysical placemerdf any minor child of the parties, as pro

(i) Requiring counseling of either party or both parties.  videdin this section.

(k) Subject to s767.477 requiring either party or botbarties (Im) PARENTING PLAN. In an action for annulment, divorce or
to maintain minor children as beneficiaries on a hdakhbrance legalseparation, an actidn determine paternity or an actior+un
policy or plan. ders.767.02 (1) (epr767.62 (3)n which legal custody or physi

(L) Requiring either party or both parties to execute an assigal placement is contested, a party seeking sole or joint legal cus
mentof income for payment of health care expenses of minar cibdy or periods of physical placement shall file a parenpilag
dren. with the court before any pretrial conference. Exceptéuse

(1g) Notwithstandingl987 Wsconsin Act 355sectior73, as  Shown.a party required to file a parenting plan under this subsec
affectedby 1987 Wisconsin Act 364theparties may agree to thetion who does not tlmer’ file a parenting plan waives the right to
adjudicationof a temporary order under this section in an actidiject to the other partyparenting plan. A parenting plan shall
affecting the family that is pending on May 3, 1988. provideinformation about the following questions:

(Im) If a circuit courcommissioner believes that a temporary (&) What legal custody or physical placemém parent is
restrainingorder or injunctiorunder s813.12is appropriate in an Seeking.
action, the circuitcourt commissioner shall inform the parties of (b) Where the parent lives currently and where the parent in
their right to seekhe order or injunction and the procedure te foltendsto live during the next 2 years. If there is evidence that the
low. On a motion for such a restraining order or injunction, ttherparent engaged in interspousal baftasydescribed under
circuit court commissioner shall submit the motion to ¢bert 940.190r940.20 (1m)or domestic abuse, as defined i8%3.12
within 5 working days. (1) (am), with respect to the parent providing the parenting plan,

(1n) Beforemaking any temporary order under s(i, the the parent providing the parenting plan is not required to disclose
courtor circuit court commissioner shall consider those factofie specific address but only a general description of whece he
thatthe court is required by this chapterctnsider before enter shecurrently lives and intends to live during the next 2 years.
ing a final judgment on the same subject matiemaking a deter (c) Where the parent worlend the hours of employment. If
minationunder sub(1) (a)or(am), the court or circuit court com thereis evidence that the other parent engaged in interspoatsal
missionershall consider the factors under767.24 (5) If the tery, as described under 840.190r 940.20(1m), or domestic
courtor circuit court commissioner makes a temporary child supbuseas defined in $813.12 (1) (am)with respect to the parent
port order thateviates from the amount of support that would bgroviding the parenting plan, the parent providing the parenting

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20822
https://docs.legis.wisconsin.gov/document/statutes/2001/767.24(3)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.24
https://docs.legis.wisconsin.gov/document/statutes/2001/767.24(2)(b)2.
https://docs.legis.wisconsin.gov/document/statutes/2001/767.24
https://docs.legis.wisconsin.gov/document/statutes/2001/767.085(1)(j)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.087(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.327(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.477
https://docs.legis.wisconsin.gov/document/statutes/2001/767.10(2)(am)1.
https://docs.legis.wisconsin.gov/document/statutes/2001/767.10(2)(am)3.
https://docs.legis.wisconsin.gov/document/statutes/2001/767.261
https://docs.legis.wisconsin.gov/document/statutes/2001/767.265
https://docs.legis.wisconsin.gov/document/statutes/2001/767.267
https://docs.legis.wisconsin.gov/document/statutes/2001/767.085(1)(i)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.087(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.477
https://docs.legis.wisconsin.gov/document/acts/1987/355
https://docs.legis.wisconsin.gov/document/acts/1987/355,%20s.%2073
https://docs.legis.wisconsin.gov/document/acts/1987/364
https://docs.legis.wisconsin.gov/document/statutes/2001/813.12
https://docs.legis.wisconsin.gov/document/statutes/2001/767.23(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.23(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.23(1)(am)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.24(5)
https://docs.legis.wisconsin.gov/document/statutes/2001/49.22(9)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.25(1n)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.23(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.23(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20785
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%2049
https://docs.legis.wisconsin.gov/document/acts/1971/149
https://docs.legis.wisconsin.gov/document/acts/1971/211
https://docs.legis.wisconsin.gov/document/acts/1971/211,%20s.%20126
https://docs.legis.wisconsin.gov/document/acts/1971/220
https://docs.legis.wisconsin.gov/document/acts/1971/307
https://docs.legis.wisconsin.gov/document/acts/1975/283
https://docs.legis.wisconsin.gov/document/acts/1977/105
https://docs.legis.wisconsin.gov/document/acts/1979/32
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2050
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2092
https://docs.legis.wisconsin.gov/document/acts/1979/111
https://docs.legis.wisconsin.gov/document/acts/1979/196
https://docs.legis.wisconsin.gov/document/acts/1979/352
https://docs.legis.wisconsin.gov/document/acts/1979/352,%20s.%2039
https://docs.legis.wisconsin.gov/document/acts/1983/27
https://docs.legis.wisconsin.gov/document/acts/1983/204
https://docs.legis.wisconsin.gov/document/acts/1983/204,%20s.%2022
https://docs.legis.wisconsin.gov/document/acts/1983/447
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1985/29,%20s.%203202
https://docs.legis.wisconsin.gov/document/acts/1987/355
https://docs.legis.wisconsin.gov/document/acts/1987/364
https://docs.legis.wisconsin.gov/document/acts/1987/413
https://docs.legis.wisconsin.gov/document/acts/1989/212
https://docs.legis.wisconsin.gov/document/acts/1991/39
https://docs.legis.wisconsin.gov/document/acts/1993/78
https://docs.legis.wisconsin.gov/document/acts/1993/481
https://docs.legis.wisconsin.gov/document/acts/1993/490
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%207100h
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%209126
https://docs.legis.wisconsin.gov/document/acts/1995/70
https://docs.legis.wisconsin.gov/document/acts/1995/404
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/acts/2001/61
https://docs.legis.wisconsin.gov/document/administrativecode/ch.%20DWD%2040
https://docs.legis.wisconsin.gov/document/courts/192%20Wis.%202d%20429
https://docs.legis.wisconsin.gov/document/courts/531%20N.W.2d%20606
https://docs.legis.wisconsin.gov/document/courts/531%20N.W.2d%20606
https://docs.legis.wisconsin.gov/document/statutes/2001/767.02(1)(e)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.62(3)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.02(1)(e)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.62(3)
https://docs.legis.wisconsin.gov/document/statutes/2001/940.19
https://docs.legis.wisconsin.gov/document/statutes/2001/940.20(1m)
https://docs.legis.wisconsin.gov/document/statutes/2001/813.12(1)(am)
https://docs.legis.wisconsin.gov/document/statutes/2001/813.12(1)(am)
https://docs.legis.wisconsin.gov/document/statutes/2001/940.19
https://docs.legis.wisconsin.gov/document/statutes/2001/940.20(1m)
https://docs.legis.wisconsin.gov/document/statutes/2001/813.12(1)(am)

13 Updated 01-02Wis. Stats. Database ACTIONS AFFECTING THE FAMILY 767.24

planis not requiredo disclose the specific address but only a geshall notify the parents of any applicable groundstésmination

eraldescription of where he or she works. of parental rights under 48.415
(d) Who will provide any necessary child care when the parent(b) If the legal custodian appointed under. fagyis an agengy
cannotand who will pay for the child care. theagency shall report to the court on the status of the child at least
(e) Where the child will go to school. onceeachyear until the child reaches 18 years of age, is returned
(f) What doctor or health cafacility will provide medical care to the custody of a parent or is placed under the guardianship of
for the child. anagency The agency shall file an annual report no less than 30

. ) ) . daysbefore the anniversary of the date of the ordlam agency
(9) How the childs medical expenses will be paid. mayfile an additional report at any time if it determines that more
(h) What the childs religious commitment will be, if any  frequentreporting is appropriate.” A report shall summarize the
(i) Who will make decisions about the crsl@ducation, medi child’s permanency plan and the recommendations ofetiew

cal care, choice of child care providers and extracurricular actiyianelunder s48.38 (5) if any.

ties. (c) The court shall hold a hearing to review the permanency
() How the holidays will be divided. planwithin 30 days after receiving a report under (fgr At least
(k) What the childs summer schedule will be. 10 days before the date of the heariting court shall provide ro

(L) Whether and how the child will be able to contact the othfif® Of thetime, date and purpose of the hearing to the agency that
parentwhen the chilchas physical placement with the parent prgPréPared the report, the chdbarents, the child, if he or shells
viding the parenting plan. yearsof age or overand thechild’s foster parent, treatment foster

(M) How the parent proposes to resolve disagreements relzﬂgr ntor the (_)perator of Fhe facility in which the child is living.
to matters over which the court orders joint decision making. _.(d) Following the hearing, the court shall make all of the deter

() Vchat]f:h”t‘:] suppq;thbfamily support, maintenance or othg, » e rmative placement is in the chidest interest, may amend
Incometrans gr gre will be. . o the order to transfer legalustody of the child to another relative,
(o) If there is evidence that either party engaged in interspougerthan a parent, or to another agency specifieder par(a).
battery,as described under®10.190r 940.20 (Im)or domestic ) The chages for care furnished to a chikhose custody is
abuseas defined in $813.12 (1) (am)with respect to the other ynsterredunder this subsection shak pursuant to the proce

party, how the child will be transferred between the parties for t ; ;
exerciseof physical placement &nsure the safety of the child an 6;?;&%? $48.36 (1)or 938.36 (1)except as provided in s.

the pz)arzl:es. _ Subi (4) ALLOCATION OF PHYSICAL PLACEMENT. (a) 1. Excepts
(2) CusTODY TO PARTY; JOINT OR SOLE. (&) Subject to pars. pqyidedunder par(b), if the court orders sole or joint legal custo
(@m), (b) and(c), based on the best interest of the child and aftgg, under sub(2), the court shall allocate periods of physical
Cglnglliffggggf ;g‘l:éolres l;?(gﬁ;tsouf)é;h:rﬁ?#cﬁ ?ﬁ}%&g've joife- 5 cemenbetween the partiés accordance with this subsection.
9 y 9 Y - ' o 2. In determining the allocation of periods of physiglalce
(am) The court shall presume that joint legal custody is in thgent the court shall consider each case on the basis tedtus
bestinterest of the child. _ in sub.(5). The court shall set a placement schedule that allows
(b) The court may give sole legal custody onlit finds that the child to have regularly occurring, meaningful periods of
doingso is in the child best interest arttiat either of the follow  physical placementwith each parent and that maximizes the
ing applies: amountof timethe child may spend with each parent, taking into
1. Both parties agree to sole legal custody with the same paatycountgeographic separation and accommodationdiffarent
2. The parties do not agree to sielgal custody with the same households.
party, but at least one party requestse legal custody and the (b) A child is entitled to periods of physical placement with
courtspecifically finds any of the following: both parents unless, after a hearing, the court finds that physical

a. One party is not capable of performing parental duties ap@cementwith a parent would endanger the ctslghysical,
responsibilitiesor does not wish to have an active rolegising Mentalor emotional health.
the child. (c) Nocourt may deny periods of physical placement for falil
b. One or more conditions exist at thiate that would sup uUreto meet, or grant periods of physical placementfeeting,
stantially interfere with the exercise of joint legal custody  anyfinancial obligation to the child oif the parties were married,

¢. The parties will not be able to cooperate in the future del? the former spouse. ) ) .
sion making required under an award of joint legal custody ~ (cm) If a court denies periods of physical placement under this
makingthis finding the court shall consigalong with any other Sectionthe court shall give the parent that was denied periods of
pertinentitems, any reasonsfefed by a party objecting to joint Physicalplacement the warning provided unde48.356
legal custody Evidence that either party engaged in abuséeas  (d) If the court grants periods of physigdhcement to more
finedin s.813.122 (1) (a)of the child, as defined in48.02 (2) thanone parent, it shall order a parent with legal custany
or evidence of interspousal batteag described under®:0.19 physicalplacement rights to provide the notice required under s.
or 940.20 (1m) or domestic abuse, as defined ir8%3.12 (1) 767.327 (1)

(am), creates a rebuttable presumption thatparties will notbe  (5) FACTORS IN CUSTODY AND PHYSICAL PLACEMENT DETER-
ableto cooperate in the future decision making required. MINATIONS. In determining legatustody and periods of physical
(c) The court may not give sole legal custody to a parent whtcementthe court shall consider all facts relevant to the best in
refusesto cooperate with the other parent if the court finds that tkgyestof the child. The court may not prefer graent or potential
refusalto cooperate is unreasonable. custodian over the_ other on the basis osme)_r race of the parent
(3) CUSTODYTOAGENCY ORRELATIVE. () If the interest of any O potentialcustodian. The court shall consider the following fac
child' demands it, and if the court finds that neither parent is a§fSin making its determination:
to care for the child adequately or that neither parent is fit and () The wishes of the chilsiparent oparents, as shown by any
properto have the care and custody of the child, the court may @éipulationbetween the parties, any propogettenting plan or
clarethe child to be in need girotection or services and transfe@ny legal custody or physical placement proposal submittéteto
legal custody of the child to a relative of the child, as defined gpurtat trial.
s.48.02 (15) to a county department, as defined unddi8€02 (b) The wishes of the childvhich may be communicated by
(29), or to a licensed child welfare agendy the court transfers the child or through the child’guardian ad litem or other appro
legal custody of a child under this subsection, in its order the coprtate professional.

minations specified under48.38 (5) (c)and,if it determines that
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(c) The interaction and interrelationship of the child with (b) A parent who has been denied periods of physical place
or her parent or parents, siblings, and any gtieeson who may mentwith a child under this sectias subject to s118.125 (2) (m)
significantly affect the childs best interest. with respect to that child’school records, §1.30 (5) (bm)with

(cm) The amount and quality of tintieat each parent has spentespect to the child’court or treatment records 58.07with re-
with the child in the past, any necessary changes to the pares@gctto th_e childs records rela_mng to protective services and s.
custodialroles and any reasonable life-style changes thatent 146.835with respect to the chils’patient health care records.
proposego make to be able to spend time with the child in the fu (7m) MEDICAL AND MEDICAL HISTORY INFORMATION. (@) In
ture. making an order of legal custodshe court shall order a parent

(d) The childs adjustment to the home, school, religion andho is not granted legal custody of a child to provide to the court
community. medicaland medical historinformation that is known to the par

(dm) The age of the childnd the childi developmental and €nt. The court shall send the information to the physician or other
educationaheeds at diérent ages. healthcare provider with primary responsibility for ttreatment

(e) The mental and physical health of the partiesifreor andcare of the child, as designated by the parent who is granted

; G ’ egal custody of the child, and advise the physician or other health
ﬁgllléjlrenand othepersons living in a proposed custodial heus'écareprovider of the identityf the child to whom the information

(em) The need for regularly occurring and meaningful perioqrglgtes. The information provided shatficlude all of the follow

?gepchﬁ/i%(.:al placement to provide predictability and stability for 1. The known medical history of the parent providing the in

Th ilability of oubli ivate child . formation,including specific information about stillbirths or con
(f) The availabil Y OF public or private child caré services. genitalanomalies in the parestfamily;, and the medical histories,
(fm) The cooperation and communication betweerptrées known, of the parents and siblings of the parent and any sibling
and whether either party unreasonably refuses to cooperateyphe child who is a child of the parent, excyatt medical history
communicatewith the other party _ informationneed not be provided for a sibling of the chilthié
(9) Whether each party can support the other argfation  parentor other person who is granted legal custody of the child
ship with the child, including encouraging and facilitating-frealso has legal custodincluding joint legal custoghof thatsib-
quentand continuing contaetith the child, or whether one party|ing.
is likely to unreasonably interfere with the chiidontinuing rela 2. A report of any medical examination that the parent provid
tionshipwith the other party ) ing the information had within one year before the date of the or
(h) Whether there is evidence tteaparty engaged in abuse ger.
asdefined in s813.122 (1) (g)of the child, as defined in 48.02 (am) The physician or other health care provider designated
(2)'. ) . . underpar (a) shall keep the information separate from other re
() Whether there is evidence of interspousal battery as @grdskept by the physician or other health care providére in
scribedunder s940.190r 940.20 (1m)or domestic abuse @&  formation shall be assigned an identification number and main

fined in $.813.12 (1) (am) o _tainedunder the namef the parent who provided the information
()) Whether either party has bad a significant problem with to the court. The patient health care records of the child that are
alcoholor drug abuse. keptby the physician or other health camvider shall include
(im) Thereports of appropriate professionals if admitted intd reference to that name and identification numtbeéne child’'s
evidence. patienthealth care records are transferred to another physician
(k) Such other factors as the court may in each indivicase Otherhealth care provider or another health care factiity re
determineto be relevant. cordscontaining the information provided under.gaj shall be

transferredalong with the child patient health carecords. Not

is contested, the court shall state in writing why its findings-reIa‘?’ithgtan%ings'.146.'8%j9bthe ‘“rflo".“?‘“on pr%vid(;d lﬂ:jer péa) "
ing to legal custody aphysical placement are in the best intere&{¢€dnot bemaintained by a physician or other health care provi
of the child. er after the child reaches age 18.

(am) In making an order of joint legal custodipon the re (b) Notwithstanding ss146.81to 146.835 the information

questof one parent the court shall specify major decisiomsidi  Shallbe kept confidential, except only as follows:

tion to those specified underz67.001 (2m) 1. The physician or othdrealth care provider with custody
(b) Notwithstanding s767.001 (1s)in making an order of of the information, or any other record custodian at the reqéiest

joint legal custodythe court may givene party sole power to thephysician other health care provideshall have access to the

make specified decisions, while both parties retain equal righiormationif, in the professional judgment of the physician or
andresponsibilities for other decisions. ot .efhealth. care providgethe information may be relevant to the
(c) In making an order of joint legal custody and periods 8p'|d s medical cppdltlon. .
physicalplacement, the court may specify one parent agrttrex 2. The physician or other health care provider melgase
ry caretaker of the child and one home as the prifnamye of the ©nly that portion of the information, and only to a person, that the
child, for the purpose of determining eligibility for aid under sphysicianor other health care provider determiigselevant to
49.190r benefits under s49.141to 49.161or for any other pur thechild’s medical condition. - _ _
posethe court considers appropriate. (8) NoTICE IN JUDGMENT. A judgment which determindgbe
(d) No party awarded joint legal custody may take any actiéfgal custody ophysical placement rights of any person to a mi
inconsistenwith any applicable physical placement orderess nor child shall include notification of the contents 0948.31
the court expressly authorizes that action. (9) AppLicaBiLITY. Notwithstandingl987 Wsconsin Act355
(e) In an order of physical placement, the court shall specigction73, as dlected byl987 Wsconsin Act 364the parties may
theright of each party to the physical control of the child ifisuf 8greeto the adjudicationf a custody or physical placement order
cientdetail to enable a party deprived of tbahtrol to implement underthis section in an actionfatting the family that is pending

any law providing relief for interference with custody or parent#h May 3, 1988.
rights History: 1971 c. 149157,211; 1975 c. 39122, 200, 283 1977 c. 105418 1979
' c.3255.50, 92 (4) 1979 c. 196Stats. 1979's. 767.24981 c. 3911985 a. 70176
(7) AccessTo RECORDS. (&) Except under paib) or unless 1987a. 332s.64; 1987 a. 355364, 383 403 1989 a. 565.259 1989 a. 3591991

otherwiseorderedby the court, access to a chilghedical, dental 232 1993 a. 213446 481, 1995 a. 77100 275 289, 343 375 1997 a. 35191

. . 999a. 9 2001 a. 109
andschool records is available to a parent regardless of Wheth OTE: 1987 Ws. Act 355 which made many changes in this section, contains

the parent has legal custody of the child. a“legislative declaration” in section 1 and explanatory notes.

(6) FINAL ORDER. (a) If legal custody ophysicalplacement
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It was reversible error fdhe court to make a custody award when the court should () The parent has had one or more periods of physical-place

have recognized the rule of comity and declined to exercise its jurisdiction. Sheri : ; ;
v. Sheridan5 Wis. 2d 504223 N:W2d 557(1974). fR&ntsubstantially interfered with by the other parent.

As a general mattethe childs best interests will be served by living with a parent.  (C) Theparent has incurred a financial loss or expenses as a re

If C"%Umsﬁf‘”fces Comiﬁ' a Copt&arytCfl’”c'lusmf(‘ii”mfsés g;lthe ch}Idt,hnOt asup sultof the other parerstintentional failure to exercise one or more
posed right of a parent to custpdgntrols. In a dispute between a father and-a - . . o
ceasednothets parents, the court erred in concluding that it must award cux;tod;p(:'\r'OdSOf phyS'CaI placement under an order aIIocatlng SpECIfIC

anatural parent unless he was unfit or unableare for the children. LaChapell v timesfor the exercise of periods of physical placement.

Mawhinney,66 Wis. 2d 679225 N.W2d 501(1975). . . .
Therecord of a temporary hearing may be relevant at a divorce hdautrig,not (3) PETITION'. (a) The petition shall alleQe facts faeibnt to

controlling, and neither party has the burden of proving a change in circumstan&&0wthe following:

to warrant a change from the temporary ardéuesel vKuesel,74 Ws. 2d 636247 1. The name of the petitioner and that the petitioner has been

N.W.2d72(1976). ardedperiods of physical placement
Thetrial court may not order a custodial parent to live in designated part of the SM Cb phy p '

or else lose custodyGroh v Groh,110 Wis. 2d 1.7, 327 N.W2d 655(1983). 2. The name of the respondent.

In a custody dispute between a parent and a third, petgss the court finds that aria
the parent is unfit or unable to care for the child, or that there are compelling reasons 3. That the criteria in subZ) apply
for denying custody to the parent, the court must grant custody to the parent. Barstagb) The petition shall request the imposition of a remedy or any
v ,"f\r?:élrirr;i? b\:-:‘\‘t\i}ezeiE;i?;iﬁ::ﬁ-tﬁ&??g)ﬁansfer permanent custody is uncombinationOf remedies under Su(ﬁ) (b) and(c). This para
enforceable.Interest of Z.J.H162 Ws. 2d 1002471 N.w2d 202(1991). Butsee draphdoes not prohibit a judge or circuit court commissioner from
Custodyof H.S.H-K,193 Ws. 2d 649533 N.W2d 419(1995) regarding unmarried imposinga remedy under sub) (b) or (c) if the remedy was not
persongontracting for visitation in a co—parenting agreement. ~ requestedn the petition.

Revisionof s.767.24 to allow joint custody in cases in which both parties did not . N .
agreewas not a “substantial change in circumstances” justifying a change to jeint cus (c) A _JUdge or circuit court commissioner shall accept any leg
tody. Licary v Licary, 168 Ws. 2d 686484 N.W2d 371(Ct. App. 1992). ible petition for an order under this section.

Section767.001 (2m) confers the right to choose a chileligion on the custodial it : i ;
parent. Reasonable restrictions on visitation to prevent subversion of this rigbt do (d) The pe_tltlon shall b‘? filed under the prlnC|paI action under
violatethe constitution. Lange kange175 Ws. 2d 373N.w.2d (Ct. App. 1993). Which the periods of physical placement were awarded.

Thereis no authority to order a change of custody at an unknown time in the future (g) A petition under this section is a motion for remedial sanc
uponthe occurrence of some statahtingency Koeller v Koeller, 195 Ws. 2d 660 tion for purposes of £85.03 (1) (a
536N.W.2d 216(Ct. App. 1995). purp 785.03 (1) (a)

A custodial parens' right to make major decisions for the children does not give (4) SERVICE ON RESPONDENT:RESPONSE. Upon thefi|ing of a

thatparent the right to decide whether the actions of the noncustodial parent-are fe e ot
sistantwith those decisions. §d v Delahn214 Ws. 2d 221571 N.wzd 186(ct  Petitionunder sub(3), the petitioner shall serve a copy of the-peti

App. 1997). tion upon the respondehy personal service in the same manner

Neithersub. (4) (b) nor s. 767.325 (4) permits a prospective order prohibjeig a as a summons is served unde8@l.11 The respondent mag-

entirom rzej"{ggtg%go%f&%%gs(@g'_czkg'_afgg“sﬁf“ in the future. Jociusacius, gy to the petition either in writing before or athlearingun:

Section813.122 implicitly envisions a change of placement and custody if the w@ersub.(5) (a)or orally at that hearing.

courtissues a child abuse injunction under that section against a parent who has cust . i i i i
dy or placement o& child under a divorce order or judgment. Scott M.Hathleen ?5) HEARING; REMEDIES. (&) A judge or circuit coudommis

M.H. 218 Wis. 2d 605581 N.W2d 564(Ct. App. 1998). sionershall holda hearing on the petition no later than 30 days af
Sub. (5) (b), whilerequiring consideration of the chitdishes, leaves to the ter the petition has beeserved, unless the time is extended by

court’sdiscretion whether to allow the child to testiffhat the child is a competent i ; f
witnessunder s. 906.01 does noteatt the cours discretion. Hughes Hughes223 mumalagreemem of the parties or upon the motion of a guardlan

Wis. 2d 111, 588 N.W2d 346(Ct. App. 1998). adlitem and the approval of tii@dge or circuit court commissien
Constitutionalprotections of a parestfight to his or her child do not prevent the€r. The judge or circuit court commissiomeay on his or her own

applicationof the best interests of the child standard as the central focus of deterifiotion or the motion of any partprder that a guardian ad litem
ing where the child shallve. “Best interests” and “safety” are not synonymou '

S . . A .
RichardD. v. Rebecca G228 Wis. 2d 658599 N.W2d 90(Ct. App. 1999). be appointed for the child prior to the hearing.
Sub.(4) requires allocation of placement between the parents. Before a court may(p) If, at the conclusion of the hearirtge judge or circuit court

denya parent all placement or contact with a child, it must find that the contact wo ol : I ;
endangethe childs physical, mental or emotional health. A parent who seeks mmissionefinds that the respondent has 'ntentlona”y and

denyall contact by the other parent Has burden of proving the danger to the childreasonablydenied the petitioner ore more periods of physical
Wolfe v. Wolfe, 2000 W1 App 93234 Wis. 2d 449610 N.W2d 222 lacemenor that the respondent has intentionally anceason

Thereis no presumption of equal placement. While sub. (4) (a) 2. requires the c B . e -
to provide for placement that allows the child to have regularly occurring, meanin ly interferedwith one or more of the petltlonerperlods of

periodsof physical placement with each parent, that is not tantamount to a presufapysicalplacement, the court or circuit court commissioner:

tion of equal placement. Keller Keller, 2002 WI App 161, _ W.2d __ 647 F
NW.2d 426 1. Shall do all of the foIonvmg. N _ _
Custody—to which parent? Podell, Peck, First, 56 MLR 51. a. Issue an order granting additional periods of physical

The best interest of the child doctrine insdénsincustodycases. 64 MLR 343 placemento replace those denied or interfered with.

(1980). o
RecentChanges in \lgconsins Law Regarding Child Custody and Placement. _b' A"_"ard the petltloner a reason_able amount for the cost of
Rue. 2001 WLR 177. maintainingan action under this section and for attorney fees.
Debatingthe Standard irChild Custody Placement Decisions. MolvigisW.aw 2 May do one or more of the foIIowing'
July 1998. ' :
Wisconsin's Custody Placement and Paternity Reform Legislatiowalther. a. If the underlying ordewr judgment relating to periods of
Wis.Law. April 2000. physicalplacement does not provide for specific times for the ex
. ercise of periods gfhysicalplacement, issue an order specifying
767.242 Enforcement of physical placement orders. thetimes for the exercise of periods of physical placement.

(1) DeriniTions. In this section:

(a) “Petitioner” means the parent filing a petition under this
sectionregardless of whether that parent was the petitioner in 5519

actionin which periods of physical placemexre awarded un placement. In determining whether to issue an injunction, the

ders.7537.24 ., .. Jjudgeor circuit court commissioner shall consider whether -alter
(b) “Respondent” means the parent upon whom a petition Whtiveremedies requested by the petitioner would befastiafe

derthis section is served, regardless of whether that parent wasghgptaining compliance with therder or judgment relating to
respondenin the action inwhich periods of physical placementphysijcalplacement.

wereawarded under 367.24 ) (c) If, at the conclusion of the hearing, the judge or circuit court
(2) WHowmay FILE. A parent who has been awarded periods @bmmissioner finds that the petitioner has incurred a financial loss
physicalplacement under 67.24may file a petition under sub. or expenses as a result of the responddatiure, intentionally

b. Find the respondent in contempt of court unde7 88.

¢. Grant an injunction ordering the respondent to strictly-com
with the judgment or order relating to the awarglbysical

(3) if any of the following applies: andunreasonably and without adequate notice to the petitimner
(a) The parent has had one or more periods of physical-plaegerciseone or more periods of physical placement under an order
mentdenied by the other parent. allocatingspecific times for the exercise périods of physical
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placementthe judge or circuit court commissioner may issue an (d) The grandparent has maintained a relationship with the
orderrequiring the respondent to pay to the petitiomesum of child or has attempted to maintain a relationship with the child but
money sufiicient to compensate the petitioner for the financidlas been prevented from doingtsoa parent who has legal custo
lossor expenses. dy of the child.

(d) Except as provided in pgb) 1. a.and2. a, the judge or (e) The grandparent is not likely to act in a manner that is con
circuit court commissioner may not modify an order of legal cugrary to decisions that are made by a parent who has legal custody
tody or physical placement in an action under this section.  of the child and thaire related to the chiklphysical, emotional,

(e) An injunction issued under péb) 2. c.is efective accord educationabr spiritual welfare.
ing to its terms, for the period of time that the petitioner requests, (f) The visitation is in the best interest of the child.
butnot more than 2 years. (3c) A grandparent requesting visitation under g@p.may

(6) ENFORCEMENTASSISTANCE. (@) If an injunction is issued file a petition to commence an independaciion for visitation
undersub.(5) (b) 2. ¢, upon request bthe petitioner the judge or underthis chapter or may file a petition for visitation in an under
circuit court commissioner shall order thigerif to assist the peti lying action afecting thefamily under this chapter thatfefts the
tionerin executing or serving the injunction. child.

(b) Within 24 hours after a request by the petitiotiee clerk (3m) (a) A pretrial hearingshall be held before the court in
of thecircuit court shall send a copy of an injunction issued undgri action under sul3). At the pretrial hearing the parties may
sub.(5) (b) 2. cto the sherifor to any othefocal law enforcement presentand cross—examine witnesses and present other evidence
agencythat is the central repository for orders and that has juriglevantto the determination of visitation rights record or min
diction over the respondenttesidence. If theespondent does not utesof the proceeding shall be kept.
residein this state, the clerk shall send a copy of the injunction 1o 1)) On the basis of the information produced at the pretrial
the sherif of the county in which the circuit court is located.  hearing the courtshall evaluate the probability of granting visita

(c) The sherif or other appropriate local law enforcemention rights to a grandparent in a trial and shali so advispatites.
agencyunder par(b) shall make available to other law enferceon the basis of the evaluation, the court may make an appropriate
mentagencies, through a verification system, information on tii@commendatiofior settlement to the parties.
existenceand status of any injunction issued under &ib) 2. () |f a party or the guardian ad litem refuses to accept a recom
c. The information need not be maintained after the injunctionijgsndationunder this subsection, the action shall be set for trial.
no longer in efect. . . . . :

. . . . L (d) The informal hearing under this subsection may be termi

(8) PeNALTY. Whoever intentionally violates an injunction is atedand the action set for triéflthe court finds it unlikely that

suedunder sub(5) (b) 2. c.is guilty of a Class | felony : ; : : .
NOTE: Sub. (8) i shown as amended eff. 2-1-032901 Wis. Act 109 Prior all parties will acce_pt a recomr_nendanon under this subse_ctlon_.
to 2-1-03 it reads: (4) If the paternity of the child has not yet been determined in

(8) PENALTY. Whoever intentionally violatesan injunction issued under sub. ~ anaction under sul§3) that is commencebly a person other than
() (b) 2. c. may be fined not mae than $10,000 or imprisoned for not maz than g parent of the child’'mother but the person filing the petitiom

2 y:gzs,r. o 92001 a. 61108 dersub.(3) has, in conjunction with that petition, filecpatition
Wisconsin’s Custody Placement and Paternity Reform Legislatiowalther. Or_ mo_tlon under 576_7'45 (l) (k) the C_Ol_JI’t Shé}ll make_ a deter
Wis.Law. April 2000. minationas to paternity before determining visitation rights under

sub.(3).

767.245 Visitation rights of certain persons. (1) Except (5) Any person who interferes with visitation rights granted
as provided in subs(1m) and(2m), upon petition by @rand yndersub.(1) or (3) may be proceeded against for contempt of
parent, greatgrandparent, stepparent or person who has- maigyrtunderch.785, except that a court may impose only the reme
taineda relationship similar to a parent—child relationship with thgja| sanctions specifieid s.785.04 (1) (apnd(c) against that per
child, thecourt may grant reasonable visitation rights to that pegg,

sonif the parents have notice of the hearing and if the ctater (6) (a) If a person granted visitatiights with a child under

minesthat visitation is in the best interest of the child. this section is convicted under@0.010f the first-degree inten
(Im) (a) Except as provided in pgb), the court may not tjonal homicide, or under ©40.050f the 2nd-degree intentional

grantvisitation rights under subl) to a person who has been €onpomjcide,of a parent of thehild, and the conviction has not been

victed under $940.010f the first-degree intentional homicide, Oeyersedset aside or vacated, the court shall modifyibigation

unders.940.050f the 2nd—degree intentional homicide, of & pagderby denying visitation with the child upon petition, motion

entof the child, and the conviction has not been reversed, set agiflgrder to show cause by a parent or guardian of the child, or upon

or vacated. the court’s own motion, and upon notice to the person granted visi
(b) Paragraplifa) does not apply if the court determines byation rights.

clearand convincing evidence that the visitation would be in the (b) Paragraplfa) does not apply i ;
. ] . - y if the court determines by
bestinterests of the child. The court shall consider the wishes 9f‘and convincing evidence that the visitation would be in the

the child in making the determination. o bestinterests of the child. The court shall consider the wishes of
(2) Whenevempossible, in making determination under sub. the child in making that determination.
(1), the court shall consider the wishes of the child. History: 1971 c. 2201977 c. 10%s.35,39; 1979 c. 3%s.50, 92 (4} Stats. 1979

(2m) SUbseCtior(S)’ rather than sut(l), app“es toa grand S.é?;ggigl?;zn%;i:rz,i?ghl:c?r::-ri?giﬁg?/?siéggiigﬁos\)i:g termination of their
parentreq':JeSUnQ V|S'ta_t|0n ”ghts under this section if $G))(a) son’sparental rights and adoption by the clildtepfather Soegel v. Soegel, 154
to (c) applies to the child. Wis. 2d 564 453 N.W2d 624(1990).

icitati i i Thevisitation petition of a custodial parentvidow did not meet the criteria of sub.
(3) The courtmay grant reasonable visitation rights, with re(l) when, prior to the custodial parentieath, the non-custodial parent had filed a

spectto a child, to a grandparent of the child if the ckilparents  motionto revise custodySection 880,155 governisitation in the event of a paresit
havenotice of the hearing and the codetermines all of the fol death. Cox v Williams, 177 Ws. 2d 433502 N.W2d 128(1993).
lowing: A paternity case iwhich the court has retained postjudgment authority to enforce
oy . . thejudgment constitutes an underlying action under which a petition for grandparent
(a) The child is a nonmarital child whose parents have net suWRitation may be brought. Paternity of Nastassja L.H&L Ws. 2d 666 512
sequentlymarried each other N.W.2d 189(Ct. /(\jppl- 1993). wcting the family d | ’ §
: : ; : An existing underlying action f&fcting the family does not alone provide standing
(b) ExcePt as prowded n SL@")! the paternity of the (,:h|_|d has to petition under this section. The underlying action must threaten the integrity of a
beendeterminedinder the laws of this state or another jurisdictiofamily unit. An action under this section does not apply to intact families. Because
if the grandparent filing the petition is a parent of the chitather thefather figure in a household was not the biological or adoptive father of one of the
. childrendid not mean the family was not intact. Marquardiegemann-Glascock,
(c) The child has not been adopted. 190Wis. 2d 447526 N.W2d 834(Ct. App. 1994).
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This section does not apply outside the dissolutiba marriage, but it does not greatemweight of the credible evidence that use of the percentage

preempthe consideration of visitation in circumstances not suljebtie statute. A : : -
circuit court may consider visitation by a non—parent outside a marriage dissolut%@ndards unfair to the child or to any of the parties:

situationin the best interests of the child if the non—parent petitioner demonstrates a(a) The financial resources of the child.
parent-like relationship with the child and shows a significant triggering event such . .

assubstantial interference with that relationship. Custody of H.S.H9&Ws. 2d (b) The financial resources of both parents.
649 533 N.W2d 419(1995). bj) Maintenance received by either part

Publicpolicy does not prohibit a court, relying on its equitable powers, to grant vis ( J) h i h y party hi for h
itation outside this section on the basis of a co—parenting agreement between-a biolog{(PP) The needs of each party in order to support himself er her
ical parent and another when visitatitsnin the childs best interest. Custody of self at a level equal to or greater than that established drader
H.S.H.-K.193 Wis. 2d 649533 N.W2d 419(1995).

Whenapplying sub. (3), circuttourts must apply the presumption that a fit pa‘rent‘USC 9902 (2) . i
decisionregarding grandparent visitation is in the best interest of the child, but the (bz) The needs of any person, other than the child, whom either
courtmust still make its own assessment of the best interest of the child. Paterpj i i
of Roger D.H. 2002 WI App 3250 Ws. 2d 747641 N.W2d 440 ﬂ&lrtyls lega”y obllgated to SUppOI’t.

Grandparent Igitation Rights. Rothstein. ¥/ Law Nov. 1992. (c) Ifthe pa_rties werenarried, the Stt'ilrldt'ir(_j of living the Ch”d
The Effect of C.G.Fand Section 48.925 dBrandparental igitation Petitions. Would have enjoyed had the marriage not eridexhnulment, di
Hughes. Wis. Law Nov. 1992. vorceor legal separation.

Third—partyVisitation in Wsconsin. Herman & CoopekMs. Law March 2001. (d) The desirability that the custodian remain in the hase
767.247 Prohibiting visitation or physical placement if afull-time parent. _ ) )
a parent kills other parent. (1) Notwithstanding ssz67.23 (e) The cost of day care if the custodianrks outside the
(1) (am) 767.24 (1)(4) and(5), 767.51 (3)and767.62 (4) (apnd home,or the value of custodiakrvices performed by the custo
exceptas provided in sul§2), in an action under this chapter thaglian if the custodian remains in the home.
affectsa minor child, a court or circuit court commissiongay (ej) The award of substantial periods of physical placetoent
not grant to the child parent visitation or physical placementoth parents.
rights with the child if the parenhas been convicted under s. (em) Extraordinary travel expenses incurred in exercising the
940.010f the first-degree intentional homicide ,umder s940.05 right to periods of physical placement under&7.24
of the 2nd-degree intentional homicide, of the chilsther par The physical, mental and emotional health needs of the
ent,and the conviction has not been reversed, set aside or vacglgfitj, including any costs for health insurance as providedrfor

(2) Subsectior(1) does not apply if the couar circuit court dersub.(4m).
cr?mm_issi_oner deterr(;linefs Ey (_:Ie?r ;’:md convirp(;:igg_ev;}degce thatg) The childs educational needs.
thevisitation or periods of physical placem&muld be in the best
interestsof the child. The court or circuit court commissioner (h) The tax consequences to eac_h party
shallconsider the wishes of tiogild in making the determination.  (hm) The best interests of the child.

History: 1999 a. 92001 a. 61 (hs) The earning capacity of each parent, based on each par

ent'seducation, training and work experience andatveslability

767.25 Child support. (1) Whenever the court approves aof work in or near the parestcommunity
stipulationfor child support under $67.1Q entersa judgment of (i) Any other factors which the court @ach case determines
annulment,divorce or legal separation, or enters an order oragerelevant.
judgmentin a paternity action or in an action under67.02 (1) (1n) If the court finds under sufLm) that useof the percent
(f) or(j), 767.080r767.62 (3) the court shall do all of the follew agestandard is unfair to the child or the requesting piréycourt
Ing: shall state in writing or on the recotde amount of support that

(a) Order either or both parents to pay an amoeasonable would be required by using the percentage standard, the amount
or necessary to fulfill a duty to support a child. The suppdsly which the cours order deviates from that amount, its reasons
amountmust be expressed as a fixed sum unless the parties Havdinding that use of the percentage standard is unfair to the child
stipulatedto expressing the amountapercentage of the pajger or the partyits reasons for the amount of the modification and the
incomeand the requirements unde767.10 (2) (am) 10 3. are basisfor the modification.

satisfied. (2) Thecourt may protecind promote the best interests of the

(b) Ensure that the parties have stipulated which g&gigher minor children by setting aside a portion of the child support
is eligible, will claim each child as an exemption for federal inwvhich either party is ordered to pay in a separate fund or trust for
cometax purposes und@6 USC 151(c) (1) (B), or as an exemp the support, education and welfare of such children.

tion for state income tax purposes undef1s07 (8) (bor under  (3) Violation of physical placement rights by the custodial

the laws of another state. If the parties are unébleeach an parentdoes not constitute reason for failure to meet child support
agreemenébout the tax exemption for each child, the court sh@pligations.

makethe decision in accordance witate and federal tax laws. 4y The court shall order either party or both to pay for the sup
In making its decision, the court shall consider whether the pargg of any child of the parties who is less than 18 years old, or any
who is assigned responsibility for the chéltiealth care expensesgpild of the parties who is less than 19 years old ittt is pur

undersub.(4m) is covered under a health insurance policy or plagyingan accredited course of instruction leading to the acquisition
including a self-insured plan, that is not subjecs.®32.897 (10) ¢ agljﬁigh school diploma or its equivalent. g q

andthat conditions coverage of a dependent atrildvhether the (4m) (a) In this subsection, “health insuranaddes not in

child is claimed by thénsured parent as an exemption for-pur . ; b
posesof federal or state income taxes. clude medical assistance provided under sulbb¢hof ch. 49

(1g) In determining child support payments, the court m (b) In addition to ordering child support for a child under sub.
considerall relevant financial information or other informatiora{%ég':n%%lﬁréf Sg{:nﬁgﬁ?gf ﬁlgscsh%gﬁréa;ﬁ? gzglgi;ggggg dllgeé:;
relevantto the parent’ earning capacityncluding information re .

., sighingresponsibility for a chil& health care expenses, the court
portedunder s49.22 (2mjto the department or the county Ch'ldzk?allc%nsiger wheger a child is covered undtlaor a paréeilth
support agency under$9.53 (5)

. . . insurancepolicy or plan at the time the cowapproves a stipula

(1j) Exceptas providedn sub.(1m), the court shall determine tion for child support under §67.1Q enters a judgment of anaul
child support payments by using thercentage standard estabment, divorce or legal separation, or enters an order or a judgment
lishedby the department under49.22 (9) in a paternity action or in an action undev87.02 (1) (for (),

(Im) Upon request by a partythe court may modify the 767.08or 767.62 (3) the availability of health insurance to each
amountof child support paymentietermined under suflj) if, parentthrough an employer or otherganization, the extent of
after considering the following factors, the court finds by theoverageavailable to a child and the costs to the parent for the cov
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erageof thechild. A parent may be required to initiate or continuffom a 3rd party for the cost of services provided to the child but
healthcare insurance coverage for a child under this subsectidoesnot pay the health care provider for the services or reimburse
If a parent is required to dso, he or she shall provide copies ofthe department or any other person who paid for the services on
necessaryprogram or policydentification to the custodial parentbehalfof the child, the department may obtain a judgment against
and is liable for any health care costs for which he or she receitfesparent for the amount of the 3rd party payment.

direct payment from an insurerThis subsectiorshall not be 2. Section767.265 (4)applies to a garnishment based on a
construedo limit the authority of the court to enter or modify supjudgmentobtained under subd.

port ordersd_colntalntlng provisions for paymeft rr;%j[cal dec;; (f) 1. If a parent who provides coverage of the health care ex
Eggstgsamg rL(c:)? ir?gcs)niiStrélr:]tSvL\j/irte;mnt(:heispgﬁrtT)]slg?t?o\r/lv In adai pense®f a child under an order under this subsection changes em
S " ployersand that parent hascourt—ordered child support obliga
(c) 1. Indirecting the manner of paymefia childs health tion with respect to the chilthe county child support agency
care expenses, thwurt may order that payment, including pay,nders.59.53 (5)shall provide notice of the order to provicte+

mentfor health insurance premiums, be withheld from incomgageof the childs healthcare expenses to the new employer and
andsent to the appropriate health care insymevider or plan, as g the parent.

providedin s.767.265(3h), or sent to the department or its desig
nee,whichever is appropriate, for disbursementhi® person for

whomthe payment has been awarded if that person is not a he lan will bein effect upon the employées receipt of the notice.

careinsurer provider or plan. If the court orders income Withgge notice shall inform the paretfiat he or she maithin 10
holdingand assignment for the payment of health care eXpenSBHSinessjays after receiving the notice, by motion request a hear

the courtshall send notice of assignment in the manner provid h :
unders. 767.265 (2rjand may include the notice of assignmer{{'Y before the courdn the issue of whether the order to provide
under this subdivision with anotice of assignment under s.cOVerageof the childs health care expenses should remain in ef
767.265 The department or its designee, whichever is appropct: A motion under this subdivision may be heard by a circuit
ourtcommissioner If the parent requests a hearing anccthat

ate,shall keep a recordf all moneys received and disbursed by " =" o - .
the department oits designee for health care expenses that are f circuit court commissioner determines that the order to provide
coverageof the childs health care expenses should not rerimain

r i h rtment or i ignee. X .
ectedto be paid to the departme t_o_ _ts desig ee . effect, the court shall providaotice to the employer that the order
2. If the courtorders a parent to initiate or continue health Ns no longer in gect.

surancecoverage for a child under a health insurance policy that (5) Subjectio ss767.51 (4)and767.62 (4m)liability for past

is available to the parent through an employer or otlygamiza- > ' . .
tion but the court dpoes not spe?:ify the m%nxer in which payméHPportshall be limited to the period after the birth of the child.

of the health insurance premiums shall be made, the clegudf ~ (6) A party ordered to pay child support under this section
may provide noticeof assignment in the manner provided undeghallpay simple interest at the rate of 1% per montany amount
s.767.265 (2r)for the withholding from income of themount in arrears that is equal to or greater than the amount of child sup
necessaryo pay the health insurance premiums. The notice of &9rtdue in one month. If the party no longer has a current ebliga
signmentunder this subdivision may be sent with or included 4in to pay child support, interest at the rate of 1% per month shall
partof any other notice of assignment undet&?.265 if appre  accrueon the total amount of child support in arrears, if anter-
priate. A person who receives notice of assignment under ttgistunder this subsection is in lieu of interest computed under s.
subdivisionshallsend the withheld health insurance premiums 807.01(4), 814.04 (4)or815.05 (8)and is paid to the department
the appropriate health care insyrprovider or plan, as provided or its designee under 867.29 Exceptas provided in s(67.29

in s.767.265 (3h) (1m), the department or its designee, whichever is appropriate,

(d) If the court orders a parent to provide coverage of the heaftfll apply all payments received for child support as follows
careexpenses of the parenithild and the parent is eligible for (a) First, to payment of child support due within the calendar
family coverage of health care expenses under a health bensfinthduring which the payment is received.
planthat is provided by an employen an insured or on a self-  (b) Second, to payment of unpaikiild support due before the
insuredbasis, the employer shall do all of the following: paymentis received.

1. Permitthe parent to obtain family coverage of health care (c) Third, to payment of interest accruing on unpaid child sup
expensegor the child, if eligible for coverage, without regard tqort.

any enrollment period or waiting period restrictions that may ap (7) An order of joint legal custody under#7.24does not af

ply. . . fectthe amount of child support ordered.
2. Provide family coverage of health care expenseshi®r History: 1971 c. 1571977 c. 29105, 418, 1979 c. 3%s.50, 92 (4) 1979 c. 196

child, if eligible for coverage, upon application by the parent, tHgats.1979 s. 767.251981 c. 201983a. 27 1985 a. 291987 a. 2737, 355 413
child’s other parent, the department or the county child suppé?fgf'2%2410241?337""5_33%23313'1.4%3939; 3'322-7525670110;.7116%21.9126 (19)1995

agencyunder s59.53 (5) or upon receiving a notice under.{§8r Cross Refeence: See also ctDWD 40, Wis. adm. code.
1. A provision in a judgment as to the education of children past the age of majority
: ; insertedpursuant to a stipulation of the parties, cannot later be challenged and can be
2m. NOtlfythe count_y child support agency_undés$53 (5) enforcedby contempt proceeding®liwas v Bliwas,47 Wis. 2d 635178 N.w2d
whencoverage of the child undtre health benefit plan is infe€t 35 (1970).

and,upon requesprovide copies of necessary program or policy Whenparents each own a 1/2 interest in future proceeds of real estate and the state

identificationto the childs other parent contributego child support, the court may order the custodial parent to pay child sup
. ’ portin the form of an accumulating real estate lien in favor of the sEisge ex rel.
3. After the child has coverage under the empleybealth v. Reible,91 Wis. 2d 394283 N.W2d 427(Ct. App. 1979).

benefitplan, and as long as the parent is eligible for family cover Thetrial court abused its discretion by setting child support payments witheut con

ageunder theemployets health benefit plan, continue to provid@i;’\‘j\’ljgg%eﬁ‘f%dgssogltc\fzghﬂgg?rl‘ggg)payé‘s ability to pay Edwards vEdwards,

coyeragef_or the child unless the er_nployer rece_iMSfaCtory A personal injury damage award to a noncustodial spouse can be considered as a
written evidence that theourt order is no longer infett or that changeof circumstances justifying increased support. Sommgommer108 Ws.

the child has coverage of health care expenses under anof&ga 323 N.wzd 144(Ct. App. 1982).

healthinsurance policy or health benefit pl'd(rat provides com Sub.(6) imposes interest on arrearages existing on July 2, 1983, @swalthose

accruingafterward. Greenwood Greenwood129 Ws. 2d 388385 N.w2d 213
parablecoverage of health care expenses. (Ct. App. 1986).

(e) 1. If a parent who has been ordered by a court to provid&ederalSupplemental Security Income may not be considered to be an economic
; : P resourcefor purposes of computing a child support obligation. Howevseek—
Coveragmf the health care expenses afeld who is el'glble for work order may be appropriate. Langloid-anglois,150 Ws. 2d 101441 N.W.2d

medicalassistance under subdi. of ch. 49receives payment 286 (Ct. App. 1989).

2. The notice provided to the parent shall inform paeent
%@%coverage for the child under the nemployets health bene
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Educationabrants and loans, AFDC, and other child support are not econemic reln certain cases, such as with military retirement payasset may be divided in
sourcedor purposes of computing a child support obligation. Thibade@hilvaa  the property division and itthcome stream considered as income in determining
deau,150 Ws. 2d 109441 N.w2d 281(Ct. App. 1989). child support. Cook.MCook,208 Wis. 2d 166560 N.W2d 246(1997).

Ordersassigning health care responsibility pursuant to s. 767.25 (4m) are subjedhena noncustodial parent seeks to impose a trust on arreanagdsunder a
to revision under s. 767.32. KuchenbeckeBehultz, 151 Ws. 2d 868447 N.W2d  pre—Augustl, 1987 support ordethat parent must demonstrate that the trust is in the
80 (Ct. App. 1989). child's best interesand, when the custodial parent does not agree to the trust, that the

Consideratiorof expenses incurred by a child as an adult, including education d¥imary custodian was unwilling to or incapable of managing the support money
pensesis error Resong wier, 157Wis. 2d 382459 N.W2d 591(Ct. App. 1990). Ce}nmcegr%gdigggpgﬁgigﬁirgsﬁ;g gg;%g ihwezge%sgrg%:ggg )s-tandards is only relevant

A divorce stipulation waiving or setting a ceiling on child support and preventin, s . - LA
modificationis against public policy and will not be enforced. Ondras®nneson, Ptne payer can show inability to pay or that the income disparity will adverfety af

thechildren or payerEqualizing lifestyles between parents is not a support objective.
15;3;/\;; azldc SSr?:SgeNdngogr;l;ng S%Z'r ;rigt((’))-a nalyze financial evidence was rpTngamoum of discretionary income either pansiiithave to spend on their children
error. Bisone vBisone,165 Ws. 2d 114, 477 N.W2d 59(Ct. App. 1991). App.stleggr;()j.aryonsderatlon. Raz Brown,213 Ws. 2d 296570 N.W2d 605(Ct.

A stepparent has no legatiligation to support a stepchild. Under appropriate cir "The repayment to the payer spouse of a loan made bycharcompany that he
cumstancethe theory of equitable estoppel may apply to cases involving child sugwnedwas a proper additicio the payes income available for support. It was prop

port. Ulrich v. Cornell, 168 Wis. 2d 792484 N.W2d 546(1992). erly foundto be deferred compensation, which is included within the applicable defi
In a joint custody situation, the parent with primary physical custody may be aition of income. Raz.\Brown,213 Ws. 2d 296570 N.W2d 605(Ct. App. 1997).

deredto pay child support. Matz Matz,166 Ws. 2d 326479 N.W2d 245(Ct. App. A stipulation for child support with no time limit or opportunity for review was

1991). againstpublic policy and the payer was not estopped from seeking a modification due

The absence of a mortgage obligation is relevant to the assessment obaparty’ 0 & material change in circumstances. KriemaBoldbeg, 214 Ws. 2d 163571
nomic circumstances, but does not translate into imputed incoater the applicable  N-W-.2d425(1997). o ) )
administrative rule. IMarriageof Zimmerman vZimmerman169 Ws. 2d 516485 Absent a finding that an individual partreasauthority to unilaterally control a
N.W.2d 294 (Ct. App. 1992). partnershipasset, partnership assets will be imputed as available income aaly in

: : P cordancewith the partnership agreement. Health insurance premiums paid by a part
A support arder against actual AFDC grants is prohibitethilyadeay but an or nership are included in the partners income available for child suppeis.vWeis,

deragainst earnethcome of one who also receives AFDC is not. In Support of Bsiswi
s. 2d 135572 N.W2d 123(Ct. App. 1997).
L. T.&K. 171 Ws. 2d 617492 N'WZd 350(Ct. App_. 1992). . Thetrial court properly exercised its discretion under sub. (1m) (i) by excluding

No matter how corporate income is labeled, a family courtprexge the corporate from the application of the percentage standards the value of nonassignabte trips
shieldif it is convinced the obligs intent is to avoid financial obligations. Evjen ceivedby the paying spouse as employment bonuses although theomgtituted
v. Evjen,171 Wis. 2d 677492 N.W2d 360(Ct. App. 1992). ! ~ taxableincome. State.Wvall, 215 Ws. 2d 591573 N.W2d 862(Ct. App. 1997).

Theparties’ extrajudicial agreement that child support payments be discontinuedn concluding that a deviation from the percentage standards is warranted, all listed
wasenforceable via thdoctrine of equitable estoppel. Harmstarms, 174 Wis. 2d  factorsneed not be applied. Statedlonzo R.230 Ws. 2d17, 601 N.w2d 328(Ct.

780, 498 N.W2d 229(1993). App. 1999).

The “serial family payer” rule adopted under the percentage standards referred td he percentage standards under sub. (1j) include the shared-time payer formula
in sub. (1) is discussed. BrowrnBrown,177 Ws. 2d 512503 N.W2d 280(Ct. App.  in DWD 40.04(2) Wis. Adm. Code, as well as the straight percentage standards in
1993). DWD 40.03 (1). The shared-time formula applies ifiiager will be assuming costs

Themandatory percentage standardsdietermining support do not allow for-de i proportion to the number of days tbeurt is ordering placement with the parent.
ferredpayments. Kelly vHougham 178 Ws. 2d 546 504 N.w2d 440(Ct. App. ~ Randallv. Randall, 2000 WI App 9&35 Ws. 2d 1 612 N.W2d 737
1993). Incarceratioris a valid factor for a court to considersetting child support because

An AFDC recipient assigns all rights to child support payments to the #ate. of the impact it may have on the paymemployability due to what may be voluntary

. h : unreasonable acts. It was proper to base child support on earning capacity and
suchthe payments may not be held in trust for the child under sub. (2). Paternlt)?(ﬁgrovide for an dbet against the payar property division payout to provide for

LachelleA.C. 180 Wis. 2.d 708510 N.W2_d 718(Ct ADp. .1993)' paymentof the support obligation. Morrow Modrow 2001 WI App200,247 Wis.
A lump sum separation benefit receivegbn termination of employment was 24'ggg 634 N.W2d 852
properly considered to be income subject to the percentage standards for supposyps.(1j), (1m), and (1n) give the court authority to determine and order some
Gohdev. Gohde 181 Ws. 2d 770512 N.W2d 199(Ct. App. 1993). ) amountfor child support. While that authority implicitly includes the authority to de
In deciding not to apply the percentage standard, the court erred wbempiared  terminethe amount to be zero, it does not implicitly incliioke authority to order the
the parties available incomes after deducting the percentage amount from the payerentsto divide expenses for the children among themselves in particular ways as
income,but failed to consider the assumed contribution of the same percentagehylternative to ordering one parent to pay child support to the aflagristowski
thepayee. Kjelstrum.\Kjelstrum,181 Wis. 2d 973512 N.W2d 264(Ct. App. 1994).  v. Zawistowski, 2002 WI App 8&53 Wis. 2d 630644 N.W2d 252
A trial court could may not set child support at zero, convert post-divorce incomd-ederalpreemption doctrine doemt prohibit states from requiring payment of
to marital property and order that income to be held in trust to be distributed to théld support out of veterans’ disability benefits. RosRased81 U.S. 6191987).
child when AFDCbenefits ended. Luna kuna,183 Ws. 2d 20515 N.W2d 480 PoorLittle Rich Kids: Revising Wsconsins Child Support System to Accommo
(Ct. App. 1994). dateHigh-Income Payers. Dodd. 83 MLR 807.
If the interests of the children andstodial parent are protected, parties are free No-faultdivorce: Bx consequences of support, maintenance and prageiity
to contract in a settlement agreement that the primary custodian will not have spengnt. Case, 1977 WBBIL
ing discretion over child support . Jacquadacquart183 Ws. 2d372 515 N.w2d A practitionets approach to child support. BailewBB June 1987.

53/2r(1(§ssAeFt)r;n]c.igltgs4 i)ﬁcome stream may not be counted both as an asset in the prop HSSB0: New Rules for Chilupport Obligations. Hickes. Law Apri, 1995.
division and aspart of the payes income from which support is paid. Maley v lgjééx":h Came First? The Serial Family Payer Formula. StansidsyLaw April,

Maley, 186 Wis. 2d 125519 N.Ww2d 717(Ct. App. 1994). B . - ) .
Trust income that is income to the beneficiary under federal tax law i_s_subjec];ﬁgcnrtons]gdirﬁ(fgt?gr?:' Seealso notes to §67.32for decisions regarding postjudg
gch;]ld suppo&t oLder reg%rgl\?\?s 3fd\l\égetf51§gaNdwzrlCthLétanllggrgade betediciary Cross—reference: SeealsoWisconsin Administrative Code Citations published
rohmannv. Grohmann.l S- 2 : ( ). in the Wsconsin Administrative Code for a list of citations to cases citing ch. HSS

A minimum fixed child support amount, rather than the percentage standard, ba®gHFS 80, and DWD 40, the child support percentage of income standard.
on the payes “potential income” was appropriate when the court foundttieat

ayerhad a substantial potential to manipulate the amount of support. Dbeery . .
r1)8)sngs. 2d 12,525 N.\FI’\IZd 745(Ct. ApS. 1994). PP 767.253 Seek-work orders. In an action for modificatioof

Thetrial court may consider the amount of time a child is placed with the payi@child support order under&7.32or an action in which an order
parentand that parerst'second family in setting support. Molstadolstad,193  {or child support is required under 87.25 (1) 767.51 (3)or

Wis. 2d 602535 N.W2d 63(Ct. App. 1995). 4:62(4), the court may order either or both parents of the child

Thepercentage standards may be used to generate future as well as present sué? ol . .
Paternityof Tukker M.O.,199 Ws. 2d 186544 N.W2d 417(1996). seek employment or participate in @mployment or training

Thepercentage standards presumptively appthéncase of a high income payeeprogram.
absenthe paye's showing of unfairness by the greater weight of the credible evi History: 1989 a. 2121997 a. 1911999 a. 9
dence. Luciani v Montemurro-Luciani199 Ws. 2d 280544 N.W2d 561(1996).
Sub.(6) makes interest on child support arrearages mandatoiyal court has . .
no discretion in awarding interest, even if it determines that to skmsirl be inequi  767-254 Unemployed teenage parent. (1) In thissection,
table. Douglas County Child Support Fisher 200 Wis. 2d 807547 N.w2d 801  “unemployedteenage parent” means a parent whtisfies all of
(Ct. App. 1996). . ) o _thefollowing criteria:
A court may consider earning capacity rather than actual earnings in determining
child support and maintenance if it finds a pa®jab choice voluntary and unrea (@) Is less than 20 years of age.
sonable. Sellers @ellersZQl Ws. 2d 578549 N.W2d 481(Ct. App. 1996).' (b) Is unemployed.
Thefact that a parfyby deliberate conduct, frustrates an accurate calculation of the . . .
party'sincome does not prevent the trial court from makiveyappropriate finding (c) Is financially unable to pay child support.
of fact. The court may make its findings based on the available evidence. Lellman
V. Mott, 204 Ws. 2d 166554 N.W2d 525(Ct. App. 1996), _?d) W?uld be ordered to make payments for the support of a
Thecourt did not abuse its discretion in ruling against a request in a high incoﬁk—!' d but for par(c).

payercase for an increase in suppactording to the percentage standards when the (2) |n an action for revision of a judgment or order providing

courtbelieved that the request was really a disguised claim for extra money to sup, B : ; ;
the custodial parent’own lifestyle. Nelsen andee205 Ws. 2d 632556 N.W2d ﬂS)F[Ch'Id support under 67.32or an action in which an order for

789 (Ct. App. 1996). child support is required under#&7.25 (1)767.51 (3)qj67.62
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(4), the courtshall order an unemployed teenage parent to do one(h) Thedesirability of awarding the family home or the right

or more of the following: to live therein for a reasonable period to the party having physical
(a) Register for work at a public employmenficé estab placementfor the greater period of time.

lishedunder s106.09 (i) The amount and duration of an order undg@63.26grant
(b) Apply for jobs. ing maintenance payments to either paatyy order for periodic

(c) Participate in a job training program. family support paymentsnder s767.261and whether the prep
erty division is in lieu of such payments.

(d) Pursue or continue to pursue an accredited course of in~. S . .
structionleading to the acquisition of a high school diploma or its U). Other economic circumstances of each panigluding
equivalentf the unemployed teenagarent has not completed apensmnbeneflts, vested or unvested, and future interests.
recognizechigh school course of study or its equivalent, except (k) The tax consequences to each party

thatthe courtmay not order the unemployed teenage parent o pur (L) Any written agreemenhade by the parties before or dur
sueinstruction if the instruction requires the expenditure of fundisg the marriage concerning any arrangement for property dis
by the unemployed teenage parent other than normal transpottifution; such agreements shall be binding ugi@ncourt except

tion and personal expenses. thatno such agreement shak binding where the terms of the
History: 1991 a. 3131995 a. 271997 a. 1911999 a. 9 agreemenare inequitable as to either parfhe court shall pre
sumeany such agreement to be equitable as to both parties.
767.255 Property division. (1) Upon every judgmenof (m) Such other factors as the court may in each individual case

annulmentgivorce or legal separation, or in renderijgdgment  determineto be relevant.

in an action under §67.02 (1) (h)the court shall divide the prop  History: 1977 c. 1051979 c. 3%s.50,92 (4) 1979 c. 196Stats. 1979 s. 767.255;
erty of the parties and divest and transfer the titlenyfsuch prop 1983a. 1861985 a. 371987 a. 3551993 a. 422 o

ety accordingly A certiied copy of the portion of the judgment L 0 L hion the husband v & pariner wiere
that affects title to real estate Shhb re_COVded in the fide of the properlyviewed by the trial court as salarjohnson \dohnson78 Ws. 2d 1?37254
registerof deeds of the county in which the lands deciédare N.w.2d198(1977).

situated. The court may protect and promote the best interests of veteran disability pension is to be considered as earned income and not-as an as
the children by setting aside a portion of the property of the panﬁo be divided between the parties. Leightoheighton,81 Wis. 2d 620261

. ( W.2d 457 (1978).
in a separate fund or trust for_the SUPPO“- mamtenan(_:E- educat'@ﬂereare at least 3 methods for valuing pengights. Whether the use of any
andgeneral welfare of any minor children of the parties. methodis appropriate depends upon the status of the parties and whether the result

: B is a reasonable valuation of the marital asset. Bloon&oemer 84 Ws. 2d 124
(2) (a) Except as provided in pdb), any property shown to 557 w2d 235(1978).

havebee_n aC_qUired by either party prior to or during_ the course 0pportof stepchildren is a relevant factor in dividing marital propeFyerst.

the marriage in any of the following ways shall remain the propefuerst93 Ws. 2d 121286 N.w2d 861(Ct. App. 1979). .

ty of that party and is n@ubject to a property division under this Compensatioffor aperson who supported a spouse while the spouse was in school
tion: canbe achieved through bofitoperty division and maintenance payments. kund

section. be v. Lundbeg, 107 Wis. 2d 1 318 N.W2d 918(1982).

1. As a gift from a person other than the other party A federal pension in lieu of social security must be included in a marital property

. . o division. Mack v Mack,108 Wis. 2d 604323 N.W2d 153(Ct. App. 1982).
2. By reason of the death of anothacludlng, but not limited Unlessa divorce decree specifically terminates a spouse as the benefi@dife

to, life insurance proceeds; payments made under a deferred @Barancepolicy and the insurance company is notified, the spsimsieficiary sta
ploymentbenefit plan, as defined in866.01 (4) (a)or an indi  tusis not dected by the divorce decree. BerschanKleeck,112Ws. 2d 594334

h - . . . \W.2d 114 (1983).
vidual retirement account; and property acquired by right of surv'\f Thetrial court may consider a cross—purchase formula in a partnership agreement

vorship, by a trust distribution, by bequestinheritance or by a i, determining the value of the partnership interest, including professional goodwill.
payableon death or a transfer on death arrangement undéd@®h. Lewisv. Lewis, 113 Ws. 2d 172336 N.W2d 171(Ct. App. 1983).
; ; : ; A lien on real estatewarded in a divorce judgment was a mortgage, not a judgment
3. With funds acquired in a mar?ner prOVIde_d in subdr?2. lien, even though the term “mortgage” was not used in the court ovdemiak v
(b) Paragraplfa) does not apply if the court finds that refusafvozniak,121 Ws. 2d 330359 N.W2d 147(1984).

i i i This section does not mandatorily require a judge to terminate a joint tenancy
onthe ohidrerot he rariage. Ifhe court makes SUch a dingCAe":LUske.122 Ws. 3425561 N izd iois6s)
. ge. . . . Y Theuse of gift money to buy a home as joint tenants changesth#rnacter of the
the court may divest the party of the propértya fair and equitable moneyfrom separate property to marital propeftyeiss v\Weiss 122 Wis. 2d 688
manner. 365N.W.2d 608(Ct. App. 1985). See also ZirngiblZirngibl, 165 Ws. 2d 130477
. N.W.2d 637 (Ct. App. 1991).

(3) The_court Sha_” _presume that all property not _descrlbed Na prenuptial agreement entered into prior to the adoption of sLibjn@w sub.
sub.(2) (a)is to be divided equally between the parties, but mas) (L)] was enforceable in a subsequent divorce. Hengténgel 122 Ws. 2d 737
alterthis distribution without regard to marital misconduct afte?ﬁiN-WZd_tlﬁ(Ct- App- 1t9_8t5)- Sed 10 8001 at death  aonlicable to a di

o i premarital agreement intended to apply at death was not applicable to a divorce.
consideringall of the followmg: Levy v. Levy, 130 Ws. 2d 523388 N.W2d 170(1986).
(@) The length of the marriage. Whetherproperty agreements are inequitable under sap[igdw sub. (3) (L)] is
: discussed.Button v Button,131 Ws. 2d 84 388 N.W2d 546(1986).
(b) The property brotht t? the marriage ny each party . A premarital agreement was inequitable because the parties @iigaind rea

(c) Whether one of the parties has substantial assets not sujgeblydisclose assets or have independent knowledge of one aadthancial
to division by the court. status. Schumacher.\8chumached31 Ws. 2d 332388 N.W2d 912(1986).

. . . . A personal injury claim for medical malpractice is property subject to division.

(d) Thecontribution of each party to the marriage, giving aprichardsorv. Richardson139 Ws. 2d 778407 N.W2d 231(1987).
propriateeconomic value to each padycontribution in home  Thetrial court may consider thfermer inherited status of divisible property al

i i i thoughit has lost its exempt status through commingling. Schwattinders,145
makingand child care ser_wces. _ Whe. 20l 255426 N WG O7(Ct App. 1088)
(e) The age and physical and emotional health of the partie$acreasen the value of inherited property attributable to the non-owsfrgises

i i i ini effortsis divisible property It is no t necessary for the non-owning spouse to show
(f) The contribution by one party the education, training or thata failure to divide the asset will resuita hardship to him or heHaldemann

increaseckarning power of the other v. Haldemann145 Ws. 2d 296426 N.\W2d 107(Ct. App. 1988).
(g) The earning capacity of eaphrty including educational  Chapter766, the Marital Property Act, does not supplant the divorce property divi

i : : sionprovisions of ch. 767. Kuhiman Kuhiman,146 Ws. 2d 588432 N.W2d 295
background, training, employment skills, workexperience, .~/ App. 1988).

length_ of absence fro_m the job market, custodial res_ponSibi“ti SGifted and inherited property is subject to division in cases of hardship. A party
for children and the time and expense necedsaagquire s~  seekingdivision bears the burden of showing that failurditide will result in finan

cienteducation or training to enable the party to become se#f—sﬁBA'Pfivation-t_PODp_.vltpog]p,tms Ws. 23 7;343t2't|NdV\t[2d ”6?cz(cr. App. 19’[88). )
; i presumption exists that an injured pastentitled to all future payments under
portingat a standard of “VIng reasonably comparable to that &ltructured settlement, but the payments are subject to the s. 767.255 factors. Krebs

joyed during the marriage. v. Krebs,148 Ws. 2d 51435 N.W2d 240(1989).
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A property division may be modified under s. 806.07. However the supremacyVhena farm that a divorcing couple did not own but had lived on for the first 13
clauseprevents a division to be modified after a debt thereunder is digchar  yearsof their marriage was gifted to one spouse and the couple divorced shortly there
bankruptcy. Spankowski vSpankowski172 Ws. 2d 285493 N.W2d 737(Ct. App.  after,the trial court erred when it determined the farmtrease in value after the gift
1992). resultedirom the eforts of the marital partnership without considering whether the

When gifted or inherited property has appreciated in value during the marriage @@@ple’sefforts throughout the marriagerved as a catalyst for the increase in value.
to the eforts of both spouses, the appreciation is a part of the marital estate. SchBtéhmondv. Richmond, 2002 W1 App 2250 Ws. 2d 647640 N.W2d 220
v. Schorer177 Ws. 2d 387501 N.W2d 916(Ct. App. 1993). Federalaw precludes a state court from dividing military nondisability retirement

Determiningfair market value of a closely—held corporation turns on the credibilPay pursuant testate community property laws. McCartyMcCarty 453 U.S. 210
ty of the experts as well as the methods and analyses emilgytheé witness. ) . . . . .

Schorev. Schorerl77 Ws. 2d 387501 N.W2d 916(Ct. App. 1993). An insureds beneficiary designation under servicersegroup lifeinsurance

A buy-sell agreement may provide a method for determining the value of an ing?"cy prevailed over a constructive trust imposed by a state court. Ridgeway v
estin a partnership, but does not as a matter of law establish the value. Stiran v Ridgeway454 U.S. 4q1981). _ )
ron, 178 Wis. 2d 481504 N.W2d 415(Ct. App. 1993). ERISAdid not preempt a &tonsin court order awarding a spouse 1/2 of a benefi

Accountsreceivable may be excludénm the marital estate if evidence indicatesCiary's interest in a pension. Savings and Profit Sharing Fund of Sears Employees
thereis a link between the receivables and salary and that dividing the receivate§ag0,717 F2d 1038(1983). ‘ )
would adversely déct the ability to pay support or maintain professional or personal Dilemmav. Paradox: ®luation of aradvanced degree upon dissolution of a-mar
obligations. Sharon vSharon 78 Ws. 2d 481504 N.W2d 415(Ct. App. 1993).  fiage. Loeb and McCann, 66 MLR 495 (1983). _

While income from gifted property is subject to division, trust income received by The recognition and valuation of professiogaiodwill in the marital estate. 66
abeneficiary with only a future interest in the trust corpus is a gift itself, not incon¥LR 697 (1983).
from a gift, and not subject to division. FriebelRriebel, 181 Ws. 2d 285510 Enhancedralue of a closely held corporation at the timélivbrce: What role will
N.W.2d 767 (Ct. App. 1993). Wisconsin’smarital property act play? Podell, 69 MLR 82 (1985).

A divorce decree that awarded 1/2 of thesbands pension to the wife divested ~ No-faultdivorce: Bx consequences of support, maintenance and praeeifsy
the husband of that half interest. Although the husband had failetetiiegfte the ment. Case, 1977 WBBI1L
transferas required by the divorce decree, the wifelf interest was not an assetin  Prenuptial and postnuptial agreements. Loeb, WBB March 1981.

the husbands bankruptcy estate and there was no digeizle debt to the wife.  prafting enforceable marital agreements. Garczynski. WBB Sept. 1986.

Deweyw. pewey 188 Ws. 2d 2715.25 N'WZd 85(Ct. App. ;994)' ) The marital property act does not changestnsins divorce law Weisberger.
Hardshipunder sub. (2) (b) antptivation” underPopprequires something more \wBg May 1987.

thanan inability to continue living & predivorce standard. Fair and equitable is not ; P P

the standard for including gifted and inherited property in a division. DoPoert Au'g.afsgng.natlonFlndlng extra property to divide in divorce. Kesslivs. Law

189\MS.' 2.d.]12’ 525 N.W2d 745(Ct App. ]T9.94)' . ivorce Provisions in Opt-out Marital Property Agreements. Rasmussés. W
Thatindividual property was placed in a joint checking account by the owner apg,, April, 1994

used to pay the ownisrindividual obligations did not render the propetpjectto ’ ’ .

divisionin divorce. Gardner.\Gardner190 Ws. 2d 216527 N.W2d 701(Ct. App. W'A Ii)ecage Ptisg%‘énon v Button Drafting Prenuptial Agreements. Garczynski.
1994). is. Law. Aug. .

Theoffspring of gifted oiinherited animals are not excluded from division by thislggg?nmeron Dividing a Military Pension. Halling & Drefanl. M/ Law Aug.

section. If an asset no longer exists a court cannot exclude ittflermarital estate.
Preusss. Preuss195 Wis. 2d 95536 N.W2d 101(Ct. App. 1995). i .

Bonuses and fees, like regular income, are not divisible as property but are td /.26 Maintenance payments. Uponevery judgment of
consideredn determining a fair division or maintenance. Longang,196 Ws. 2d  annulmentgdivorce or legal separation, or in renderirjgdggment
6Q%h?asr:a'\rlilt\;\llzedstg:(ighﬁgﬁ)l;/{/ga?fgld as of the date of divbrdayhen conditions in an action under §67.02 (1) (gpr (), the court may grant an
overwhich aparty has no control arise the special circumstanc’es may warrant d&ﬁderreqw”ng ma'nten_ance payment_s to _elther party for a limited
ationfrom the rule. Long.ML.ong,196 Ws. 2d 691539 N.W2d 134(Ct. App. 1995). ~ Or indefinite length of time after considering:

For the character of inheriteat gifted property to be changed to marital property (1) The Iength of the marriage
subjectto division, changes to the property as a result of the marital relationship, . i . .
whetherby labor or expenditures, must substantially increase its v&lpiadler v (2) Theage and physical and emotional heaithhe parties.

Spindley 207 Ws. 2d 329558 N.W2d 645(Ct. App. 1996). i
An uneven properly division is not the only remedydeal with squandering of (3) Thedivision of property made under#57.255

maritalassets. Equitable claims against 3rd parties tfettahe rights of partiesto ~ (4) Theeducational level of each party at the time of marriage
thedivorce, such as a claim against a 3rd pitteyholder of property claimed to aetu  gndat the time the action is commenced.

ally be part of the marital estate, may be appropriate. Zababel,210 Ws. 2d 337 X . . . .
565N.W.2d 240(Ct. App. 1997). (5) Theearning capacity of the party seeking maintenanee,

Incomegenerated by an asset is separate and distinct from the asselritsetie cluding educational background, training, employmsihiils,

from the asset is also separate from the appreciation of the asset. As to property, . ; :
sion, retained earnings, or the appreciation in vadwasioned by the expenditure of W&Irk experience, length of absence from the JOb mackistodial

the earnings, are a marital asset subject to division. Migener215 Ws. 2d 620 responsibilitiesfor children andhe time and expense necessary

573N.W.2d 865(Ct. App. 1997). _ o to acquire sufcient education or training to enaldlee party to
Appellatereview of a trial cour$ valuation of a closely—held busin@ss divorce ¢ iat I t

actionshould proceed on the clearly erroneous standard. When the buyout provis](brﬂgi appropriate employment.

of a shareholder agreement did not replicate arsdemgth transaction it was reason (6) Thefeasibility that the party seeking maintenance can be
ablefor the trial court to find that the buyout figure was not indicative of fair mark

value. Siker v Siker 225 Ws. 2d 522593 N.w2d 830(Ct. App. 1999). Bomeself-supporting at a standard of living reasonably compara
Thereare 2 types of postnuptial agreements: 1) family settlement agreahaents ble to that enjoyed during the marriage, and, if so, the leofjth

contemplatehe continuation of the marriage, and 2) separation agreements thattijfge necessary to achieve this goal.

madeafter separation in contemplation of a separation. The former are presumed to

bebinding on the parties under s. 767.255 (3) (). The lateegoverned by s. 767.10 (/) The tax consequences to each party

andconstitute a recommendation jointly made by the parties to the court regarding ;

what the judgment should provide. EvensorEvenson228 Ws. 2d 676598 . (8) Any ”.‘”t”a' agreement made by the part_les before er dur

N.W.2d 232 (Ct. App. 1999). See als@hBoxtel v VanBoxtel, 2001 Wi 40242  ing the marriage, according to the terms of which one party has

Wis. 2d 474 625 N.W2d 284 madefinancial or service contributions to the other with d¢xe

An agreement made in contemplation of divorce, entered into afteratties i i i i i
agreedo the divorce, wasubject to s. 767.10, not 767.255. When a party withdre\BeCtatlon0f reciprocation or other compensation in the future,

his consent before court approval, the agreement was unenforcegitss.vAyres, wheresuch repaymen_t has not been n_"lade, or any mutualagree
230Wis. 2d 431602 N.W2d 132(Ct. App. 1999). mentmadeby the parties before or during the marriage concern

A spouses pension, whether or not existing before the marriage, is part of the m : ; :
tal estate subject to division. ward of the premarital portion of a pension to theéﬁl:1g any arrangemem for the financial support of the part.le.s.
spouse holding title, based on a coverture fraction (the numerator of which is the(9) The contribution by one party to the education, trairong
lengthof the marriage and the denominator of which is the total years that the sp: i

wasin the plan) was improper when there was ndicaht grounds for deviation qFﬁ?reasedaarnlng power of the other

from an equal property division. HokinMokin, 231 Ws. 2d 184605 N.W2d 219 (10) Suchother factors as the court may in each individual
(Ct. App. 1999). i
Thefact that a property interest is contingent, and not vested, does not mean?ha edetermine to be relevant.

it may be ignored in a property division. An insuracampany deferred compensa |stosry. 191?917%' 22%272360' 12.37,1977 c. 1051979 c. 33550, 92 (4) 1979
tion plan for agents, although not a pension plan, was similar enough to a pensidh {8 Stats. S. /6/.205. )
betreated like one when dividing the marital estaBarceau vGarceau, 2000 Wi While arrearages under a temporary order for alimony and attorney fees and costs
App 7,232 Wis. 2d 1606 N.W2d 268 thatthe husband is required to pay do not constitute part of eswdiéSion of the

If property has no fair market value, the caamnot place an independent valuegstatethey area chage against the entire estateesth vTesch,63 Ws. 2d 320217
uponit and it should not be included in the marital estate. A state emmgyele’ N-W.2d647(1974). ) ) ) » )
leaveaccount has no cash value and istratsferable and therefore has no fair-mar An obligation tosupport children is a factor in determining the amount of mainte
ketvalue. Preiss.\Preiss, 2000 WI App 18238 Ws. 2d 368617 N.w2d 514 nancepayments. Besaw Besaw89 Ws. 2d 509279 N.W2d 192(1979).

Section40.08 (1) does not permit the division of a state empleyiferred com Thetrial court abused its discretion by denying a mdthehoice to remaiat
pensation accoun®reiss vPreiss, 2000 WI App 18338 Ws. 2d 368617 N.W2d  hometo care for small children. Hartunghtartung,102 Wis. 2d 58 306 N.W.2d
514, 16 (1981).
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Thetrial court abused its discretion by terminating maintenance withdidient- Equal division of income is a reasonable starting point in determining raainte
ly addressing the factors under this sectidmder Perren.Wander Perrerf,05 Ws.  nancebut the goal is the standard of living enjoyed during the marriage, not 50% of
2d 219 313 N.W2d 813(1982). thetotal predivorce earnings. Maintenance may surpass 50% of the squpld?

Compensatiofior a persomho supports a spouse while the spouse is in school cdfrceincome, but the payee is not entitled to live a richer lifestyle than that enjoyed
be achieved through both property division and maintenance payments. Lginddéyringthe marriage. JohnsonJohnson225 Ws. 2d 513593 N.W2d 827(Ct. App.
v. Lundbeg, 107 Wis. 2d 1 318 N.W2d 918(1982). 1999). . . , . i .
Thetrial court maybegin its maintenance evaluation with the proposition that the /" most cases limited—term maintenance provides the recipieniuwh for train

dependent partner may be entitled to 50% of the total earnings of both parties. Eihintended to enable the recipient to be self-supporting by thefehel mainte
v. Baht 107 Ws. 2d 72 318 N.W2d 391(1982). nanceperiod. Another purpose may tmelimit the responsibility of the payer to a

Thetrial court may not consider marital misconduct as a reldgatetr in granting certaintime and to avoiduture litigation and, absent a substantial change of circum

! . / stancesthe parties may rightfully expect no change. The law of change of eircum
maintenanc@ayments.Dixon v. Dixon, 107 Ws. 2d 492319 N.w2d 846.(1982)' stanceshould not require a paying spouse to finance unfiviaacial decisions of
It was improper to discontinue maintenance payments to a former wife solely ugBrecipient. Maintenance is not intended to provide a permanent anhlityay
theground of her cohabitation with another maan Gorder Wan Gorderl10 Ws. Murray, 231 Wis. 2d 71604 N.W2d 912(Ct. App. 1999).
2d 188 327 N.Ww2d 674(1983). . . . ._Undersub. (9), the contribution by one pattythe otheis eduction is not limited
Threeformulas were approved for calculating maintenance or property divisié® contributions that arose only during the marital period. The ooaytfreely con
awardsin cases in which one spouse has contributed to thé ofhesuit of an ad  siderthe total contributions. Meyer Meyer 2000 WI 132239 Wis. 2d 731620

vanceddegree. Haugan tHaugan117 Ws. 2d 200343 N.W2d 796(1984). N.W.2d 382

_ An alcoholic spouss'refusal of treatment is relevant to the trial ceufétermina It was not error for the trial court to consider under sub. (10) evidencepirties

tion regarding a request for permanent maintenance. DeLaMalietaMatter151  havinglived “separate lives” for much of their marriage. By not equalizing their in

Wis. 2d 576 445 N.W2d 676(Ct. App. 1989). comesthe court ireflect implemented what the parties had already agreed to in prac
Military disability payments may be considered in assessing abilitgy mainte  tice. Schmitt v Schmitt, 2001 WI App 7&42 Ws. 2d 565624 N.W2d 14

nance. Webeg v. Webep, 158 Wis. 2d 540463 N.W2d 382(Ct. App. 1990). Whena pension is divided by qualified domestic relations ordand no value is
Thetrial courts use of a computer program to analyze financial evidence was ragisignedo either spouse’interest to be tfet by otheproperty awarded in the prop

error. Bisone vBisone, 165 Wis. 2d 14, 477 N.W2d 59(Ct. App. 1991). erty division, a court is not prohibited by double—counting rules from considering

An award may be based on a percentage of the’pageome in “unusual circum Pensiondistributions when determining maintenanceattéfaedt. Wattstaedt, 2001

stances”. Unpredictable future income warrants a percentage award. Hefefty W1 APP 94,242 Ws. 2d 709625 N.W2d 900 I -

172Wis. 2d 124493 N.W2d 33(1992). »?hcourts aLtJthorlty to orderrmalggetﬂance |nc|utde%au.tfhtcr)1rlty tobl?nptt).se obligations
Maintenancdurthers two objectives: 1) to support the recipient spouse in acco& € payee 1o ensure complian € payment oraer It tnose obligations are rea

ancewith the needs and earning capacities of the parties, and 2) to ensuand fai ragt\)/l\%n:cesisﬂ'y to Q\Xg (?dmpllaggg nn{/r\}ztzesggymem ordefinley v Finley,

equitablefinancial agreement between the parties. In the interest of fairness-mai pp P T e e

nancemay exceed the recipiestbudget. Hefty vHefty, 172 Ws. 2d 124493 he federal tax consequences of divorce. Meldmganf57 MLR 229.

N.W.2d 33 (1992). No—faultdivorce: Bx consequences of support, maintenance and proyedis
Maintenances measured by the parties’ lifestyle immediately before the divord@ent. Case, 1977 WBB1L o _ ) o

andthat they could anticipate enjoying if they were to stay married. The awayrd See also notes to s. 767.32 for decisions regarding postjudgment modifications.

takeinto account incomincreases the parties could reasonably anticipate. Hefty v

Hefty, 172 Ws. 2d 124493 N.W2d 33(1992). 767.261 Family support. The court may make a financiat or

A maintenance award must accofantthe recipiens earning capacity and ability : i ; » ; f
to be self-supporting at a level comparable to that during marriageunfair to re der de5|gnated fam”y support” as a substittae child support

quire one spouse to continue income production levels to maintain the standard ofirdersunder s767.25and maintenance payment orders urgder
ing of the other who chooseslacrease in production. ForesteForesterl74Ws.  767.26 A party orderedo pay family support under this section

2d 78 497 N.w2d 78(Ct. App. 1993). ; : 0
Consideratiorof one spouse’solicitation to have the other murdered in denyin: shall pay S|mple interest at the rate of 1% per mmany amount

maintenancelid not violate the statutory scheme avas not an improper consider In arrears that is equal to or greater than the amount of chid sup
ation of “maritalmisconduct”. Brabec vBrabec,181 Ws. 2d 270510 N.w2d 762 port due in one month. If the party no longer has a current ebliga

(1993). - - . p
A maintenance award based on equalization of income iselétévidently faif tion to pay child support, interest at the rate of 1% per month shall

anddoes not meet the statutory objectives of support and fairness. OBtwor, &CCrUeon the_ total amount _Of C_h”d support in arrears, if dnter
186 Wis. 2d 287520 N.W2d 284(Ct. App. 1994). estunder this section is in lieu of interest computed under s.

An otherwise short-term marriage should not be considetedg—term marriage  807.01(4), 814.04 (4)or815.05 (8)and is paid to the department
becausehere are children. Luciani Montemurro—Lucianil91 Ws. 2d 67 528

N.W.2d477 (Ct. App. 1995). or its designee under $67.29 Exceptas provided in s/67.29
Onespouses contribution of child-rearing services and family support while thélm), the department or its QeSIgnee, Whlchever IS appropriate,
otherspouse completed an education program was rfatisof grounds for award  shall apply all payments received for family support as follows:
ing compensatory maintenanceuciani v Montemurro—Luciani1l91 Ws. 2d 67 (1) First to payment of family support due within the calendar
528N.W.2d 477(Ct. App. 1995). L, A ) |
Leavingmaintenance open due to potential future health problems of one spomenth during which the payment is received.
without expert testimony was propdaut failure to limit the order accordingly was ; ;
improper. Grace vGrace 195 Ws. 2d 153536 N.W2d 109(Ct. App. 1995). (2) Secon_dxo payment of unpald famlly support due before
Post-divorcencreases in a pension fund valued in a divorce should be treateotlag payment is received.
ﬁ‘n\}\r;%%rzizs(t;%%rg)availabfer maintenance. Olski DIski, 197 Ws. 2d 237540 (3) Third, to payment of interest accruing on unpaid family
e - : . . : : ort.
A court may consider earning capacity rather than actual earnings in determlncl’ ,p . .
child support and maintenance if it fisdi spouse’job choice voluntary and unrea rl‘g')swfy- 1977 ¢. 1051979 c. 3%s.50, 92 (4) Stats. 1978. 767.2611983 a. 27
sonable. Sellers vSellers201 Ws. 2d 578549 N.W2d 481(Ct. App. 1996). 1985a. 291993 a. 4811995 a. 2791997 a. 27191, 1999 a. 932
Whenparties have been married to each other more than once, a trial court can look
gtthedté)talhyears of rparri_age when_dert]er?]inigg maimer&ance.I Trll(edmialis not 767.262 Award of attorney fees. (1) The court, after con
oundby the terms of maintenance in the first divorce and may look to current col i i i i
tionsin setting maintenancéMolski v. Wolski, 210 Wss. 2d 184565 N.W2d 196(Ct. rﬁlg?nngthe financial resources of both parties, rdayhe follow
App. 1997).

A stipulation incorporated into a divorce judgment is in the nature of a contract. (a) Order either party to pay a reasonable amfarrthe cost
Thata stipulation appears imprudent is not grouddsonstruction of an unambigu

ousagreement. Rosplock Rosplock217 Wis. 2d 22577 N.w2d 32(Ct. App. {0 the other party of maintaining or responding to an actiiectaf

199&). . | . o ing the family and for attorney fees to either party
Thepurpose of maintenance is |east in part, to put the recipient in a solid finan ; . .

cial position thatallows the recipient to become self-supporting by the end of the (b) If one party receives services undet®22or services pro

maintenancgeriod. That theecipient becomes employed and makes productive ivided by the state or county as a result of an assignment of income

B o E0Crs. 49,19 order the other party to pay any fee goable Un

plock . ,%ospbckzﬂ Ws. 2d 22577 NWsd 32(Ct. App. 1998)9 " ders.49.22 (6)or the cost of services rendered by the state or
The trial courts exclusion of pension payments when considering the incongountyunder s49.19

availableto a maintenance recipient was correct where the pension had been awarde ;

to the recipient apart of the property division and had no value outside of the pa 62) Any amount ordered under SL(H)) may include sums for

ments madérom it. Seidlitz v Seidlitz,217 Ws. 2d 82576 N.w2d 585(Ct. App.  legalservices rendered and costs incurred prior tadinemence
1998). i i
The“fairness objective” of equalizing totalcome does not apply in a postdivorcememof the proceedlng or after entry of JUdgmen,t' .
situation. Modification of maintenance has nothitmdo with contributions, eeo (3) Thecourt may order that the amount be paid directly to the
fomicor r&oafzcgg%rgg%tﬂrgs (igggg the marriage. Johnsiwhmson217 Ws. 2d  attorneyor to the state or the county providing services under s.
Whena réviewing court finds that a trieburt erroneously exercised its discretion“'g'zzor 49.19 who may enforce the order in its name.

in awarding maintenance, the case should be remanded for the trial to properly exer(4) (a) Except as provided ipar (b), no court may order pay
ciseits discretion. It was an abuse of discretion for a trial court to assume that a sp f : ;

is legally entitled to maintenance. KingKing, 224 Ws. 2d 235590 N.W2d 480 P&ntof costs under this sectlon by the state or any county which
(1999). may be a party to the action.
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(b) The court may order payment of costs under this sectiondoydother money due or to be due in the future to the department

the department or itdesignee, whichever is appropriate, in an aor its designee. The assignment shall be for an ansoditient
tion in which the court findshat the record of payments and arto ensure payment under the ordgsligation, or stipulation and
rearagekept by the department or its desigiesubstantially in  to pay any arrearages due at a periodic rate not to exceed 50% of
correctand that the department or its designee has failed to cortbetamount of support due under the oradaligation, or stipula
therecord within 30 days after havimgceived information that tion so long as the addition of the amount toward arrearages does
the court determines is didient for making the correction. notleave the party at an income below the poverty line established

History: 1977 c. 1051979 c. 3%.50; 1979 c. 352.39; Stats. 1979 s. 767.262; under42 USC 99042).
1983a. 27 1993 a. 481490, 1995 a. 201279, 404 1997 a. 2735, 252 I . .

An allowance for the wifg attorneys fees was not excessive whiekgas obvious (1m) If a partys current Ob“gat_|0n tpay mamter_‘ancev child
that the court reasonably believed that a considerable portion of the attorney fees &idfgport, spousal support, or family support terminates but the

attributableto the husband who, represented by 4 successive attorneys, caus Rty has an arrearage in the payment of one or more of those pay
needlesslyrotracted trial, made numerous defense motions, and prosecuted a meqi . . . h
lessappeal. Martin vMartin, 46 Ws. 2d 218174 N.W2d 468(1970). entsor in the payment of the annual receiving and disbursing
An allowance of $1,000 attorneys fees on appeal, after the afvardenerous fee,any assignment under sufh) Sh_a” continue in ééct, in an
propertysettiement, constitutedenalty for appealing. Molloy. Wolloy, 46 Ws.  amountup to the amount of the assignment before the party

2d 682 176 N.w2d 292(1970). . . . . . A
Attorneyfees on appeal depend on need, ability to ag whether there is a rea rentobligation terminated, until the arrearage is paid in full.

sonableground for the appeal. KlipsteinKlipstein,47 Ws. 2d314 177 N.w2d (2h) If a court-ordered assignmeimcluding the assignment

57 (1970). specifiedunder sub(1) for the payment of any arrearaghse
An order for attorney fees is enforceable by contempt. The court cannot ent (1) pay Y !

judgmentin favor of the attorneys directlyBefore a contempt order is issued, the &esnOt require |mmed|ate!y fefctive th,h()ldmg and a payer

defendanmust have notice of an application by the spouse to whofedbere pay ~ fails to make a required maintenance, chilghport, spousal sup

abl'De- Q?‘;’:QOT onscontﬁof‘f‘s ws-th 335(11?0 N-VtV?bd t73t5(1?t7°)- ees 001020t family support or annual receiving and disbursing fee pay
enialoi e wifeS motion Tor her husband to contribute to attorney tees to-pro thi H R

cutethe wifes appeal was an abuse of discretion when the issues in the case werﬁ}gnty\”thm 10 days after its d.ue (.jate’ within 20_da§ter the pay

orouslycontested and ino way frivolous. Markham.Wlarkham,65 Ws. 2d 735 M _ntsdue date the court, circuit court commissioner or county

223N.W.2d 616(1974). child support agency unders9.53(5) shall cause the assignment

A circuit court does not have subject matter jurisdiction in a di\antien to deter i i i i i
mine attorney fees between attorney and client that the attorney continues to {epréo go into efect by prOVIdIng notice of the assignment in the man

sentin the divorce action. StaseyStasey168 Ws. 2d 37483 N.w2d 221(1992).  herprovided under sulf2r) and shall send a notice by regular mail
Nonmarital assets may kensidered in determining whether to order one party tto the last—known address of the paydthe notice sent to the
contributeto the others fees. Doerr.Doerr 189 Ws. 2d 112, 525 N.W2d 745(Ct. payershall inform the payer that an assignment isfecetand that

App. 1994). L . .

the payer maywithin a 10—day period, by motion request a hear
767.263 Notice of change of employer , change of ad -  ing on the issue of whether the assignment should remaifeat.ef
dress and change in ability to pay; other information. The court or circuit court commissioner shall haldearing re

(1) Eachorder for child support, familgupport, or maintenance questedunder thissubsection within 10 working days after the
payment$ha|| includean order that the payer and payee notify tHéaIQOf the request. If at the hearlng the payer establishes that the
county child support agency under%9.53 (5)of any change of assignmenis not proper because afmistake of fact, the court or
address within 10 business days of such change. Each ordefffigtlit court commissioner may direct that the assignment be
child support, family support, or maintenance payments shall ahdrawn. Either partymay within 15 working days after the
include an order that the payer notify the county child suppof@teof a decision by a circuit court commissioner under this sub
agencyunder s59.53 (S)and the payee, within 10 business day§’ect|0n, see_k review of the decision by the court with JUI’ISdICtIOﬂ
of any change of employer and of any substantial change in @y&r the action.
amountof his or her income, including receipt of bonus eom (2m) (a) 1. An obligation to pay unpaid fees underész.29
pensationsuch that his or her ability to pay child support, familyl) (dm) 1m.constitutes an assignment of all commissions,-earn
support,or maintenance isfafcted. The order shall also includeings, salaries, wages, pension benefits, benefits unddiO&or
a statement that clarifiethat notification of any substantial 108, lottery prizes that are payable in installments atiter
changein the amounbf the payeis income will not result in a moneydue or to be due in the future to the department or its-desig
changeof the order unless a revision of the order undé6%.32 nee.
or an annual adjustment of the child or family support amountun 2. An obligation to pay unpaid fees undev67.29 (1) (dm)
ders.767.33is sought. 2m. constitutes an assignment of all commissions, earnings, sala
(2) Whenanorder is entered under suf), each party shall ries,wages, pension benefits, benefits underl&.or 108, lot-
provideto the county child support agency undeés%53 (5)his  tery prizes that are payable in installments and other money due
or her social security numheesidential and mailing addressesor to be due in the future the clerk of court to whom the fees are
telephonenumber operatots licensenumber and the name,-ad owed,or to his or her successor

dressand telephone number of his or her employeparty shall (b) Thecounty child support agency undei58.53 (5)may
advisethe county child support agency undes$.53 (5)of any  causean assignment under péa)to go into efect by providing
Change_ln the information prOVIded under this subsection Wlthlﬁoticeof the assignment in the manner provided under (Qup.
10 business days after the change. andsending a notice byegular mail to the last-known address of
History: 1977 c. 1051979 c. 3%.50; Stats. 1979 s. 767.268989 a. 2121995  {he payer The notice sent tihe payer shall inform the payer that
a.279 1997 a. 27191; 2001 a. 16 4 L L
anassignmenis in efect and that the payer mayithin a 10—-day
767.265 Income withholding. (1) Each ordefor child sup ~ Period,by motion request a hearing on the issue of whether the as
portunder this chaptefor maintenance payments undef&z.23  Signmentshould remain in &ct. Thecourt or circuit court com
or 767.26 for family support under this chaptésr costs ordered Missionershall hold a hearing requested under this paragraph
unders. 767.51 (3)or 767.62 (4) for support by a spouse undefwithin 10 working days after the date of the request. If at the hear
s.767.02 (1) (f) or for maintenance payments undef&s.02 (1) ing the payer establishes that the assignment is not frepause
(9), each order for or obligation to pay the annual receiving affia mistake of fact, the coust circuit court commissioner may
disbursingfee under s767.29 (1) (d)each order for a revision in directthat the assignment be withdrawn. The payer or the county
ajudgment or order with respect to childpport, maintenance, or child support agency mayithin 15 working daysifter the date
family supportpayments under §.67.32 each stipulation ap ©Of a decision by a circuit court commissioner underghiggraph,
provedby thecourt or a circuit court commissioner for child supseekreview of the decision by the court wjtirisdiction over the
portunder this chapteand each order for child or spousal suppo@ction.
enteredunder s948.22(7) constitutes an assignment of all com  (2r) Upon entry of each order for child support, maintenance,
missions,earnings, salaries, wages, pension benefits, benefits family support, support by a spouse or the annual receiving and
derch.102or 108, lottery prizes that are payable in installmentsiisbursingfee, and upon approval of each stipulation doild
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support,unless the court finds that income withholding is likelyploymentor dischages or disciplines an employee in violation of
to causethe payer irreparable harm or unlesg&¥.267applies, this paragraph may be fined not more than $500 and mag be
the court, circuit court commissioner or county child supporfuiredto make full restitution to the aggrieved person, including
agencyunder s59.53 (5)shall provide notice of thassignment reinstatemenand back payExcept as provided in thigragraph,
by regular mailor by facsimile machine, as defined in84.72 restitutionshall be in accordance with®73.20 An aggrieved
(1) (a), orother electronic means to the last-known address of fhersonmay apply to thelistrict attorney or to the department for
person from whom the payer receives or will receive moilég enforcemenbf this paragraph.
noticeshall provide that the amount withheld may not exceed the (d) Compliance by the person from whahe payer receives
maximumamount that is subject to garnishmentlerl5 USC  moneywith the order operates as a disgeanf the persos’liabik
1673(b) (2). If the department or its designee, whichever is appfgy to the payer as to that portion of the pay@ommission, eafn
priate,does not receivéhe money from the person notified, thengs, salaries, wages, benefits or other money faxid.
court, circuit court commissioner or county child support agency (6m) A county child support agency undei58.53 (5)may
unders. 59.53 (5)shall provide notice of the assignment to anyonyerta support amount in an order for income withholding
otherperson from whom the paymsceives or will receive money gerthis section that is expressed as a percentage of income to the
Notice under this subsection may be a nobééhe court, a copy equivalentsum certain amount frurposes of enforcing a child
of the executed assignment or a copy of that part of the court or portorder in another state under subehor VI of ch. 769
directingpayment. Nothing in this subsection authorizes a change, or may be
(3h) A person who receives notice of assignment under thinstruedo change, the support obligation specified in the under
sectionor s.767.23 (1) (L)or 767.25 (4m) (cpr similar laws of  lying child support order
from any money that person pays to the payer later than one wgglersub.(3h) may send all money withheld tioe department or
afterreceipt of notice of assignment. it 5 days after the day jts designee, whichever &ppropriate, in a combined payment,

the person pays money to the paytitre person shall send theaccompaniedy any informatiorthe department or its designee
amountwithheld to the department or its designee, whichever isqgyires.

ﬁgg{%%g?éeg):, :ann;ges C?osfhgfaan r%mr?:t’;th(ggﬁ;ega;’é'tigheld rfor. (7m) (a) In this subsection, “payroll period” has the meaning
p . pprop Buoe givenin s.71.63 (5)

vider or plan. With each payment sent to the department or i bY I af . is infeft th a |
designeethe person from whom the payer receives money shgji (?) If after an assignment is infeft the payes employer
reportto the department or its designee the paygross income Ccl'angests payroll period, or the payer changes employers and the
or other gross amount from which the payment was withheld. E}¢W émployefs payrollperiod is diferent from the former em
cept as provided in suf8m), for eachpayment sent to the depart P1OYer's payroll period, the clerk of court maynless otherwise
mentor its designee, the person from whom the payer recei¥geredoy ajudge, amend the withholding assignment or order so
money shalkeceivean amount equal to the persomecessary tatall of the following apply:

disbursements)ot to exceed $3, which shall be deducted from the 1. The withholding frequencgorresponds to the new payroll
moneyto be paid tdhe payer Sectior241.09does not apply to Period.

assignments under this section. 2. The amounts to be withheld reflect thejustment to the
(3m) Benefitsunder ch108 may be assigned and withhelgWithholding frequency _ _ _
only in the manner provided in $08.13 (4) Any order to with (c) The clerkof court shall provide notice of the amended with

hold benefits undech. 108 shall be for a fixed sum unless théholding assignment or order by regular mail to the payem
court-orderedbligation on which the withholding order is base¢dloyerand to the payer

is expressed in theourt order as a percentage of the payier (8) In this section, “employer” includes the state and its politi
come,in which case an order to withhold benefits underl®8. cal subdivisions.

shall be for a percentage of benefits payabléhen money isto  History: 1971 c. 10; 1975 c. 945.91 (3) 1975 ¢. 1991977 c. 1051979 c. 32
bewithheld from these benefits, no fee may be deducted from ‘go, 92 (4) 1979 c. 196221; Stats. 1979 s. 767.268981 c. 20186, 1983 a. 27

! - - . : - 1985 a. 291987 a. 38.136 1987 a. 333.64; 1987 a. 398403 1989 a. 31
amountwithheld andho fine may be levied for failure to withhold 56 212 336 1991 a. 2871993 a. 16326, 389, 481, 1995 a. 2%.9130 (4) 1995 a.

the money 279,404 1997 a. 27191; 1999 a. 92001 a. 1661, 105

. . . . - Themaximum amount subject &ssignment to collect an arrearage is 50% of the
(4) A withholding assignment or order under this section OF Sipportcurrently due. A 25% wage assignment for current support limits an-assign

767.23(1) (L) or 767.25 (4m) (chas priority ovelany other as mentfor arrearages to an additional 12.5% of wages. Schnet$ehmetzerl74

i i imi is. 2d 458 497 N.W2d 772(Ct. App. 1993).
signment, garnishment or similar legal process under state Ia\WTheassignment under sub. @d9es not require earnings to be withheld and there

(6) (a) Except as provided in sut8m), if after receipt of no foreis not a garnishment subject to federal restrictions. Carperitrmaw 230
tice of assignment the person from whom the payer receiis. 2d 384602 N.w2d 536(Ct. App. 1999). o
moneyfails _tO withhold the money or send the morln_nyhe de Gel\ﬁlflnggtorywage assignment provisions of this section are constitutiéBahity.
partmentor its designeer the appropriate health care insupeo
vider or plan as provided in thisection or s767.23 (1) (L)or 767.266 Effect on transfers at death. (1) REVOCATION OF
767.25(4m) (c) the person malge proceeded against under th@EeATH PROVISIONSIN MARITAL PROPERTYAGREEMENT. Unlessthe
principal action under ch85 for contempt of court or may be pro judgment provides otherwise, a judgment of annulndiagrce
ceededagainst under cl¥.78 and be required to forfeit not lessor legal separation revokes a provision in a marital property-agree
than$50 nor more than an amount, if the amount exceeds $50, thehtunder s766.58that provides for any of the following:

is equal to 1% of the amount not withheld or sent. (a) That,upon the death of either spouse, any of either or both
(b) If an employer who receives an assignment under this sepousesproperty including after—acquired properfyasses with
tion or s.767.23 (1) (L)or 767.25 (4m) (cfails to notify the de out probate to a designated person, trust or other entity by nontes
partmentor its designee, whichever is appropriate, within 10 daysmentarydisposition.
afteran employee is terminated or otherwise temporarily or per () That one or both spouses will make a particular disposition
manentlyleaves employment, the employer may be proceedigda will or other governing instrument, as defined i851.01
againstunder the principal action under at&5for contempt of (%) RevoCATION OF REVOCABLE TRANSFERSAT DEATH. Unless
court. _ _ _sub.(1) applies, revocation of revocable transfers at depthfor
(c) No employer may use an assignment under this sectiomgérspouse to the other former spouse, or to relatives afttiee
8.767.23 (1) (L)or767.25 (4m) (cps a basis for thdenial of em  formerspouse, under an instrument executed before the judgment

ploymentto a person, the disclygr of an employee or any disci of annuiment, divorce or legal separation is governed &§4s15
plinary action against an employee. An employer who denies emHistory: 1991 a. 3011997 a. 188
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~ NOTE: 1991 Ws. Act 301, which affected this section, contains extensive leg samestandard form, information pertaining to ddibts and liabdi
islative council notes. ties of the parties. The formsed shall contain a statement in-con

- spicuousprint that complete disclosure of assets and debts is re
767.267 Account transfers. (1) If the court or circuit court quired by law and deliberate failure to provide complete

commissionerdetermines that income withholding under sz : . ; v
767.265is inapplicable, indéctive, or insuficient to ensure pay disclosureconstitutes perjuryThe courtnay on its own initiative

mentunder an order or stipulation specified i787.265 (1)or and shall at the request of either party require the parties to furnish
thatincome withholding un%er %7_2% (4m) (cJs inapplk(:a)ble, copiesof all state and federaicome tax returns filed by them for
ineffective, or insuficient to ensure payment of a chddhealth the past 2 years, and may require copies of such returns for prior

careexpenses, including paymenttafalth insurance premiums,years' . . . N .
orderedunder s767.25(4m), the court or circuit court commis __(1M) In any action écting the family which involves mni-
sionermay require the payer to identify or establstieposit ac nor child, the court shall require, in addition to the disclosure un
count,owned in whole or in pally the payerthat allows for peri d€rsub.(1), that eachparty furnish the court with information-re
odic transfers of funds and to file with the financial institution &4ardingthe types and costs of any health insurance policies or
which the account is located an authorization for transfer frem Planswhichare ofered through each parsyemployer or other or
accounto the department or its designee, whichever is approg#fnization. This disclosure shall include a copy of any health care
ate. The authorization shall be provided on a standard form &9!icy or plan which names the child adeneficiary at the time
proved by the court and shall specify the frequency #mel thatthe disclosure is filed under su@). _ _
amountof transfey suficient to meet the payerobligationunder ~ (2) Disclosureforms required under this section shall be filed
the order or stipulation, as required by the court or circaitrt ~ Within 90 days after the service simmons or the filing of a joint
commissioner The authorization shali include the pageron  Petition or at such other time as ordered by the court or circuit
sentfor the financial institution oan oficer, employee, or agent courtcommissioner Information contained on such forms shall
of the financial institution to disclose informationtke court, cir  be updated on the record to the date of hearing.
cuit court commissionercounty child support agency under s. (2m) In every action in which the court has ordered a party to
59.53(5), department, odepartmens designee regarding the ac pay child or family support under this chaptiercluding araction
countfor which the payer has executed the authorization for-trahs revise a judgment or order undei787.32 the court shalte-
fer. quire the parties annually to exchange financial information. A
(2) A financial institution that receives an authorization fopartywho fails to furnish the information as requitedthe court
transferunder sub(1) shall transfer the amounts as specified iHnderthis subsectiomay be proceeded against for contempt of
the authorization or shall transfer the amount available for transf&@urtunder ch785. If the court finds that a party has failed to- fur
if at a time of transfer that amount is less than the amount specifiégh the information required under this subsection, the court may
in the authorization. Thiinancial institution may accomplish theawardto the party bringing the action costs and, notwithstanding
transferby anylawful means, including payment by check, subs-814.04 (1) reasonable attorney fees.
jectto the terms of the account. The financial institution may de (3) (a) Except as provided in pgb), information disclosed
duct from the payes account for each transfer its usual fee farnderthis section shall be confidential and may not be made avail
suchfund transfers. If the accouist closed or if no funds are ableto any person for any purpose other than the adjudication, ap
availableat a time of transfethe financial institution shaliotify ~ peal,modification or enforcement of judgment of an actiect-
the county child support agency unde69.53 (5)or the depart ing the family of the disclosing parties.
mentor its designee, whichever is appropriate, within 10 days af (b) The clerk of circuit court shall provide information from
ter the date on which the funds should have been transferred.courtrecords to the department unde$%.40 (2) (p)
(3) An authorization for transfeunder sub(1) has priority (4) Failureby either party timely to fila complete disclosure
overany other authorization for transfer and over an assignmestgtements required by this section shall authorize the dourt
garnishmenor similar legal process under state law or the lavegceptas accurate any informatigmovided in the statement of

of another state. the other party or obtained under®.22 (2m)y the department
(4) An authorizatiorfor transfer under sulil) may not be re  or the county child support agency undes%.53 (5)
vokedexcept by court order (5) If any party deliberately aregligently fails to disclose-in

(5) A financial institution or an diter, employee or agent of formationrequired by sul(1) and in consequence thereof a@sy
afinancial institutionmay disclose information to the court,-cir Setor assets with a fair market value of $500 or more is omitted
cuit court commissionercounty child support agency under sfrom the final distribution of properfghe party aggrieved by such
59.53(5), department or departmenitiesignee concerning ag  hondisclosurenay at any time petitiothe court granting the an
countfor which a payer has executed an authorization for transfsiment,divorce or legal separation to declare the creation of a
undersub.(1). constructivetrust as to all undisclosed assets, for the benefit of the

(6) No financial institution or dfcer, employee or agent of a Partiesand their minor or dependent children, if amith the party
financial institution is liable to an account owner for any surff whose name the assets are held declared the constructive trust

transferredor for any information disclosed, in compliance witf£€,S@id trust to include such terms aditions as the court may
this section. determine. The court shall grant the petition upofiraling of a

History: 1993 a. 4811995 a. 2791097 a. 271999 a. 92001 a. 361, 105 failure to disclose such assets as required unde{Eub.
History: 1977 c. 1051979 c. 3%s.50,92 (4} 1979 ¢.196 1979 c. 353.39; Stats.

i ; iny  1979s.767.271985 a. 291987 a. 4131993 a. 12, 481, 1995 a. 2%.9126 (19)
767.27 Disclosure of assets required. (1) Inany action 799575 201404 1997 a, 2735, 191: 2001 a. 1661, 105

affectingthe family except an action tofain marriage under s.

767.02(1) (a) the court shall require each party to furnish, on sudt®7.275 Disposition of assets priorto  action. In any ae
standardorms as the court may require, full disclosure ofall tion affecting the familyexcept an action @firm marriage under
setsowned in full or in part by either party separately or by the pas.767.02 (1) (a)any asset with a fair market value of $500 or more
tiesjointly. Such disclosure may be madedagch party individu which would be considered part of the estate of either or both of
ally or by the parties jointlyAssets required to be disclosg#thll the parties if owned by either or both of them at the tirfithe ae
include,but shall not be limited to, real estate, savings accourtisn, but which was transferred for inadequate consideration,
stocksand bonds, mortgages and notes, life insurance, interesivasted,given away or otherwise unaccounted fordme of the

a partnership, limited liability company or corporation, tangiblpartieswithin one year prior tdhe filing of the petition or the
personalproperty income from employment, future interestdengthof the marriage, whichever is shortehall be rebuttably
whethervested or nonvested, and any other financial interestpmesumedo be part of the estate for the purposes ©68.255and
source. The court shall alscequire each party to furnish, on theshallbe subject to the disclosure requirement @63.27 Trans-
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ferswhich resulted in an exchange of assets of substantially-equiv (dm) 1m. The department or its designee may collect any un
alentvalue need not bspecifically disclosed where such assetsaidfees under 814.61 (12) (b)1997 stats., that are shown on
areotherwise identified in the statement of net worth. the departmeng automated payment and collection system on
History: 1977 c. 1051979 c. 3%s.50, 92 (4) 1979 c. 35%.39; Stats. 1979 s. December 31, 199&nd shall deposit all fees collected under this

761.275. subdivisionin the appropriation account undeg6.445 (3) (ja)

The departmenor its designee may collect unpaid fees under this
subdivisionthrough income withholding under&7.265 (2m)

he department or its designee determines that income withhold

767.28 Maintenance, legal custody and support when
divorce or separation denied. In a judgment in an action for t
divorceor legal separation, although such divorce or legal separa_ .~ . - h - X . -
tion is denied, the court may make such order for the legal custde§ 'S inapplicable, indéctive, or insuficient for the collectiorof

of and periods of physical placement with any of the minor chit"ly. unpaid fees under this subdivision, tdepartment or its
drenand for the maintenance of either spouse and suppsuitbf d€signeemay move the court for a remedial sanction under ch.
childrenby either spouse oof property or income, as the nature/ 8> The department or its desigmeay contract with or employ

of the case may render just and reasonable. If the court ordesgllection agency or other person foe collection of any unpaid
child support under this section, the court shall determinettifee  fe€sunderthis subdivision and, notwithstanding24.93Q may
lessof thefact that the court has not entered a judgment of divoreefederal court to enforce the payment obligation. The depart

or legal separation. mentor its designee may not deduct the amount of unpaid fees
History: 1971 c. 2201979 c. 3%.50; Stats. 1979 s. 767.28987 a. 3551993  from any maintenance, child or family suppart,arrearage pay
a. 481 ment.

2m. A clerk of court may collect any unpaid fees under s.
814.61(12) (b) 1997 stats., that are owed to the clerk of court, or
to his or her predecessand that were not shown on the depart
ment’s automated payment and collection system on Decem

lﬁl’ 1998through income withholding under#&7.265(2m).
.

767.29 Maintenance, child support and family support
payments, receipt and disbursement; circuit court com -
missioner, fees and compensation. (1) (a) All ordersor
judgmentsproviding for temporary or permanemaintenance,
child support or family support payments shall direct the paym
of all such sums to the department or its designee for the use o
person for whom the same has been awarded. A party securin h L0
orderfor temporary maintenance, child support or faritpport esunder this subdivision, the clerk of court may move the court
paymentsshall forthwith file the ordetogether with all pleadings fOr @ remedial sanction under ct&s
in the action, with the clerk of court. (e) If the maintenance, child support or family support-pay

(b) Upon request, after the filing of an ordejuaigment or the Mentsadjudged or ordered to be paid are not paid to the depart
receiptof an interim disbursement ordéne clerk of court shall mentor its designee at the time provided in the judgment or,order
advise the county child support agency und&9s53 (5)of the the county (.:hll.d support agency unders58.53 (5)or a circuit
termsof the order or judgment within 2 business days after the flourtcommissioner of the counshall take such proceedings as
ing or receipt. The county child support agency shall, within tﬁ@or she considers advisable to secure th_e payment of the-sum in
time required by federal laventer the terms of tharder or judg ~cluding enforcement by contempt proceedings undet&bor by
mentinto the statewide support data system, as required byo#iermeans. Copies of any order issued to compel the payment
59.53(5) (b) sha}ll be mailed to counsel who rep.resented gaoty when the

(c) Exceptas provided in suk(1m), the department or its maintenancechild support or family support payments were
designeeshall disburse the money received urttlerjudgment or @warded. In case any fees offafers in any of the proceedings,
orderin the mannerequired by federal regulations and take rdncluding the compensation of the circuit court commissioner at
ceiptstherefor unless the department or its desigisaenable to therate of $50 per day unless the commissioner is on a salaried ba
disbursethe moneys because they were paid by check or otH#$, is not collected from the person proceeded against, the fees
draft drawn upon an account containing irfimiént funds. All shallbe paid out of the county treasury upon the order oftire
moneysreceived or disbursed undiis section shall be enteredsiding judge and the certificate of the department.
in a record kept by the department or its designee, whichever is ap(f) If the department determines that the statewide automated
propriate,which shall be open to inspection by the parties to th@pportand maintenance receipt and disbursement system will be
action, their attorneys and the circuit court commissioner operationabefore October 1, 1999, the department ghatlish

(d) For receiving and disbursing maintenance, child suppaatnotice in the Wsconsin Administrative Register that staties
or family support payments, including arrears in any of those pajate on which the system will begin operating. Before that date
ments,and for maintaining the records required under(pgrthe or October 1, 1999, whichever is earligre circuit courts, county
departmenbr its designee shall colleah annual fee of $35. Thechild support agencies under58.53 (5) clerks of court and em
courtor circuit court commissioner shall order each party ordergtbyersshall cooperate with the department in any measures taken
to make payments to pay the annual fee under this paragraptoisnsure an &tient and orderly transition from the countywide
eachyear for which payments are ordered or in which an arrearag&temof support receipt and disbursement to the statesyige
in any of those payments is owed. In directing the manner of pgaym.

mentof the annual fee, the court or circuit court commissioner (Im) Notwithstandingss.767.25 (6)and767.261 if the de
‘ffétrtmentor its designee receives support or maintenance money
that exceeds the amount due in the month in which it is received
and that the department it designee determines is for support
r maintenance due in a succeeding month, the departmigst or
igneamay hold the amount of overpayment that does not ex

e clerk ofcourt determines that income withholding is inappli
e,ineffective or insuficient for the collection of any unpaid

to the department or its designee, as provided und&7s265
All fees collected under this paragrasinall be deposited in the
appropriatioraccount under 20.445 (3) (ja) At the time of or
dering the payment of an annual fee under this paragraph,
f(? umr;ﬁre%if%gﬁfsrto??rrrer?'esgﬁrneeégﬂﬁltlonggytﬁg?nﬁﬁgfﬁZ; edthe amount due in the next month for disbursement in the
the amount ofthe annual fee. If the annual fee under this-par extmonth if any of the following applies:

graphis not paid when due, the department or its designesatay ~ (8) The payee or the payer requests that the overpayment be
deductthe annual feéfom any maintenance, child or family sup helduntil the month when it is due.

port, or arrearage payment, but may move the court for a remedialb) The court or circuit court commissioner has ordered that
sanctionunder ch785. overpaymentf child support, familysupport or maintenance
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thatdo not exceed the amount of supportr@intenance due in is the proportionate share of the minor receiving aid undk.57
the next month may be held for disbursement in the next mon{8m) or (3n) or49.19 excepias otherwise ordered by the court on
(c) The party entitled to the support or maintenance money g motion of a party

appliedfor or is receiving aid to families with dependent childreg History: 197 ¢ 41812 SUB ot O 0 Ve, 20 T S o e &%

andthereis an assignment to the state und@i©s19 (4) (h) 1. b. (4),1979 c. 25%.17: Stats. 1979 . 767.28981 c. 205.2202 (20) (M)1983 a. 27
of the partys right to the support or maintenance money 302 1985 a. 29176, 1991 a. 391993 a. 4811995 a. 2785.7104tm 9126 (19)9130

N . S 4), 1995 a.77, 279, 289, 404 1997 a. 2735, 105, 191, 252 1999 a. 92001 a. 1
(cm) A kinship care relative or a long-term kinship care-rel 9),61, 105, ! 5191252 ? 6

tive of the child who is entitled to the support money has applied public welfare agency is entitled to collect unpaid alimony and support money
for or is receiving kinship care payments or long—term kinshijat had accumulated prior to théeetive date of amssignment under suvla. (Z)émd

_ ; _ : i C five da Ao e Wis 2
carepayments for that child and there is an assignment to the s @géggghﬁ,s‘\,s;gg;‘g;(’fgsggf of public assistance. Schiav&uhiavo,71 Ws

unders.48.57 (3m) (bR. or (3n) (b) 2.of the childs right to the The defenseof laches is not available in an action or proceeding brought to secure
supportmoney enforcemenbf a child—support orden a divorce action. PatersonRaterson73

(d) The department or its designee determines that the ovar 24150242 N-W2d 907(1976).
paymentshould be held until the month when it is due. 767.293 Affidavit for certain arrearages. (1) If an order

(2) If any party entitled to maintenance payments or SUppest child support under this chapters.948.22 (7) an order for
money,or both, is receiving public assistance underd€hthe family support under this chapter or a stipulation approved by the
partymay assign the partytight thereto to the county departmengourtor circuit court commissioner for chiklipport under this
unders.46.21546.220r46.23granting such assistance. .Such aghapterrequires a payer to pay chitat family support in an
signmentshall be approved by ordef the court granting the amountthat is expressed asparcentage of parental income, the
maintenanc@ayments or support monend may be terminated payee including the state or a county child support agency under
in like manner; except that it shall not be terminated in cases whengg 53 (5)if the state is a real party in interestder s767.075
thereis any delinquency ithe amount of maintenance paymentg]), may establish an arrearage by filiag afidavit in the action
andsupport money previously ordered or adjudged to betpaidin which the order for thpayment of support was entered or the
the assignee without the written consent of the assignee or UR@Pulationfor support was approved. Thdiddvit shall state the
noticeto the assignee and hearing. When an assignment of maifountof the arrearage and the facts supporting a reasonable ba
tenancepayments or support moneyr both, has been approvedsis on which the arrearage was determined and may state the
by the orderthe assignee shall be deemed a real party in intergayer'scurrent income and the facts supporting a reasonable basis
within 5.803.01but solely for the purpose of securing payment @n which the payés current incomevas determined. Not later
unpaidmaintenance payments support money adjudged or-or than60 days after filing the fiflavit, the payee shall serve théi-af
deredto bepaid, by participating in proceedings to secure the payavit on the payer in the manner provided i8&1.11 (1) (a)or
mentthereof. Notwithstanding assignment under this subsectigp) or by sending the fiflavit by registered or certified mail to the
andwithout further order of the court, the departmamits desig |ast—-knownaddress of the payeAfter the payee filea proof of
nee,upon receiving notice that a party or a minor child of the pagerviceon the payerthe court shall sendratice to the payer by
tiesis receiving public assistancmder ch49 or that a kinship regular,registered ocertified mail to the pay&s last-known ad
carerelative or long—term kinship care relative of the minor childress. The notice shall provide that, unless pasyer requests a
is receiving kinship care payments or long—term kinship paye hearingto dispute the arrearage or the amount of the arrearage not
mentsfor the minor child, shall forward all support assigneder |aterthan 20days after the date of the notice, the court or circuit
$.48.57 (3m) (b) 20r(3n) (b) 2,49.19 (4) (h)1.0r49.45 (19%0  court commissioner may enter an order against the payer in the
the assignee under 48.57 (3m) (b) 2or(3n) (b) 2,49.19 (4) () amountstated in the &flavit and may provide notice of assign
1.0r49.45 (19) ment under s767.265 The noticeshall include the mailing ad

(3) (a) If maintenance payments or support momyboth, dressto whichthe request for hearing must be mailed or delivered
is ordered tcbe paid for the benefit of any person, who is conin order to schedule a hearing under £@.
mitted by court order taan institution or is in confinement, or  (2) If the payer makes a timely request for a hearing, the court
whoselegal custody is vested by court order unded&or938  or circuit court commissioner shall hold a hearinglomissue of
in an agencydepartment or relative, the court or a circuit couthe amount of the arrearage, if anif the court or circuit court
commissionemay order such maintenance payments or suppegmmissionerdetermines after hearing that an arrearage exists,
moneyto be paid to the relative or agenmstitution, welfare de  the court or circuit court commissioner shall enter an order estab
partmentor other entity having the legal or actual custody of salighing an arrearage iheamount determined by the court or-cir
personand to be used for the lattercare and maintenance, with cuit court commissioner and may send notice of assignumefer
out the appointment of a guardian under &80. S.767.265

(b) If a child who is the beneficiary of support under a judg (3) If the courtor circuit court commissioner sends the notice
mentor order is placed by court order in a residential care centgrdersub.(1) and the payer fails to make a timely request for a
for children and youth, juvenile correctional institution, or statieearing,the court or circuit court commissiondrthe affidavit
mentalinstitution, the right of the child to support during the perdemonstrateto the satisfaction of the court or circuit court eom
od of the childs confinement, including any right to unpaigp  missionerthat an arrearage exisshall enter an order establishing
port accruing during that period, is assigned to the state. If thearrearage in the amount determined by the court or circuit court
judgmentor order providing for the support of a child who izommissionerand may send notice of assignment under s.
placedin a residential care center for children and youtvenile  767.265 The court or circuit court commissioner shall send the
correctionalinstitution, or state mental institution includes suporderto the payeits last-known address and shall inform the payer
portfor one or more othearhildren, the support that is assigned tavhetheran assignment is infett and that theayer maywithin
the state shall be the proportionate share of the child piateel a 10-day period, by motion requesthaaring on the issue of
centeror institution, excepas otherwise ordered by the court owhethertheorder should be vacated or the assignment should be
circuit court commissioner on the motion of a party withdrawn.

(4) If an order or judgmemroviding for the support of one or  (4) An assignment under suf2) or (3) shall replace any as
more children not receiving aid under 48.57 (3m)or (3n) or signmentin efiect for the order or stipulation on which the arrear
49.19includes supporfior a minor who is the beneficiary of aidageis based. An assignment under g@hor (3) shall be for an
unders.48.57 (3m)or (3n) or49.19 any support payment madeamountsuficient to ensure payment under the order or stipulation
underthe order or judgment is assigned to the state und8rs/ on which the arrearage is based and to pay the arrearage deter
(3m) (b) 2.0r (3n) (b) 2.0r49.19 (4)(h) 1. b.in the amount that mined undersub. (2) or (3), together with any arrearages due
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before the proceedingnder this section, at a periodic rate notto (2) Thecourt mayimpose liability for any payment listed -un
exceedb0% of the amount of support dueder the order or stipu dersub.(1) as achage upon any specific real estate of the party
lation on which the arrearage determined under @)tor (3) is  liable or may require that party to give 8aient security for pay
basedexcept that the total amount withheld under the assignmemént. However no such chge upon real estate may become ef
may not leave the payer at an income below the poverty line-estédrtualuntil the order or judgment imposing liability or a certified

lishedunder42 USC 99042). copy of it is recorded in the fi€e of the register of deeds in the
(5) Thedetermination of amrrearage under this section magountyin which the real estate is situated.

be enforced under §.67.300r 767.305 (3) If the party failsto pay a payment ordered under s(i).
(6) Section814.025applies to the filing of an fflavit under Or to give security under sutR), the court may by any appropriate

this section. remedy enforce the judgment, or the order as if it wdiral judg
History: 1993 a. 4811995 a. 2011997 a. 272001 a. 61 ment,including any past dugayment and interest. Appropriate

. ) o remedies include but are not limited to:
767.295 Work experience and job training orders and (a) Execution of the order or judgment.

child support orders in certain cases. (1) In thissection,
“custodialparent” means a parewho lives with his or her child (b) Contem_pt of court under chg5
for substantial periods of time. (c) Money judgment for past due payments.

(2) (a) In an action for modification of a child support order, (d) Satisfaction under 811.230f any property attachathder
unders. 767.32 an action in which an order for child support i€
requiredunder s767.25 (1) 767.51 (3)or 767.62 (4)or a Con (e) Garnishment under c8l12
temptof court proceeding to enforce a child support or family sup (f) For failure to pay childupport or family support, satistac
portorder in a county that contracts unde4%.36 (2) the court tion under s780.100ut of the proceeds of the sale of any ship, boat
may order a parent who is not a custodial parent to register fasravessel attached and sold under#s0.

work experience and job trainingogram under €19.36if all of (4) Uponthe request of a countre departmerdf natural re
the following conditions are met: _ sourcesshall provide the county with a list of the names and ad
1. The parent is able to work full time. dresseof all of the owners of boats that have a valid certificate

1m. If the parent resides in a county other than the countydhnumber or registration that has been issued by the department
which the court action or proceedinigkes place, the parent re unders.30.52 The department shall prepare the list annually be
sidesin a county witha work experience and job training progranfore May 31 of each year

unders.49.36and that county agrees to enroll the parerhén History: 1971 c. 2201975 c. 40%.4; 1977 c. 1051979 c. 3%s.50, 92 (4) 1979
rogram c. 196 221; 1979 c. 25%.17; 1979 ¢.355 Stats. 1979 s. 767.30983 a. 271985
program. a.29, 1987 a. 333.64; 1993 a. 4811995 a.77, 267, 1997 a. 27191; 1999 a. 103

2. The parent works, on average, less than 32 hours per week court is justified in requiring the creation of a trust to secure the paymsuns of
andis notparticipating in an employment or training progranort money when th&“ﬁ%’é"ﬁ%ﬁg&ﬁﬂg d°§7f§?'1“997%§y prior court orders.
- L - oreggen. Foregger. s. . .
which meets guidelines established b)_/ the department. Whenparents each own a 1/2 interest in future proceeds of real estate and the state
3. The parens actual weekly gross income averages less thamtributes to child support, the court matorder the custodial parent to pay child

i ini supportin the form of an accumulating real estate lien in favahefstate. State ex
40times the federal minimum hourly wage ung@ruSC 206a) el v, Reible 91 Ws. 2d 394283 N.\Wad 427(Ct. App. 1979)

(1) or the parer!t iearning less than the parent has the ab'“ty {OThetriaI court had the power trder a father to look for additional or alternative

earn,as determined by the court. employmentor be held in contempt. Proper contempt procedures are discussed.
(b) Under this subsection, the parermtiesumed to be able to D?ﬁéfg'isDneongLstﬁ;thsﬁdﬁ '[Zh‘IlSQ :::iiglﬁ\g/vrsgt %j:c(iﬁgiz)éinst arrearages.giant

work full time. The parent has the burden of proving tieabr she  ; credit requires modification of the judgment under s. 767.32. Under s. 767.32 (1r)

is not able to work full time. acourt is without discretion to grant credits against arrearages for direct payments

. madefor child support regardless of when the order was entered. Douglas County
(c) Ifthe court enters an order under.a), it shall order the - cpiig'support vFisher 200 Ws. 2d 807547 N.w2d 801(Ct. App. 1996).

parentto pay child support equal to the amount determined by ap
plying the percentage standard established und€9.82 (9)to  767.303 Enforcement of child support; suspension of
theincome a person would earn by working 40 hours per week ferating privilege. (1) If a person fails to pay a payment or
the federal minimum hourly wage und2® USC 206(@) (1) or  deredfor support under §67.077 support under §67.08 child
equalto the amount of child support that the parent was ordergghportor family support under §67.23 child support under s.
to pay in the most recent determination of support under this chgg7 25 family support under §67.261 revised child or family
ter. The child support obligation ordered under this pafagra@[]pportunders.767.32 child support under §67.458 (3)child
continuesuntil the parent makes timely payment in full for 3*30nsupportunder $767.477 child support under §67.51, child sup
secutivemonths or until the person participates in the program rtunders.767.62 (4) child support under cii69or child sup
ders.49.36for 16 weeks, whichever comes first. The court shally i under s948.22 (7) the payment is 90 or more days past due
providein its order that the parent must make child sUppor payndthe court finds that the person hasahéity to pay the amount
mentscalculated under §67.25 (1j)or (1m) after the obligation orderedthe court may suspend the persomperating privilege,
to make payments ordered under this paragraph ceases.  agefined in $340.01 (40) until the person payail arrearages in
a7 S8 B g % 10481 1995 2. 2B TI0S0T109 9130 (91995 f|| or makes payment arrangements thatsatesfactory to the
Y ' ' court, except that the suspension period may not exceed 2 years.
767.30 Enforcement of payments ordered. (1) If the If otherwise eligible, thperson is eligible for an occupational li
courtorders any payment for support unde4&2355 (2) (b) 4. censeunder s343.10at any time.
48.357 (5m) (a) 48.363 (2) 938.183 (4) 938.355(2) (b) 4, (2) Whenevetthe court orders suspension of a persoper
938.357(5m) (a)or 938.363 (2) support omaintenance under s. ating privilege under sul{1), the court shall notify the department
767.08 child support, family support or maintenance under ef transportation, in the form and manner prescribed bgiepart
767.23 child support under s767.25 maintenance under s.ment. The notice to the department shall include the name and
767.26 family support under 167.261 attorney fees under s. last—-knownaddress of the person against whbmsupport order
767.262 child support or a child’health care expenses under svasentered, certification by the court that the person has been no
767.477 paternity obligations under 367.458(3), 767.51or tified of the entry of the support order and that theraaearages
767.62(4), support arrearages under87.293or child or spousal in support payments that are @0more days past due, the place
supportunder s948.22 (7) the courtmay provide that any pay wherethe arrearages may be paitd that the persanbperating
mentbe paid in the amounts and at the timesitizainsiders expe privilege shall remain suspended until the person payasredhr
dient. agesin full or makes payment arrangements thatsatesfactory
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to the court, except that the suspension period moagxceed 2 or order with respect to an amount of child or famsilpportmay
years. be made only upon a finding of a substantial change in cikcum
(3) If the person subsequently pays the full amount of the §tances.In any action under this section to revise a judgment or
rearage®r makes payment arrangements that are satisfactoryptderwith respect to maintenance paymeatsubstantial change
the court, the court shall immediately notify the department df the cost of living by either party as measured by the federal
transportatiorof the payment, in the form and manner prescribdzireauof labor statistics malye suficient to justify a revision of
by the department. judgmentor order with respect to the amount of maintenagee,
(4) Thissection applies to supp@irearages existing on or af ceptthat a change in an obligercost of living is not in itself sfif
ter October 1, 1996, regardless of when the arrearages accruegigsitif payments are expressed as a percentage of income.
whentheorder or judgment requiring the payment of support was (b) In any actiorunder this section to revise a judgment er or

entered. derwith respect to an amount of child support, any ofdliew-
(5) Theremedy permitted under this section is in addition tmg shall constitute aebuttable presumption of a substantial
any other remedies authorized by law changein circumstances diidient to justify a revisiorof the judg
History: 1995 a. 4011997 a. 84191; 1999 a. 932 mentor order:
767.305 Enforcement; contempt proceedings. In all 1. Commencement of receipt of aid to families witpen

caseswhere a partyas incurred a financial obligation under SQentchlldren under s19.190r participation in Wsconsin works

under ss49.141t0 49.161by either parent since tleatry of the
171273325(52)7(6@246 4;363%5276&5?25§a2)gg37657(22%;6;6273475%7%35) lastchild support ordelincluding a revision of a child support or
767.477 767.51 767.62 (4) 938.183 (4) 938.355 (2) (b) 4. derunder this section. _ _ S
938.357(5m) (a)or938.363 (2)and has failed within asonable 2. Unless the amount of child support is expressed in the judg
time or as ordered by the court to satisfy such obligation, afAtentor order as a percentage of parental income, the expiration
wherethe wage assighment proceeding und@6g.265and the 0f 33 months after the date of the entry of the last child support or
accountransfer under §67.267are inapplicable, impractical or der,including a revision of a child support order under tigis
unfeasiblethe court may on its own initiative, and shall ondape tion.
plication of the receiving partyssue an order requiring tipayer 3. Failure of the payer to furnish a timely disclosure under s.
to show cause at some reasonable time therein specified why782.27(2m).
or she should not be punished for such misconduct as provided ing  a difference between the amount of child support ordered

ch. 785 ;
History: 1977 c. 1051979 c. 3%s50,92 (4) 1979 ¢.196 1979 c. 25%.17; Stats. by the court to be paid by the payer and the amount that the payer

1979s. 767.3051993 a. 4811995 a. 771997 a. 27191; 1999 a. 103 would have been required to pagised on the percentage standard
Contemptis an appropriate means to enforce child support arrearages after a cdablishedy the department under49.22(9) if the court did

hasreached majority Griffin v. Reeve141 Wis. 2d 699416 N.W2d 612(1987). not use the percentage Stanquﬂetermining the child Support
Whena contemnds liberty interests are at risk, he or shast be given an oppor ; ; ; : ;

tunity to show the court that the failure to comply with thegpuronditions was not paymentsand did not prowde the |nformat|on reqwrgd under s.

willful and intentional. M.H. v C.A.B.163 Wis. 2d 833472 N.W2d 939(Ct. App.  46.10(14) (d) 301.12 (14) (dpr767.25 (1n)whichever is appro

1991). priate.

(c) In any action under this section to revise a judgment-or or

767.31 Trustee may be appointed. The court may appoint . -
atrustee, when deemed expedient, to receive any paymentsdgf With respect to an amount of child support, any of the fellow

dered,to invest and pay over the income for the maintenance!B§ May constitute a substantial change of circumstasfis

the spouse entitled thereto tre support and education of any of€ntto justify revision of the judgment or order:

the minor children, or to pay over tipgincipal sum in such pro 1. Unless the amount of child support is expressed in the judg

portionsand at such times as the court directs. The trustee shagintor order as a percentage of parental income, a change in the

give such bond, with such sureties as the court requires, for fiayer’sincome, evidenced by information received undée22

faithful performance of his or her trust. (2m) by the department or the county ctslapbport agency under
History: 1971 c. 2201979 c. 3%.50; 1979 c. 196Stats. 1979 s. 767.31. s.59.53 (5)or by other information, from the paygincome de

terminedby the court in its most recgatdgment or order for child

767.32 Revision of certain judgments. (1) (a) Aftera gypnortincluding a revision of a child support order unttés
judgmentor order providing fochild support under this chaptersegtri)on.' g PP

or 5.48.355 (2) (b) 4.48.357 (5m)a), 48.363 (2) 938.183 (4) . _
938.355(2) (b) 4, 938.357 (5m) (3)938.363 (2) or 948.22 (7) 2. A change in the needs of the child.

maintenancepayments under §67.26 or family support pay 3. Achange in the payerearning capacity
mentsunder this chapteor for the appointment of trustees under 4. Any other factor that the court determines is relevant.
$.767.31 the court mayfrom time to time, on the petitiomotion, (d) In an action under this section to revise a judgment or order

or order to show cause of either of the partiesipam the petition, ith respect to child or family support, the court is not required to
motion, or order to show cause of the department, a county eepgitikea finding of a substantizhange in circumstances to change

mentunder s46.215 46.22 or46.23 or a county child support {5 a fixed sum the manner in which the amount of child or family
agencyunder s59.53 (5)if an assignment has been made U”d%hpportis expressed in the judgment or order

s.46.261,48.57 (3m) (b) 20r (3n) (b) 2, 49.19 (4) (h) or49.45 : o
(29) or if eitherparty or their minor children receive aid under s, (1m) In an actiorunder sub(1) to revise a judgment or order

48.57(3m)or(3n) or ch.49, and upon notice to thefioe of family with respect to child support, maintenance payments or family
court commissionerrevise and alter such judgment or orcer SUPPOrtpayments, the court may not revise the amouchdd
spectingthe amount of such maintenance or child support and {{§°Port:maintenance payments or famsiypport payments due,
paymentthereof, and also respecting the appropriationgyd O an amount of arrearages in child support, maintenpage
mentof the principalnd income of the property so held in trusfhentsor family support payments that has accrued, prior to the
andmay makeany judgment or order respecting any of the mattefi@tethat notice of the action is given to the respondent, except to
thatsuch court might have made in the original action, exbept COrrectprevious errors in calculations.

ajudgment or order that waives maintenance paymentsitfaer (1r) In an action under sulfl) to revise a judgment or order
party shall not thereafter be revisedaltered in that respect norwith respect to childsupport or family support, the court may
shallthe provisions of a judgment or ordeith respect to final di  grantcredit to the payer against support due prior to the date on
vision of property be subject to revision or modification. Excepthich the petition, motion or order to show cause is served for
asprovided in par(d), a revision under this section of a judgmenpaymentsmade by the payer other than payments made as pro
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vided in s.767.2650r 767.29 in any of the following circum applicationof the payer with notice to the payee and upon proof
stances: of remarriage, vacate the order requiring such payments.

(b) The payer shows by documentary evidence that the pay (4) In any case in which the state is a real party in interest un
mentswere made directly to the payee by check or money ,ordders.767.075 the department shall review the support obligation
andshowsby a preponderance of the evidence that the paymepésiodicallyand whenever circumstances so warrant, petitien
wereintended for support and not intended agfteto or on behalf courtfor revision of the judgment or order with respect to the sup
of the child, or as some other voluntary expenditure, or for the pggrt obligation.
mentof some other obligation to the payee. (5) A summons or petitionmotion or order to show cause-un

(c) The payer proves by clear and convincing evidence, willrthis section shall include notification of the availability of in
evidenceof a written agreement, that the payee expressly agrdetnationunder s767.081 (2)
to accept the payments in lieu of child or family support paid agHistory: 1971 c. 2201977 c. 105s.38, 48, 49, 1977 c. 4181979 c. 3%55.50,

; ; ; ; ; ) 92 (4) Stats. 1979 s. 767.32981 c. 205.2202 (20) (m)1981 c. 314.146, 1983
providedin s.767.2650r 767.29 not including gifts or contribu a. 271985 a. 1761087 a, 27355 413 1080 a. 2191991 3. 361993 &, 16481, 491

tions for entertainment. 10953, 275.9126 (19)1995 a, 77201, 225, 279, 289, 404, 417, 1997 a. 2735, 105,
(d) The payer proves by documentawydence that, for a peri 19% 237,273 1999 a. 9103 2001 a. 1661, 105

. ! . . . Thata child needs more support at age 6 than age 2fisiesnif to justify anin-
od during which unpaid support accrued, the child received-beRgasen payments if the fatherpig able togmake themg.] KIipsteiﬂisztein,fX7 Wis.
fits underd2 USC 402d) based on the paysrentitlement to fed 2d 314 177 N.w2d 57(1970).
eraldisability insurance benefits undé? USC 4010433 Any  Even ﬂ;ﬁughtﬁhe fnother took the Chil'g“?ﬂt%the State Wim[‘,’; court agpm"a‘

- : e ing the father know where he could visit them, the cou uspend pa
credltgranted under this paragraph ,Sha” be Ilm,lted to the,amoﬁ@ﬁtof% supporallowance without a hearing as to thieeffon the chi%dre%. Krguge
of unpaidsupport that accrued during the period for which thekrause58 Ws. 2d 499206 N.w2d 589(1973).
benefitsunder42 USC 402d) were paid. Evenassuming the parties’ agreement as to child support gave rise to a contractual

. obligations,these obligations remained subject to modificatiorthgycourt under
(e) The payer proves by a preponderance of the evidBBte thissection. Viccaro vVaccaro67 Wis. 2d 477227 N.W2d 62(1975).

thechild lived with the payewith the agreement of the payee, for while a divorced party owes no duty of sexual fidelity to the former spouse -cohab
more than 60 days beyond a court—ordered period of phySi(’fﬁ]'O“ by the party can be a change of circumstandestafg the former spousg’

- . -gesponsibilityto provide alimonywith the manner and extent of the cohabitation and
placement. Credit maynot be granted under this paragraph It,xurroundingcircumstances to be considered in determining whether alimony pay

with respect to the time that the child lived with the payer beyon@ntsshould be modified. dake vTaake,70 Ws. 2d 15, 233 N.W2d 449(1975).

the court—ordered period gfhysical placement, the payee sought A child support provision reducing payments proportionately as each of several

; PN minor children attains majority is not agaifatblic policy Severson.Severson71
to enforce the physical placement order through civiraminal  \yis 54 387 238 N.w2d 116 (1976).

processor if the payee shows that the childelocation to the  Thetrial court abused its discretion in denying the former husbanation to ter
payer’shome was not mutually agreed to by both parents. minatealimony by failing toconsider the former wife’'increased estate as the result
Th b d fth id tﬁf n inheritance. Lemm emm,72 Ws. 2d 457241 N.W2d 593(1976).
() epayer proves by a pre_p_on erance o ] e evl en_ce iﬁetrial court abused its discretion by terminating maintenance withdidient-
the payer and payee resumed living together with the child agGddressing the factors under s. 767.28ndér Perren.wander Perrer,,05 Ws.
that, during the period for which a credit is sought, the paljer 2d219 313 N.W2d 813(1982).

i i was improper to discontinue maintenance payments to a former wife solely upon
rectly supported the fam"y by paying amounts at least Equal to m ‘ground of her cohabitation with another maan \Gorder Wan Gorderl10 Ws.

amountof unpaid court—ordereslipport that accrued during thatyd 18g 327 N.w2d 674(1983).
period. Wherea stipulation required maintenance payments during thesifietime, the
. . . . husband was estopped from requesting terminafipayments under sub. (3) when
) (2) Exceptas prow_ded in suig2m) or (2r), if the court FEVISES {he wife remarried. Rintelman. \Rintelman,118 Ws. 2d 587 348 N.W2d 498
ajudgment or order with respect to child support payments, it shatig4).
do so by using the percentagindard established by the depart A court may revise a judgment incorporatingtipulation regarding limited main
mentunder s49.22 (9) tenancdf the petition to revise is filed before expiration of a maintenance obligation.
e . Fobesv. Fobes124 Ws. 2d 72368 N.W2d 643(1985).
(2m) Upon request by a partythe court may modify the A petition for revision file®0 days after receipt of the final scheduled maintenance
amountof revised child support payments determined under s,ﬁ@ymemwasproperly dismissed as untimelyippstreu v Lippstreu,125 Ws. 2d

. - . . . 5 373 N.w2d 53(Ct. App. 1985).
(2) if, after con5|de”ng the factors listed in7§7.25 (lm') the A state family court may modify the paying spoasipport obligation following

courtfinds, by the greater Wei_ght of ;he credibl_e evidenceftieat thehis or her dischge in bankruptcy Eckert v Eckert, 144 Ws. 2d770 424 N.W2d
use of thepercentagstandard is unfair to the child or to any of thé59 (Ct. App. 1988). o _
parties Ordersassigning health care responsibility pursuant to s. 767.25 (4m) are subject
' . . L _torevision under s. 767.32. KuchenbeckeBehultz,151 Ws. 2d 868447 N.w2d
(2r) If the court revises a judgment or order providing for chilgb (Ct. App. 1989).

supportthat was entered under4s8.355 (2) (b) 4.48.357 (5m) It is within trial courts discretion to apply the percenteggandards to a child sup
(a) 48.363 (2)938 183 (4)938 355 (2) (b) 4938.357 (5m) (a) portrevision. If applied to a remarried parent, gross income for must be computed

; X \ asif the remarried parent is still single. The trial court retains discretion to adjust the
0r938.363 (2)the court shall determine child support in the mamercentage calculation based on the circumstances. Aibitz, 155 Ws. 2d 161
ner provided in $46.10 (14)or301.12 (14)whichever is applica 455N-W.2d 609(1990). _ _ _ _
ble A remarriage, though unlawful inig¢onsin and dissolved through annulment, is
i sufficient to terminate maintenance under sub. (Bhe requirement that mainte
(23) In an action under subl), the court may not approve anancebe terminated following remarriage is unconditionigalk v. Falk, 158 Ws.

stipulationfor the revision of a judgment or order with respect 24184 462 N.W2d 547(Ct. App. 1990). o o
A party is estopped from seeking a maintenance revision if the parties stipulated

anamount of child support or family support unless the stipulatig§ipermanent nonmodifiable maintenance that was partooimprehensive settie
providesfor payment of an amount of child supparfamily sup  mentof all property and maintenance issues that was approved by the court and was
portthat is determined in the manner required usdts.10 (14) fair and not illegal or against public policy at the time and relief is being sought on

. . 7 thegrounds that the court did not have power to enter the order the parties had agreed
301.12(14),767.253 767.510r 767.62 (4) whichever isappropri  to. Nichols v Nichols, 162 Ws. 2d 96469 N.W2d 619(1991).
ate. A divorce judgment provision waiving maintenance takes precedence over other

o : : 1 yprovisionsarguably reserving or awardingaintenance. ygon v Tyson,162 Wis.
2w) A revision of aJudgment or order with respect to child 551 469 N.W2d 913(Ct. App. 1991).

support,family support or maintenance paymentsthasefect of In determining income for maintenaneision, investment income from proper
modifying the original judgment or order with respect to such paty awarded in an equal property division may be included. Interest payments to the

i i payee spouse under the division may not to be deducted. Homirwhmel,162
ments to the extent of the revision from the deaterhich the order ¥, 782471 N.W2d 1(1991).
revising such payments is fettive. The child support, family Lottery proceeds won after a divorce may be considered a change in firgncial

supportor maintenance payments modified by dnéer for revi  cumstances determining whether a change in maintenance is justified. A mainte

i iai i nance award is to assure the recipient spouse a standard of living comparable to that
sion shall cease to accrue undee o_rlglnal judgment or O.rder enjoyedduring the marriage. Gerrits @errits,167 Ws. 2d 429482 N.w2d 134
from the date on which the order revising such paymentéeis-ef (¢ app. 1992).

tive. Theabsence of a mortgage obligation is relevant to the assessment o
+ ; . ; omiccircumstances, but does not translate into imputed incowher the applicable
(3) After a final JUdgmemrequmng mamtenance payment dministrativerule. Zimmermarv. Zimmerman,169 Ws. 2d 516485 N.W2d 294
hasbeen rendered and the payee has remarried, the courbshallct. App. 1992).
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Eventhough incarceration results from intentional criminal conduct, itis a chang§7.325 Revision of legal custody and physical place -
of circumstance under sub. (1)oe¢ks vVoecks, 171 Wis. 2d 184491 N.W2d 107

(Ct. App. 1992). ment orders. Except for matters under&57.3270r 767.329
Whena paying spousetermination of employment is voluntaan order may be the following provisions are applicable to modifications of legal
basedon the spousg’earning capacity whether or not bad faith is shown. Rober@ustody and physical placement orders:
v. Roberts 173 Wss. 2d 406496 N.W2d 210(Ct. App. 1992). . .
A paying spouse should be allowed a fair choice of livelihood thargh an in . (1) SUBSTANTIAL MOD":'C{"\T|ONS- (a) Within 2 years aftemi-
come reduction may result, but the spouse may be found to be shirking if the chtiaé order. Except as provided under syB), a court may not

is not reasonable ilight of the payes support obligation. ah Oferen v Van modify any of the following orders before 2 years after the initial

Offeren,173 Wis. 2d 482496 N.W2d 660(Ct. App. 1992). : . oo
Theparties’ extrajudicial agreement that child support payments be discontimfxl.'{:fjerls enteredinder s767.24 unless a party seeklng the modifi

wasenforceable via theoctrine of equitable estoppel. Harmsfarms,174 Ws. 2d ~ cation, uponpetition, motion, or order to show cause shows by
780,498 N.W2d 229(1993). But see Monicken Monicken,226 Ws. 2d 119,593 gybstantialevidence that the modification is necessary because

N.W.2d 509(Ct. App. 1999). t todial dit hvsicall tonall
Thedate when a maintenance order is vacated under sub. (3) is adiscretienar)ﬂ&g current custo I.a conditons are. physically or emotionally
armfulto the best interest of the child:

terminationbased on the specific facts and equities of the case. Hartdansen,
1. An order of legal custody

176 Ws. 2d 327500 N.W2d 357(Ct. App. 1993).
In the absence of specific agreement that maintenance payments continue after | . " .
the payees remarriage, the payer was estopped from seeking termination upon 2. An orderof physical placement if the modification would
X‘epaly;g)fema”iﬁge- JacobsanJacobsortl 77 Ws. 2d 539502 N.W2d 869(Ct.  gybstantiallyalter the time a parent may spend with his or her
pp. . .
An agreementhat the husband would complete his education when the wife corq:\h”d'

pletedhers and thavife’s increased income upon completion of her education were (b) After 2-year period.1. Except as provided under fa)

bothrelevant to the husbarsdequest for a change in support upon returnimgad i ;
uate school full time. Kelly.\Hougham178 Wis. 2d 546504 N.W2d 440(Ct. App. and SUb'(Z)' upon petition, motion or order to show cause by a

1993). party,a court may modifyan order of legal custody or an order of
Whena broadly worded settlement agreement required the payer to meet-the ghflysical placement where the modification would substantially

dren’scurrent and changing needs rather than to pay a set amount or percenta ; ; : A
changein the childrers needs, although a charigecircumstances, did not require dftet the time a parent may spend with his or her child itthet

amodification of child support to impose percentage guidelines when the court fofitads all of the following:

Er(‘:‘t’_sﬁgf)‘?‘i%g‘;‘f)r_ee'”g met. Jacquart Jacquart83 Ws. 2d 372515 N.W2d 539 a. The modification is in the best interest of the child.

Unlike an initial award of maintenance, a party seeking to change maintérzance  b. There has beensaibstantial change of circumstances since
theburden of proof. HaeuserHaeuse200 Ws. 2d 750548 N.W2d 750(Ct. App.  the entry of the last orderfefcting legal custody or the last order

1996) bstantiallyaffecting physical pl t
Undersub.(1r) a court is without discretion to grant credits against arrearagesﬁ)lrI stantiallyairecting pnysical placement.
direct payments made for child support regardless of when the ordesniered. 2. With respect taubd.1., there is a rebuttable presumption

DouglasCounty Child Support.\Fisher200 Ws. 2d 807547 N.W2d 801(Ct. App. that:
1996). at.

A change in an administrative rule, absehange in factual circumstances, isnot ~ a. Continuing the current allocation décision making under
G o Deicanon 2 S Support ordBeaipre vAlrriess, 208 Ws. 2 233 3 legal custody order is in the best interest of the child.

Whena support ordeis not based on the percentage standards, the passage of 33 b. Continuing the child physical placementith the parent
monthsgives a party a prima facie claim under sub. (1) (b) 2. that child support shoth whom the child resides for the greater pedbtime is in the
be modified, but the family court maintains it discretion whether the percentagee tint t of th hild
guidelinesshould be applied. Zutz Zutz, 208 Ws. 2d 338559 N.W2d 914(Ct. stinterest or the child.
Ap/—‘\)'s:ki%%e){tion incorporated into a divorce judgment is in the nature of a contra 3. A Changdn the economic circumstances or marital status
Thata stipulation appears imprudent is not grouidgsonstruction of an unambigu 8% either party is not sfifient to meet thetandards for modifiea
ousagreement. Rosplock Rosplock, 217 Ws. 2d 22577 N.W2d 32(Ct. App.  tion under subdl.
1998).

The purpose of maintenance is,@dst in part, to put the recipient in a solid finan ~ (2) MODIFICATION OF SUBSTANTIALLY EQUAL PHYSICAL PLACE-
cial position thatallows the recipient to become self-supporting by the end of theeENT ORDERS. Notwithstanding sul(1):
maintenance@eriod. That theecipient becomes employed and makes productive in . . . .
vestments of property division proceeds and maintenance payments is not a substaf@) If the parties have substantially equal periods of physical

tif\' Cﬁange inf"ﬁ;T?t\%m?d g;t5a7n7 %r\ﬁggeg Zr?éult/_\ of refgeggr;g mainteRarsce. placemenpursuant to a court order and circumstances make it im
plock v. Rosploc| s. . t. App. . i ; i ;
The“fairness objective” of equalizing totalcome does not apply in apostdivorcepraCt.Ical for the parties taontinue to h.a.ve SUbSFamla”y equal
situation. Modification of maintenance has nothitwdo with contributions, eco Physical placement, a court, upon petition, motion or ortber
nomicor noneconomic, made during the marriage. Johnstwhmson217 Ws. 2d  showcause by a partynay modify such an order if it is in thest
124,576 N.W2d 585(Ct. App. 1998). int tof the child

Thelimitation under sub. (1m) that a court may not revise the amount of child SLEB eresto € chila.

portdue or the amount of arrearages restricts the sautttiority to that of correcting (b) In any case in which pdg) does not apply and in which
Qggﬁ‘igg‘;'fa‘”mfs only State vJefrie C. B.218 Ws. 2d 145579 N-W2d 69(Ct. 1 harties have substantially equal periods of physical placement

) . A
Sub. (1r) modifies the common law court may grant credit for support paymentspursuanto a court ordera court, upon petition, motion or order

notmade in accordance with a judgmenty under the circumstances enumerate i
undersub. (1r). Equitable estoppel does not applonicken v Monicken,226 Ws. o show_cause ofa partmay mOdIfy such an order based on the
2d 119, 593 N.W2d 509(Ct. App. 1999). appropriatestandard under sufl). Howeverunder sub(l1) (b)

Oncethe court determined that a reductiosipport was warranted, even though2., there is a rebuttable presumption that hasnpstantially
thereduction was based on a finding that the payment level was inequitalsletan i i i ;
thatthe payer had an inability to pafge court did not have authority condition that deq.ualpenOdS of phy5|cal placement is in the best interetteof
reductionon payment of arrearages. BenB&nn,230 Ws. 2d 301602 N.W2d 65 child.
(Ct. App. 1999).

If @ motion seeks to clarify@urts ambiguous property division rather than revise (2m) MODIFICATION OF PERIODSOF PHYSICAL PLAC.EMENT FQR
or modify it, it is not barred by sub. (1) (a). Section 767.01 (1) grants the poweMSILURE TO EXERCISE PHYSICAL PLACEMENT. Notwithstanding
effectuatea divorce judgmertty construing an ambiguous provision of a final-divi subs(l) and(Z), upon petition, motion or order to show cause by

Sion of property Washington vWashington, 2000 W1 4234 Ws. 2d 689611 4 hartya court may modifyan order of physical placement at any

Equitableestoppel does napply to prevent modification of a stipulation for non time with respect to periods of physical placement if it finds that

modifiablemaintenance if at the time the stipulation was entered into it violated i i i
public policy because it indefinitely burdened onlye party with the entire risk of a parent has repeatedly audreasonably failed to exercise per

financial hardship. Patrickus WPatrickus, 2000 W1 App 25339 Ws. 2d 340620 0ds of physical placement awarded under an order of physical

N.XV.Z#ZOS ) ol delge i and of itself biish bplacementhat allocates specific times for the exercise of periods
change in amount of placement s not, in and of itself, establish a-su i

stantial change in circumstances. Stat®eaudoin, 2001 WI App 4241 Wis. 2d of phySICal placement.

35!\0'/Ie6r?355ill\énwcidrgglagrding whether interest was owed on a specified sum to be 5&(:3) MODIFI(-:ATION OF OTHER CrvSICA- PLACEME-N'T ORDER'S

overtime did not render a judgment ambiguottutiens v Hutjens, 2002 WI App = eptasprovided under subgl) and(2), upon pe?'“or" motion

162, \is. 2d __ 47 N.w2d 448 or order tashowcause by a parta court may modify an order of

Cross-reference: See also \lgconsin Administrative Code Citations publishe%}ysical placement which doast substantially alter the amount

in the Wisconsin Administrative Code for a list of citations to cases citing ch. H ; ; ; (TP +
80, HFS 80, and DWD 40, W. Adm. Code, the child support percentage of incom time a parent may spend with his or bieild if the court finds

standard. thatthe modification is in the best interest of the child.
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(4) DENIAL OFPHYSICALPLACEMENT. Upon petition, motion or ~ Sections 767.325 and 767.327 do cmflict. If one party files a notification of
; ; intentionto move under s. 767.327, the other parent may file a motiorottfy

orderto show Caus_e by a party or c_)n Its own mQtIOh_, a (fma;t placemenunder s. 767.325, and the court may consadleelevant circumstances,
denya pareng physical placement rights at any time if it finds thaicluding, but not limited to, the move. HughesHughes223 Wis. 2d 111, 588

he physical placement righ Id endanger the chillphysi ~ N-W.2d346(Ct. App. 1998).
the physical placement rightsould endanger the chikiphysi Thesub. (1) prohibition against modification of placement orders applies to both

cal, mental or emotional health. primary placement and physical placementosE v Trost, 2000 WI App 222239

(4m) DENIAL OFPHYSICAL PLACEMENTFORKILLING OTHERPAR- Wi\?\'/rfgn]éfsclo%r’;‘.(\i/gﬁiggsparent physical placement, it has the authority to impose
ENT. (a) NOt‘N|thStand|ng SUbil) to (4)1 upon petition, motion conditionsfor regaining placement, which may include mental health treatment, an

or order to show cause by a party or on its own motion, a sloalit germanagement, individual or family counseling, and parenting training. Conditions
i i i icAnposedmust be necessary to protect the child from the danger of phgsiation

mOdIfy a ph_ysmablace.ment order by denymg a pa_rent phys'cgf or mental harm if the child is placed with the parent. Statdice H. 2000WI

placementwith a child if the parent has been convicted under g, 228 239 Wis. 2d 194619 N.w2d 151

940.010f the first-degree intentional homicide ,umder s940.05 By asking the trial court for what constituted a substantial modification of-place

of the 2nd-degree intentional homicide, of the chilsther par ment,the movant déctively conceded that there was a substantial change in eircum

.. . stangedo merit placement modification under sub. (1) (b) 1. and coulthattain
ent,and the conviction has not been reversed, set aside or vacai@hrary position on appeal. Kellereller, 2002 Wi App 161, W. 2d

(b) Paragraplfa) does not apply if the court determines by47N-W.2d 426
clearand convincing evidence that physical placement thi¢h
parentwould be in the best interests of the chilthe court shall

the state. (1) NoTICETO OTHERPARENT. (&) If the court grants

considerthe wishes of the child in making the determination. . . .
- . periodsof physicalplacement to more than one parent, it shall or
(5) ReasonsrFormopIFICATION. If either party opposes medi gera parent with legal custody of and physical placement rights

fication or termination of a legal custody physical placement 4 5 child to provide not less than 60 days written notice to the oth
orderunder this section the court shall state, in writinggitsons o, parent, with a copy to the court, of his or her intent to:

for the modification or termination. ) . 1. Establish his or her legal residence with ¢héd at any
(5m) FacTorsTOCONSIDER. In all actions tanodify legal cus #ocationoutside the state.

tody or physical placement orders, the court shall consider the fa
torsunder s767.24(5) and shall make its determination in a mal
ner consistent with s767.24 o from the other parent.

(6) Notice. No court may entean order for modification un 3. Remove the child from this state for more than 90 corsecu
derthis section until notice of the petition, motion or order to Shoﬁ‘(/e days
causerequesting modification has begiven to the chil& par '
ents,if they canbe found, and to any relative or agency havin%
custodyof the child.

(6m) PARENTINGPLAN. In any action to modify a legal custod
or physical placement order under s(b, the court mayequire
the party seeking the modification to file with theurt a parenting
planunder s767.24 (1m)efore any hearing is held.

(7) TRANSFERTO DEPARTMENT. The court may ordesustody

767.327 Moving the child’ s residence within or outside

C 2. Establish his or her legal residence with ¢héd at any
Nocationwithin thisstate that is at a distance of 150 miles or more

(b) The parent shall send the notigeder par(a) by certified
ail. The notice shall statbe parens proposed action, includ
ing the specific date and location of the move or specific begin
Yning and ending dates and location of the removal, and that the
otherparent may object within the time specified in gi#).(a)
(2) OBJECTION; PROHIBITION; MEDIATION. (@) Within 15 days
afterreceiving the notice under suft), the other parent may send
h ) .. to the parent proposing the mogeremoval, with a copy to the
transferredo the departmerdf health and family services only if - ¢ ‘,f Wl‘ittel’F]) ngtice gf objection to the proposed agt)i/on.
thatdepartment agrees to accept custody ’ . . .
. (b) If the parent who is proposirige move or removal receives
(8) PETITION, MOTION OR ORDERTO SHOW CAUSE. A petition, 4 notice of objectioinder par(a) within 20 days after sending a
motionor order to show cause under this section shall include yticeunder sub(1) (a) the parent magiot move with or remove
tification of the availability of information under 67.081 (2)  ihe child pending resolution ahe dispute, or final order of the
(9) AppuicasiLiTy. Notwithstandindl987 Wsconsin Act355  courtunder sub(3), unless the parent obtains a temporary order
section73, as aected byl987 Wsconsin Act 364the parties may to do so under §67.23 (1) (bm)
agreeto the adjudication of a modification oflegal custody or (¢) Upon receipt of a copy of a notice of objection under par
physicalplacement order under this section in an actitetihg (5) the court or circuit court commissioner shall promptly refer

thﬁ‘f?mllylggst '53 5p5§24?|12850n2|\72?123;’ (}3)81359 o the parents for mediation or other family court counseling services

istory: a. : a. 2%. a. ; ; ;

NOTE: 1987 Wis. Act 355 which created this section, contains explanatory unders.767.11and may appomt a gua!rd'a” .ad. litem. Unless the

notes. parentsagree to extenthe time period, if mediation or counseling
“Necessary'implies that a change of custody itself is needed because custo&@rvicesdo not resolve the dispute within 30 days after referral,

conditionsare harmful in some way to the best interest otlfiiel.. Millikinv. Milli-  the matter shall proceed under su®.to (5).

kin, 115 Wis. 2d 16 339 N.w2d 573(1983). 3) S,
Therevision of s. 767.24 allowing joint custody in cases where both parties did not ( ) ANDARDS FORMODIFICATION OR PROH!B|T|ON IF MOVE O_R

agreewas not a “substantial change in circumstances” justifying a change to jeint BEMOVAL CONTESTED. (&) 1. Except as provided ungher (b), if

tody. Licary v Licary, 168 Ws. 2d 686484 N.w2d 371(Ct. App. 1992). the parent proposing the move or removal has sole legal or joint

Sub.(1) (a) prohibits a change of custody solely to correct a msthereasonable i i i i
interferencawith physical placement of the child with the fath8ub. (1) (a) provides legal custody of the child and the child resides with that parent for

a2-year truce period. Judicial intervention during this period musbimgelling. the greater period Of _time, th_e parent objecting to the move- orre
Paternity of Stephanie R.l74 Ws. 2d 745488 N.W2d 235(1993). moval may file a petition, motion or order to shaause for modli

“Necessary’embodies at least 2 concepts: 1) that the modification must oper i i diercti
to protect the child from alleged harmful custodial conditions, and 2) that the phys'ﬁqatlon of the legal CUStOdy or phySICaI placement or hg

or emotional harm threatened by the current custodial conditions must be sem@ child. The court may r.nOd.ify the legal custody or physical
enoughto warrant modification. Paternity of Stephanie RLR4 Ws. 2d 745488  placemenbrder if, afterconsidering the factors under s(f), the
N.W.2d 235(1993). courtfinds all of the following:

Section767.325 does not limit courts authority to hold a hearing or enter an order . . . . .
duringthe 2-year “truce periodiith the order déctive on the conclusion of the @ The modification is in the best interest of the child.

truceperiod. Paternity cBradford J.B181 Ws. 2d 304510 N.W2d 775(Ct. App. b. The move or removal will result in a substantial change of
) Girccumstancesince the entry of the last ordaffecting legal cus

Thereis no authority to order a change of custody at an unknown time in the fut . > .
uponthe occurrence of some statahtingency Koeller v Koeller 105 Ws. 2d 660 tody or the last order substantiallyfedting physical placement.

536N.W.2d 216(Ct. App. 1995). .
Sub.(1) (b) is inapplicablén guardianship litigation between a parent and a 3rd 2. With rgspect to subd.. . .

party guardian. Howard M. v Jean R196 Wis. 2d 16 539 N.w2d 104(Ct. App. a. There is a rebuttable presumption that continuing the cur

19§2t-hersub (4) nor s, 767.24 (4) (b) permits a prospecider prohibiting a par rent allocation of decisiomaking under a legal custody order or

entfrom requésting a éhangé piysical placement in the future. Jociudacius, continuing th,e Ch"‘,"s physical placement. W',th the.parent with

218Wis. 2d 103580 N.W2d 708(Ct. App. 1998). whomthe child resides for the greater periodiwfe is in the best
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interestof the child. This presumption may be overcome by aSt‘fctions767-§25 ar}% ;%g;llfmttaonﬂict- Ift one pf{allrty filest,a n?tifica(tjipfl; Olﬁn .
: ; ; 0 move under s. .327, the other parent may file a motion to modify placemen
Zgg\t/v;]?ggggttct)??hg%\f/ﬁ;r removal is unreasonable and not in t{ﬁ%ers. 767.32§and the court may consider all relevant circumstances, including
| 1ld. themove. Hughes.\Hughes223 Wis. 2d 111, 588 N.W2d 346(Ct. App. 1998).
; PG ; Thereis no law prohibiting a parent with joint legal custody and physilcale
b' A Cha“gen the _e(,:onomlc circumstances or mama_l _Statlﬁentfrom taking a child outside the state, including to a foreign cquotriess than
of either party is not sfi€ient to meet thestandards for modifica 90 days. When parents agree that one parent must move the court to prohibit the other
tion under that subdivision. from taking a particular trip with the children, the moving party has the burden-of pro
. . ducingevidence and persuading the court that prohibiting the tinptie childrers
3. Under thigparagraph, the burden of proof is on the parebéstinterests. Long.\Ardestant, 2001 WI App 4841 Wis. 2d 498624 N.W2d 405

objectingto the move or removal. Wisconsin'sChild Removal Law Wis. Law June 1993.

(b) 1. If the parents have joint legal custody and substanti
equalperiods of physical placement with the child, either par

may file a petition, motion or order to show cause for modificatiofy <" > X '
of the legalcustody or physical placement orddihe court may ication in an order of physical placement or legal custodyfiend

modify an order of legal custody or physical placement if, aft§StiPulation with the court that specifies the agreed upon modifi
consideringthe factors under sugs), the court finds all of the fol Cation, the court shall incorporate the terms of the stipulation into
lowing: ' arevised order of physical placement or legal custody
t L i . History: 1987 a. 355
a. Circumstances make it impractical for the parties te con acceptancef a stipulation is not mandatorffhe trial court is not prohibited from
tinueto have substantially equal periods of physical p|acemem>_<aminingthe best interests of the childPaternity of S.A165 Ws. 2d 530478

b. The modification is in the best interest of the child. N-W.2dZ1(Ct App. 1991).

2. Under thisparagraph, the burden of proof is on the pare67.33 Annual adjustments in support orders. (1) (a)
filing the petition, motion or order to show cause. An order for child or family support under this chapter may pro
(c) 1. If the parent proposing the move or removal has sele lde for an annual adjustment in the amotabe paid based on
gal or joint legal custody of the child and the child resides with thatchange in thg@ayets income if the amount of child or family
parentfor the greater period of time or the parents have subst&tpportis expressed in the order as a fixed sum and baston
tially equal periods of physical placement with the child, as-an gercentagstandard established by the department undi. 22
ternativeto thepetition, motion or order to show cause under p). No adjustment may brmade under this section unless the or
(a) or (b), the parent objecting to the move or removal may file@gr provides for the adjustment.
petition, motion or order to show cause for an order prohibiting the (b) An adjustment under this section may not be made more
moveor removal. The court may prohibit the move or removal ifhanonce in a year and shall be determined on the basis of the per
afterconsidering the factors under s(#), the court finds that the centagestandard established by the department undé.22 (9)

22%7'329 Revisions agreed to by stipulation.  If after an
itial order is entered under&7.24 the parties agree to a modi

prohibitionis in the best interest of the child. (c) Inthe order the court or circuit court commissioner shall
2. Under thisparagraph, the burden of proof is on the pareapecifywhat information the parties must exchangdetermine
objectingto the move or removal. whetherthe paye's income has changed, and shall specify the

(4) GUARDIAN AD LITEM; PROMPTHEARING. After a petition, Mannerand timing of the information exchange.
motion or order to show cause is filed under s{®), the court (2) If the court or circuit court commissioner provides for an
shall appoint a guardian ad litem, unles§67.045 (1) (amap  annualadjustment, the court or circuit court commissioner shall
plies,and shall hold a hearing as soon as possible. makeavailable to the parties, including the state if the state is a real
(5) FACTORSIN COURT'SDETERMINATION. In making its deter Partyin interest undes.767.075 (1)a form approved by the court

minationunder sub(3), thecourt shall consider all of the follew ©OF Circuit court commissionéor the parties to use in stipulating
ing factors: to an adjustment of the amount of childfamily support and to

. modification of any applicable income-withholdirayder The
(@) Whether the purpose of the pr.opoaedqn IS rgasqnable. form shall include )::m F(;Fr)dyato be signed by ajudgerctgcircuﬁurt
(b) The nature and extent tife childs relationship with the commissionerfor approval of the stipulation of the parties.
otherparent and the disruption to that relationship which the pro (3) (a) If the paye's incomechanges from the amount found
posedaction mr_:1y gguse. . by the court or circuit court commissioner or stipulated to by the
(c) The availability of alternative arrangements to foster afﬂirtiesfor the current child or family support ordéne parties
continuethe childs relationship with and access to the other pafayimplement aradjustment under this section by stipulating, on

ent. theform under suk(2), to the changed income amount anddtie
(5m) DISCRETIONARY FACTORSTO CONSIDER. In making a de  justedchild or family support amount, subject to s(b. (b).

terminationunder sub(3), the court may consider the chddid (b) The stipulation form must be signed by all parties, includ

justmentto the home, school, religion and community ing the state if the state is a real partynterest under §67.075

(6) NOTICE REQUIRED FOR OTHER REMOVALS. (@) Unless the (1), and filed with the court. If the stipulation is approved, the or
parentsagree otherwise, a parent with legal custody and physic&ir shall besigned by a judge or circuit court commissioner and
placementights shall notify the other parent before removing thenplementedn the same manner as an order for a revisialer
child from his or her primary residence for a periotiafless than s.767.32 An adjustment under this subsection shall bectfe
14 days. asof the date on which the order is signed by the judgércuit

(b) Notwithstanding paa), if notice is required under sub. courtcommissioner
(1), a parent shall comply with sufd.). (4) (a) Any party including the state if the state is a real party

¢) Except as provided in . subs(1) to(5) do not apply [N interest under §:67.075 (1) may file a motion, petition, or or
to ; |)1otice r?rovid%d under pgﬂz&)l.)) D) PPY" derto show cause for implementation of an annual adjustoment

(7) AppLicaBILITY. Notwithstandindl987 Wsconsin Act355 derthis section if any of the f(')llowmg. applles; .

section73, as afected byl987 Wsconsin Act 364the parties may 1. A party refuses to provide the informatie@yuired by the
agreeto the adjudication of a modification ofiegal custody or courtunder sub(l) (c). _
physicalplacement order under this section in an actitecihig 2. The payess income changes, buparty refuses to sign the
the family that is pending on May 3, 1988. stipulation for an adjustment in the amount of child or family sup

History: 1987 a. 355364 1991 a. 32269 1995 a. 701999 a. 92001 a. 61  POrt.

Thesub. (5) factors are an addenda to the best interest of the child considerationgh) |If the court or circuit coutommissioner determines after
of 767.24 and a re a reminder to the court to taylor the best interest of thetahild a hearing that an adjustment should be made, the court or circuit

dardto problems unique to a removal situation. Kerkvlig€erkvliet, 166 Ws. 2d arc A . .
930, 480 N.W2d 823(Ct. App. 1992). court commissioner shaknter an order adjusting the child or
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family support payments by the amount determined by the coactionat the last-known address, and the court record shall show

or circuit court commissiongsubject to sul(1) (b). An adjust suchmailing.

mentunder this subsection may not takieeff before the date on  (2) Sofar as a judgment of divorcefeéts the maritastatus

which the party responding to the motion, petition, or order isf the partieghe court has the power to vacate or modify the-judg

showcause received notice of the action under this subsectioment for suficient cause shown, upon its own motion, or upon the
(c) Notwithstanding patb), the court ocircuit court commis applicationof both parties to the action, at any time within 6

sionermay direct that all or part of the adjustment not tafecef monthsfrom the granting of such judgment. No such judgment

until such time as the cowt circuit court commissioner directs,shallbe vacated or modified without service of notice of motion

if any of the following applies: onthe ofice of family court commissionerThe court may direct

1. The payee was seeking an adjustment and the payer es,’11{:5_;;{;rcuit court commission_er or appoint some other attorteey
lishesthat extraordinary circumstances beyond his ochatrol ~ Pring appropriate proceedings for the vacation of the judgment.

preventfulfillment of the adjusted child or family support obliga The compensation of the circuit court commissioner wheronot
tion. a salaried basisr other attorney for performing such services

2. The payer was seekiagadjustment and the payee estabshall be at the rate of $50 per dayhich shall be paid out of the

. : > “~countytreasury upon order of thesiding judge and the certifi
lr']sét:?ﬁég%éh&ﬁ%%Svglruﬂg:rgaa?girl]’gnrce:;:ggbly reduced his Otateof the clerlg of the courtlf_ the judgment is va}cated it shall
i ] restorethe parties to the marital relation that existed before the
3. The payer was seeking an adjustment and the payee esjghntingof such judgment. If after vacation of the judgment either
lishesthat the adjustment would be unfair to the child. of the parties brings an action in this state for divorce against the
(d) If in an actionunder this subsection the court or circuibtherthe court may order the petitioriarsuch action to reimburse
court commissioner determingbat a party has unreasonablythe county the amount paid by it to the circuit court commissioner
failed to provide the information required under s{if).(c)or to  or other attorney in connection with such vacation proceedings.
providethe information on a timely basis, or unreasonably failehenevera judgment of divorce is set asigeder this subsection,
or refused tasign a stipulation for an annual adjustment, the coutte court shall order the record in the action impounded without
or circuit court commissioner may awardtte aggrieved party regardto s.767.19 and thereafter neither the record nor any part
actualcosts, including service costs, any costs attributable to timithe record shall be fefred or admitted into evidence in any ac
missedfrom employment, the cost of travel to and from cant] tion or proceeding except by special order of the court of jurisdic
reasonablattorney fees. tion upon good cause shown in any paternity proceedings under
(5) (@) Nothing in this section fcts a partys right to file at this chapter or by special order of any court of record upon a-show
anytime a motion, petition, or order to show cause und&&32 Ing of necessity to clear title to real estate.
for revision of a judgment asrder with respect to an amount of (3) Whena judgment of divorce igranted it shall be ffctive
child or family support. immedia}telyexcept asp.rovided in $765.03 2 Eve(yjudge who .
(b) Nothing in this section ffcts a partys right to move the 9rantsa judgment of divorce shall inform the parties appearing in
courtfor a finding of contempt of court dor remedial sanctions coUrt that the judgment is fefctive immediately except as pro
underch. 785if the other party unreasonably fails to provide ofidedin s.765.03 (2) _
discloseinformation required under this section or unreasonably;(a 33 o' 4 c0 63 (4) 1976 o 1ras 41 25 1070 ¢ 1061970 0 2o,
fails or refuses to sign a stipulation for an annual adjustment. 17,1979 c. 3535.23,39; 1979 c. 35%.241; Stats. 1979 s. 767.37997 a. 1912001

History: 1981 c. 201983 a. 271993 a. 4811995 a. 2%.9126 (19)1995 a. 404 a.61
1997a. 27 2001 a. 1661, 105 Sub.(2) does not authorize vacating or modifying a finding of paternity of children
determinedn the original divorce judgment. E.&.57 Ws. 2d 436204 N.w2d
. . . 503(1973).
767.37 Effect of JUdgmem' (1) (a) In any action thmg Sub. (2) provides no authority for reopening a divorce judgment as it relates to a

the family, if the court orders maintenance payments or other gloperty division. Conrad Conrad92 Wis. 2d 407284 N.W2d 674(1979).
lowancedor a party orchildren or retains jurisdiction in such mat Thedeath of party within 6 months of a divorce judgment did/oit the judgment
ters, the writtenjudgment shall include a provision that disobed{) divest the court %leé"ggf(‘gmAcggeigég')’eﬁy division. Roederfoeder103
enceof the court order with respect to the same is punishable™ ' ’ R ’

underch.785by commitment to the county jail or house of correc;g7 g Judgment revoked on remarriage. When a judg
tion until such judgment is complied with and the costs and ex,entof divorce has been granted and the parties afiatwards
pensef the proceedings are paid or until the party committedijgermarry,the court, upon their joint application and upon satis
otherwise dischged,accordingto law The written judgmentin ¢4 ctory proof of suctmarriage, shall revoke all judgments and any
any action afecting the family shall include the social securityyrgerswhich will not afect the right of 3rd persorad order the
numbersof the parties and of any child of the parties. The findingg:ordimpoundedithout regard to 767.19and neither the re

of fact and conclusions ¢dw and the written judgment shall becqr nor any part of the recoshall be dred or admitted into ev
draftedby the attorney for the moving pargnd shall be sub ijencein any action or proceeding except by special order of the
mitted to the court andiled with the clerk of the court within 30 courtof jurisdiction upon good cause shown in any paternity pro
daysafter judgment is granted; but if the respondent has been rggedingaunder this chapter or by special order of any court-of re

resented by counsel, the findings, conclusions and judgment sRglq upon a showing of necessity to clear title to real estate.
first be submitted toespondens counsel for approval and if the  History: 1977 ¢. 1051979 ¢. 3550, 92 (4) 1979 c. 352Stats. 1979 s. 767.38.

circuit courtcommissioner has appeared at the trial of the action,

suchpapers shall also be sent to the circuit court commissioner /@7.39 Maintenance payments or other allowances
approval. After any necessary approvals are obtained, the fingending appeal. (1) In actions decting the family pending
ings of fact, conclusions of law and judgment shalsbemitted an appellate court, no allowance for suit mgnegunsel fees or
to the court. Final stipulations of the parties may be appendeditsbursements in the court, nor for temponargintenancgay:

thejudgment and incorporated by reference therein. mentsto the spouse or trehildren during the pendency of the ap
(c) At the time of filing any judgment for an annulment, dipealwill be made in the court.
vorceor legal separation, the attorney for the moving psimgl (2) Allowancesspecified in sub(1), if made at all, shall be

presento the clerk otourt 2 true copies thereof in addition to thenadeby theproper trial court upon motion made and decided after
original judgment, and until such copies are presented the cléhle entry of the order or judgment appealed from and prior to the
may refuse to accept such judgment for filing. After the judgmergturnof the record to an appellate court, provided, that if the al

is filed, the clerk shall mail a copy forthwith to each party to tHewanceis ordered before the appeal is taken the order shall be

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2001/767.33(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.33(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.33(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.32
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20785
https://docs.legis.wisconsin.gov/document/acts/1981/20
https://docs.legis.wisconsin.gov/document/acts/1983/27
https://docs.legis.wisconsin.gov/document/acts/1993/481
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%209126
https://docs.legis.wisconsin.gov/document/acts/1995/404
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/acts/2001/61
https://docs.legis.wisconsin.gov/document/acts/2001/105
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20785
https://docs.legis.wisconsin.gov/document/statutes/2001/767.19
https://docs.legis.wisconsin.gov/document/statutes/2001/765.03(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/765.03(2)
https://docs.legis.wisconsin.gov/document/acts/1971/220
https://docs.legis.wisconsin.gov/document/acts/1975/41
https://docs.legis.wisconsin.gov/document/acts/1975/199
https://docs.legis.wisconsin.gov/document/acts/1975/200
https://docs.legis.wisconsin.gov/document/acts/1975/401
https://docs.legis.wisconsin.gov/document/acts/1975/401,%20s.%204
https://docs.legis.wisconsin.gov/document/acts/1975/421
https://docs.legis.wisconsin.gov/document/acts/1977/105
https://docs.legis.wisconsin.gov/document/acts/1977/105
https://docs.legis.wisconsin.gov/document/acts/1979/32
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2050
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2092
https://docs.legis.wisconsin.gov/document/acts/1979/175
https://docs.legis.wisconsin.gov/document/acts/1979/175,%20s.%2041
https://docs.legis.wisconsin.gov/document/acts/1979/175,%20s.%2053
https://docs.legis.wisconsin.gov/document/acts/1979/196
https://docs.legis.wisconsin.gov/document/acts/1979/257
https://docs.legis.wisconsin.gov/document/acts/1979/257,%20s.%2017
https://docs.legis.wisconsin.gov/document/acts/1979/352
https://docs.legis.wisconsin.gov/document/acts/1979/352,%20s.%2023
https://docs.legis.wisconsin.gov/document/acts/1979/352,%20s.%2039
https://docs.legis.wisconsin.gov/document/acts/1979/355
https://docs.legis.wisconsin.gov/document/acts/1979/355,%20s.%20241
https://docs.legis.wisconsin.gov/document/acts/1997/191
https://docs.legis.wisconsin.gov/document/acts/2001/61
https://docs.legis.wisconsin.gov/document/acts/2001/61
https://docs.legis.wisconsin.gov/document/courts/57%20Wis.%202d%20436
https://docs.legis.wisconsin.gov/document/courts/204%20N.W.2d%20503
https://docs.legis.wisconsin.gov/document/courts/204%20N.W.2d%20503
https://docs.legis.wisconsin.gov/document/courts/92%20Wis.%202d%20407
https://docs.legis.wisconsin.gov/document/courts/284%20N.W.2d%20674
https://docs.legis.wisconsin.gov/document/courts/103%20Wis.%202d%20411
https://docs.legis.wisconsin.gov/document/courts/103%20Wis.%202d%20411
https://docs.legis.wisconsin.gov/document/courts/308%20N.W.2d%20904
https://docs.legis.wisconsin.gov/document/statutes/2001/767.19
https://docs.legis.wisconsin.gov/document/acts/1977/105
https://docs.legis.wisconsin.gov/document/acts/1979/32
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2050
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2092
https://docs.legis.wisconsin.gov/document/acts/1979/352
https://docs.legis.wisconsin.gov/document/statutes/2001/767.39(1)

35 Updated 01-02Wis. Stats. Database ACTIONS AFFECTING THE FAMILY 767.45

conditionedupon the taking of the appeal and sbhallwithout ef (g) This state whenever the circumstances specified in s.
fect unless and until the record is transmitted to the court-of af67.075(1) apply including the delegates the state as specified
peals. in sub.(6).

History: 1975 c. 941977 c. 1051977 c. 18%.89; 1979 c. 3%.50; 1979 c. 352 (h) This state as provided under s(ﬁ:m)

s.39; Stats. 1979 s. 767.39; Sup. Ct. Orde6 Ws. 2d xiii (1988). . X i . )
(i) A guardian ad litem appointed for the child undei@235
767.40 Contempt proceedings. All contempt ordersn 767.045(1) (c)or938.235

which confinement is imposed shall be issued by a judge. () A parent of a person listed under.fda), (c) or (d), if the
History: 1977 c. 3231979 c. 3%.50; Stats. 1979 s. 767.40. parent is liable or is potentially liable for maintenan€a child
. of a dependent person unde#8.90 (1) (a) 2.
767.42 Abandonment; seizure of property . (1) If a per (k) In conjunction with the filing of a petition for visitation

sonabsconds or is about &bscond from his or her children oryith respect to the child under&67.245 (3)a parenbf a person
spousepr is about to remove permanently from the municipalifyno has filed a declaration qgfaternal interest under 48.025

in which he or she resides leaving a spouse or children, or b@ffih respect to the child or a parent of a person who, before
chargeabler likely to become chgeable upon the public fsup  April 1, 1998 signed and filed a statement acknowledging pater
portor neglects or refuses sopport or provide for the spouse Ohjty under s69.15 (3) (b) 3with respect to the child.

children,the county where the spouse or children may be, by the 2) Regardlessf its terms, an agreement made after July 1,

official or agency designated to admin_ister _public assistance, M3%1 other than an agreement approved by the court betaveen

applyto the circuit court for angounty in which any real or per ;y4640r presumed father and the mother or child, does not bar

sonalproperty of the parent or spouse is situated for a Warramgtr‘?action under this section. Whenever the court approves an

seizethe property ) agreemenin which one of the parties agrees not to commence an
(2) Upondue proof of the facts the court shiallue a warrant actionunder this section, the court shall first determine whether

authorizingthe county to seize the property of that person wherey; not the agreement is in the best interest of the cfitie court

erfound inthe county; and they shall, respectiyély vested with  sha|inot approve any provision waiving the right to bringaan

all the rights and title, as limited in this section, to that properyn under this section if this provision is contrary to the bestinter

which the person had at the time of his or her departure. They sBalksof the child.

immediatelymake an inventory of the property and return it with (3) If an action under this section is brought before the birth

thewarrant and their proceedings thereon to the circuit court. %III the child, all proceedings shall be stayedil after the birth, ex

salestand garkl)sf(terzs of any r(;tal ?rr] personal []:‘)rt(r)]perty Ieﬁt I Al that service of process, service and filing of pleadings, the

countymade by the person 6_1 er. € |ssumg o_ _e warrant IS Ve appearance and the taking of depositions to preserve testimo
(3) Upon the return the circuit court maquireinto the facts ny may be done before the birth of the child.

andcircumstances and may confirm the seizure or digefdie  ~ 4y "Tha child may be a party to any action under this section.
same. If the seizure is confirmed, the court shall from time to time . S -
(5) (a) In this subsectiorfany alleged father” includes any

directwhat part of the personal property shall be sold and how d . - )
muchof the proceeds of the sales and the rents and profits of fi@€Who has engaged in sexual intercourse with the stritdth

real estate shall be applied towatt maintenance of the spousé" during a possible time of conception of the child.

or children of the person. All such sales shall be at public auction(b) An action under this section may be joined with any other
in accordance with the laws relating to execution sales of pers@ftionfor child support and shall be governed by the procedures
alty and realty as provided in $%15.29and815.31 specifiedin s.767.05relating to child support, except that the title

i he action shall be “In re the paternity of A.B.” The petition
(4) The county shall receive the proceeds of all property ) . o
soldand the rents arptofits of the real estate of such person a aIrI]Sta.‘te the namefarr]\d dgtlfjb!ﬂh OLthe CT]'ld ";2(“”” or tlTat tk(\je
apply the same to the maintenance and support of the spous%ﬁf erlshprﬁgnantl the child is un orn,ft r? naoh@ny allege
children of such person; and it shall account to the court for §3&€t Whether or not an action by any of the partiedet@rmine

moneysso received and for the application thereof from time tNepaternity of the child or rebut the presumption of paternity to
time. the child has at any time been commenced, or is pending before

(5) If the person whose property has been seized under %ri%uudge or circuit court commissionén this state oelsewhere.

i t & s the abandoned hild paternityjudgment has been rendered, or if a paternity action
Sectionreturns ancupports the abandoned Spouse or Children phsheen dismissed, the petition shall state the court which ren
givessecurity to the countyvith its approval, that the spouse der

. edthe judgment or dismissed the action, and the date and the
childrenshall not thereafter be clgaable to the countyhe court E@'gacethe judgment was granted if known. The petition shall also

shalldischage the warrant and order the restoration of the propef e 1\otice of aparty's right to request a genetic test under s.
ty seized andemaining unappropriated, or the unappropriat

proceedsafter deducting the expenses of the proceedings 22501 767.48
History: Sup. Ct. Ordei67 Wis. 2d 585773 (1975)1977 c. 4491979 c. 352 (c) Ifamatter is referred under48.299 (6) (apr938.299 (6)
1985 a. 2%s.1115 3200 (23) 1985 a. 332 (a)to an attorney designated under g6b(a) that attorney shall

also include in the petition notification to the court that the matter
767.45 Determination of paternity . (1) The following wasreferred under $18.299 (6) (ajpr 938.299 (6) (a)
personsmay bring an action or motion, including an action of Mo (5m) Exceptas provided in s§/67.458 (3)767.465 (2)and
tion for declaratory judgment, for the purpose of determining thigm), 767.477767.62and769.401 unless a man is presumed the
paternityof a child or for the purpose of rebutting the presumptiathild’s father under $891.41 (1)is adjudicated the chilsifather

of paternity under $891.4050r 891.41 (1) eitherunder s767.51or by final order or judgment of a court of
(&) The child. competenfurisdiction in another state or has acknowledged him
(b) The childs natural mother self to be the child fatherunder s767.62 (1)or a substantially

(c) Unless s767.62 (1)applies, a man presumed to be thaimilar law of another state, no order or temporary order may be
child’s father under $891.4050r 891.41 1) enteredor child support, legal custody or physical placement un

' . . til the man is adjudicated the father using the procedure set forth
(d) A man alleged or alleging himself to be the father of thg s 767 4510767.60 Except as provided in $67.477767.62

child. _ B and769.401 the exclusive procedure for establishment of child
(e) The personal representative of a person specified undgpportobligations, legal custody or physical placement rights for
pars.(a)to (d) if that person has died. aman who is not presumed the chléather under £91.41 (1)
(f) The legal or physical custodian of the child. adjudicatedthe father or acknowledged undei767.62 (1)or a
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substantallsimilar law of anather state 0 be the father I8 by A e e et Swote & e
aCtlonunder §5767.45t0 7_67.600!’ under s769.701 NO_ PErson  ;,yidhave been litigated. Paternity of Nathad 74 Wis. 2d 352497 N.W2d 740
may waive the use of this procedure. If a presumption underat App. 1993).

891,41(1) exists, a party denying paternity has hueden of re Thefull faith and credit clause of the U.S. Constitution did not bar a petition to de
butting the presumption. terminepaternity when a paternity decree of another state would havesieject
to collateral attack in thattate. Paternity of R.L.LL76 Wis. 2d 224 N.W.2d (Ct.
(6) (a) The attorney responsible for support enforcement ufwp. 1993). ) o . )
ders.59.53 (6) (a)ghall provide the representation for the state ?BBecausea child has a right to bringn independent action for paternity under sub.

e " . p (a), if the child was not a party to an earlier paternity action, it would be a violation
specified under §.67.075 (1)n cases brought under this sectiongf the childs due process rights to preclude the child from litigating the paternity is

(b) The attorney under59.53 (6) (ajs the only county atter sue. Mﬁyonﬁlf""ﬂ!\/'- ‘;Kiem ’;‘-tztoz W,S-h%‘t’ 461d5f1 N;W%d 34$Ct- {*m;g%)-
/ - . n alleged father has a statutory right to a determination of paterhingaring

neyWh_O may prowde representation when state delegates its to determine whether the chitdbest interests would be served by a paternity pro
authorityunder sub(1) (g). ceedingis not authorized by statute. Thomas M.RKimberly J.L.207Wis. 2d 390

(c) The attorney under 59.53 (6) (apr any state attorney act 558N.W.2d 897(Ct. App. 1996).

ing under par(b) may not represent the state as specified undergz 455 Summons. (1) Purpose. The summons shadtate
767.075(1) in an action under this section and at the same time g¢t purpose of the action.
asguardian ad litem for the child or the alleged child of the party (2) SeniNG. Theprocess shall be signed by the clerk of the
(6m) The attorney designated undsub.(6) (a) shall com  coyrtor by the petitiones attorney
mencean action under this section on betuilthe state within 6 3y perry pate. Every summons shall specify a return date
monthsafter receiving notification under9.03 (15xhatnofa ,hqtime before the court. The clerk of the court shall set the date
theris named on the birth certificate of a child who is a re&de&t]d hour at which the summons is returnable.
of the county if paternity has not been acknowledged under_s.(4) Service. The summons and petitishall be served in the
767'32(1) or a substantially Sdlml|al‘ law of anotger sta:je or a('jjlmlr'nannerprovidéd ins.801.11 (1) (a)or (b) or, notwithstanding s.
cate ,EXCﬁpt In situations un e|r6§).14 (1) (gand(h) and as pro 990.001(13), by registered or certified mail, with return receipt
vided by the department by rule. signedby the respondent
(6r) (a) The attorney designated under s{f).(a) who re : . .
ceivesa referral under €8.299 (6) (apr938.299 (6)a) shall do ing(fsgrnﬁF)RM' The summons shall be in substantially the follow
all of the following: : )

1. Give priority to matters referred unde#8.299 (6) (apr STATE OF WISCONSIN, - CIRCUIT COURT: ....COUNTY
938.299(6) (a) including priority in determiningvhether an ac
tion should be brought under this section and, if the determination he P itv of A B
is that suchan action should be brought, priority in bringing thd e the Paterity of A. B.
actionand in establishing the existence or nonexistence of patel%TATEdOF WISCONSIN
ty. an

2. As soon as possible, but no later than 30 days after the datd.
onwhich the referral is received, notify the court that referred tieldress

matterof one of the following: City, State Zip Code File No. ...
a. The dateon which an action has been brought under this , Petitioners

section or the approximate date on which such an action will be g SUMMONS

brought. E

.E
b. That a determination has been made that an action shg P .
not be brought under this section @rsuch a determination hasN?(areSStZte Zi COd.e..(Case Classificationypey):.... (Code No.)
not been made, the approximate date on which a determinat%ﬁy’ P
will be made as to whether such an action should be brought. » Respondent

¢. That the man designated im8.299 (6) (apr938.299 (6)
(a) has previously been excluded as the father of the child.

3. If an action is brought under this section, notify the court THE STATE OF WISCONSIN, @ the Respondent:

; ; have been sued... claims that you are the father of the
thatreferred the matter as soon as possible of a judgment or orde ou : .
determiningthe existence or nonexistence of paternity &fld. ... bon on ... (date), in ... (city) (county) (Stategu ¥hust

. . appearto answer this claim of paternityfour court appearance
(b) The attorney designated under s@).(a)who receives a .

referralunder s48.299 (7)or938.299 (7may bring an actionun Date:
derthis section on behalf of the state and may give priority to the ALEL
referraland notify the referring court in the same manner s s~ TIMET - ...t
quired under pata) when a matter is referred unded8.299 (6) Room: ...
(a) or938.299 (6) (a) Judge or Circuit Court Commissioner: . . .............

(7) Theclerk of court shall provide without chy, to each AdAress:. . ..o
personbringing an action under this section, except to the state un If you do not appeathe court will enter a default judgment
dersub.(1) (g) or (6m), a document setting forth the percentagfinding you to be the fatherA default judgment will takeffect
standardestablished by théepartment under 49.22 (9)and list 30 days after it is served on or mailed to you, unless within those
ing the factors which a court may consider url@67.25 (1m) 30 days you present to tiweurt evidence of good cause for failure

History: 1979 c. 3521981 c. 265.2202 (20) (m;).1983 a. 4471985 a. 291987  to appear If you plan to be represented by an attoriyey should
B R L o L B e o e 289120 (191995 contactthe attorney prior to the couappearance listed above. If
Cross Refeence: See also ctDWD 41, Wis. adm. code. you are unable to &drd an attorne,ythecourt will appomt one for
A paternity proceeding may nbe maintained posthumouslstate of Blum  you only upon the blood tests showing that you areemotuded
5%51%844\’1\{5{\12\2/52%5 12‘?47( (’;\‘t-VX%% 8{851%78)- See also Paternity of NLBIOWSs.  ggsthe father and the probability of your being the father is less than
Underthe facts of the casthe nonbiological father was not equitably estoppet?g'.O%' Appearance is not required if you complete the attached
from denying paternity or child support. Marriage of A. J. N. & J. MLAL Ws.  waiver of first appearance statement and send it to the court at least

2d 99, 414 N.W2d 68(Ct. App. 1987). 10 daysprior to the date of your scheduled appearance in this sum
A posthumous paternity action is allowable if it is brought by the putative thefnong

personakepresentative. Le Fevre Schreiber167 Ws. 2d 733482 N.W2d 904 )

(1992). Dated.:...., .... (year)
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Signed..... .... in the summons. If | do not sign this statement, | am required to
G. H., Clerk of Circuit Court appear at the time and place specified in the summons.
or 2. | understand that | will be notified by the court of all future

stagedn the proceeding and agree to appear at those stages. If |

Petitioners Attorney fail to appear at any stage, including a scheduled court-ordered

State Bar No.: ... genetictest, thecourt will enter a default judgment finding me to
Address: ... bethe father A default judgment will take &fct 30 days after it

City, State Zip Code: .... is served on or mailed to me, unless within those 30 days | present
Phone No.: ... to the court evidence of good cause for my failure to appear or my

(5g) NoTice. The notice to respondent shall be attached to ffilure to have undgone a court-ordered genetl(? test.
summons. The notice shall be in boldface type and substantially 3- | €nter the following plea (check only one):

the following form: .... | agree that | am the chigfather
NOTICE TO RESPONDENT .... | deny that | am the chilfather
1. You have been named in a petition alleging paternity ... | agree thatam the childs fathey subject to confirmation

judgmentof paternity would legallydesignate the child as yourby a genetic test.
child, grant parental rights to you, create the right of inheritance If | enter a plea agreeing that | am the chifdthera judgment
for the child, obligate you to paghild support until the child of paternity willbe entered against me. If | enter a plea denying
reacheghe age of 18, or the age of 19 if the child is enrolled fullthat] am the childs father or a plea agreeing that | am the child’
time in high school or its equivalent, and make your failure to pdgther,subject to a genetic test, | agree to ugdex genetic test.
child support punishable by imprisonment asatempt of court 4. | have read the summons and the notice or have had them
or as a criminal violation. readto me.

2. You have the right to be represented by an attortigipu 5. This waiver of first appearance statement is valid only if it
areunable to dbrd an attorneythe courtwill appoint one for you s delivered to the court on or before .....
only if the results of one or more genetic tests show that you areg_ | || keep the clerk of court informed of my address at all
not excluded as the father and that the statistical probabflity imes. The following is my current address:
your being the father is less than 99.0%. In order to determine
whether you are entitletb have an attorney appointed for you,
you may call the following telephone number .....

3.Youmay request genetic tests which illlicate the proba T
bility that you are oare not the father of the child. The court or City State  Zip Code
countychild support agency will order genetic tests on requestby....... L
you, the state or any other partfny person who refuses to take pDate Signature of Respondent
court-orderedgenetic tests may be punished for contewfpt (5w) ExcepTioN. Subsections) to(5r) do not apply in an ac
court. tion brought by a man alleging himself to be the father of the child.

4. The petitioner has the burden of proving by a clear and satis (6) DocuMENT. The summons served tme respondent shall
factory preponderance of the evidence that yoe the father e accompanied by a document, provided without gy the
However,if genetic tests show that you are not excluded as-the dsrk of court, setting forth the percentage standard established by
therand that the statistical probability of your being the father {fe department under 9.22 (9)and listing the factors which a
99.0% or higheryou are rebuttably presumed to be the father courtmay consider under 67.25 (1m)

5. The following defenses are available to you: History: 1979 c. 3521981 c. 3141983 a. 4471985 a. 291987 a. 27413 Sup.
h i . he ti f . Ct. Order171 Ws. 2d xix (1992)1993a. 16, 481; 1995 a. 2%s.7112 71135 9126

(a) That you were sterile or impoteattithe time of conception. 19y 1995 a_ 100404 417 1997 a. 35191, 250, 1999 a. 92001 a. 61105

(b) That you did not have sexual intercourse with the mothefFailureto object to personal jurisdiction prior to returning a completeditéf of

. : ; . : First Appearance” form under sub. (5r) constituted a submissitiretoourts juris
of the child during the conceptive period as providex881.395  jicion'and waiver of objection. Paternity of K.JIB8 Ws. 2d 209483 N.W2d 588

(c) That another man did have sexual intercourse with tf&. App. 1992).

motherof the child during the conceptive period. . )
6. You have the right to request a jury trial. 767.456 Enlargement of time in a paternity proceed -

. L .ing. The time for service of summons and petition und&®%.02
7. If you fail to appear at any stage of the proceeding, mclud@é’ in a paternity proceeding may &etended as provided in either

ascheduled court-ordered genetic test,abert will enter ade ¢ p (1) or (2):
fault judgment finding you tdve the father A default judgment ; :
will take efect 30 days after it is served or mailed to you at your . . iy .
addresson file with the court, unless within those 30 days yofPurtmay without notice order one additional 60-day extension
presento the court evidence gobod cause for your failure to-ap or service gf the summons and petition. .
pearor your failure tohave undegone a court-ordered genetic  (2) Thetime for service may be extended until the date the
test. You need not appear at the time and place specified in f{gnmonsand petition are actually served, if both of the following
summonsif you complete the attached waiver of fiagipearance 2PPIY: _ _
statementind deliver it to the court by the date specifiethia (a) There are reasonable grounds to believe that before the time
waiver of first appearance statement. for service undes.801.02 (1)or sub.(1) expired the respondent

8. You must keep the clerk of court informed of yeurrent Kneéwthat the mother was pregnant and that the responuisnt

address at all times. bethe father_ . N .
(5r) WAIVER OFFIRSTAPPEARANCE. The waiver of first appear (b) Due diligence waexercised in attempting to serve the re

ancestatement shall be attachiecthe summons. The waiver ofSPondentbefore he was actually served.
first appearance statement shall be in boldface type and substaf{>©°": 19832 447
tially the following form: 767.457 Time of first appearance. (1) The first appear
WAIVER OF FIRST APPEARANCE anceunder s767.458may not be held any sooner than 30 days
1. I understand that by signing this waiver and agreeing to #ferservice or receipt of the summons and petition unless the par
termsl am not required to appear at the time and place speciftezs agree that the first appearance may be held sooner

(1) Upon the petitionels demonstration of good causke
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(2) A first appearance of a respondent is not required if, at leadt re Paterity of C.A.S. and C.D.S.: The New Status of Putative Fathers’ Rights
10 days prior to the scheduled appearance, the respondent waly&&consin. 1992 WLR 1669.
his first appearance by filing a completed waiver of first appe
ance statement under767.455 (5r)
History: 1987 a. 271991 a. 313

467.459 Appearance on behalf of deceased respon -
dent. The personal representative or an attorney may appear for
adeceasedespondent who is the alleged father whenever an ap

767.458 First appearance. (1) At thefirst court appearance Péarancedy the respondent is required.
wherethe respondent is present, the court shidrm the parties ~ History: 1993 a.481

of the following: . . . .
. . . . 767.46 Pretrial paternity proceedings. (1) A pretrial
() A judgment of paternity lawfully designates the child as thg, 5ringshall be held before the court or a circuit or supplemental
child of the respondent, granting parental rights taésgondent, ,rtcommissioner under 57.675 (2) (g) A record or minutes
creatingthe right of inheritance for the childbligating the re ot the proceeding shall be kept. the pretrial hearing the parties
spondento pay support until the child reaches the age of 18, aggdhy hresent and cross-examine witnesseguest genetic tests

making failure topay support punishable by imprisonment as gnqpresent other evidence relevant to the determinatipatef
contemptof the court; nity.

(b) If the respondent is unable tdatl counsel due to indi 2) On the basis of the information produced at the pretrial
gency,and the petitioner is represented by a government attorngy, ing the courtshall evaluate the probability of determining the
unders.767.45 (1) (gpr (6) or the action is commenced on behalfyistenceor nonexistence of paternity irtrial and shall so advise
of the child by an attorney appointed under87.045 (1) (G) theparties. On the basis of the evaluation, the court may arake

counselshall be appointed for the respondent as provided ina% ; ; e
. propriaterecommendation for settlement to the partigbis
767.52and ch977, unless the respondeatowingly and volun recommendatiomay include any of the following:

tar?g)w:;\éizttgz Zf&?&tﬁ:;g: ;Z;?;Zln d s767.463 the re (a) That the action be dismissed W.ith or without prejudice:
spondentmay request the administration of genetic tests which e t(k?) Tr?f(‘jt the alleged father voluntarily acknowledge paternity
ther demonstrate théie is not the father of the child or which dem®' € €niid. . .
onstratethe probability that hés or is not the father of the child;  (¢) If the alleged father voluntarily acknowledges paternity of
(d) Except as provided in subdm) and(2) and $767.463 the child, that he agree to the duty of support, the legal custody of

the court will order genetic tests upon the request of any party; egsC:élddeazrrir?]?r?e(g E’:)éseicianl ?Aaecg?s(etr}tr\?;:ggtglheilig?g g;h;remat

(e) The respondettitas the defenses that he was sterile orimpgg rt.
tentat the time of conception, fikd not have sexual intercourse 3) If th . ¢ dati deciord
with the mother during a period 8 to 10 months prior to the birth, &) | h he parties achp a reCﬂm”rrE)en a |ondma 'g.’r |
of the child,or that another man did have sexual intercourse wi cewith this section, ju gmc_ant S a_ e entered accoraingly
the mother during that period of time. (4) If a party or the guardian ad litem refuses to accepta rec
wias ommendation made under this section and genetic tests have not
eYr?t been taken, the court shall require the appropriate péoties

the womans husband alleges that he, not the husbantheis Submitto genetic tests. After the genetic tests have been taken the

child’s father a party may allege that a judicial determination thgpurtshall make ap apprqpnate final recommendation.

aman other than the husband is the father is not in the best intere$p) If the guardian ad litem or any party refuses to accept any
of the child. If the court or a circuit or supplemental court commiinal recommendation, the action shall be set for trial.
sionerunder s757.675 (2) (gdetermines that a judicial deter  (6) Theinformal hearingnay be terminated and the action set
minationof whether a man other than thesband is the father is for trial if the court finds it unlikelythat all parties would accept

notin thebest interest of the child, no genetic tests may be ordesedecommendation in this section.
andthe action shall be dismissed. History: 1979 c. 3521983 a. 4471987 a. 27Sup. Ct. Orderl41 Ws. 2d xxxix
. - .. . (1987);1987 a. 3551993 a. 4811995 a. 1002001 a. 61
~ (2) At the first appearance, if it appears from disient pett Judicial Council Note, 1988:This section mandates pretrial hearings in paternity
tion or afidavit of the childs mother or an allegefdther or from  proceedings. Under sub. (6), the informal hearing may be terminatsgtzodtrial

sworn testimonyof the childs mother or an alleged fathéhat if the judge or family court commissioner finds it unlikely that all parties would ac
! epta recommendation under this section and simijlarigler sub. (5), if the guardian

thereis probable cause to believe that any of the males named m or any party refuses to accept the final recommendation. This amends sub.
hadsexual intercourse with the mother during a possible time (0f, to emphasize that this is an informal hearing before a judge, not a court in session,

i : or before a court commissioner and that, while the hearing may be on the recerd, min
the childs conception, the court mayr upon the request of any L = 7= 5 = hient. [Re Order déctive Jan. 1, 1988]g Y

party shall, order any of the named _persons to submit to genet'?hetrial court may ordea putative father to a take blood test only after determining
tests. The tests shall be conducted in accordance witB&48  ata pretrial hearing that paternity probably can be established at trial and that the es
The court is not required to order a person who has godera tablishment of paternity is in the best interests of the child. State ex relv.Rlott

: . - cum,109 Wis. 2d 397326 N.W2d 118 (Ct. App. 1982).
genetictest under s19.225to submit to another genetic test under Notwithstanding s. 804.12 (2) (a) 4., the trial court may find a party in civil con

this subsection unless a party requests additional tests undegngstfor refusing to submit to a blood test. Paternity ST 120 Ws. 2d 328354
767.48(2). N.W.2d 759(Ct. App. 1984).
. . . Nothingin this section authorizes orderingname change in the best interests of
(3) At the first appearance, if a statement acknowledging pechild in a paternity judgement. Sub. (2) (c) only authorizes a court to make settle

ternity under s69.15 (3) (b) 1or 3. that was signed and filed e mentrecommendations in pretrial proceedinggaternity is acknowledged. Al

; ; 1 s thoughs. 69.15 (1) (a) provides for changing a name according to an order in-a pater
fore Apr|I 1, 1998,is on file, the court may enter an order for CI’m(fﬂty action, it does not provide authority to order a name change in a patetioty

support,legal custodyor physical placement and, if the responwithout complying with the procedural requirements foname change under s.
dentwho filed the statement does not dispute his paterm'a;y 786.36. Paternity of Noah J.M223 Wis. 2d 768590 N.W2d 21(Ct. App. 1998).
entera judgment of paternity o o ) . .
History: 1979 c. 3521983 a. 44%.34; Stats. 1983 s. 767.457987 a. 2&s. /67.463 Dismissal if adjudication notin child’ s bestin -
213612137d 2137¢ Stats. 1987 s. 767.45B987 a. 40413 1993 a. 164811995  terest. Except as provided in 867.458 (1m)at anytime in an

a.100 1997 a. 1912001 a. 61 : f . h -
Beforedismissing a petition without considering timerits, the trial court must actionto establish the patemity of a child, upon the motion of a

conducta hearing to determine the chiidest interests pursuant to sub. (1m). Patefarty or gua_lrdi_an ad litem, the court or circuit or supplemental

nity of T.R.B.154 Ws. 2d 637454 N.W2d 561(Ct. App. 1990). courtcommissioner under 857.675 (2) (gjnay with respect to
Sub. (1m) is constitutional. The court has an obligation to refuséotwblood 3 man, refuse to order genetiests, if genetic tests have not yet

tests if the tests may result in a determination thapénsonalleging his paternity Cmaentaken,and dismiss the action if the court or circuit or supple

is thenatural father and that determination would not be in the best interest of the L9 . i I
dren. Paternity of C.A.S161 Ws. 2d 1015468 N.w2d 719(1991). mentalcourt commissionedetermines that a judicial determina

(Im) In an action to establish the paternity of a child
bornto a womarwhile she was married, where a man other th
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tion of whether the man is the father of the child is not in the best(a) At any time upon motion or petition for good cause shown.
interestof the child. (b) Upon a motion under 806.07

History: 1997 a. 1912001 a. 61 (c) Within one year after the judgment upon motion or petition,
exceptthat a respondent may not reopen more than one default

MENT WHEN PETITIONERFAILS TO APPEARORIS UNABLE TO PROCEED. Judgmentor more tharone such StIpU|ated JUdgment on a particu

If a petitionerother than the state, fails to appear and plead on {%case under this paragraph. . - .
dateset forthe pretrial hearing or the date set for the trial or if the (4) APPEAL. An appeal of alenial of the petition or motion to
stateis the petitioner and is unable to proceed orttite set for reéopenshall be to the court of appeals.

the pretrial hearing or the date set for thiel, the court may enter zgﬁjf’l’gg512723(')13592%?3181‘2‘3&937 sai 271034131989 2 3156,212.1993
ajudgment for the respondent dismissing the action, omtt®n  Therespondent must appear personally under sub. (2) (a). An attoappgar

of the respondent or upon its own motion. anceis insuficient. Paternity of Ffany B.173 Ws. 2d 864496 N.w2d 71 (Ct.

(1m) JUDGMENT WHEN MOTHER FAILS TO APPEAR. Notwith- APp. 1893).
standingsub.(1), a court may enteem_order adjudicating the-al 767 466 Motion to reopen judgment based on state -
legedfather or man alleging that he is the fathierbe the father ant acknowledging paternity . A judgment which adjuei
of the child under 767.51if the mother of the child fails to appear;atesa person to be the father of a chiid and which was based upon
atthe first appearance, unless the first appearance is not req“é{%gatement acknowledging paternity that was signed and filed be

unders. 767.457 (2) scheduled genetic test, pretrial hearing Gpre April 1, 1998, mayif no trial was conducted, be reopened un
trial if sufficient evidence exists to establish the man as the fathgy, any of the following circumstances:

of t(g‘)a ?]B:li.MENTWHEN RESPONDENTAILS TO APPEAR. (3) Except (1) At any time upon motion or petition for good cause shown.
asprovided in sub(2m), if a respondent is the alle'ged father and (2; \lfvpt%r.‘naor:gt'célfggg fr?ts'ogf the iudament upon motion
fails to appear at the first appearance, unless the first appearance) Withi Y ry Judg up :

is not required under 67.457 (2) scheduled court-ordered-ge Oeret't'_Orllém 4151997 . 101

netictest, pretrial hearing or trial, the court shall enter an order ad™**"" a. 4131997 a.

judicatingthe respondent to ibe father and appropriate orders;g7 47 Testimony and evidence relating to paternity .

for support, legal custody and physical placement. The ordef§ gyigencerelating to paternitywhether given at the trial or the
shallbe either served on the respondent or mailed by re@®#ar preyria| hearing, may include, but is not limited to:

isteredor certified mailto the last-known address_of the resporP ) Evidencé of sexual int;ercourse between the mothealand
dent. The orders shall takefett 30 days after serviar 30 days legedfather atany possible time of conception or evidence of a

afterthe date on which the orders were mailed unless, wtitain lationshipbetween the mother and alleged father at any time
time, the respondent presents to the court or a circuit or suppfl% P 9 y :

mentalcourt commissioneunder s757.675 (2) (gevidence of (b) An experts opinion concerning the statistical probability
good cause for failure to appear or failure to have ugoiee a Of the alleged fathés paternity based upon the duration of the
court-orderegjenetic test. mother’spregnancy

(b) A default judgment may not be entered under @aif (c) Genetic test results under 48.225 767.480r 885.23
thereis more than one person alleged in the petition to be the fa (cm) Genetic test results unde8.299 (6) (ejpr938.299 (6)
ther,unless only one of those persons fails to appear and all of (&g
othermale respondents have been excluded as the.father (d) The statistical probability of the alleged fatlsgpaternity

(2m) JUDGMENT UPONSTIPULATION. (a) At any time after ser basedupon the genetic tests.
vice of the summons arktition, a respondent who is the alleged (e) Medical, scientific or genetic evidence relating to dhe
fathermay with or without appearance in court and subject to thegedfathers paternity of the child based on tests performed by
approvalof the court, in writing acknowledge that he has read aedperts.
understandshe notice under §67.455 (5gpndstipulate thathe  (f) All other evidence relevant to the issue of paternity of the
is the father of the child and for child support payments, legal Cugild, except as provided in sul§g), (2m) and(3).
tody and physical placement. The court may not approve & stipu (1) If the child was born in this state, the petitioaball
lation for child support unless it provides for payment of cilp  resenm certified copy of the chilg'birth certificate or a printed
portdetermined in a manner consistent witfi&?.250r 767.51 copy of the record from the birth database of the stafistrarto

(b) If the respondertimely files a completed waiver of first the court, sothat the court is aware of whether a name has been

appearancestatement under §:67.455 (5r) as provided in s. insertedon the birth certificate as the father of the child, at the ear
767.457(2), and files the acknowledgment astépulation in con |iest possible of the following:
junction with the waiver of first appearance statemenbefore Sg) The initial appearance.

(

767.465 Default and stipulated judgments. (1) Jupc-

the scheduled pretrial hearing, the respondent need not appear i . .
courtin the proceeding unless required to do so by the court. ) The pretrial hearing.

(c) If the court approves the stipulation, the court shall enter © Th_e trial. .
anorder adjudicating the respondent to be the father as weh as ap(d) Prior to the entry of the judgment under&7.51
propriateorders for support, legal custody and physical place (2) Testimonyrelating to sexual relations or possible sexual
ment. The orders shall either be served on the respondentregtions of the mother any time other than the possible time of
mailed by regulay registered or certified mail to the last-knowrtonceptionof the child is inadmissible ievidence, unlessfefred
addresf the respondent. The orders shall takeceluponentry by the mother
if the respondent has so stipulated. If the respondent has not s@m) Medical and genetic information filed with the depart
stipulatedthe orders shall takefett 30 days after service 80 mentof health and family services or the court undd8s425 (1)
daysafter the date on which the orders were mailed unless, witlim) or (2) is not admissible to prove the paternity of the child.
thattime, the respondent presents to the court evidence of gooq3) Exceptas provided in 67.48 (4)in an action against an
causewhy the orders should not takdesf. allegedfather evidence déred by him with respect to an identi

(3) MorTion To REOPEN. A default judgment, or a judgmentfied man who is not subject to the jurisdiction of the court corcern
uponstipulation unless each party appeared personally before itiggthat marns sexual intercourse with the mother at or about the
courtat least one time during tipeoceeding, that is rendered-un presumptive time of conceptiaf the child is admissible in evi
derthis section and that adjudicates a person to be the father déaceonly after the alleged father has umgtere genetic tests and
child may be reopened: madethe results available to the court.
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(4) (a) No person may be prosecuted or subjected to any pen (3) Evidenceas to the time of conception may béeoéd as
alty or forfeiture for or on account of any testimony or evidengarovidedin s.891.395
givenrelating to the paternity of thehild in any paternity pro (4) Discovery shall be conducted as provided in8gh, ex
ceeding except for perjury committed in giving the testimony ceptthat no discovery may be obtained later than 30 days before
(b) The immunity provided under p4a) is subject to the re the trial. No discovery may solicit information relating ttee
strictionsunder s972.085 sexualrelations of the mother occurring at any time other than the

(5) Exceptas provided in sul§6), upon refusal of any witness, Probabletime of conception.
including a party to testify under oath or produce evidence, the (5) The statute of limitations for commencing actions -con
courtmay order the witness to testify under oath and produee es¢rningpaternity is as provided in 893.88
denceconcerning all relevant facts. The refusal of a witness, in (6) The respondent in a paternity action may be arrested as
cluding a witness who has immunity under s{#), to obey an er providedin s.818.02 (6)
derto testify or produce evidence is a contempt of the court. ~ (7) The court may appoint a trustee or guardian to receive and
(6) (a) Whenever the state brings the action to determine paanagemoney paid for the support of a minor child.
ternity pursuant to an assignment undet&261,48.57 (3m) (b)) (7m) Thecourt shall give priority to an action brought under
2.0r(3n) (b) 2,49.19 (4) (h) 1or49.45 (19) or receipt of benefits s 767.45whenever th@etition under s767.45 (5)ndicates that
Unders49148 49155 491570r49159 the natural mOth_er of the matter was referred under48.299 (6) (abr 938.299 (6) (a)
the child may not be compelled to testify about the paternithief by a court assigned to exercise jurisdiction under4siand938
child if it has been determined that the mother has good cause 9f8) In all other matterspaternity proceedings shall be gov

refusingto cooperate in establishipgternity as provided ifh2 : : ;
USC602(a) (26) (B) and the federal regulations promulgated ptfgrr:ﬁl?fy the procedures applicable to other actiofecéihg the

suantto this statute, asf July 1, 1981, and pursuant to any rules iy . 1979 ¢. 3521981 c. 3911983 a. 4471989 a. 2121993 a. 4811995
promulgatedby the department which define good cause in ag 2751997 a. 1911999 a. 9

cordancewith the federal regulations, as authorized48yUSC A trust under sub. (7) is not restricted to cases in which the cugtadést is a

; spendthrift.Paternity of Tikker M.0.189 Wis. 2d 440525 N.W2d 793(Ct. App.
602(a) (26) (B) in eflect on July 1, 1981. 1994).See also Paternity otiRker M.0.199 Ws. 2d 186544 N.W2d 417(1996).

(b) Nothing in par(a) prevents the state from bringing an ac
tion to determine paternity pursuant to an assignment undei767.477 Temporary orders. (1) At any time during the
48.57(3m) (b) 2.0r (3n) (b) 2,49.19 (4) (h) 1or49.45 (19)or pendencyof an action to establish the paterrafya child, if genet
receiptof benefits under $49.148 49.155 49.157or 49.159 ic tests show that the alleged father is not excluded and that-the sta
whereevidence other than the testimony of thether may estab tistical probability of the alleged fath'esr parentagés 99.0% or
lish the paternity of the child. higher,on the motion of a partyhe court shall make an apprepri

(7) Testimonyof a physician concerning the medical cireumate temporary order for the payment of child support and may

stancef the pregnancy arttie condition and characteristics ofakea temporary order assigning responsibility for and directing
the child upon birth is not privileged. the manner of payment of the chiéddhealth care expenses.

(8) Theparty bringing an action for the purpose of determin (2) Before making any temporary order under s(t), the
ing paternity or for the purpose of declaring the nonexistehcecourtshall consider those factors that the couregglired to con
paternitypresumed under 891.4050r 891.41 (1)shall have the siderwhen granting a final judgment on the same subject matter
burdenof proving the issues involved by clear and satisfactof the court makes a temporary child supmwder that deviates
preponderancef the evidence. ffom the amount of support that would be required by using the
(9) Wherea child is conceived by artificial insemination, th ercentagstandard established by the department undr. 32

husbandof the mother of the child at the time of the conceptio Znsttt:)? F?ggih?gﬁg;ggygw'th the requirements af6x.25 (1n)
of the childis the natural father of the child, as provided in s. v ' '

891.40 767.48 Genetic tests in paternity actions. (1) (a) The
(10) A record ofthe testimony of the child’'mother relating court may and upon request of a party shall, require the child,
to the childs paternitymade as provided under48.299 (8)or mother,any male for whom there is probable cause to believe that
938.299(8), is admissible in evidence on the issue of paternityhe had sexual intercourseith the mother during a possible time
(11) Bills for services or articles related to the pregnanc9f the childs conception, or any male witness who testifies or will
childbirth or genetic testing may be admitted into evidence and &stify about hissexual relations with the mother at a possible time
primafacie evidence of the costs incurred for such services or a@ti conception tesubmit to genetic tests. Probable cause of sexual
cles. intercourseduring apossible time of conception may be estab
History: 1979 c.352 1981 c. 205.2202 (20) (m)1981 c. 35%s.13, 17, 1983  lishedby a suficient petition or didavit of the childs mother or
a.447,1987 a. 4131989 a. 31122 212 1993 a. 395481, 1995 a. 25.9126 (19)  analleged fatherfiled with the court, or after an examination un
19058 TH100 275 209 40 1997 o 27108 197 202 1999 2. 185 deroath of a party or witness, when the court determines such an
t is not necessary fan alleged father to produce evidence of who the real father . . . .
is in order to sustain a verdict of non-paternitate vMichael J. W210 Ws. 2d ~ €xaminationis necessaryThe court is not required twder a per
132,565 N.W2d 179(Ct. App. 1997). sonwho has undgone a genetic test unde#9.225to submit to
anothertest under this paragraph unless a party requests additional
767.475 Paternity procedures. (1) (a) Except as provided testsunder sub(2).
in pat (b), the court may appoint a guardian ad litem for the child () Thegenetic tests shall be performed by an expert qualified
andshall appoint a guardian ad litem faminor parent or minor 3san examiner of genetic markers present on the cells of the spe
whois alleged to be a parent in a paternity proceeding unless ¢ pody material to be used for the tests, appointed by the court.
minor parent or the minor alleged to be therent is represented A report completed and certified by the court-appointed expert
by an attorney statinggenetic test results and the statistical probability of the al
(b) The court shall appoint a guardian ad litem for the childlégedfathers paternity based upon the genetic tests is admissible
S.767.045 (1) (apr (c) applies or if the court hamncern that the asevidence without expert testimony and may be entered into the

child’s best interest is not being represented. recordatthe trial or pretrial hearing if all of the following apply:
(2) Presumptiorof paternity shall be as provided in831.39 1. Atleast 10 days before the trial or pretrial hearing, the party
891.405and891.41 (1) offering the report filest with the court and notifies all other par

(2m) If there is no presumption of paternity unde81.41 tiesof that filing.
(1), the mother shall have sole legal custody of the child until the 2. At least 10 days befotie trial or pretrial hearing, the-de
courtorders otherwise. partmentor county child support agency undeb8.53 (5)noti-
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fies the alleged father of the results of the genetic tests and thag lrﬁh}tle test reasults abre fdrgissFi’ble when ftfj]e L{)l;clmve{}durzedssrgeiit4 tshﬁ K/ev%Léirg;gents
may object to the test results by submitting an objectiamriing (s an soae) -~ () () Paternity of J.LLEL Ws. 2d 566445 N
to the court no later than the day before the hearing. If molre tg?n for;:e set of bl;lOdbtegtl resthIts Iare presented, rt_]he s#b. (1m? prgsumption
i ; is inapplicable if the statisticgirobability of only one test reaches the 99% level. Pa
d3' The allk()e_gedta?theafter relcel_vmr? the notice und der ds.”b?]temityof J.M.K.160 Ws. 2d 429465 N.W2d 833(Ct. App. 1991).
2., does not object tthe test results in the manner provided in t eWhenonly one potential father named by the mother is not exclogletbod tests,

noticeunder subd2. sub.(4) does not prevent showing that the mother on several occasions did not name

: : . him as a person with whom she had sex duringtimeeptual period. Paternity of
(1m) If genetic tests ordered under this section d9225  Jerr APET77 Ws. 2d 551503 N W2d 275(CL App. 1993). y

showthat the alleged father is not excluded and that the statisticalhatsub. (1m) applies only to children born to a woman while she is married does
probability of the alleged fath&s parentage i89.0% or higher notviolateprinciples of equal protection. Thomas M:Kimberly J.L.207 Ws. 2d

390, 558 N.W2d 897(Ct. App. 1996).
the a”eged father shall be rebUttably presumed to be thes‘Ch”:B)A mere denial of intercourse when access during the conceptive period is estab

parent. lishedand no other potential fathers are identified i§icight to rebut the presump

H tion under sub. (1m) for purposes of preventing entry of a summary judgment of pa
(2) The court, upon request by a parshall order that inde o syt Al o PWaTo Ws. 2d 132565 N.w2d 179(Ct App. 1997)

pendentests be performed by other expertmlified as exami e term “statistical probability” in sut{Lm) means the probability determined
ersof genetic markers present on the cells of the specific boely mgcombining the resuilts @il the diferent types of tests performed. Statblichael
terialto be used for the tests. Additional tgssformed by other J-W- 21?] Ws. 2d 132565 N-WZC:JIUz(Ct- ’I*pP- 1937)- _
expertsof thesame qualifications may be ordered by the court g/ Sogs < ©© P Using blood analysis to determine parentégss. WBB
therequest of any party

(3) In all cases, the court shall determine the number and québ7.50 Trial. (1) The trial shall be divided into 2 parts. The

ifications of the experts. first part shalldeal with the determination of paternityhe 2nd

(4) Whenevetthe results of genettests exclude an alleged fa Partshall deal with child support, legal custoggriods of physi
theras the fatheof the child, this evidence shall be conclusive evfal placement, and related issues. At the first part of thettial,
denceof nonpaternity and the court shall dismiss any paternity d8ain issue shall be whether the alleged or presumed father is or
tion with respect to that alleged fathewhenever the results of IS not the father of the motherchild, but if the child was born to
genetictests exclude any male witness frpossible paternifghe  the motherwhile she was the lawful wife of a specified man there
testsshall be conclusive evidence of nonpaternity of the e shallfirst bedetermined, as provided in&01.39 the prior issue
ness. Testimony relating tsexual intercourse or possible sexud?f Whether théiusband was not the father of the child. The first
intercourseof the mothewith any person excluded as a possiblBartof the trial shall be by jury only if theefendant verbally re
father,as a result o& genetic test, is inadmissible as evidence. §€Stsa jurytrial either at the initial appearance or pretrial hearing
any party refuses to submit to a genetic test, this fact shall-be Qis'€dquests a jury trial in writing prior to the pretrial hearing. The
closedito the fact finder Refusal to submit to a genetic tesflered CcOUrt may direct, and if requested by either paligforethe
by the court is a contempt of the court for failure to produce evfiroductionof any testimony in the partybehalf, shall direct the
denceunder s767.47 (5) If the action was brought by the chid’ JurY: in cases where thereasjury, to find a special verdict as to

; : y of the issues specified in this sect@ept that the court shall
gg:gf;glgczgi rsehf;ﬁ.ebsetgissnliibsrggdr.]erself or the child to gene%E']akeall the findings enumerated in&7.51 (2)to (4). If the

. motheris dead, becomes insane, cannot be found within the juris

(5) Thefees and costs for genetic tests performed upon aiiXtion, or fails to commence or pursue the action, the proceeding
personlisted under sul{1) shall be paid for by the county exceplygesnot abate if any of the persons undef&y.45 (1)makes a
asfollows: o _ motionto continue. The testimony of the mother taken at the pre

(a) Except as provided in p&b), at the close of the proceedingtrial hearing may in any such case be read in evidence if it is com
the court may order either or both parties to reimburse the couptent relevant, and material. The issues of child support, custo
if the court finds that they have ficient resources to pay the costsdy and visitation, and related issues shall be determined by the
of the genetic tests. courteither immediately after the first part of the trial or at a later

(b) If 2 or more identical series of genetic tests are performbdaringbefore the court.
uponthe same person, regardless of whether the tests were or(2) If a jury is requested under siih), the jury shall consist
deredunder this section or49.2250r767.458 (2)the court shall of 6 persons. No verdict is valid or received unless agreed to by
requirethe person requesting the 2nd or subsequent series of tasisast 5 of the jurors.

to pay for it in advance, unless the court finds that the person igistory: 1979 c. 352.10; Stats. 1979 s. 767.50983 a. 27447, 1987 a. 27355,
indigent. 403 1993 a. 4812001 a. 38

. . . A preponderance of the evidence standard of proof in patewtigns meets due
(6) Any party calling a male witnegar the purpose of testify processequirements. Rivera Minnich, 483 U.S. 5741987).

ing that hehad sexual intercourse with the mother at any possible

time of conception shall provide adther parties with the name 767.51  Paternity judgment. (1) A judgment or order of the
andaddress of the witness 20 days before the trial or pretrial hezggurtdetermining the existence or nonexistence of paternity is de
ing. If a male witness is produced at the hearing for the purpdseminativefor all purposes.

statedin this subsection but the party calling the witness failed to (2) The clerk of court shall file with the state registraithin
providethe 20—day notice, the court may adjourn the proceediBg days after the entry of a judgment or order determining paterni
for the purpose of taking genetic test of the witness prior to keatty, a report showinghe names, dates and birth places of the child
ing the testimony of the witness if the court finds that the parandthe fatherthe social security numbers of the motliather

calling the witness acted in good faith. andchild and the maiden name of the mother on a form designated
(7) The court shall ensuréhat all parties are aware of theifdy the state registraalong with the fee set forth in89.22 (5)
right to request genetic tests under this section. which the clerk of court shall collect.
History: 1979 c. 3521983 a. 4471987 a. 271993 a. 4811995 a. 1001997 a. (3) A judgment or order determining paternity shall contain
191 all of the following provisions:

When initial blood tests excluded the alleged father and the state moved for addi L . .
tional tests under sub. (2), the trial court erred in denying the motion and dismissing(2) An adjudication of the paternity of the child.

the action under sub. (4Raternity of S. J. K132 Wis. 2d 262392 N.W2d 97(Ct. (b) Orders for thdegal custody of and periods of physical

App. 1986). . h . . .
Thechain of custodyor authentication, must be established prior to admission acementwith the Chlld’ determined in accordance with s.

evidenceundersub. (1) (b). Paternity of J. S. 35 Wis. 2d 820400 N.W2d 48(Ct. 67.24

ApVF\)/.hleiEiﬁze. respondent failed to introduce evidence regattimgest, the trial court (C) An order requmng either or both of tparents to contribute
properlybarred the respondent from attacking the test during cloéjugmnt. Pa to the supporp of any child ,Of the pqrtles whdess than 18 years
ternity of M. J. B.144 Ws. 2d 638425 N.W2d 404(1988). old, or any child of the parties who is less than 19 years old if the
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child is pursuing an accredited courdanstruction leading to the = An order for payment of expert witness fees under sub. (3) is not limited to $100

acquisition ofahigh school diploma or its equivalent, determine@_ggs'as.l“'o4 (2). Patemity offfany B.173 Ws. 2d 864496 N.W2d 711 (Ct. App.

in accordance with §67.25 Sub.(4m) applies to back and future support, subjetiéccourts discretion. A

(d) A determination as to which parent, if eligible, staile 8L 2o o o N K76 Wo. 2d 475504
theright to claim the child as an exemption for federalgax  N.w.2d 422(Ct. App. 199%)_‘) y gn - '
posesunder26 USC 151(c) (1) (B), or as an exemption for state Theassignment to the state of child supfmyAFDC recipients under s. 49.19 (4)
tax purposes under 1.07 (8) (b) doesnot prevent a trial court acting under sub. (5) from giving the father credit for

L. . amounts actually contributed for suppprior to the entry of an order even though

(e) Anorder requiring the father to pay or contribute to the refecredit resuits in there being no payments owing from the father from which AFDC
sonableexpenses ahe motheis pregnancy and the chigdbirth, pa\)/lvrg%négc;ré tbi rec%tgfd- Paternity of Cheyenne D81 Ws. 2d 868 112
basedon the fathés ability to pay or contribute to those expenses. |, (Ct. App. 1994). . G

o i - . Money may be set aside in trust under sub. (5) during aschiidority for future
(f) An order requiring either or both parties to pay or Contrlbuﬁepportinclitijding higher educzétiog expenbses thgt may be incfurred aftehittis
i i i iA_jgrity. The percentage standards may be used to generate future support. Paternity
to th(;céc;s‘tiséogthec?u?i:dlan acti litem fees, genetic tests as prowg%kker M.0 /100 WS 2d 186544 N W2d 417(1998).

Ins. ' ( )an 0_ _er CO_S S. . Summaryjudgment is inappropriate when the presumptive conception period un
(g) An order requiring either party to pay or contribute to theers. 891.395 does not apply and there is no evidence establishing the petied or
attorneyfees of the other part thereis an untested male whom a reasonable fact finder could conclude had inter

party ‘course with the mother during the possible conceptive period. Paterniylof T

(3m) (a) Upon the request of both parents, the court shall iR.T.199 Ws. 2d 500544 N.W2d 926(Ct. App. 1996).

cludein the judgment or order determining paternity an OrderTheretroactive application of su4) does not violate the constitutional prohibi
i

changingthe name of the child to a naragreed upon by the par 3%2 (Oéte X,J;‘;S_tfgg%"_‘ws' Brad MichaeL.. v. Lee D.210 Ws. 2d 433564 N.W2d

ents. A fathers lack of knowledge of a chilslexistence and resulting inability to visit
(b) Except as provided in pﬁﬂ) the court may include ithe andprovide for the child may not be considered in deviating from the percentage stan

. L . . dardsfor support. Support in a paternity action must be set exclusive of any marital
judgmentor order determining paternity an order changing thgopertylaw principles. Brad Michael L. iee D.210 Ws. 2d 438564 N.W2d 354

surnameof the childto a surname that consists of the surnames (©f. App. 1997).

. A courtdoes not have authority to create a child support obligation directly to an
both parents Separated by a hyphe"foneor both parents have adultchild who has receivedragh school diploma at the time that person commences

morethan one surname, of one of the surnamescifi parent sep anaction for support. Roberta Ja WLeroy W 218 Ws. 2d 225578 N.W2d 185
r hyphen, if all of the followin ly: (1998).
a atedby a hyphen, if all of the follo 9 apply Nothingin this section authorizes orderingname change in the best interests of

1. Only one parent requests that the chilthme be changed, thechild in apaternity judgement. Although s. 69.15 (1) (a) provides for changing

or both parents request that the clsildame be changed but eacla name according to an order in a paternity action, it does not provide authority to or
dera name change in a paternity action without complying with the procedural re

parentrequests a_ diérent name Change' o ) quirementdor a name change under786.36. Paternity of Noah J.i23 Wis. 2d

2. The court finds that such a name change is in thechddt 768 590 N.w2d 21(Ct. App. 1998). )
interest In concluding that a deviation from the percentage standards is warranted, all 14

C factors under sub. (5) need not be applied. StaiownzoR.230 Ws. 2d 17601

(c) Section786.36does not apply to a name change under tHisW.2d328(Ct. App. 1999). ) )

subsection A paternity judgment determines between two parties whowagsexpenses; it
T o ) doesnot bind creditors who wereot parties. Dean Medical Cent8tC. v Conners,

(4) (a) Subject to pa(b), liability for past support of the child 2000WI App 202,238 Ws. 2d 636618 N.w2d 194
shallbe limited to support for the period after the day on which theSub.(4) dictates that a father is responsible for a chidpport for all yearf®llow-

L. in th . der 867 45is filed | h ing the childs birth; whether onot the father knew of the birth. Howevender sub.
petition in the action under -45is filed, unless a party SNOWS, (am), a court can deviate from the percentage standards in settingrishitiure sup
to the satisfaction of the court, all of the following: portif, after considering the sub. (5) factors, the court fingdthe greater weight of

. . the evidence that use df tage standards is unfsitate vPatrick G.B. 2001
1. That he or she was induced to delay commencing the acmeriﬁpeg‘é,%;w”é e2d gspgfrsczinr\?%%aggg 15 15 Hrle vae

by any of the following: HSS80: New Rules for ChilGupport Obligations. HickeyMs. Law April, 1995.

a. Duress or threats. Which Came First? The Serial Family Payer Formula. StansWisyLaw April,

. . . 1995.

b. Actions, promises or representations by the opleety Wisconsin's Custody Placement and Paternity Reform Legislatiowalther.

uponwhich the party relied. Wis.Law. April 2000.
. . ross-reference: SeealsoWisconsin Administrative Code Citations published

~ C. Actions taken by the other party to evade paternity preceqdﬁ,e Wsconsin Administrative Code for a list of citations to cases citing ch. HSS
Ings. 80, HFS 80, and DWD 40, the child support percentage of income standard.

2. That, after the inducement ceased to operate, he or she did ) . .
not unreasonably delay in commencing the action. 767.52 Right to counsel. (1) Atthe pretrial hearing, ahe

trial and in any further proceedings in gogternity action, any
party may be represented by counsel. If the respondent is indigent
. andthe state is the petitioner under&7.45 (1) (g)the petitioner

(6) Sections767.24 767.245 767.263 767.265 767.267 s represented by a government attorney as providedBvsA5
767.29767.293 767.3Q 767.305 767.3], 767.32and767.325 6) or the action is commenced on behalf of the child by an attor
whereapplicable shall apply to a judgment or order under thi eyappointed under §67.045 (1) (c)counsel shall bappointed
section. N for the respondent gmovided in ch977, and subject to the limita

(7) Thecourt may order the attorney for the prevailing partyions under sub(2m), unless the respondent knowingly and-vol
to prepare findings of fact, conclusions of law and a judgment fgfitarily waives the appointment of counsel.

the approval of the court. (2) An attorney appointed under sib) who is appearing on

History: 1979 c. 3521983 a. 27192, 447. 1985 a. 291985 a. 315.22; 1987 2 " -
a.27, 37,355 413 1989 a. 2121991 a, 391993 a 4811995 a. 28s.7115 7116  Pehalfof a party in a paternity action shall represent that party

9126(19);, 1995 a. 100201, 279, 375 404 1997 a. 2735, 191; 1999 a. 92001 a. Subjectto the limitations under suk2m), in all issues and pro
16. ceedingsrelating to the paternity determination. The appointed

g(re(t)esrsmli?rﬁ%znfczi:hStzesj:)ssocnrzz\lliga‘t‘ign\/\g;.ae;)(:)rll;.inc; (;:rcemage standards is iattomeymay not represent the party in any proceeding relating to
appropriatevhen the children live in several households. Paternity of.B5.1\81 ¢hild support, legal CUStOdpeHOdS of phyS|Ca| placementnaf

Wis. 2d 301 388 N.W2d 615(1986). latedissues.

Regardlessf whether a 15 yeald boys fathering of a child resulted from sexual i i
assaulias defined in criminal lavthe trial court could find that intercourse and-par (2m) Representatioby an attorney appointed under s(i).

enthoodwere voluntary for purposes of imposing child support. Whether noncons&iall be provided only aﬂ?r the results of wetic tests have
is a defense available to a putafiather in a paternity action has not been determinedbeencompleted and only if all of the results fail to show that the

Paternityof J.L.H.149 Ws. 2d 349411 N.W.2d 273(Ct. App. 1989). allegedfather is excluded and fail to givise to the rebuttable pre

Thereis nostatutory authority for an order requiring the mother to repay lying-i . B
expensepaid by medical assistance. Paternity of N.L18d6 Ws. 2d 306479 gumptlonunder $767.48 (1mlhat thea"eged father is the father

N.W.2d 237 (Ct. App. 1991). of the child.

(b) In noevent may liability for past support of the child be im
posedfor any period before the birth of the child.
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(3) This section does not prevent an attorney responsible for (b) If a statement acknowledging paternity is timely rescinded
support enforcement under59.53 (6) (a)r any other attorney asprovided in s69.15 (3m) a court or circuit court commissioner
employedunder s49.220r59.53 (5)from appearing in any pater may not enter an order specified in s¢b). with respecto the man

nity action as provided under&7.45 (6) who signed the statement as the father of the child unless the man
History: 1979 c. 3521983 a. 271987 a. 3551989 a. 311993 a.16,481; 1995  is adjudicated the child’father using the procedures set forth in

a. 27, 100. 201 404; 1997 a. 35191. ss 767 45t0 767 60
A paternity respondent does not have a constitutional togifiective assistance ) ) ’

of counsel. A paternity action is not a criminal prosecution. Paternity. &. B58 (3) ACTIONSWHEN PATERNITY ACKNOWLEDGED. (a) Unless the

Wis. 2d 712 463 N.W2d 403(Ct. App. 1990). statementaicknowledging paternity hégeen rescinded, an action

affectingthe family concerning custogdghild support or physical
rﬁllacementrights may be brought with respect to persons who,
ith respect to a child, jointly signed afied with the state regis
arunder s69.15(3) (b) 3.as parents of the child a statement ac
nowledgingpaternity

(b) Except aprovided in s767.045 in an action specified in

ar.(a) the court or a circuit court commissioner may appaint
vguardianad litem for the child and shall appomtguardian ad

767.53 Paternity hearings and records; confidential -
ity. Any hearing, discovery proceeding or trial relating to pater
ty determination shall be closed to any perstirer than those tr
necessaryo the action or proceeding. Any record of pending prg
ceedingsshall be placed in a closed file, except that:

(1) Accessto the record of angending proceeding involving
the paternity of the same child shall be allowed to all of the fallo

Ing: _ litem for a party who is a minpunlessthe minor party is repre
(a) The childs parents. sented by an attorney
(b) The parties to that proceeding and their attorneys or their(4) OrperSWHEN PATERNITY ACKNOWLEDGED. In an actiorur
authorized representatives. dersub.(3) (a) if the persons wheigned and filed the statement
(c) If thechild is the subject of a proceeding under4shor  acknowledgingpaternity as parentsf the child had notice of the
938 all of the following: hearing,the court or circuit court commissioner shall make an or
1. The court assigned to exercise jurisdiction under4fs. derthat contains all of the following provisions:
and938in which the proceeding is pending. (a) Orders for the legal custody of and periods of physical
2. The parties to the proceedingder ch48 or938and their placementwith the child, determined in accordance with s.
attorneys. 767.24
3. The person under 48.090r938.09who represents thein (b) An order requiring either or both of the parentsdntrib-
terestsof the public in the proceeding under dB.or 938. uteto the support of any child of the parties who is less ff&an
4. A guardian ad litem for the child and a guardidtitem Yearsold, or any child of the partiasho is less than 19 years old
for the childs parent. if the child is pursuing an accredited course of instruction leading
5. Any governmental or social agency involved in the prao_the acquisitiorof a high school diploma or its equivalent, deter
ceedingunder ch48 or 938 minedin accord_anC(_e with §'.67.2_5 o
(2) Theclerk of circuit court shall provide information from _ (C) A determination as to whigparent, if eligible, shall have
courtrecords to the department unde5@.40 (2) (p) theright to claim the child as an exemption for federalgax

posesunder26 USC 151(c) (1) (B), or as an exemption for state
tax purposes under 1.07 (8) (b)

(d) An order requiring the father to pay or contribiatéhe rea
sonableexpenses ahe motheis pregnancy and the chigdbirth,

(3) Subjectto s.767.19 a record of a pagtroceeding is open
to public inspection if all of the following apply:

(a) Paternity was established in the proceeding.

(b) The record is filed after May 1, 2000. basedon the fathes ability to pay or contribute to those expenses.
(c) The record relates to a post-adjudication issue. (e) An order requiring either or both partiespty or contribute
20']*1'2‘;?40411;91739% 2_55(}35?23 85971985 2. 291995 2. 25.9126(195 1995 @ g the costs of the guardian ad litem fees and other costs.

(f) An order requiring either party to pay or contribute to the
767.60 Determination of marital children. In any case attorney fees of the other party
wherethe father and mother of any nonmarital child shall enter (4m) LiasiLiTy FORPASTSUPPORT. (a) Subject to pafb), li-

into a lawful marriage oa marriage which appears and they beypility for past support of the child shall be limited to supfmrt
lieve is lawful, except where the parental rights of the mother wefs period after the day on which the petition, motion or order to
terminatedprior thereto, that childhall thereby become a maritalshowcause requesting support is filed in the action for suppert un

child, shall be entitled to a change in birth certifiaaeler s69.15  der sub.(3) (a) unless gparty shows, to the satisfaction of the
(3) (b) and shall enjoy afthe rights and privileges of a maritalcourt, all of the following:

child as if he or she had been born during the marriage of the par
ents;and this section shable taken to apply to all cases prior t
its date, as well as those subsequent theretodasttate already

1. That he or she was induced to delay commencing the action
Gy any of the following:

vestedshall be divested by this section and765.05t0 765.24 a. Dur_ess or thregts. )
and852.05 The issue of all marriages declared uaider the law b. Actions, promises or representations by the ofiaety
shall, nevertheless, be marital issue. uponwhich the party relied.
History: 1979 c. 3%s.48, 92 (2) Stats. 1979 s. 765.25979 c. 352Stats. 1979 c. Actions taken by the other party to evade proceedings un
5.767.60;1981 c. 314.146, 1983 a. 4471985 a. 315 dersub.(3) (a)
767.62 Voluntary acknowledgment of paternity . 2. That, after the inducement ceased to operate, he or she did

(1) CONCLUSIVE DETERMINATION OF PATERNITY. A statement ac notunreasonably delay in commencing the action. )

knowledgingpaternity that isn file with the state registrar under  (b) Innoevent may liability for past support of the child be im

5.69.15 (3) (b) 3after the last day on which a person may timelgosedfor any period before the birth of the child.

rescindthe statement, as specified i68.15 (3m)is a conclusive (5) VOIDING DETERMINATION. (&) A determination of paternity

determinationwhich shall be of the samdet as a judgment, of thatarises under this section may be voided at any time upon a mo

paternity. tion or petition stating facts that show fraud, duress or a mistake
(2) RESCISSIONOF ACKNOWLEDGMENT. (a) A statement ac Of fact. Except for good cause shown, any orders entered under

knowledgingpaternity that is filed with the state registrar undefub.(4) shall remain in ééct during the pendenay a proceeding

s.69.15 (3) (b) 3may be rescinded as provided i168.15 (3m) underthis paragraph.

by a person who signed the statement as a parent of the child whé¢b) If a court in a proceeding under fay) determines thahe

is the subject of the statement. manis not the father of the child, the court shall vacate any order
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enteredunder sub(4) with respect to the man. Tleeurt or the bothparties, before signing the statement, received oral and writ
county child support agency under%9.53 (5)shall notify the tennotice of the legal consequences of rthhts and responsibili
stateregistrayin the manner provided in69.15 (1) (b)toremove tiesarising from and the alternatives to, signing the statement.

the mans name as the father of the child from the childfth cer (b) Parties who signed and filed a statement acknowledging
tlflcate_. Nopaternityaction may thereafter be brought against theaternitybefore April 1, 1998, may sign and file a netatement
manwith respect to the child. thatfulfills the requirements under péa). Such a statement-su

(6) ArpLicaBILITY. (a) This section does not apply unless aflersedesiny statement previously filed with the state registrar and
of the following apply to the statement acknowledgiagernity: hasthe efects specified in this section.

1. The statement is made on a form prescribed by the state reg(c) The noticerequirements under §9.15 (3) (b) 3apply to

istrar for use beginning on April 1, 1998. this section beginning with forms for the acknowledgmergaof
2. The statement was signed and filed on or aftégrnity that are prescribed by the state registrafpril 1, 1998.
April 1.1998. History: 1993 a. 4811995 a. 1001997 a. 1911999 a. 92001 a. 1661

. . . Wisconsin’s Custody Placement and Paternity Reform Legislatiowalther.
3. The statement contains an attestatilause showing that wis.Law. April 2000.
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