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CHAPTER 702
POWERS OF APPOINTMENT

702.01 Definitions. 702.13 Recording instruments relating to powers.

702.03 Manifestationof intent to exercise powers. 702.15 Disposition when special power is unexercised.
702.05 Exercise of powers. 702.17 Rights of creditors of the donee.

702.07 Powers to be construed as exclusive. 702.19 Matters governed by common law

702.08 Disclaimer of powers. 702.21 Applicability of chapter

702.09 Release of powers. 702.22 Applicability of general transfers at death provisions.

702.11 Irrevocability of creation, exercise and release of powers.

702.01 Definitions. As used in this chapteunless theon  donee’sestate or property operates to exercise the power in favor

textindicates otherwise: of the donees estate, but in a_II other cases such a c_Iautimor
(1) “Creating instrumentimeanshe will, trust agreement or guaggdoes not in itself manifest an intent to exercise a power
otherdocument which creates or reserves the power exercisablepy will.

(2) “Donor” means the person who createsreserves the Mistory: 1997a. 188

power;“donee” means the person in whom the powerésted
or reserved; and “appointee” means the person to whantem
estis appointed.

(3) “Generalpower” means a power exercisabiefavor of

thedonee, the doneetstate, the doneeireditors or thereditors t_doneecan exercise a power only by an instrument which meets the

OIr;[he d/gnees es:atewhe.tk;etr or not it is exercisable 'ng.a\;]o.r Olintentof the donor as to kind of instrument and formalities of exe
others. A POWer 1o appoint to any person or a power which IS NBlinn i the power is exercisable by will, this means a will-exe

expressly restricted as to appointees may be exercised in favol (i 4 ith the formalities necessafgr a valid will. A written
the donee or the doneetreditors if exercisable during I'fet'me’instrumentsigned by the donee is iafent if the donor fails to
andin favor of the donee estate or the creditoos the done& o ireany additional formalities or fails fadicate a will, but if

estatef“exerufable by will. . _the power is to appoint interests in land, it danexercised only
(4) “Power” means gower of appointment over legal or equi py an instrumenexecuted with stitient formalities for that pur

tableinterests in real or personal property power of appoint pose.

mentis a power createdr reserved by a person having property 3y consent oF THIRD PERSONS. When theconsent of the

subjectto his or her disposition which enables tnee of the 5o of any other person is requiredthg donor for the exer
powerto designate, within such limits as may be prescribed, tgﬁe of a powersuch consent must be expressed in the instrument
|ttr asr;:ifﬁrg:?gégﬁ,géc-)ﬁeégegrr:g?iﬁgﬁrgg gr tgxé?tgf Z%\;g‘r exercisingthe power or in a separate written instrument, signed in
of attornev a bower of revocation or a o?/ver exercisable b eithercase by the persons whose consent is required. If any person
frusteeor c))/therr) fiduciary in his or her fid pc'ar capacit y\ﬁhosecpnsent igequired dies or becomes legally incapable of

u iduciary in i Iduciary capacity consentingthe power may be exercised by the donee without the

(5) “Specialpower” means a power exercisable only in favafonsent of that person unless the donor has manifested a contrary
of one or more persons not including the donee, the doestlte, intentin the instrument creating the power

the donees creditors or the creditors of the dorseestate and, (4) POWER VESTED IN 2 OR MORE DONEES. Unless the donor

whenexercisable in favor of a class, lsited in size by descrip o itesten contrary intentwhen a power is vested in 2 or more
tion of the class that in the event of nonexercise of the powepg s, all must unite in its exercise, but if one or more of the
courtcan make distribution to persons within the class if the do ¥neesdies. becomes incapable of exercising the poerer

hanaI|?d to pro_\/.lde for th'ﬂs contingency o . renouncesyeleases or disclaims the pow#re power may be
(6) “Unclassifiedpower” means a power which is neither gyercisedy the others.
generalpower nor a special power as defined in this section.  pistory: 1971 c. 661977 ¢. 309

History: 1971 c. 661983 a. 1891993 a. 486 A warranty deed grants a present fee simple interest. A purported reservation of
a power of appointment in a warranty deed isfeative. Powers may be reserved

702.03 Manifestation of intent to exercise powers. and a lesser interests granted, but not by warranty deed. Lucanbaveli, 2000

(1) Unlessa contrary intention is found, if a govgrning instry'V! APP 133,237 Ws. 2d 487614 N.W2d 60

ment, as defined in 354.0] creating a power of appointment7ns 07 powers to be construed as exclusive.  Thedonee

expresslyrequires that the power be exercised by any type of rgj any power may appoint the whole or any part ofipgointive

erenceto the power or its source, it is presuntleat the donds  5sgetsto any one or more of the permissible appointees and

intentionin requiring the reference was to preventratvertent eycydeothers, except to the extent that thumor specifies either

exerciseof the power Extrinsic evidence may be used to ShoW minimum share or amount to be appointed to each permissible

contraryintent. _ _ appointeeor to designated appointees, or a maximum sbare
(2) In the case of othgwowers, an instrument manifests ammountappointable to any one or more appointees.

intentto exercise the power if the instrumguirports to transfer

aninterest in the appointive propesishich the donee would have 702.08 Disclaimer of powers. The donee ofiny power may

no power to transfer except by virtue of the povesen though disclaimall or part of the power as provided unde8s4.13

the power is not recited or referred to in the instrument, or if theHistory: 1977 c. 3091997 a. 188

instrumenteither expressly or by necessary implication fiitsn )

wordinginterpreted in light of the circumstances surrounding i§2.09 Release of powers. (1) Except as the creating

drafting and execution manifests an intent to exercise the powi@gtrumentexpressly provides that the power cannot be released

If there is ageneral power exercisable by will with no gift inOr expressly restricts the time, manner or scope of release, the

defaultin the creating instrument, a residuary clause or other g&l®neeof any power may:

erallanguage in the donesawill purporting to dispose of all of the  (a) At any time completely release the dosgmwer;

702.05 Exercise of powers. (1) CAPACITY TO EXERCISE
POWER. A power can be exercised only by a person who would
havethe capacity to transfer the property covered by the power

(2) KIND OF INSTRUMENT AND FORMALITIES OF EXECUTION. A
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(b) At any time or times release the dosg@wer in any one languagein the creating instrument indicating or stating that

or more of the following respects: permissibleappointees are to take only if tHenee exercises the
1. As to the whole or any part of the property which is subjeeweris to be disregarded and the interests gfeadb in accord
thereto; ance with sub(2).

2. As to any one or more persons or objentslasses of per  History: 1993 a. 486

sonsor objects, in whose favor such power is exercisable;,  702.17 Rights of creditors of the donee. (1) GENERAL

3. So as to limit in any other respect the exterdr manner poLicy. If the donee has eithemeneral power or an unclassified
in which it may be exercised. powerwhich is unlimited as to permissible appointees except for

(2) A release mabpe efected, either with or without consider exclusionof thedonee, the doneekstate, the donsetreditors
ation, by written instrument signed by the donee and delivered@ndthe creditors of the doneeéstate, or a substantially similar

(3) Delivery of a release may be accomplished in any of tr@(CIUSlor},anyllnterest which the donee has power to appoint or
following manners, but this subsection is permissive and does fggappointed is to be treated as property of the donee for purposes
precludea determination that a release has been delivesahie  Of satisfying claims of the doneetreditors, as provided in this
othermanner: section.

(a) Delivery to any persospecified in the creating instrument; (2) DURING LIFETIME OF THE DONEE. If the donee has an unex

(b) Delivery to a trustee or to one of several trustees of tREISed powrt]er of the kin(m)e((:jified i? rS]Ub((il)' and canbpresently_
propertyto which the power relates, or filing with the court havingxerusesuc_ a powerny creditor of the donee may by appropri
jurisdiction over the trust; te proceedings reach any interest which the donee could appoint,

(c) Delivery to any person, other than the donee, who could 0 the extent that the doneéndividual assets are indigient to
a dversel)ﬁ.ll\gfegte d byya% exer'cise of the power: or W u isfy the creditors claim. Such an interest is to be treaasd

. . . . )f)ropertyof the donee within cl816. If the donee has exercised
(d) Recording in the éite of register of deeds in the countysycha powerthe creditor can reach the appointed interests to the

wherethe property is located. sameextent that under the law relating to fraudulesmveyances
History: 1993 a. 301486 the creditor could reach property which the donee has oaned
transferred.

702.11 Irrevocability of creation, exercise and release ) )
of powers. The creation, exercise or release of a power s irrevo (3) AT DEATH OF THE DONEE. If the donee has at the timefos
cableunless the power to revoke is reserved in the creatiem, OF her death a powerf the kinds specified in sufll), whether or

ciseor release of the power notthe donee exercises the powaarycreditor of the donee may
reachany interest which the donee could have appointed or has
702.13 Recording instruments relating to powers. appointedto the extent that the claim of the creditor has been filed

(1) Any of the following instruments relating to powers istndallowed in the doneg'estate butot paid because the assets
entitledto be recorded asanveyance upon compliance with sOf the estate are indidient.
706.05(1): (4) ASSIGNMENTFORBENEFIT OF CREDITORS. Under a general
(@) An instrument, other than a will, exercising a power; assignmenby the doneéor the benefit of the donetreditors,
(b) An instrument expressing consent to exercise; theassignee may exercise any right which a creditor of the donee
(© A disclaimer: would have under sul§2).
(d) A release ' (5) THIRD PARTIESIN GOODFAITH PROTECTED. Any person aet
" ) ) - ing without actual notice of claims of creditors under this section
(2) If apower is exercised by a will, a certified copy of the Wilhcursno liability to such creditors in transferring property which
andof the certificate of probate thereof may be recorded. s sybject to a power or which has been appointed; and a purchaser
History: 1971 c. 415.11, 1977 ¢. 309 without actual notice and for a valuable consideration of any-inter
estin property legal or equitable, takes such interest free of any
rightswhich a creditor of the donee might have under this section.
History: Sup. Ct. Ordei67 Wis. 2d 585777 (1975)1975 c. 2181993 a. 486

702.15 Disposition when special power is unexer -
cised. If the donee of a specipbwer fails to exercisefettively
the power the interests which might habeen appointed under

the power pass: 702.19 Matters governed by common law . Asto all mat
(1) If the creating instrument contains arpress gift in terswithin the scope of those sections of 282, 1963 stats.,
default,then in accordance with the terms of such gift; which have been repealed, and not within this chapter or any other

(2) If the creating instrumentontains no express gift in applicablestatute, the common law is govern. This section is
defaultand does not clearly indicate that the permissiplgoin  not intended to restrict in any manner the meaning of any-provi
teesare totake only if the donee exercises the powhen to the sion of this chapter or any other applicable statute.
permissibleappointees equallyout if the power is to appoint History: 1983 a. 193.304
amonga class such as “relatives,” “issue” or “heirs,” then to tho
personswvho would have taken had there been an express gif’[C

the described class; or

(3) If the creating instrumentontains no express gift in
defaultand clearly indicates that the permissible appointees are@p.22  Applicability of general transfers at  death pro-
takeonly if the donee exercises the poyieen by reversion to the visions. Chapter854 applies to transfers at death under an

donor or the dondis estate. But if the creating instrumeninstrumentthat creates or exercises a power of appointment.
expresslystates that there is no reversiarthe donarthen any  History: 1997 a. 188

2.21 Applicability of chapter. The provisions of this
apterare applicable to any power existing on May 16, 1965, as
well as a power created after such date.
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