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CHAPTER 655
HEALTH CARE LIABILITY AND P ATIENTS COMPENSATION

SUBCHAPTERI 655.25 Availability and efectiveness for health care liability insurance.
GENERAL PROVISIONS 655.26 Reports on claims paid.
655.001 Definitions. SUBCHAPTER IV
655.002 Applicability. PATIENTS COMPENSAION FUND
655.003 Exemptions for public employees and facilities and volunteers. 655.27 Patients compensation fund.
655.004 Rule-making authority 655.275 Patients compensation fund peer review council.
655.005 Health care provider employees. SUBCHAPTER VI
655.006 Remedy. MEDIATION SYSTEM
655.007 Patients’ claims. ) 655.42 Establishment of mediation system.
655.009 Actions against health care providers. 655.43 Mediation requirement.
655.01 Forms. 655.44 Request for mediation prior to court action.
655.013 Attorney fees. 655.445 Request for mediation in conjunction with court action.
655.015 Future medical expenses. 655.45 Reports to licensing bodies.
655.016 Claim by minor sibling for loss of society and companionship. 655.455 Notice to health care providers and fund.
655.017 Limitation on noneconomic damages. 655.465 Mediation panels; mediation period.
655.019 Information needed to set fees. 655.54  Filing fee.
SUBCHAPTER Il 655.58 Mediation procedure.
INSURANCE PROVISIONS 655.61 Funding.
655.23 Limitations of liability; proof of financial responsibility SUBCHAPTER VIl
655.24 Insurance policy forms. MEDIATION FUND
655.245 Insurance policy limitations. 655.68 Mediation fund.
Cross-reference: See definitions in s€00.03and628.02 (b) The state in which a health care provider derives more than

Cross Refeence: See also ctins 17 Wis. adm. code. 50% of his or her income in a fiscal year from the practice of his

or her profession.

SUBCHAPTERI (12) “Representative”means the personal representative,
spouseparent, guardian, attorney or other legal agéatpatient.
GENERAL PROVISIONS (13) “Respondent’means the person allegéa have been
negligentin a request for mediation filed under655.44 or
655.001 Definitions. In this chapter: 655.445

« . History: 1975 c. 3779, 1977 c. 265.75, 1977 c. 1311977 c. 203.106 Sup.
(1) “Board of governors” means the board created under &. order 88 Ws. 2d xiii (1979):1979 c. 124185, 355 1983 a. 18%.329 (5) 1985
619.04(3). a. gfgel(gg) fégglszz 3%1,04103 159289 a. 1871991 a. 2141993 a. 4731995 a. 27
w~lai ” - .S, a. a.
(2) Claimant” meansthe person filing a request for medi Medical malpractice panels: Theidtbonsin approach. Kravat. 61 MLR 55.
ationunder s655.440r 655.445 A summary of the new statutes governing medical malpractice. Sai¢VigB.
(4) “Department’means the department of health and famil§ct. 1986.
services. Recent developments ini¥¢onsin medical malpractice la®t974 WLR 891.

— " . L Testingthe constitutionality of medical malpractice legislation: Thieddhsin
(6) “Fiscal year” means the period beginning on July 1 anfedicaimalpractice act of 1975. 1977 WLR 838. See also: State ex rel. Strykowski

endingon the following June 30. v. Wilkie, 81 Ws. 2d 491
(7) “Fund” means the patients compensation fund umsder o
655.27 655.002 Applicability. (1) MANDATORY PARTICIPATION. EXx-
ceptas provided in $55.003 this chapter applies to all of the-fol

(7t) “Health care practitioner” means a health carefession Ao
al, as defined in £80.1901 (1m)who is an employee of a health!OWing: o . . .
careprovider described in $55.002 (1) (d)(e), or (f) and who (&) A physician or a nurse anesthetist for whom this state is a
hasthe authority to provide health care services that are wotin principalplace of practicand who practices his or her profession
laborationwith a physician under 441.15 (2) (bpr under the di  in this state more than 240 hours in a fiscal year
rectionand supervision of a physician or nurse anesthetist. (b) A physician or a nursanesthetist for whom Michigan is

(8) “Health care provider” means a person to whom this chap principal place of practice, if all of the following apply:
ter applies under €55.002 (1)or a person who elects to be subject 1. The physician or nurse anesthetist is a resident of this state.

to this chapter under §55.002 (2) _ 2. The physician or nurse anesthetist practices his or her pro
(9) “Nurseanesthetist” means a nurse licensed undet4h. fession in this state or in Michigan or a combination of both more

orin a party state, as defined idd.1.50 (2) (j) who iscertified than240 hours in a fiscal year

asa nurse anesthetist by thenerican association of nurse anes g The physician or nurse anesthetist performs more proce

thetlsts.“ . o , duresin a Michigan hospital than in any other hospital. In this sub
(10) “Patient” means an individual who received or shouldjyision, “Michigan hospital” meana hospital located in Michi

havereceivechealth care services from a health care provider ganthat is an dfliate of a corporation ganized under the laws

from an employee of kealth care provider acting within the scop@f this state that maintains its principaliicg and a hospital in this

of his or her employment. state.
~ (10m) “Physician”means a medical or osteopathic physician (c) A physician omurse anesthetist who is exempt under s.
licensedunder ch448 655.003(1) or (3), but who practices his trer profession outside

(11) “Principal place of practice” means any of the followingthe scope of the exemption amdo fulfills the requirements un

(a) The state in which a health care provider furnishes heattérpar (a) in relation to that practice outsitiee scope of the ex
careservices to more than 50% of hishar patients in a fiscal emption.For a physician or a nurse anesthetist who is subject to
year. this chapter under this paragraph, this chapter applies tonly
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claimsarisingout of practice that is outside the scope of the exnderch. 227 as are necessary to enable them to perform their
emptionunder s655.003 (1)or (3). responsibilitiesunder this chapter

(d) A partnership comprised of physicians or nurse anesthetfiston: 1585 & T2t Orde88 Ws. 2d xiii (1979):1987 a. 27Stats. 1987
. . . . . S. A - a. .20,
tistsand oganized and operated in this state for the prirpary ™ ¢ jcs Refeence: See also ctDC 1, Wis. adm. code.

poseof providing the medical services of physicians or nurse

anesthetists. 655.005 Health care provider employees. (1) Any per

(e) A corporation ayanized and operated in this state for theonlisted in s655.007having a claim or a derivative claim against
primary purpose of providing the medical services of physiciarshealth care provider or an employee of the health care prpvider
or nurse anesthetists. for damages for bodily injury or death digeacts or omissions of

(f) A cooperative sickness care associatigaoized under ss. the employee of the health care provider acting within the scope
185.981t0 185.985that operates a nonprofit sickness care plan @ his or her employment amtoviding health care services, is
this state and that directly provides services through salaried egtbjectto this chapter
ployeesin its own facility (2) The fund shall provide coverage, under6&5.27 for

(g) An ambulatory sgery center that operates in this state.claims against the health care provider or the employee of the

(h) A hospital, as defined in 50.33 (2) (agnd(c), that oper healthcare provider due to the acts or omissions ogthployee
atesin this state. actingwithin the scope of hier her employment and providing

(i) An entity operated in this state that is dfliafe of a hospi healthcare services. This subsection does not apply to any of the

tal and that provides diagnosis or treatnfnor care farpatients following: o .
of the hospital. (a) An employee of a health care provider if the employee is

() A nursing home, aefined in s50.01 (3) whose operations a physician or a nurse anesthetisti®r health care practitioner

; ; ; : : ; : ois providing health care services that are not in collaboration
arecombined as a single entity with a hospital described in pﬁ'r!qh a physician under 841.15 (2) (bjr under the direction and

(h), whether or not the nursing home operations are physica - - .
separatdrom the hospital operations. stpervisionof a physician or nurse anesthetist.

(2) OPTIONAL PARTICIPATION. All of the following may elect, . (P) A service corporation ganized under s180.1903by

in the manner designated by the commissioner by rule undeE%althCare professionals, as defined unddgs.1901 (1m)if the
655.004 to be subject to this chapter: oardof governors determines that it is not the primary purpose

A phvsici thetist f hom this state i of the service corporation to provide the medical services of phy
(@) A physician or nurse anesthetist for whom this state isaansor nurse anesthetists. The board of governors may not de

principal place of practice but who practices his or her professiglmineunder this paragraph thiafs not the primary purpose of

fefwefr tha|r1241 SOL."S '“ﬁ. fIhS(':fd yeatﬁr a fiscal ye?]_ror a ﬁortlon o2 service corporation to provide the medical services of physicians

of a fiscal yearduring which he or she practices his or her proteg, , rse anesthetists unless more than 50% of the shareholders of

sion. ) ) . the service corporation are neither physicians nor nurse anesthe
(b) Except as provided in sufd) (b), a physiciaror nurse an tjsts.

esthetisfor whom this state is notgincipal place of practice, for (2t) Subsectiorf2) does not 4éct the liability ofa health care

afiscal yeayor a portion of a fiscal yeaduring which he or she : ; ;
practiceshis or her profession in this state. For a health care p rog/;gslroo)lzsecsr}bed In $555.002 (1) (d)(e) or (7) for the acts of

vider who elects to be subject to this chapter under this paragraplygiory. 1985 a. 3401987 a. 27Stats. 1987 s. 655.008989 a. 1871991 a. 214

this chapterapplies only to claims arising out of practice that is im93a. 4731995 a. 1672001 a. 52

this state and that is outside the scope of an exemption under s.

655.003(1) or (3). 655.006 Remedy. (1) (a) On and after July 24, 1975, every
History: 1987 a. 271991 a. 214 patient,every patiens representative and every health qae

In an action governed by ch. 655, no claim may be brought by adult children {gjer shall be conclusively presumed to have accepted to be bound
lossof society and companionshipaf adult parent; s. 895.04 is inapplicable to c

655actions. Dziadosz Zirneski,177 Ws. 2d 59501 N.W2d 828(Ct. App. 1993). by this chapter

fln an ;’alctiorgj governed by ﬁ-h' 6f55, nodrelfo}/],elglglaEy Fi haﬁ/I ?ysa par’antd for Ithe los§b) Except as otherwise specifically provided in this chapter

of society and companionship of an adult chi state vMt. Sinai Medica ; ; ; ;

Center,183 Ws. 2d 666515 N.w2d 705(1994), this subsection also applies to minors. _
Chapter655 does not control all actions against HELOIt applies only to negli (2) Thischapter does not apply to injuries or deatburring,

gent medical acts or decisiomsde in the course of rendering medical care. A b P i

faith tort action may berosecuted against an HMO that has denied a request for c s.erVI_Ces renderEd’ p”F’r to ‘]u'y 24, 1975.

eragewithout a legal basis. McEvoy @roup Health Cooperative13 Ws. 2d 507 History: 1975 c. 371987 a. 27Stats. 1987 s. 655.006.

570N.W.2d 397(1997).

655.007 Patients’ claims. On and after July 24, 1975, any

655.003 Exemptions for public employees and facili - patient or the patient representative having a claim or any
ties and volunteers. Except as provided in 855.002 (1) () spouseparent, minor sibling or child of the patient having a deriv
this chapter does not apply to a health care provider that is anyafife claim for injury or death on account of malpractice is subject
the following: to this chapter

(1) A physician or a nurse anesthetist who is a state, county dfistory: 1975 c. 37199 1983 a. 2531997 a. 89 o
municipal employee, o federal employee or contractor covergdfis harter e nagpicable o ey clam base o contect i no
underthe federal tort claims act, as amended,whd is acting N.w.2d583(1983).
within the scope of his or her employment or contractual dutiesin this section “child” refers to a minor child. An adult child carasstert a claim

i P basedon medical malpractice committed against the adult shildent.Ziulkowski
(2) A facility that is exempt under 50.39 (3)or operated by Nierengarten210 Ws. 2d 98565 N.W2d 164(Ct. App. 1997).

any governmental agency Section893.55 (4) (f) makes tHenits on damages applicable to medical matprac
o H d tice death cases, but does not incorporate classification of wrongfuldamtiants
. (3) A physmlan or a nurse .aneSthetISt.Who.provmes entitledto bring such actions, which is controlled by this sectionsus$, adult chil
sionalservices under the conditions described t4$€.89 with  drendo not have standirtp bring such an action. The exclusion of adult children
respectto those professionakervices provided by the physiciandoesnot violate equal protection. CzapinskBt. Francidospital, Inc. 2000 W1 80,
or nurse anesthetist for which he or she is covered1§gs25and 236 Wis. 2d 316613 N.w2d 120

E:t()))nsidered an agent of tbepartment, as provided inl€5.25 (6) 655.009 Actions against health care providers.  Anac

History: 1989 a. 187206 1991 a. 214 tion to recover damages @ecount of malpractice shall comply
with the following:

655.004 Rule-making authority . The director of state (1) CompLAINT. The complaint in such action shall not specify

courts,department and commissioner may promulgate such ruthe amount of money to which the plaifisiupposes to be entitled.
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(2) MEeDICAL EXPENSEPAYMENTS. The court or jurywhichever the fund. The commissioner shall promulgate a rule specifying
is applicable, shall determinhe amounts of medical expensehe criteria that shall be used to determine the medical expenses
paymentspreviously incurred and for future medical expenselatedto the settlement or judgment, taking into consideration
payments. developmentén the provision of health care. The payments shall
(3) VENUE. Venue in a courdction under this chapter is in thebemade under the system until either the account is exhausted or
countywhere the claimant resides if the claimant is a residentt6g patient dies.
this state, or in a county specified inBe1.50 (zxa) or (C) if the lz-ili%olrgéSleOC. 371977 c. 291979 c. 34154, 1983 a. 1581985a. 3491991
claimantis not a resident of this state. &cs &

History: 1975 c. 37198 199 1983 a. 2531985 a. 340 ; B i :
Discretionarychanges of venue under s. 801.52 are applicable to actions under6(: 5.016 Claim by minor Slb"ng for loss of society and

655. Hoffman v Memorial Hospital of lowa Count$96 Ws. 2d 505538 N.w2d ~ C mpgnionship. Subject to $655.017 a sibling of a person
627 (Ct. App. 1995). who dies as a result of malpractice has a cause of action for dam

) agesfor loss of society and companionship if the sibling was-a
655.01 Forms. The director oftate courts shall prepare anchor at the time of the deceased siblsgeath. This section does
causeto be printed, and upon request furnish free ofgghesuch not affect any other claim available under this chapter
formsand materials as the director deems necessary to facilitat@istory: 1997 a. 89
or promote the ditient administration of this chapter
History: 1975 c. 37199 Sup. Ct. Order88 Ws. 2d xiii (1979);1989 a. 183. 655.017 Limitation on noneconomic damages. The
28 amountof noneconomic damages recoverable by a claimant or
. plaintiff under this chapter for acts or omissiona dfealth care
655.013 Attorney fees. (1) With respect to any act of mal nrqviderif the act or omission occurs on or after May 25, 1995,
practiceafter July 24, 1975, for which a contingency fee arranggndfor acts or omissions of an employee of a healthmaréder
menthas been entered into before June 14, 198@&dimpensa  ctingwithin the scope of hisr her employment and providing
tion determined on a contingency basis and payabl@llto peqthcare services, for acts omissions occurring on or after

attorneysacting for one or more plainfsf or claimants is subject May 25, 1995, is subject to the limits unde883.55 (4) (djand
to the following unless a new contingency fee arrangement is &f). ' '
teredinto that complies with subglm) and(1t): History: 1985 a. 3401995 a. 10

(a) The determination shall noéflect amounts previously Thestatutory cap on the recoveryra@ineconomic damages in medical malpractice
paidfor medical expenses by the health care provider or the p{fi: 5q gggsggg",gh@,'ﬁ“;;ga“ vSt. Francis Hospital, Inc. 2001 W1 App 240
vider'sinsurer Tort Reform: Its Not About \ictims. . .It's About Lawyers. ScoptuMis. Law

(b) The determination shall not reflect payments for futur&ne 1995.

medicalexpense in excess of $25,000. 655.019 Information needed to set fees. The department
(1m) Exceptas provided in sulflt), with respect to any act gha| provide the director of state courts, twnmissioner and the
of malpractice for which a contingency fee arrangement is ente rdof governors with information on hospitséd capacity and

into on and after June 14, 1986, in addittorcompensation for occupancyrates as needed to set feggler s.655.27 (3)or
thereasonable costs of prosecution of the claim, the compensaigg g1

determinedon a contingency basis and payable to all attorneysuisiory: 1985 a. 3401989 a. 18%.28; 1991 a. 214
actingfor one or more plainfi§ or claimants is subject to thefol
lowing limitations:

(@) Except as provided in pagb), 33 1/3%of the first SUBCHAPTERIII
$1,000,000recovered.
(b) Twenty—five percenof the first $1,000,000 recovered i li INSURANCE PROVISIONS

ability is stipulated within 180 days after the date of filinghef o S ) )
original complaint and not later than 60 days before the first d8§5.23 Limitations  of liability; proof of financial

of trial. responsibility.  (3) (a) Except as provided in p&d), every
(c) Twenty percent of any amouint excess of $1,000,000-re healthcare provider either shall insure and keep insured the health
covered. B careproviders liability by a policy of health care liabilitpsur

(1) A courtmay approve attorney fees in excess of the Iimit@ncelssued by an insurer authorized to do business in this state or

. ) . : hall qualify as a self-insurerQualification as a self-insurer is
tions under sub(1m) upon a showingf exceptional circum : i ) 2 ; .
stancesincluding an appeal. subjectto conditions established by the commissioner and is valid

. . only when approved by the commissianefhe commissioner
(2) An attorney shall éér to chageany client in a malpractice 5y establish conditions that permit a self-insurer to self-insure

proceedingor action on a per diewr per hour basis. Any suchyor claims that aragainst employees who are health care practi
agreemenshall be made at the time of the employment of the glonersand that are not covered by the fund.

torney. An attorneys feeon a per diem or per hour basis is not sub
jectto the limitations under sufil) or (1m).
History: 1975 c. 37199, 1985 a. 340

(b) Eachinsurance company issuing health care liability insur
ance that meets the requirements of §lifxo any health care pro
vider shaII_, at the t_imes prescribeq by the commissj_d'r’remvith
655.015 Future medical expenses. If a settlement or judg the commissioner in a form prescribed by the commissioner-a cer

mentunder this chapter resultifiggm an act or omission that-oc tificate of insurance on behalf of the heattare provider upon
curredon or after May 25, 1995, provides for future medéal ©riginalissuance and each renewal. o
pensepayments in excess of $100,000, that portion of future (C) Each self-insured health care provider furnishing coverage
medical expense payments in excess of an amount equalthgt meets the requirements of si).shall, at the times and in the
$100,000plus an amount sfiient to pay the costs of collection form prescribed by the commissiongle with thecommissioner
attributableto the future medical expenpayments, including at @ certificate of self-insurance and a separate certificate of-insur
torneyfees reduced to present value, shall be paid into the fupgcefor each additional health care provider covered by the self-
The commissioner shall develop lyle a system for managing insuredplan.

and disbursing those moneys through paymdotsthese ex (d) If a cash or surety bond furnishiegla health care provider
penseswhich shall include a provision for the creation aepa for the purpose of insuring and keeping insuttegl health care
rate accounting for eachklaimants payments and for crediting provider’s liability was approved by the commissioner before
eachclaimants account with a proportionate share of any intere&pril 25, 1990, pa(a) does not apply to the health care provider
earnedby the fund, based on that accosifoportionate shaf  while the cash or surety bomémainsn effect. A cash or surety
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bondremains in déct unless the commissionet the request of ing the healthcare providées business, including the health care
the health care provider or the suretpproves its cancellation. provider'shealth care liability insurance cartiare liable fomal

(4) (a) A cash or surety bond under s@®) (d) shall be in practicefor no more than the limits expressed in s@dp.or the
amountsof at least $200,000 for each occurrence and $600,00@ximumliability limit for which the health care provider is in
for all occurrences in any one policy year for occurrences bef@téedwhichever is higheiif the health care provider has met the
July 1, 1987$300,000 for eachccurrence and $900,000 for allrequirementf this chapter
occurrencesn any one policy year for occurrences on or after (5m) Thelimits set forth in sub(4) shall apply to any jointAi
July 1, 1987and before July 1, 1988, and $400,8@0each oe ability of a physician or nurse anesthetist and his or her coerpora
currenceand $1,000,000 for all occurrences in any one policy ye#n or partnership under 855.002 (1) (dpr (e).
for occurrences on or after July 1, 1988. (6) Any person whoiolates this section or 655.27 (3) (a)s

(b) 1. Except as provided in pdc), beforeduly 1, 1997, subjectto s.601.64 For purposes of §01.64 (3) (c)each week
health careliability insurance may have provided either oecurof delay in compliance with this section 0655.27 (3) (afonsti
renceor claims—-made coverage. The limits of liability shall haviitesa new violation.
beenas follows: (7) Eachhealth care provideshall comply with this section

a. For occurrence coverage, at least $200,000 for each oceurdwith s.655.27 (3)a) before exercising any rights or privileges
renceand $600,000 for all occurrences in any one policy year foonferredby his or hethealth care providés license. The com
occurrencesdefore July 1, 1987, $300,080r each occurrence missionershall notify the board that issued the license of a health
and$900,000 for all occurrences in any one pojiegr for occur  careprovider that has not complied with this sect@mrwith s.
renceson or after July 1, 1987, and before July 1, 1988, af®5.27(3) (a) The board that issuélde license may suspend, or
$400,000for each occurrence and $1,000,000 for all occurrenceguseto issue or to renew the license of any health care provider
in any one policy year for occurrences on or aftdy 1, 1988, Vviolating this section or $55.27 (3) (a)
andbefore July 1, 1997. (8) No health car@rovider who retires or ceases operation af

b. For claims—made coverage, at least $200,000 for edehJuly 24, 1975, shall be eligible for the protection provided un
claim arising from an occurrence before July 1, 1987, regardletar this chapter unless proaf financial responsibility for all
of when the claim is made, and $600,000 for all clam@y one claimsarising out of acts afalpractice occurring after July 24,
reportingyear for claims made before July 1, 1987, $300f600 1975,is provided to the commissionierthe form prescribed by
eachclaim arising from an occurrence on or after July 1, 198the commissioner
andbefore July 1, 1988, regardlesfavhen the claim is made, and History: 1975 c. 3779, 199 1977 c. 1311983 a. 1581985 a. 3401989 a. 56
$900,000f0r all claims in any one reporting year for claims ma 259 1989 a. 183s.141t019, 29; 1989 a. 3321991a. 214 1993 a. 4731997 a.
onor aﬂ.er ‘]Ully,lr 1987, and before July 1, 1988, and $4089000 A, insurer is liable under sub. (5) up to its policy limits. Patients FLSH Paul
eachclaim arising from an occurrence on or after July 1, 1988s.Co.116 Ws. 2d 537342 N.W2d 693(1984).

andbefore July 1. 1997 regardlem‘sNhen the claim is made, and Thata self-insurance plan could have or should have been apprarreteigant.
) P : (" ndersub. (3) (a) the plan must actually be approved for a protodse qualified
$1,000,000for all claims in any one reporting year for Cla'mgsa self-insurer Patients Compensation FundSt. Mary’s Hospital 209 Wis. 2d

madeon or after July 1, 1988, and before July 1, 1997. 17,561 N.W2d 797(Ct. App. 1997).

: f Any liability of a person who is health care provider under ch. 655, while doing a
2. ExcePt as pr_owded in p4c), on a_nd a]_‘ter July 1, 1997, provider’sbusiness, is limited to the amountfmary coverage mandated by sub.
healthcare liability insurance may provide either occurrence ). Since the Fund is obligated to pay any amounts above this limit, the Fund does

claims—made&overage.The limits of liability shall be as follows: nothave subrogation rights against the non—proyiaehis or her insurePatients
g ty Compensatiorund v Lutheran HospitaR23 Ws. 2d 439588 N.W2d 35(1999).

a. For occurrence coverage, at least $1,000,000 for each OGhis section is not preempted by federal la@phthalmidutual Insurance Co.
currenceand $3,000,000 for all occurrences in any one policy yeaMuisser143 F3d 1062(1998).
for occurrences on or after July 1, 1997. 655.24 Insurance policy forms. (1) No insurer may enter

b. For claims-made coverage, at |e8%{000,000 for each ; o or issue any policy of health care liability insurance until its
claim arising from an occurrence on or after July 1, 1997, a licy form has been submitted to and approved by the commis
?ﬁigggfg?;ﬁér&jhf'al'mfgg7any one reporting year for clai fonerunder s631.20 (1) (a) The filing of a policy form byny

y L 1997 ) insurerwith the commissioner fapproval shall constitute, on the

_(c) 1. Except as provided in sulid, self-insurance shale partof the insurera conclusive and unqualified acceptance of all
in amounts of at least $200,000 for each occurrence and $600§Qﬂ/isionsof this chapterand an agreement by it to be bound

for all occurrences in any one policy year for occurrences befg{gepyas to any policy issued by it to any heaith care provider
July 1, 1987$300,000 for eachccurrence and $900,000 for all (1n¥) Notwitﬁspiar:d)i/nlgszb.(l)y Ithe issﬁance o poligy Zlf

glcj?:u;re{]gg?n n%n% eOfg(ree%ﬂ:cylyigggorﬁ%%uggg(;g;s eoanct())LE Faﬂ%realthcare liability insurance by an insutera health care prowvid
y 1 A YL ' ! . r constitutes, on the part of the insuseconclusive and unquali
renceand $1,000,000 for all occurrences in any one policy y acceptance of all of the provisions of this chapaed an

for occurrences on or after July 1, 1988, and before July 1, 19 : L .
teemenby it to be bound under the provisions of this chapter
and$1,000,000 for each occurrence and $3,000,000 for all-occ to any policy issued by it to a health care provider

rencesin any one policy yeafor occurrences on or after o .
y policy ¥ (2) Every policy issued under this chapter shall be deemed

July 1, 1997. lusivel ide all of the following:
2. Notwithstanding subd.., in the discretiomf a self-insured conclusivelyto p.row eallotthe o ow.lng. A
healthcare providgrself-insurance may be in an amount that is (&) That the insurer agrees to pay in full all of the following:

lessthan $1,000,000 butot less than $600,000 for each oecur 1. Attorney fees and other costs incurred in the settleorent
rence on or after July 1, 1997, and before July 1, 1999, and ldenseof any claims.
than$1,000,000 but not less than $800,000 for each occurrence on2. Any settlement, arbitration award or judgment imposed
or after July 1, 1999, and before July 1, 2001. againstthe insured under this chapter up to the limits expressed in
(d) The commissioner may promu|gate such ralethe com 865523(4) c_)r the maximur_n |Iab|||ty limit for which the health
missionerconsiders necessary for the applicatithe liability ~careprovider is insured, whichever is greater
limits under par(b) to reporting years following termination of 3. Any portion or all of the interest, as determined by the
claims—madeoverage, including rules that provide for the use @bardof governors, on an amount recovered againsinseed
actuarialequivalents. underthis chapter for which the insured is liable und&05..01
(5) While health care liability insurance, self-insurance or &), 814.04 (4)or 815.05 (8)
cashor surety bond under sui3) (d) remains in force, the health  (b) That any termination of the policy by cancellation or nonre
careprovider the health care providsrestate and those conductnewalis not efective as tgatients claiming against those covered
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by thepolicy unless the insured has been notified as provided in(2) By the 15th day of each month, the board of governors
sub.(3) and s631.36 except that an insurer may cancel a healghallreport the information specifiéd sub.(1) to the medical ex
careproviders policy under $31.36 (2)if the health care provid amining board for each claim paid by the fund during the previous
eris no longer licensed to practice medicine or nursing. monthfor damages arising out of the rendering of health sewe

(3) A notice ofcancellation or nonrenewal that is required ur¥icesby a health care provider or an employee of a health care pro
dersub.(2) (b)issued to a health care provider who is a naturdder.
personmust inform the health care provider that his or her license (3) If more than one payment will be made on a claim, the first
to practice medicine or nursing may be suspended or not renevigibrtfiled under sulx1) or (2) after the first payment is made on
if the health care provider hae insurance or insfiient insur  theclaim shall include the total amouwsftthe award or settlement
ance. The insurer shall retain a copy of each notice issued un@gdthe projected schedule and amounts of payments.
sub.(2) (b)for not less than 10 years from the date of mailing or (4) Any person who in good faith provides information to the
delivery of the notice and shall furnish a copy to the commissioneredicalexamining board or the board of governors under this sec
uponrequest. tion is immune from civil liability for his or heacts or omissions

(4) Theinsurer shall, upon termination ofpalicy of health in providing such information.
careliability insurance issued under this chapter by cancellatiorffistory: 1985 a. 29340, 1989 a. 1871991 a. 214
or nonrenewal, notify the commissioner of the termination.

History: 1975 c. 371977 c. 1311985 a. 3401989 a. 1871991 a. 2141999 a.
0. SUBCHAPTERIV

655.245 Insurance policy limitations. (1) No policy of PATIENTS COMPENSAION FUND
healthcare liability insurance may permit a health gamevider

to reject any settlement agreed ugmtween the claimant and the65527 Patients compensation fund. (1) Funp. There is

Insurer. . . . createda patients compensation fund for the purpose of paying
_(2) A policy ofhealth care liability insurance may permit thnat portion of a medical malpractice claim which is in excess of
insurerto make payments for medical expenses prior taef®f  tne imits expressed in §55.23 (4)or the maximum liability limit
minationof fault. Such payments are not an admission of faufyr which the health care provider is insured, whichever limit is
Suchpayments may be deducted from any judgmeattaitration greaterpayingfuture medical expense payments undé65.015
award, but shall not be repaid regardless of the judgment or awafth paying claimainder sub(1m). The fund shall provide oceur
Nothingin this subsection shall restrict the instsefght of com  rencecoverage for claims against health careviders that have
parativecontribution or indemnity in accordance with the laws Qfompliedwith this chapterand against employees of those health

this state. care providers,and for reasonable and necessary expenses in
History: 1975 c. 37 curredin payment of claims and fund administratigpenses.

_ ) .~ Thecoverage provided by the fund shall begin July 1, 1975. The

655.25  Availability and effectiveness for health  care li-  fund shall not be liable for damages for injury or death caused by

ability insurance. No policy of health care liability insurancean intentional crime, as defined unde©89.12 committed by a
written under the provisions of §19.04may be canceled or non health care provider or an employee of a health care pravider
renewedexcept for nonpayment of premiums unless the healfihetheror not the criminal conduct is the basis for a medicat mal
care providers license is revoked by the appropriate licensingracticeclaim.
board. A health care provider whosieense is revoked shall be  (1m) peerreviewacTiviTiEs. (@) The fund shall pay that por
permittedto buy out in cases of a claims—-made policy tion of a claim described ipar (b) against a health care provider
History: 1975 ¢. 371995 a. 85 thatexceeds thémit expressed in $55.23 (4)or the maximum
liability limit for which the healtftare provider is insured, which
everlimit is greater

| (b) A health care provider who engages in the activities de

655.26 Reports on claims paid. (1) In addition to any in
formationrequired by the commissioner unde681.42 by the
15thday of each month, each insurer that writes health care liahil } 7/ A
I L X ; ribedin s.146.37 (1g)and(3) shall be liable for not more than
ity insurancan this state and each self-insurer approved undL?théllimitls expressed( u%)geréﬁ)S.B (4)or Ithe maximum liability
655'23(3) (g)shall report the following information to the meq'n#imit for which the health care provider is insured, whichever limit
caI_ examining boarpl anthe board of governors on each clairy greaterif he or she is found to be liable undet46.37 and the
gglr(ijnduc::‘nk?etgl(tehpég\r/:aogirr\?iggtsh for damages arising out of the r%ﬁnd shall pay the excess amount, unless the health care provider
g ) ) ) is found not to have acted in gofaith during those activities and

(a) The name and address of the policyholdesetit-insured the failure to act in good faith is fourisy the trier of fact, by clear

entity and the name and address of any individual on whose beB@ifi convincing evidence, to be both malicious and intentional.

the claim was paid. o N (2) FUND ADMINISTRATION AND OPERATION. Management of
(b) The profession of the individual or the typiefacility or  thefund shall be vested with the board of governors. The commis

entity on whose behalf the claim was paid. sionershall either provide sth$ervices necessary for the opera
(c) The health care providermedical specialfyf the provider tion of the fund orwith the approval of the board of governors,
is a physician. contractfor all or part of these services. Such a contract is subject

(d) A description Of the injury'ncluding |ts cause ar@verity to 516765 butis Othel’Wise exempt from Sub(ﬂd. Of Ch. 16 The

(€) Whether the claim was paid as a result of a settlement, ag’%mmissionershall adoptrules governing the procedures for

. . reatingand implementing these contracts befamtering into the
tientscompensation panel award or a court award. contracts.At least annuallythe contractor shall report to the com

(f) The amount of the payment. missionerand to the board of governors regarditigexpenses in

(9) The number and amounts of any previous claims paid &yrredand subcontracting arrangements. If the board of gover
theinsurer or self-insurer for damages arising out of the renderingrsapproves, the contractor may hire legal counsel as needed to
of health care services by the insured, the self-insurer or the g@movide staf services. The cost of contracting for Etdrvices
ployeesof the insured or self-insureOnly claims paid on or after shallbe funded from the appropriation unde2®.145 (2) (u)
July 20, 1985, are required to be reported under this paragraph. (3) Fees. (a) Assessment. Each health care provider shall pay

(h) Any additional information requested by the medical exanannual assessment, which, subject to ghjgo (br), shall be
aminingboard or the board of governors. basedon the following considerations:
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1. Past and prospective loss and expense experiediffein (br) Limit onfees. Every rule setting fees farparticular fiscal
enttypes of practice. yearunder par(b) shall ensure that the fees assessed do not exceed

2. The past and prospective loss and expense experienciegreatest of the following:
the fund. 1. The estimatetbtal dollar amount of claims to be paid dur

2m. The loss and expense experience of the individual hedltg that particular fiscal year
careproviderwhich resulted in the payment of monéypm the 2. The fees assessed for the fiscal year preceding that particu
fund or other sources, fatamages arising out of the rendering offar fiscal yeay adjusted by the commissioner of insurancesto
medicalcare by the health care provider or an employee of tfiect changesn the consumer price index for all urban consumers,
healthcare providerexcept that an adjustment to a health catg.S. city average, for the medical care group, as determined by the
provider’sfees may not be made under this subdivision prior to theS. department of labor
receiptof the recommendation of the patients compensation fund 3. Two hundredpercent of the total dollar amount disbursed
peer review council under 855.275 (5) (agndthe expiration of for claims during the calendar year preceding that particular fiscal
thetime period provided, under@55.275 (7)for the health care \qq;.
providerto comment or prior to the expiration of the time period () Collection and deposit of fees. Fees under parga) and(b)
unders.§55.275 ) (@) o _andfuture medical expense payments specifiedHerfund under

3. Risk factors for persons who are semiretired or part-tindeg55 015shall be collected by the commissioner for deposit into
professionals. _ o thefund in a manner prescribed by the commissioner by rule.

4. For a health care provider described 856.002 (1) (d)  (d) Rulenot effective; fees. If the rule establishing fees under
(e) or (f), risk factors and past and prospective loss and expepsg (h) does not take fict prior to June 2 of any fiscal yedre
experienceattributable to employees of that health care providghmmissionemay elect to collect fees as established for the pre
otherthan employees licensed as a physician or nurse anesthgfigl;s fiscal year If the commissioner so elects and the rule subse

(am) Assessments for peer review council. The fund, a manda quentlytakes dkct, the balance for the fiscal year shall be col
tory healthcare liability risk—sharing plan established under $ected or refunded or the remainingemiannual or quarterly
619.04and a private health caiebility insurer shall be assessedinstallmentpayments shall be adjusted except the commissioner
asappropriate, fees didient to cover the costs of the patientsmay elect not to collect, refund or adjust for minimal amounts.
pompensatiorfupd peer reyiew cquncil, including costs of gdmin (e) Podiatrist fees. The commissioneafter approval by the
istration, for reviewing claims paid by the fund, plan and insuref,oaqof governors, may by rule assess fees against podiatrists for
respectivelyunder s655.275 (5) The feesshall be set by the 4 purpose of paying thieind’s portion of medical malpractice

commissioneby rule,after approval by the board of gOVernorsy|aims and expenses resulting from claims agajpediatrists

andshall be collected by the commissioner for deposit in the funf, <o 4on occurrences before July 1, 1986

Tr?euCOSth of thefpatiﬁnts compe_ns_,ation fppeer review council (4) FUND ACCOUNTING AND AUDIT. ,(a) M(;neys shall be with

S ab b'e: unde:blr;]n;de prJrrr?pnatlon.un_der 32'145 (2) (ur:)) drawnfrom the fund by theommissioner only upon vouchers ap
(b) Feesestablished. 1. The commissiongeafter approval by 6\ eqand authorized by the board of governors.

theboard of governors, shall by rule set the fees undgpaihe (b) All books, records and audits of the fund shall be open to

rule shall provide that fees may be paid annually or in semiannH?I ; - X . A
or quarterly installments. In addition to the prorgpedion of the e general public for reasonable inspection, with the exception of
gqnfidentialclaims information.

annualfee,semiannual and quarterly installments shall include A ) ) ) )
amountsufiicient to cover interest not earned and administrative (C) Persons authorized to receigteposits, withdrapissue
costs incurred because the fees were not paith@mnual basis. vouchersor otherwise disburse any fund moneys shall post a blan
This paragraph does not impose liability on the board of governdsg fidelity bond in an amount reasonably faeiént to protect
for payment of any part of a fund deficit. fund assets. The cost of such bond shall be paid from the fund.
2. With respect to fees paid by physicians, the rule shall pro (d) Annually after theelose of a fiscal yeathe board of gover
vide for not more than 4 payment classifications, based tign norsshall furnisha financial report to the commissiondrhe re
amountof sugery performed and the risk of diagnostic #meta  port shall be prepareth accordance with accepted accounting
peuticservices provided or procedures performed. procedyresar)d shall incluqe the present value of all glaims
2m. In addition to the fees and payment classifications dgervesincluding those for incurred but not reported claimées
scribedunder subdsl. and2., the commissioneafter approval terminedby accepted actuarial principles, and such other informa
by the board of governors, may by rule establisfeparate pay ton as may be required by tfeemmissioner The board of
mentclassification for physicians satisfying&5.002 (1) (bpnd ~ governorsshall furish an appropriate summarytiuis report to
aseparate fee for nurse anesthetists satisfyif§s002 (1 b) @l fund participants.
which take into account the loss experience of health care provid (¢) The board of governors shall submiguarterly report to
ersfor whom Michigan is a principal place of practice. the state investment board and thepartment of administration
(bg) Feeincrease. 1. Every rule under pgb) shall provide Projectingthe future cash flow needs of the fund. The state invest
for an automatic increase in a heaitireproviders fees, except mentboard shall invest moneys held in the fund in investments
as provided in sub., if the loss and expenssperience of the With maturities and liquidity that are appropriate for the neéds
fund and other sources with respect to the health care prawidefhe fund as reported by theard of governors in its quarterly-re
anemployee of the health care provider exceeds either a numpitsunder this paragraph. All income derivieom such invest
of claims paid threshold @r dollar volume of claims paid thresh mentsshall be credited to the fund.
old, both as established in the rule. The rule shall specify applica (f) The board of governors shall submit a functional and-prog
ble amounts ofincrease corresponding to the number of claintessreport to the chief clerk of each house of the legislature, for
paid and thedollar volume of awards in excess of the respectivdistribution to the appropriate standing committees under s.
thresholds. 13.172(3), on or before March 1 of each year
2. The rule shall provide that the automatic increase does not(g) The board of governors magde reinsurance to an insurer
apply if the board ofgovernors determines that the performancauthorizedio do business in this state under@&til, 613, 614 or
of the patients compensation fund peer rewdewncil in making 618or pursue other loss funding management to preserve the sol
recommendationsnder s655.275 (5) (apdequately addressesvencyand integrity of the fund, subject to approval by the-com
the consideration set forth in pda) 2m. missioner. The commissioner may prescribe controls over or
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otherconditions on such us# reinsurance or other loss—fundingageunder the fundnay file a claim with the board of governors
managementechanisms. to recover that portion afuch judgment or settlement which is in

(5) CLAIMS PROCEDURES.(a) 1. Any person may file a claiméxcesf the limits in s655.23 (4)or themaximum liability limit
for damages arising out of the rendering of medical care or s which the health care provider is insured, whichever limit is
vices or participationin peer review activities under $46.37 greater.In the event the fund incurs liability for future payments
within this state against a health care provider or an employee¥¢eedings1,000,000 to any person under a single claim as-the re
ahealth care providerA person filing a claim may recover fromsult of a settlement or judgment that is entered into or rendered un
the fund only if the health care provider the employee of the der this chapter for an act or omission that_occurred on or after
health care provider hasoverage under the fund, the fund idlay 25, 1995, the fund shatiy after deducting the reasonable
namedas a party in the action, and thetion against the fund is Costsof collection attributable to themaining liability |r_10|ud|ng
commencedvithin the same time limitation within which the-ac attorneyfees reduced to present value, the full medical expenses
tion against the health care provider or employee of the health c@@€hyear plus an amount not to exceed $500,000 per year that
providermust be commenced. will pay the remaining liability over the perse@nticipated life

2. Any person may file an action for damages arising out Bpe, or until the liability is paid in full. If the remaining liability
the rendering of medical care or services or participation in p(lé%gf).t paid before the person dies, the fund may pay the remaining
reviewactivities under s146.37outside this stategainst a health 1aPility in a lump sum.Payments shall be made from money col
careprovideror an employee of a health care providemperson lectedand paid into the fund under syB) and from interest
filing an action may recover from the fuadly if the health care €arnedthereon. For claims subject to a periodic payment made
provideror the employee of the health care provider has coverdiil€rthis paragraph, payments shall be made until the claim has
underthe fund, the fund is named as a party in the action, and fgnPaid in full, except as provided in@55.015 Periodic pay
actionagainst the fund is commenced within the same time kmitdéntsmade under this paragrapitiude direct or indirect pay
tion within which the action against the health care provider g}ento_r commitment of moneys tar on behalf of any person-un
employeeof the health care provider must be commenced. If tH§"@ Single claim by anfunding mechanism. No interest may be
rulesof procedure of the jurisdiction imhich the action is brought Paidby the fund on the unpajibrtion of any claim filed under this
do not permit naming the fund as a pathe person filing the ac Paragraphexcept as provided underéf7.01 (4)814.04 (4)or
tion may recover from the fund onlyttie health care provider or815'05(8)'_ ) ) o
the employee of the health care provider has coverage tineler (€) Claimsfiled against the fund shall be paid in the order re
fund and the fund is notified of the actiwithin 60 days of service ceivedwithin 90 days after filing unless appealed by the fund. If
of process on the health care provider or ¢éngployee of the the amounts in the fund are notfgiént to pay all of the claims,
healthcare providerThe board of governors maytend this time claimsreceived aft.er the funds are exhausteq shall be lmmedlately
limit if it finds that enforcement of the time limit would be prejudi payablethe following year in the ordén which they were re
cial to the purposes of the fund and would benefit neither insurégdved.
nor claimants. (6) INTEGRITY OFFUND. The fund shall be held in trust for the

3. If, after reviewing the facts upon which the claimaction ~purposef this chapter and may not be used for purposes other
is based, it appears reasonably probable that darpaigewill ex  thanthose of this chapter
ceedthe limits in $655.23 (4) the fund may appear and actively (7) ACTIONSAGAINST INSURERS,SELF-INSURERSOR PROVIDERS.
defenditself when named asparty in an action against a healtiThe board of governors may bring an action against an insurer
careprovider or an employee of a health care providleat has self-insureror health care provider for failure to act in good faith
coverageaunder the fund. Isuch action, the fund may retain counor breach of fiduciary responsibility under si) (b) or (c).
seland pay out of the fund attorney fees and expenses includingistory: 1975 c. 3779, 199 1977 c. 29131; 1979 c. 34194 1981 c. 201983
courtcosts incurred in defending the fund. The attorney or Ia@q%llggs158457%-13‘%281;2-(?5%5 2373991989 2. 102187,332 1991 a. 214
firm retained to defend the fund shall not be retguned or employe e patients compensation fund Hhe authority to sue an insurer that refuses to
by the board of governors to perform legal services for the boatgltribute to the settlement of a claim against its insureidcafsin Patients Com
of governors other than those directly connected with the fursgnsatiorFund v WHCLIP, 200 Ws. 2d 599547 N.W2d 578(1996).

i ; i The denial ofa postverdict motion to add the Fund to an action where an excess
Any JUdgment aﬁactlng the fund may be appealed as prowded k\)/erictwasretumed was appropriate. Granting the motion would have denied the

|aW .The fL.md may not beqUired to file any undertaking in anysunds right under sub. (5) to appear and actively defend itself in the actiov.Gof
judicial action, proceeding or appeal. Seldera202 Ws. 2d 601550 N.W2d 144(Ct. App. 1996).

il ; - Sub.(4) (b) does not provide an “explicit and unequivocal” exemption topiea

(b) _It s_hall be the respon_5|b|I|ty tieinsurer or self '”Su_rer records law Any denial of an open records request uridisrsection must state with
providing insurance or self-insurander a health care provider “sufficient specificity” a public policy reason for refusing to release the requested re
who s also coveredly the fund to provide an adequate defense cﬂ\r,sﬁ-Chaxala };Béib,ollz,t2_04 V;ltsh 2? gZ 55|2|5 N.w2d 8M923,Ct- |A1Fp't 199?)- a

LA - ena hospitab violation of the federal Emgency Medical Teatment and\c-
th_e fund on any Cla_'m filed that may potentnal_l;tem‘t the fund tive Labor Actfor failure to provide treatment results from a negligent medical act
with respecto such insurance contract or self-insurance contragta decision made in rendering care, the Fund has an obligation to provide excess
Theinsurer or self-insurer shall act in gdaith and in a fiduciary coverage.When the hospita'violation results from an economic decision, the fund
relationshipwith respect to any claim fatting the fund. No R?S@gddgglgggg;'de coverage. BurksSt. Joseph Hospital27 Ws. 2d 81, 596
settlemenexceeding an amount which could require payment bya medical malpractice plaintifs required to name the fund as a party but may do

fter the period prescribed$n893.55 has passed so long as the health care-provid
the fund may be agreed to unless approved by the board of go%?spare sued before the statute of limitations has run. AnderSank/Prairie Memo

nors. rial Hospital, 2000 WI App 10235 Wis. 2d 249612 N.W2d 369

(c) 1t shall be the responsivilty of any health care provtkt  TieiSm ot () e e B e e e
acash orsurety bond in ééct under s655.23 (3) (d)O pI’O_VIdQ glient relationship with theqfundPatients Compensa{ion FundPhysicians Ins);r
anadequate defense of the fund on any malpractice claim filedagte Co. of Wsconsin, 2000 W1 App 2439 Wis. 2d 360620 N.W2d 457
any claim filed under sub(1m) that may potentially &ct the
fund. The health care provider shall act in good faithiaradfidu  655.275 Patients compensation fund peer  review
ciary relationship with respect to any clainfiegting the fund.No council. (1) DerINTION. In this section, “council” means the
settlemenexceeding an amount which could require payment Ipatientscompensation fund peer review council.
thefund may be agreed to unless approved by the board of gover(2) AppoinTMENT. The board of governors shall appoint the
nors. memberf the council. Sectioh5.09 except s15.09 (4)and(8),

(d) A person who has recovered a final judgment or a setttiesnot apply tathe council. The board of governors shall desig
ment approvedby the board of governors against a health camatethe chairperson, vice chairperson and secretary of the council
provider,or an employee of a health care providleat has cover andthe terms to be served by council members. The council shall
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consistof 5 persons, not more than 3 of whom are physicians who SUBCHAPTERVI
areactivelyengaged in the practice of medicine in this state. The
chairpersorshall be a physician and shall serveansex dficio MEDIATION SYSTEM

nonvotingmember of the medical examining board.

(3) MEETINGs. The council shall meet at the cafithe chalf  g55 42  Establishment of mediation system. (1) Lesis
personof the board of governors or the chairperson of the coun¢il e \yrent. The legislature intends that the mediation system
The council shall meet at thecation determined by the persoryyide the persons under s(@) with an informal, inexpensive
calling the meeting. andexpedient means for resolving disputes without litigation and

(4) Reporrts. The council shall submit to the chairperson ohtendsthat the director of state courts administer the mediation
the board of governorgjpon request of the chairperson but natystemaccordingly
moreoften than annualjya report on the operation of tbeuncil. ~ (2) Mepiation sysTem. The director of state courts shalt es

(5) Durties. (a) The council shall reviewvithin one year of tablisha mediation system complying with this subchapter not lat
the date of first payment on the claim, each claim that is paid ésthan September 1, 1986. The mediation system shall consist of
the fund, amandatory health care liability risk—sharing plan estalmediationpanels that assist in the resolution of disputes, regard
lishedunder s619.04 a private health care liabiliipsurer or a ing medicalmalpractice, between patients, their representatives,
self-insureffor damages arising out of thendering of medical spousesparents or children and health care providers.
care by a health care provider or an employee of the health catéistory: 1985 a. 3401989 a. 18%.28.
providerand shall make recommendations to all of the following:

1. The commissioner and the board of governors regardi
any adjustments to bmade, under €55.27 (3) (a) 2mto fund
feesassessed against the health care providesed on thpaid
claim.

2. The commissioner and the board of governors regardiggs 44 Request for mediation prior to court  action.
anyadjustments to be made, unde$¥9.04 (5) (b)to premiums (1) RequUESTAND FEE. Beginning September 1, 1986, any person
assessedgainst a physician under a mandatory healthlediié  |isted in s655.007having a claim or a derivativeaim under this
ity risk—sharing plan established unde6$9.04 based on the chapterfor bodily injury or death because of a tort or breach of
paid claim. contractbased on professional services rendered or that should

3. A private health care liability insurer regarding adjusthavebeen rendered by a health care provider may file a request for
mentsto premiums assessed agamgthysician covered by pri mediationand shall pay the fee undet685.54
yateinsurance, based on the paid claim, if requested by the privatg2) ConTENT oF REQUEST. Therequest for mediation shall be
insurer. in writing and shall include all of the following information:

(b) In developing recommendations under. (@ the council (@) The claimang name and cityillage or town, county and
may consult with any person and shall congith the following: stateof residence.

1. Ifaclaim was paid for damagassing out of the rendering  (b) The name of the patient.
of care by a physician, with at leaste physician from the area  (c) The name and address of the health care provider alleged
of_ medical specialty (_)f_the physician who rende_red the care aBthave been negligent in treating the patient.
with at leasione physician from the area of medical specialty of 4y The condition or disease for which the health care provider

the medical procedure involved, if the specialty area of the Procgas treating the patient when the alleged negligence ocamded
dureis different than the specialty area of the physician whe refhe gates of treatment.

deredthe carg. ) . ) (e) A brief description of the injurglleged to have been caused
2. If a claim was paid for damagassing out of the rendering bty the health care providernegligence.
I

of care by a nurse anesthetist, with at least one nurse anesthe ) DELIVERY ORREGISTEREDMAIL. The request for mediation

_ (6) Fees. Fees siicient to cover the counc'costs, includ - ghajbe delivered in person or sent by registered mail to the direc
ing costs of administration, shall be collected undéb5.27 (3) tor of state courts.

(@m) ) ) (4) Srarute oFLIMITATIONS. Any applicable statute of limita

(7) NorticeorrRECOMMENDATION. The council shall notify the tionsis tolled onthe date the director of state courts receives the
affectedhealth care providem writing, of its recommendations requestor mediation if delivered in person or on the date of mail
to the commissionethe board of governors or a private insureig if sent by registered mail. The statute remains tolled until 30
madeunder sub(5). The notice shall inform the health care-prodaysatfter the last day of the mediation period undéb5.465 (7)
vider that the health care provider may submit written comments (5) NOCOURTACTION COMMENCEDBEFOREMEDIATION. EXcept
onthe council recommendations to the commissiotie board 54 provided in $55.445 no court action may be commenced un

of governors or the private insurer within a reasonable period|@ésa request for mediation has been filed under this section and
time specified in the notice. _ _ _ until the expiration of the mediation period undes5.465(7).
_ (8) PamENT RECORDS. The council may obtain any informa () NoTiCE OF COURT ACTION TO DIRECTOR OF STATE COURTS.
tion relating to any claim it reviews under tisisction that is in the A claimant who files a request for mediation under this section and
possessiof the commissioner or the board of governors. Thgho commences a court action aftee expiration of the medi
council shall keep patient health care information confidential @$ion period under $55.465 (7)shall send notice of the courtac
requiredby s.146.82 (2) (b) tion by 1st class mail to the director of state courts.

(9) ImmuniTY. Members of the council and persons consulting History: 1985 a. 3401989 a. 18%.28. .
with the councilinder sub(5) (b)are immune from civil liability ~_ A request for mediation of a claim naming only one doctor did not toll the statue

L. - . . . . of limitations applicable to claims agaimkictors not named in the mediation request.

for acts or omissions while performing their dutiessler this SEC  pipplev. Wisconsin Patients Compensation FUtil. Ws. 2d 854468 N.W2d 789

tion. (Ct. App. 1991).
X X . Whena care provider wadeceased, it was $igfent to name the deceased provid
. (10) MEMBERS’ AND CONSULTA_NTS EXPENSES. N_OtW'thStand erin the mediation request rather thaegal entity such as the estate or the proviler
ing s.15.09 (6) any person serving on the council and any persesurer. In that case, the tolling of the statofdimitations under sub. (4) isfettive
i i i i againstan insurer and the tonsin Patients Compensation Fund. Failure to name
Const;,:!tlﬂg\é\l;th :]he counc_ll u.nder Sbutﬁ) l(b)Sha" be paict a rate theFund as a party to an action brought against the insurer within the 30-day period
establishedy the commissioner by rule. undersub. (4) barred the claiagainst the fund. Geiger Wisconsin Health Care
History: 1985 a. 3401989 a. 1871991 a. 214315 1999 a. 9 Liability Insurance Plarl,96 Ws. 2d 474538 N.W2d 830(Ct. App. 1995).

5.43 Mediation requirement. The claimant and all re
spondentsiamed in aequest for mediation filed undergs5.44
or 655.445shall participate in mediation under this subchapter

History: 1985 a. 340
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Thelimitation periods under s. 893.55 (1) (a) and (b) are both tolled by the filing 15-daytime limit for filing request for mediatioafter commencement of courtac
of a request for mediation under sub. (4). LandBhysicians Insurance Company tion is directory rather than mandator§by v Kozarek,153 Wis. 2d 75450N.W.2d
of Wis. Inc., 2001 WI 86245 Ws. 2d 1 628 N.w2d 893 249(1990).

Sub.(5) does not mandate dismissal for filing an action before the expiration of the
statutorymediation period. When a plairfitifiils to comply with sub. (5), the circuit - . . .
courtretains discretionio determine the appropriate sanction. Ocasireedtert 005.465 Mediation panels; mediation period. (1) Mepi-

Memorial Lutheran Hospital, 2002 WI 8254 Wis. 2d 367646 N.W2d 381 ATION PANEL FORDISPUTE. The director of state courts shall appoint
Delivery of a mediation request by regular mail is not determinative of the validithe members of a mediation panel under $Bband send notice
f th . Geisel @dulio, 807 F Supp. 50q1992). X ) . .
of the request. Geisel @dulio, upp. 5001992) to the claimant and all respondents by registered rit&ié notice

Failureto name the patient compensation fimd mediation request did not-ex ; .
emptthe fund from the tolling of the statute of limitations under sub. (4). GeiselShallinform the claimant anell respondents of the names of the

Odulio, 807 F Supp. 50q1992). personsappointed to the mediation panel and the date, time and
. . . . . placeof the mediation session. The director of state conatp
655.445 Request for mediation in conjunction with changethe datetime or place of the mediation session as neces

court action. (1) COMMENCING ACTION, REQUESTAND FEE. B&  saryto accommodate the parties, subject to the requirement that

ginning September 1, 198@ny person listed in 655.007having  the’ mediation session be held before the expiration of the medi
aclaim or a derivative claim under this chapter for bodtijury ?tion period under sul{z).

or death because of a tort or breach of contract based on-profe

sionalservices rendered or that should have been rendered bcysglz) A?Pﬁ”\'fT'Vl'lENT.OF MED'ATSRS' Each meddit?tioﬂ Pgﬂe' shallf
healthcare provider shall, within 15 dapster the date of filing consIStof thefollowing members appointed by the director o

anaction in court, file a request for mediation. The request shajptecourts:

be prepared and delivered in person or sent by registeredanail (&) One public member who is neither an attorney riveadth
the director of state courts, in the form and manner requineér careprovider and who is selected from a list of public member me
s.655.44 (2)and(3), together with a notice that a court action ha@iatorsprepared every 2 years, or more frequently upon request
beencommenced and the fee unde855.54shall be paid. of the director of state courts, by the governoif@ny person re

(2) ScHeDULING. All time periods under £02.10 (3)are SIGnsoris unable to serve as a publlc member mediaton a list
tolled on the date of filing the court action. The time periasls ©f alternates prepared by the director of state courts.
main tolled until the expiration of the mediation period under s. (b) One attorney who is licensed to practice law in this state.
655.465(7). (c) One health care provider as follows:
~ (3) No COURT PROCEEDINGSBEFORE MEDIATION. ~ FOr actions 1. Except agprovided in subdst. and5., if all respondents
filed under sub(1), no discovery may be made and no trial; prenamedin the request for mediation are physicians, a physician
trial conference oscheduling conference may be held until thgho is licensed to practice in this state and who is selected from

expirationof the mediation period under@b55.465 (7) a list prepared by a statewideganization of physicians desig
History: 1985 a. 3401989 a. 18%.28; Sup. Ct. OrdeNo.95-04 191 Ws. 2d natedby the director of state courts.

xxi (1995). . . .
Mailing is not the equivalent of filing. Mailing is to send postal mafiéing en 2. Except as provided in subdk.and5., if none of there-

{/?}i'ssgﬂive’yggghﬁw%”ggg recipientioffman v Rankin, 2002 WI App 189, gpondentsnamed in the request for mediation is a physician, a
e ' healthcare provider who is licenséa practice in this state in the
same health carffeeld as the respondent and who is selected from

alist prepared by the department or the examining boardilor af

rectorof statecourts shall file reports complying with sg@) with ~ &tedcredentialing board that regulates healéte providers in

the medical examining board, thghysical therapists fifated ~thathealth care field. _

credentialingboard, the podiatristsfifated credentialing board, 3. Except as provided in subds.ands., if more than one re

the board of nursing and the department, respectivefjarding spondentis named in the request for mediation at leastafne

healthcare providers licensed by the respective bodies. whomis a physician and at least one of whom is not, a heatth
(1Im) Forthe quarter beginning on July 1, 1995, and for ea@oviderwho is licensed to practice in this state and who s se

quarterthereafter the director of state courts shall file reportéectedfrom the list under subd. or2., as determined by the direc

complyingwith sub.(2) with the dietitians diliated credentialing tor of state courts.

boardregarding health care providers certified by the dietitians af 4. If the director of state courts determines that a list under

655.45 Reports to licensing bodies. (1) For the quarter
beginningon July 1, 1986, and for each quattesreafterthe di

filiated credentialing board. subdl.or2.is ina}dequate to pernifie selgction of an appropriate
(2) The reports under subd) and(1m) shall set forth all of healthcare providera health care provider who is licensed to
the following: practicein this state and whis selected from an additional list pre

(2) The names of all healdareproviders who are named agParedby the director of state courts.
defendantsn court actions of which the director of state courts re 5. If the director of state courts determines that lists under
ceivesnotice under $55.44 (6)or655.445 (1)uring the quarter subds.l. or2.and4. are inadequate to permit the selection of an
(b) Whether any court action of which the director of stafdPPropriate health care provider for a particular dispute, a health
courtsreceived notice under 855.44 (6)or 655.445 (1was dis ~ careprovider who is licensed to practicethis state and who is
posedof by settlement, compromisstipulation agreement, dis Selectecby the director of state courts.
missal default or judgment during the quarter and the amount of(3) FILLING VACANCIES. If a person appointed toraediation
the settlement or award to the claimant, if aaythe extent the €i panelunder sub(l1) resigns from or is unable to serve on the medi
rectorof state courts has any of the information under this- pation panel, the director of state courts shall appoint a replacement
graph. selectedn the same manner as the predecessor appointee.
History: 1985 a. 3401989 a. 18%.28; 1993 a. 107443 1997 a. 75175 (4) CoNFLICT OF INTEREST. NO person may serve on a medi

. . ationpanel if the person has a professional or personal interest in
655.455 Notice to health care providers and fund.  The thedigpute. P P P

directorof state courts shalerve notice of a request for mediation
uponall health care providers named in the request, at the res
tive addresses provided in the request, and upon the fund, by re
teredmail within 7 days after the director of state courts receiv o X
therequest if delivered in person or within 10 days after the d4fi¢ @PPropriation under £0.680 (2) (qmypon such authoriza
of mailing of the request to the director of state courts if sent B§nsas the director of state courts may prescribe. .
registeredmail. (6) IMMUNITY AND PRESUMPTIONOF GOODFAITH. (a) A media
History: 1985 a. 3401989 a. 18%.28; 2001 a. 65 tor is immune from civil liability for any good faith act or omission

(5) CompeENsaTION. Each mediator shall be compensated
Oplus actual and necessary expenses for dagtof medi
onconducted. Compensation and expenses shall be paifl out
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within the scope of the mediatsiperformance of his or her pow  (5) CouNseL PERMITTED. Any personparticipating in medi
ersand duties under this subchapter ation may be represented by counsel authoripeaict for his or

(b) Itis presumed that every act or omission under(@pis Nerrespective client.
agood faith act or omission. This presumption may be overcom&/istory: 1985 a. 3401989 a. 185.28

only by clear and convincing evidence. 655.61 Funding. (1) The mediation fund created under s.
(7) MEebiaTION PERIOD. The period for mediation shall expire655.68shall be financed from feehaged to health care provid

90 days after the director of state courts receives a requestéts. The director of state courts shall, by February 1 annukly
mediationif delivered in person or within 93 days after the dat@rminethe revenuesieeded for the operation of the mediation
of mailing of the request to the director of state courts if sent Bystemduring the succeeding fiscal yesrd inform the board of
registeredmail, or within a longer period agreed to by the claima@overnorsof that amount. The director of state courts shall also
andall respondents and specified by them in writing for purpos0rm the board of governorsf the number of requests for medi
of applying ss655.44 (4)and(5) and655.445 (3) ation involving each type of health care provider set out in s.

History: 1985 a. 3401989 a. 18%.28 1989 a. 3591993 a. 107 655.002for the most recent fiscal year for which statistce

A claimants failure to participate in mediation within the 90—-day period under sugvailable. The bpard of governon_'s.shall, by ru_le! set fees t@ehar
(7) does not require dismissal. The court may determine appropriate the sancfig@althcare providers at a levslificient to provide the necessary
Schulzv. Nienhuis, 152 Ws. 2d 434448 N.W2d 655(1989). revenue.

If a party wishes to reschedule a mediation session for a time outside the 90-da ; ;
statutoryperiod, the party must obtain a written agreement to do so. If a respondenxlm) NOtWIthStandmgSUb'(l)’ the board of governors may

requestsa rescheduling without providing a mutually agreed upon date within the S¥€Mptany type of health camrovider set out in €55.002from
daysandno written agreement is obtained, the mediation period does not terminp@ymentof the annual fee based on a low number of requests for

until the rescheduled mediation session is completed. SeadRistsicians Ins, Co. mediationinvolving that type of health care provider
192Wis. 2d 530531 N.W2d 437(Ct. App. 1995). .

Completionof mediation within the period under sub. (7) is not a jurisdictional pre (2) The_ annual fees under Sl(ll) S.hal.l be collected ".‘ m.an
requisitefor maintenance of a medical malpractice suit. BertorelBtvJoseps’ Ner prescribed by rule of the commissiandthe commissioner
Hospitalof Marshfield,685 F Supp. 19qW. D. Wis. 1988). shall pay all money collected under silt) into the mediation

fund created under £55.68

655.54 Filing fee. Requests for mediation filed with the direc History: 1985 a. 3401989 a. 1871991 a. 214
tor of state courts are subject to a filing fee df.$The filing fee
shallbe paid into the mediation fund unde655.68 SUBCHAPTERVII

History: 1985 a. 3401989 a. 18%.28.

. . MEDIATION FUND
655.58 Mediation procedure. (1) No ReEcorD. Mediation
shall be conducted without a stenographic record or any othgs g8 Mediation fund. (1) CreaTiON. There is created a
transcript. mediation fund to pay thadministrative expenses of the medi
(2) NoExawms, suBPOENASOATHS. No physical examinations ation system created under subbf.

or production of records may be ordered, no witnesses may bg2) ADpMINISTRATION AND OPERATION. Management of the
subpoenaednd no oaths may be administered in mediatiormediationfund is vested with the director of state courts.

whetherby a mediation panel or member thereof or as a result of (3) Fees. The mediation fund is financed from fees generated

applicationto a court by any person. underss.655.54and655.61

(3) NOEXPERTWITNESSESPANEL CONSULTANTSPERMITTED. (&) (4) ACCOUNTINGAND FINANCIAL REPORTS. () Any person au
Except as provided in pgb), no expert witnesses, opinions or rethorizedto receive deposits, withdraw moneys, issue vouchers or
portsmay be submitted or otherwise used in mediation. otherwisedisburse mediation fund moneys shall post a blanket fi

(b) The mediation panel or any member thereof may conslity bond in an amount reasonablyfaiént to protect medi
with any expert, and upon authorization of the director of sttdonfund assets. The cost of thend shall be paid from the medi

courtsmay compensate thexpert from the appropriation under® ion fund.

5.20.680 (2) (qm) (b) The state investment board shall invest money held in the
I mediationfund in short—term, fixed-return, interest-bearing in

_ (4) PATIENT RECORDSCONFIDENTIAL EXCEPTTOPARTIES. All pa- vestments.All income derived from these investments returns to

tient health care records in the possession of a mediation pap@lmediation fund.

shallbe kept confidential by all members of the mediation panel (c) On or before March 1 annualiyie director of state courts

andall other persons participating in mediation. Every persQi|/submit areport on the operation of the mediation system and
participatingin mediation shall make available to one another ang the status of the mediation fund to the chief clerk of each house

all members of the mediation panel all patient health care recogfighe |egislature, for distributioto the appropriate standing com
of the patient named in the request for mediation thabdine per  mitteesunder s13.172 (3)
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