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CHAPTER 135
DEALERSHIP PRACTICES

135.01 Shorttitle. 135.05 Application to arbitration agreements.
135.02 Definitions. 135.06 Action for damages and injunctive relief.
135.025 Purposes; rules of construction; variation by contract. 135.065 Temporary injunctions.

135.03 Cancellation and alteration of dealerships. 135.066 Intoxicating liquor dealerships.

135.04 Notice of termination or change in dealership. 135.07 Nonapplicability.

135.045 Repurchase of inventories.

135.01 Short title. This chapter may be cited as theiédon- A manufactures representative was not a “dealership”. Foerster v Atlas
sin Fair Dealership Law”. Meta] Parts Co105 Ws. 2d 17 313 N.W2d 6Q(1981). . N
History: 1973 c. 179 This chapter applies exclusively tealerships that do business within the-geo
Story: : . . graphicconfines of the state. Swan Sales Cargos. Schlitz Brewing C426 Ws.
This chapter was enacted for the protection of the inteoétite dealer whose eco 2 16, 374 N.w2d 640(Ct. App. 1985).
nomiclivelihood may be imperiled by thaealership grantpwhatever its size. Ros Two guideposts for determining the existence of a “community of interest” under

SOWQ” Co. v Heiman,72 Ws. 2d 696242 N'qu 176(1976)', sub.(3) are: 1) a shared financial interest in the operation of the dealership or the mar
This chapter covers only agreements entered into after April 5, 19ipextrth  ketingof a good or serviceind 2) the degree of cooperation, coordination of activi

v. U-Haul Co. of Véstern Vis., Inc.101 Ws. 2d 586304 N.W2d 767(1981). tiesandsharing of common goals in the the parties’ relationship. Ziegler Co., Inc.
~This chapter is constitutional; it may be applied to out-of-state dealers when proRexnord, Inc139 Ws. 2d 593407 N.W2d 873(1987).

videdby contract. C. A. Marine Sup. Co.Brunswick Corp557 F2d 1163 See: A substantial investmenlistinguishes a dealership from a typical vendee-vendor

Boatland, Inc. vBrunswick Corp558 F2d 818 relationshipestablishing a loss @fiture profits is not sitient. Gunderjohn.MLoe-

Whena dealer did not comply with all the terms of acceptarice dealership wen-Americajnc. 179 Ws. 2d 201507 N.W2d 15 (Ct. App. 1993).
agreementno contract was formed and this chapter did not agpintury Hardware  Contractsbetween an HMO anthiropractors for the provision of chiropractic-ser

Corp.v. Acme United Corp467 F Supp. 35((1979). vicesto HMO members did not did not establish the chiropractors as dealerships
Dealingwith the dealers: Scope of thésabnsin fair dealership lawAxe, WBB  underch. 135. Bakke Chiropractic Clinic Physicians Plus Insuran@&i,5 Ws. 2d
Aug. 1981. 600, 573 N.W2d 542(Ct. App.1997).
The fair dealershidaw: Good cause for reviewRiteris and Robertson, WBB A dealership is a contract or agreement establishpagticular sort of commercial
March, 1986. relationshipthat encompasses an extraordinary diverse set of business relationships
i i i i i i notlimited to the traditional franchise. The focus of the analysis must be on whether
Wig_hfg\,g\i_lﬁg&ﬂnﬁsgsl_snategy Under thésaonsin Fair Dealership LawLaufer thebusiness relationship can be said to be situated in the state after examining a broad

set of factoroutlinedby the court. Baldewein Companylvi-Clover, Inc. 2000 WI
20,233 Wis. 2d 57606 N.W2d 145 See also Baldewein CompanyTvi—Clover,
Pt ; . Inc. 183 F Supp. 2d 116 (2002).
135'02“ Def|n|t|_ons. _In this (’:’hapter. L. . ) Whenan otherwise protected party transfers a protected interest to a thirchparty
(1) “Community of interest” means a continuing financiakcommunity of interest’ is destroyeand the party removed from WFDL protection.

interestbetween the grantor and grantee in either the operatiori-gfefield Telephone Co..\Northern Blecom, Inc970 F2d 392(1992).

H ; ; i A community of interest exists when agarproportion of aealefs revenues are
thedealerShlp business or the markeMgUCh QOOdS or SerVlces'derivedfrom the dealership, or when the alleged dealer has made sizadsiBments

(2) “Dealer” means a person who is a grantee of a dealershpgcialized in the grantsrgoods or services. Friegufarm Equip. Wan Dale, Inc.

situatedin this state. 978F2d 395(1992). . . o
“ o — Thereis no “community of interest” in the sale of services not yet in existence when
(3) “Dealership” means any of the following: the availability of the services is dependent on the happening of an uncentaiin

(a) A contract or agreement, either expressednqﬂied, tion. Simos vEmbassy Suites, In883 F2d 1404(1993).

: : This chapter does not protect a manufactaregpresentative that lacks the ungual
whetheroral or written, betwee@ or more persons, by which 8ified authorization to sell or the authority to commit the manufacturer to a sale. Sales

personis granted the right to sell or distribute goods or servicess Marketing Assoc., Inc..\Huffy Corp.57 F3d 602(1995).
or use a trade name, trademark, serwieek, logotype, advertis  If a grantor is losing substantial money under the dealership relationship, it may

ing or other commercial symbol, in which there is a communifinstittegood cause’ for changes in the contract neluding termination. Morley-

of interest in the business ofe@fing, sellingor distributing goods  This chapter specifies who may take advantagesgirotections through the terms

or services at wholesale, retail, by lease, agreement or otherwigsiler’ and “dealership” and obviates the need to resort to conflict of laws prin
. . . ciples. Investment in the state without in—state sales does not bring a party within the
(b) A contract or agreement, either expressedmlied, coverageof the chapter Generac Corp. Caterpillar Inc. 172 F3d 971(1999).

whetheroral or written, between 2 or more persons by which aA manufactures right of approvabf its distributors’ subdistributors did not create
i i i i acontractual relationship between the manufacturer ansutiaiistributor subject to

who_Ies_aIeras_ dEfI.ned. in §:25'02 (21‘) IS granted the nght to sell this chapter Praefke Auto Electric & Battery Compargc. v. Tecumsah Products

or distribute intoxicating liquor or useteade name, trademark, Company,nc. 255 F3d 460 (2001).

servicemark, logotype, advertising or other commercial symbol The distinction between a dealer and a manufacsirepresentative is discussed.

relatedto intoxicating |iqu0_r This paragraph does not apm/ Al Bishop Agencylinc. v Lithonia-Division of National Services, Iné74 F Supp.

; ; ; 828(1979).
dealerShlijescnbed in s135.066 (5) (ahnd(b)' Theemployment relationship in question wat a “dealership”. O’Leary.\Bter
(4) “Good cause” means: ling Extruder Corp533 F Supp. 120%1982).

H i i & The plaintiff was not “dealer” since money advanced todbepany for fixtures
(a) Failure by a dealer to CommbStantla”y with essential andinventory was refundableéVioore v Tandy Corp. Radio Shack D&31 F Supp.

and reasonable requirements imposed upon the dealéhedy 1037(1986).
grantor,or sought to be imposed by the grantehich require It is improper to determine whether under sub. (3) a “community of interest” exists
ments are not discriminatory as Compared Wiﬂ*quirements by examining the ééct termination has on a division of the plainti).S. v Davis,

. T . . . 6 F. Supp. 162(1990).
imposedon other similarly situated dealers either by their ter he plaintiff’s investment in “goodwill” was not didient to aford it protection

or in the manner of their enforcement; or under this chapterTeam Electronics.\Apple Computer773 F Supp. 1531991).

(b) Bad faithby the dealer in carrying out the terms of the-deaii The “situated in this state” requirement under sub. (2) is satisfied as long as the
ealershiconducts business ini¥¢onsin. CSS-Wconsin Ofice v. HoustonSatel

ership. _ lite Systems779 F Supp. 9791991).
(5) “Grantor” means a person who grants a dealership. Thereis no “community of interest” under sub. (3) when there is an utter absence
u » I f “sharedgoals” or “cooperative coordinatedats” between the parties. Cajan of
(6) “Person”means a natural person, partnership, joint VelQiisconsinv. Winston Furniture Co817 F Supp 77§1993).
ture, corporation or other entity Evenif a person is granted a right to sell a product, the person is not a dealer unless
History: 1973 c. 1791977 c. 1711983 a. 1891993 a. 4821999 a. 9 thatperson actually sells the product. SmitfRainsoft848F. Supp. 1413(1994).

A cartage agreement between an air freight company and a trucking company didndersub. (3), de minimus use of a trade name or mark idfitisnt: there must
notcreate a “dealership” under thibapter Kania v Airborne Freight Cor@9 Wis.  besubstantial investment in it. Satellite Receivetdausehold Bank922 F Supp.
2d 746 300 N.W2d 63(1981). 174(1996).
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A clause providing that the party who had drafted the contract and dictated all&5.04 Notice of termination or change in dealership.

its provisions was not a party to the contract was \andthat party was a grantor : ; ; : ;
of a dealership. Praefke Auto Electric & Battery @c, v Tecumseh Products, Co. EXCEptaS prowded in this sectlongaantor shall prowde a dealer

110F. Supp. 2d 8992000). atleast 90 days’ prior written notice of termination, cancellation,
In search of a dealership definition: The teachings of Bush and Zi@gieer and nonrenewabr substantial change in competitive circumstances.

Kendall. WBB Apr. 1988. . L . Thenotice shall state all the reasons for termination, cancellation,
The Wisconsin Fair Dealership Lasv/Territorial Imperative. KeelerWis. Law . . e

Aug. 1999. nonrenewalor substantial change in competitigigcumstances

andshall provide that the dealer has 60 days in which to rectify any
claimeddeficiency If the deficiency is rectified within 60 days
: X the notice shall beoid. The notice provisions of this section shall
gonltire%% rg)l%clglﬁscuhn%petﬁrir?harlgn?s dmfrggscgggtr%ﬁggs notapply ifthe reason for termination, cancellation or nonrenewal
PP p . ying ; .p i P “is insolvency the occurrencef an assignment for the benefit of

(2) Theunderlying purposes and policies of this chapter argegitorsor bankruptcy If the reason for terminatiosancella

(a) To promote thecompelling interest of the public in fair tion, nonrenewal or substantial chanigecompetitive circum
businesselations between dealers and grantors, and in the conitancesis nonpayment of sumdue under the dealership, the
uationof dealerships on a fair basis; dealershall be entitled to written notice of such default, sinall

(b) To protect dealers against unfair treatmgngrantors, who have 10 days in which to remedy such default from the déte
inherentlyhave superior economic poward superior bgaining ~ delivery or posting of such notice.

powerin the negotiation of dealerships; History: 1973 c. 179 g A 5o .
. . . o . A grantor must give a 90—day notice when termination isdopayment of sums
(c) To provide dealers with rights and remedies in addition e \white Hen Pantry.\Buttke, 100 Ws. 2d 169301 N.W2d 216(1981).

thoseexisting by contract or common law;, The notice requirement of this section applies to substactti@hges of circum

i H H ncef a dealership, not a dealership agreement. Actions that substantially change
(d) To govern all dealerships, including any renewals @E)ampetitivecircumstances and that are controlled by the grantor or are allowed by

amendmentsp the full extentonsistent with the constitutions ofthe dealership agreement require the statutmtice. Jungbluth.\Hometown, Inc.

this state and the United States. 201 Ws. 2d 320548 N.W2d 519(1996).

; ; Stepsthat thegrantor requires the dealer to take in order to rectify a deficiency must
(3) Theeffect of this chapter may not be varied by contract BEreasonable. Al Bishop Agendyc. v Lithonia, etc474 F Supp. 82§1979).

agreement.Any contract or agreement purporting tosgds void  The notice requirement does not impermissibly burden interstate commerce.

135.025 Purposes; rules of construction; variation by

andunenforceable to that extent only Designsin Medicine, Inc. vXomed, Inc522 F Supp. 10541981).
History: 1977 c. 171 Remediegor termination should be available only for unequivocal terminations
The choice of law clause in a dealership agreement was unenforceable. . Bushf {he entire relationship. Meyer Kero-Sun, Inc570 F Supp. 4071983).
NationalSchool Studios]39 Ws. 2d 635407 N.W2d 883(1987). Theinsolvency exception to the notice requirementrdidapply to insolvency that

Federallaw required the enforcement of an arbitration clause even though tNgSnOot known to the grantor at the time of termination. Brumue\& Spirits v Guk
clausedid not provide the relief guaranteed by this chaptemtraryto this section MmarraVineyards,573 E Supp. 3371983).
ands. 135.05. Madison Beauty SupplyHelene Curtis167 Ws. 2d 237 481
N.W.2d 644 (Ct. App. 1992). . . .

A forum-selection clause in dealership agreement was not freghjied forand  139.045  Repurchase of inventories. If adealership is ter

wasrendered indéctive under sub. (2) (b). CutterScott & Fetzer C10 F Supp. minatedby the grantqrthe grantarat the option of the dealer
90%5198%)- hment of terit § the sianing of . . shallrepurchase all inventories sold by trantor to the dealer for
e relinquisnment oOf territory an € Signing of guaranty agreement w H H
changesnsuficient to bring a relationship under this laRochester.\Royal Appli f8sale und,er the qealerSh.'p agreement at the fa:II’ thlesale market
anceMfg. C0.569 F Supp. 73§1983). value. This section applies onlylto m.erchand!s.,e with a name,
trademarkjabel or other mark on it which identifies theantor

135.03 Cancellation and alteration of dealerships. No  H'Stoy: 1977¢.171

grantor,directly or through any &ter, agentor employee, may o o )
terminate cancel, fail to renew or substantially changedber  135.05 Application to arbitration agreements. This
petitive circumstances of a dealership agreement without go@aptershall not apply to provisions for the binding arbitration of
cause. The burden of proving good cause is on the grantor disputescontained in @ealership agreement concerning the items
History: 1973 c. 1791977 c. 171 coveredin s.135.03 if the criteria for determining whether good
Grantormay cancel, terminate, or no-renew a dealership if the dealer redusegauseexisted for a termination, cancellation, nonrenewal or sub
accepiehianges that are essential, reasonable, and not discriminaudeplels fal  stantialchange of competitive circumstances, and the relief pro
ureto substantially comply with such changes constitutes good cause. Ziegler Co. : . . X
Inc. v Rexnor 147 Wis. 2d 308433 N.w2d 8(1988). videdis no less than that provided for in this chapter

A drug supplier violated this section by terminating without good cause all-dealerHistory: 1973 c. 179
ship agreements with independently owned pharmacies in the state. Kealey Phafederalaw required enforcement of an arbitratidause even though that clause
macy& Home Care Service, Inc. Walgreen Co761 F2d 345(1985). did not provide the relief guaranteed by this chaptentrary tothis section and
This chapter did not apply to a grari®action that was due to business exigencie$35.025. Madison Beauty Supply telene Curtis]67 Ws. 2d 237481 N.w2d 644
unrelatedto the dealer and was done in a nondiscriminatory manRemus v (Ct. App. 1992).
AmocoOil Co.794 F2d 1283(1986).

Economicduress may serve as a basis for a claim of constructive terminétion . L. . .
adealership. JPM, Inc)_/\]ohn Deered4 F3d 270(1996). 135.06 Action for damages and injunctive relief. If any

A grantots substantial loss of money under a dealengtigiionship may consti ~ grantor violates this chaptex dealer mapring an action against
tute “good cause” for changes in the contract, includieignination. Morley— i iurisdicti
sucharantor i any cousf competent it for gamages
A change in credit terms was a change in a dedieompetitivecircumstances”. u : .y qu . . g X on,
Van v. Mobil Oil Corp.515 F Supp. 4871981). togetherwith the actual costs of the action, including reasonable
. This secgon did n(th apply \ggen a gramhdthdrelw ina nor:jdiscriminatory fashion actualattorney fees, and the dealer also may be granted injunctive
rom a product market on a g geographic scale. A 90—day notice was requiregal; i i i i
St. Joseph Equipment Massoy-Fauson, Ine546 £ Supp. 13451982). ‘fel;)eftagtz?llr;:sr: unlawfful terml??tlorq:,gncellattlon, nonrenewal or
Franchiseegailed to meet their burden of proof that their competitive cireum su _S antiathange of competiive circumstances.
stancesvould be substantially changed by a new agreement. BeeSRiFlavors History: 1973 c. 1791993 a. 482

FranchisingCorp. v Wokosin,591 F Supp. 15331984). In an action for termination of a dealership upsitten notice not complying with
Goodcause for termination includes failure to achieve reasonable sales goals. t{.chapter and without good cause, the statute of limitagitarted running upon

Distributors,Inc., v Speed Queen C611 F Supp. 15641985). receiptof thetermination notice. Les Moise, Inc.Rossignol Ski Co., Ind.22 Ws.
Federalaw preempts this chapter in petroleum franchise cases. Bakeoco 2d51, 361 N.w2d 653(1985). L .

Oil Co.,761 F Supp. 138§1991). Theterm “actual costs of the actioiicludes appellate attorney fees. Siegel v

When parties continue their relations after the term of a dealership cohamct Leer,Inc. 156 Ws. 2d 621457 N.W2d 533(Ct. App. 1990).
expired,the contract haiseen renewed for another period of the same length. PraefkeThe measure of damages is discussedA. May Marine Supply Co. Brunswick
Auto Electric & Battery Co., Inc..vTecumsetProducts, Co110 F Supp. 2d 899 Corp.649 F2d 1049(1981).

(2000).Reversed on other grounds. A cause of actioaccrued when a defective notice under s. 135.04 was given, not
ConstructiveTermination Under the Wfconsin Fair Dealership LawCross and  whenthe dealership was actually terminated. Hamniigkel Mfg. Corp.719 F2d
JanssenWis. Law June 1997. 252(1983).
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This section does not restrict recovery of damages with respect to inventorylessof whenthey were entered into, is necessary to promote and

Cf‘\',‘\,‘;?értggn“g’ggl‘%’z“a'gité‘("l‘ggé‘)ff‘" wholesale market value.” Kealey Pharmagy intaing wholesale tier consisting of numerous healthy compet
Accountantfees were properly included under this section. Brightand '  ItOr'S; and that the maintenance and promotion of the 3-tier system
Lakes,Inc. 844 F2d 436(7th Cir 1988). will promote the public health, safety and welfare. The legislature

Thereis no presumption in favor of injunctive relief and against damages for | i i i
future profits. Friebug Farm Equip. vwWan Dale, Inc978 F2d 395(1992). %f::’.ther?ndzthfat ta stable andf hetalthy \1\|/hotl_esale_|_tr|]er lpro_vlld;es an
Determinatiorof damages and attorney fees is discussed. E¥elzao Manufac € 'Clen,an elective meaps or ax_ co QC an. X € legislature
turing Company|Inc.510 F Supp. 531981). furtherfinds that dealerships betweigoxicating liquor whole
Punitivedamages are not available in what is essentially an action for breactseflersand manufacturers have been subject to state regulation

contract. White Hen PantryDiv. Jewel Companies Johnson599 F. Supp. 718 i ;
(184 sincethe enactment of thH&lst Amendment to the U.S. Constitu

An arbitration awardhat did not award attorney fees was enforceable. Parties nfd@n @nd that theparties to those dealerships expect changes to
agreeto bear theiown legal expenses when resolvindatiénces; what the parties statelegislation regarding those dealerships.

\Te%’f%?;yag arbirator as ;@?{nggi??’e""“ay also do. Gege Watts & Son, Inc. (2) DeFINITIONS. (a) “Intoxicating liquor” has theneaning

givenin s.125.02 (8)minus wine.

135.065 Temporary injunctions. In any action brought by  (5) NonaAppLICABILITY. This section does not apply to any of
adealer against a grantor under this chaptey violation othis the following dealerships:

chapterby the grantor is deemed an irreparable injury to the dealer(a) Dealerships in which a grantarcluding any dfliate, divi-

for determining if a temporary injunction should be issued. sjon or subsidiary of the grantpohas never produced more than

History: 1977 ¢. 171 . R , 200,000gallons of intoxicating liquor in any year
Fourfactors considered in granting preliminary injunction are discussed. The loss | hi . hich th f h
of good will constituted irreparable harm. Reinders BroRain Bird Eastern Sales (D) Dealerships in which the dedemet revenues from the

Corp.627 F2d 44(1980). saleof all of the grantdis brands of intoxicating liquor constitute
The court did not abuse discretion in granting a preliminary injunction notw_it)'cessthan 5% of the dealey total net revenues from the safe
mﬂg',2%2%33{,'f,‘g'reclL',‘_i','g%ﬂ?dt’r‘,ﬁt‘;gg?d,g;%ngggglv‘g’glff ulimately prevail at tria intoxicatingliquor during the dealés most recent fiscal year pre
Although the plaintif showed irreparable harm, the failure to show a reasonab&@dinga grantors cancellation or alteration of a dealership.

likelihood of success on the merits precluded a preliminary injunction. Milwaukee i i i
Rentals, Inc. vBudget Rent A Car Corg96 F Supp. 2531980). (6) SeverasiLITY. The provisions of this section are severable

A presumption of irreparable harm exists in favor of a dealer whaslationis aSPfOVided in $990.001 (1).
shown. For the presumptioto apply a dealership relationship must be shown to History: 1999 a. 9
exist. Price Engineering Co., Inc. Vickes, Inc.774 F Supp. 160(1991).

135.066 Intoxicating liquor dealerships. (1) Lecisia- 135.07 Nonapplicability. This chapter does not apply:

TIVE FINDINGS. The legislature finds that a balanced and healthy (1) To a dealership to which a motor vehicle dealer or motor
3-tier system for distributing intoxicating liquor ia the best vehicle distributoror wholesaler as defined in 218.0101is a
interestof this state and its citizens; that the 3—tier system fer digarty in such capacity

tributing intoxicating liquor has existed since th@305; that a (2) To the insurance business.

balancedand healthy 3-tier system ensures a level system sy \yheregoods or services are marketed by a dealership on
betweenthe manufacturer and wholesale tiers; that a wholesalggor to door basis.

tier consisting of numerousealthy competitors is necessary for pisiory: 1973 ¢. 1791975 c. 3711999 a. 31

abalanced and healthy 3-tier system; that the number of intoxicatvhena “dealer” undech. 135 is also a “franchisee” under ch. 553, the commis
ing quuor wholesalers in this state is s%ignificant decline; that sionerof securities may denguspend, or revoke the franchisoregistration or.
this decline threatens the health and stability of the wholesale tﬁyokelts exemptiorif the franchisor has contracted to violate or avoid the provisions

- t L . > h ch. 135. Ch. 135 expresses public policy angritwisions may not be waived.
thattheregulation of all intoxicating liquor dealerships, regardss Atty. Gen. 1.
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