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CHAPTER 972
CRIMINAL TRIALS

972.01 Jury;civil rules applicable. 972.09 Hostile witness in criminal cases.

972.02 Jury trial; waiver 972.10 Order of trial.

972.03 Peremptory challenges. 972.11 Evidence and practice; civil rules applicable.
972.04 Exercise of challenges. 972.12 Sequestration of jurors.

972.06 View. 972.13 Judgment.

972.07 Jeopardy. 972.14 Statements before sentencing.

972.08 Incriminating testimony compelled; immunity 972.15 Presentence investigation.

972.085 Immunity; use standard.

Cross—reference: See definitions in ©67.02 Whenthere are grounds to believe the jury in a criminal case needs protection, the
trial court may take reasonable steps to protect the identity of potential jurors. Pre
e i : . ventingreferences othe record to jurds names, employment and addresses while
972.01 Jury; civil rules applicable. The summoningf providing the defense with copies tife juror questionnaires during voir dire was

jurors, the selection and qualifications of the jutye challenge of within the court discretion. State Britt, 203 Ws. 2d 25553 N.W2d 528(Ct. App.
jurorsfor cause and the duty of the court in gjirag the jury and 1995).

Lo - . . . The defendant was not automatically entitled to a new trial when, in waiving the
giving instructions and dischging the jury when unable to agreerightto a jury trial, the trial court did not advise that a jury verdict musiia@imous.

shall be the samén criminal as in civil actions, except that S:The appropriate remedy is through a postconviction motion that, as a threshold
805.08(3) shall not apply requirementmust contain an allegation that the defendant did not know or-under
History: Sup. Ct. Ordei67 Ws. 2d 585784 (1975); Sup. Ct. Order Ne6-08 standthe rights at issue. StateGrant, 230 Ws. 2d 90601 N.W2d 8(Ct. App. 1999).

207Wis. 2d xv (1997). Waiver of jury in Wisconsin. 1971 WLR 626.
Wis. J. .—Criminal, 520, théllen chage, as to the duty of a jury to try to reach . ) )
agreements proper Kelley v State 51 Wis. 2d 641187 N.W2d 810 972.03 Peremptory challenges. Each side is entitled to

) ] ) ~only 4 peremptory challenges except as otherwise provididsin

972.02 Jury trial; waiver. (1) Except as otherwise providedsection. When the crime chged is punishable by life imprisen
in this chaptercriminal cases shall be tried by a jury selected @gent, the state is entitled to 6 peremptory challenges thad
prescribedn s.805.08 unless the defendant waives a jury in writdefendants entitled to 6 peremptory challengesthiére is more
ing or by statement in open court or unde6¥.08 (2) (b)on the  thanone defendant, the court shall divide thellenges as equally
record,with the approval of the court and the consent of the staggpracticable among them; and if their defenses are adverse and

(2) At any time before the verdict in a felony case, the partigise court is satisfied that the protection of their rights so requires,
may stipulate in writing or by statement in open court, on the court may allow the defendaradditional challenges. If the
record,with the approval of the court, that the jury shall consist efime is punishable by life imprisonment, the total peremptory
anynumber less than 12. If the casea misdemeanor case, thechallengesallowed the defense shall nexceed 12 if there are

jury shall consist of 6 persons. only 2 defendants and 18 if there are more than 2 defendants; in
(3) In a case tried without a jury the court shall make a genegdherfelony cases 6 challenges if there are only 2 defendants and
finding and may in addition find the facts specially 9 challenges if there are more than 2. In misdemeanor cases, the
(4) No member of the grand jury which found the indictmerfitateis entitled to 3 peremptomyhallenges and the defendant is
shallbe a juror for the trial of the indictment. entitled to 3 peremptory challenges, except that if there are 2
History: Sup. Ct. Orde67 Wis. 2d784 Sup. Ct. Orderl41 Ws. 2d xiii (1987); defendantsthe court shall allow the defense 4 peremptory-chal
1995a. 427 Sup. Ct. Order Nc96-08 207 Wis. 2d xv (1997). lenges,and if there are more than 2 defendatits, court shall

Judicial Council Note, 1988:Sub. (1) is amended to reflect that waiver of trial by, i
jury may be made by telephone upgbe defendand’ request, unless good cause toa“OW the defense 6 peremptory Cha”enges' Each side shall be

thé contrary is shown. [Re Ordefesftive Jan. 1, 1988] allowedone additionaperemptory challenge if additional jurors
hJudicial Council l\flote, 19r?6:'lfhis_ proposal change&fawn” tfo "selected” _fareto be selected under%72.04 (1)

wheneven statute refers to choosing jurors or prospective jurors, for statutory unifor ,; . _

mity. [Re Order ctive 7~1-07] 9] prosp ! 4 o ;S;?t)?ry. 1983 a. 2261995a. 427 Sup. Ct. Order Nd96-08 207 Ws. 2d xv
A defendant cannot claim that his waiver of a,jurifere the record is silent as to * jygicial Council Note, 1983:This section is amended kjfowing one additional

acceptanceéy the court and prosecution, made his subsequent jury trial invaligeremptorychallenge when additional jurors are to be impaneled. This approximates

Spillerv. State49 Ws. 2d 372182 N.w2d 242 ) . theright of each side under prior s. 972.05 to one additional peremptory challenge
A defendant can waive a jury after the state has completed itsAi@six v. State,  for each alternate juroiSince abolition of the concept of “alternate” jurors permits

50 Wis. 2d 368184 N.w2d 189 the additional peremptory challenge to be made to any member of the panel, only one
If defendant demanded a jury trial he cannot be héidve waived it by participat ~additionalchallenge is permitted. [Bill 320-S]

ing in a trial to the court. He can raise this question for the first tinegpeal. State Judicial Council Note, 1996: This proposal change@mpaneled” to“selected”

v. Cleveland50 Wis. 2d 666184 N.\W2d 899 wheneven statute refers to choosing jurors or prospective jurors, for statutory unifor
A record demonstrating the defendantillingnessand intent to waive a jury must mity. [Re Order eective 7-1-97.]

be established before accepting a waivétrueger v State,84 Ws. 2d 272 267 A defendanhas a heavy burden to show unlawful discrimination in a prosécutor

N.W.2d 602 (1978). peremptorychallenges. State Grady 93 Ws. 2d 1 286 N.W2d 607(Ct. App.
Thedefenses participation in anisdemeanor court trial, without objection, did not1979).

constitutewaiver of a jury trial. State Woore,97 Wis. 2d 669294 N.W2d 551(Ct. A party defending against an allegation that peremptory strikes were usis for

App. 1980). criminatoryreasons must f&fr something more thankald statement that other Ron

Thecourt abused its discretion in disajiag an ill juror during deliberations with - prohibitedfactors were considered. Themeist be a showing that there is a nexus
out making any record as to the circumstances of the digelaad without counsel betweenlegitimate factors and the juror who was struck. Stalegadowsky209
bglngpres?nt. Unless thfe defendalnt (;onsenftts, itis rzv?ggble'errorhfor thk? sabrt tg Wis. 2d 577563 N.W2d 188(Ct. App. 1997).
stitutean alternate juror for a regular juror after jury deliberations have begun. Stat@, potential juror who expressed that she could not be fair and impartial should have
V. Lehman,108 Ws. 2d 291321 N.W2d 212(1982). ) ) ) beenremoved for cause under s. 805.08 (1). Failurertwove the juror forced the

A trial court may not deny an accusedtiotion to withdraw a jury waiver without defendanto strike the potential juror which resulted in the defendant being denied
showing that granting the withdrawal would substantially delay or impede the cag of the peremptory strikes guaranteed under s. 972.03 and required a new trial.
of justice. State.\Cloud,133 Ws. 2d 58393 N.W2d 129(Ct. App. 1986). Statev. Ramos211 Wis. 2d 12564 N.W2d 328(1997).

A waiver of a jury trial must be madiy an afirmative action of the defendant;  An appellate court should overturn a circuit caudetermination thatprospee
neithercounsel nor the court may waive itthe defendard’behalf. If the defendant tive juror can be impartial only where the jumbias is manifest; not where there is
hasnot personally waived the right, the proper remedyrisw trial rather than a pest  areasonable suspicion of bias. The test for mariiiestis stated. StateRerron,
convictionhearing. State.\Livingston,159 Ws. 2d 561464 N.W2d 839(1991).  219Wis. 2d 481579 N.W2d 654(1998). But see StateFaucher227 Ws. 2d 700

The verdict of a 13 member jupanelagreed to by the defense and prosecutio®96 N.W2d 770(1999) for a review of this case to apply new terminology regarding
wasvalid. State vLedger175 Wis. 2d 116, 499 N.W2d 199(Ct. App. 1993). juror bias.
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Veteranjurors cannot be removed solely on the basis of having served as jurorpint no person may bexempted from prosecution and punishment
asimilar case, but must be shown to have exhibited bias in the case they are ¢ ; ; ; : e
to hear It was error for the trial court not to strike 5 potential jurors who had servgﬁ?%e”ury or false swearing committed in so testifying.

ona prior case in which the same defense was used when the jurors expressed thélh) The immunity provided under paa) is subject to the
theywould not give serious consideration to the defense. Stterman,227 Ws. restrictionsunder s972.085
2d 736 596 N.W2d 760(1999). .

Ramos does noentitlea defendant to a new trial when both the prosecution and (2) Whenevera witnessattending in any court trial or appear
defenseare given an equal numbefrperemptory strikes, even if the number is les : : s o
thanprovided for by statute. StateBrickson,227 Ws. 2d 758596 N.Ww2d 749 ?ng before any grand jury or John Doe investigafals or refuses

(1999). without just cause teomply with an order of the court under this

Thereis no automatic disqualification of potential jurors who have been convictegctionto give testimony in response to a question or with respect
of crimes. The erroneous dismissal of a prospective juror for daesenot constitute X
anadditional peremptory challenge for the moving party; it is an swbject to {0 any matterthe court, uposuch failure or refusal, or when such

harmlesserror analysis. “State Mendoza227 Ws. 2d 838596 N.w2d 736(Ct.  failure or refusal is duly brought to its attention, may summarily

App. 1998). ; ] i i i
Peremptorychallenges may not be exercised, and therefore not changed, after% erthe witness confinement at a suitable plamtll such time

parties have accepted the jueyen if the jury has not yet been sworn. Staaw ~ asthe witness is willing to give such testimony or until such trial,
telle, 2000 WI App 10,235 Wss. 2d 91612 N.W2d 356 grandjury term or John Doe investigation is concluded but in no

Equalprotection precludes a prosectsanse of a peremptory challenge to exclud?:aseexceeding one yeaNo person confined under this section
potentialjurors solely by reason of race;criminal defendant can raise the equa

protectionclaim that jurors were excluded because of their race, whether or not thafRll be admitted to bail pending the deter_mination oéppeal
is racial identity between the defendant and the excluded jurors. Po@i®99 takenby the person from the order of confinement.

U.S.4OQ 113 L. Ed. 2d 41 (1991). See also _Basten Kentucky476 U.S. 799_0 History: 1979 c. 2911989 a. 1221993 a. 98486.

L. Bd. 2d 61986) for a process for evaluating a claim that race was theamite Grantinga witness immunity and ordering himaanswer questions does not-vio

for a peremptory challenge. ° S h
Gender—baseperemptory strikes are barreg the equal protection clause. J.E.B.lat.TiE'Sd?onStIIUtlonal r_|ghts. lStgte Bvlake,4g WS.’ 2d 386 Jt"75 N'WZ(?.ZlO ity bef
v. Alabama ex rel. B. 511 U.S. 127128 L. Ed. 2d 891994). edistrict attorney is required to move that witnesses be granted immunity before
the court can act. The trial court has no discretion to act without a motion and a
. . defendantannot invoke the statute. ElanBtate50 Wis. 2d 383184 N.W2d 176
972.04 Exercise of challenges. (1) The number of jurors  An order by a judge to compel a witness in a John Doe proceeding to testify after
selectedshall be prescribed in 856.06 (2) (a))r(am) whichever arefusal on the ground of self-incrimination mustdo@e in open court. State ex

is applicable, unless a lesser number haen stipulated and re'.a“f&i???ﬁ;ﬁ,’ \I,Crfet?errc l:cl;t ﬁg?/:’(fsgr\?r‘:ﬁiii?f fizni/iz\rl{;/\slid:%?strict attorney
approvedunder s972.02 (2)or the court orders that additionalspoyidbear in mind that his duty is not merely to convict but to seek impartial justice,

jurorsbe selected. That numbefus the number of peremptoryandhe should not hesitate to move for immunity solely on the ground that the testi
challengesavailable to all the partieshall be called initially and monythus elicited might exonerate the defendant. Pet&tate,70 Ws. 2d 22233

maintainedin the jury box by calling others to replace jurord"s-2442
jury y g p J Sub. (2) does not apply to preliminary proceedings. Stak@nzales172 Ws.

excusedor cause until afurors have been examined. The partiesi 576 493 N.w2d 410(Ct. App. 1992).
shall thereupon exercise in their ordﬁne state beginning, the ) This section does not prevent a district attorfreyn entering inyoan.onpyosecu

B ; ; agreement prior to filing chges in exchange for informationancriminal inves
peremptorychallenges available to them, and if any party declln{#gm?n_ State va0%5217%ng 57576 N W2 580(Ct. App. 1998).

to challenge, the challenge shall be made by the clerk by lot. A gefendant seeking review of prosectsdmmunization decision must make a
(2) A party may waive in advance any or all of its peremptogybstantial evidentiary showing that the government intended to distort the judicial

. fact—finding process. Stuart@agnon614 F Supp. 2471985).
Cha”engeﬁnd the ““mber of Jurors called pursuant to $]ll)) NOTE: See also the notes to Atrticle section 8 of the Wsconsin constitution.
shallbe reduced by this number

(1S|)-|§;§t)?ry: 1983 a. 2261995 a.. 427Sup. Ct. Order Nd®6-08 207 Wis. 2d xv 972.085 Immunity; use standard. Immunity fromeriminal

Judicial Council Note, 1983:Sub. (1) is amended by allowing the court to orde®r forfeiture prosecution under sk3.35 17.16(7), 77.61 (12)
thatadditional jurors be impaneled. The size of the panel is thenreduced tothe ap@®.17  111.07 (2) (b) 128.16 133.15 139.2Q 139.39 (5)

priate number by lot immediately befofenal submission if that has not already

occurredthrough death or dischge of a jurar See s. 972.10 (7), stats. Abolition of 195.048 196.48 551.56 (3) 553.55 (3) 601.62 (5) 767.47(4),
the concept of “alternate” jurors is intended to promote an attentive attitude and a 885.15 885.24 885.25 (2) 891.39 (2) 968.26 972.08 (1)and
legial relationship among all jurors. [Bill 320-S] 979.07(1) and ch.769, provides immunity only from the use of

Guaranteesf open public proceedings in criminal trials include voir dire examin ; P ; P
tionsof potential jurors. Press—Enterprise CdSuperior Court of Cafi64 U.S. 501 he compelled testimony or evidence in SUbsequent criminal or

(1984). forfeiture proceedings, as wedls immunity from the use of evi
dencederived from that compelled testimony or evidence.
972.06 View. The court may order a view by the jury History: 1989 a. 1221995 a. 225400, 1997 a. 35

Thetrial court, sitting as the trier of fact, committed an error of law in making and

relying on an unrequested, unannounced, unaccompanied and unrecorded view 2P 09 Hostile witness in criminal cases. Wheretestt
accidentscene in assessing evidence produced at trial. American Familynslut.

Co. v Shannon120 Wis. 2d 560356 N.W2d 175(1984). mony of a witnesst any preliminary examination, hearing or trial
in a criminal action is inconsistent with a statemgmviously
972.07 Jeopardy. Jeopardy attaches: madeby the witness, the witness may be regarded as a hostile wit

(1) In a trial to the court without a jury when a witness ighess and examined as an adverse witness, and the party producing
SWorn: e witness may impeach the witness by evidence of such prior

5 ’I ‘urv trial when th lection tfe iurv has b contradictorystatement. When called by the defendant, a law

(2) Inajury trial when the selection tfe jury has been com  gnforcemenbfficer who was involved in the seizure of evidence

pl$,:§?e§:,g|t,hf {;’;ty,ei‘;";;n'anache hen the iury is sworn is an intearal shallbe regarded as a hostile withess and may be examimed as
ule j y S W jury is sworn is an integr : S . : :
of the guarantee against double jeopar@yist v Bretz,437 U.S. 28§1978). p‘i&verse’\”tness at any hea”ng in which the Iegahty of such sei
NOTE: See also the notes to Article section 8 of the Wsconsin constitution.  Zuremay properly be raised.
History: Sup. Ct. Order59 Ws. 2d R1, R6 (1973)%993 a. 486

imi i i - i The defendant was nptejudicedby receipt in evidence of the hostile state wit
972.08 Incriminati ng testimony compelled, Immunity. ness'sentire statement rather than only those portiesacknowledged at trial, for

(1) (a) Whenever any person refuses to testify or to produggiie prior inconsistent statements may not be introduced until they have been read
books, papers or documents when required to do so before amyne witness in order that the witness may explain the contradictiappéared

i i i imi hereinthat the unread portion of the statement was not inconsistent with the witness’
grandjury, in a proceeding under 868.260r at a preliminary testimonyat trial, but would have been objectionable as hearsaylf objection had

examinatio_n criminal hearing or trial for the reason th«_’:lt Fhe 1eStheenmade. When the question is raised as to the propriety of use of a prior inconsis
mony or evidence required of him or her may tenchtwiminate tentstatement of a witness, and request is made for hearing outside the presence of

i i i i thejury, the more appropriate procedure is to excuse the jury; hoveerxérrequest
him or her or subject him or her to a forfeiture or penéity per is addressed to the discretion of the trial court and will not constitute grounds for

sonmay nevertheless be compelled to testify or produce the &¥lersaunless there is a showing of prejudicideeton the jury or denial of defend
denceby order of the court on motion of the district attornilp  antto his right to a fair trial. Bullock.\State53 Wis. 2d 809193 N.w2d 889

personwho testifies or produces evidence in obedience to th@his sectiordoesnot forbid the use of prior inconsistent statements of a witness

f ; : substantive evidence when no objection is made by counsel. There is no duty on
commandof the court in that case may be liable to any forfeltu'fﬁ;etrial court to sua sponte reject the evidence or to instruct the jury that the evidence

or penalty for oron account of testifying or producing evidences limited to impeachment. Irby. Btate 50 Ws. 2d 31, 210 N.W2d 755
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972.10 Order of trial. (1) (a) After the selectionf a jury thecause, the court shall determine by lot which jurors shall not
the court shall determine if the jurors meake notes of the pro participatein deliberations and disclgg them.

ceedings: History: 1979 c. 1281981 c. 3581983 a. 226Sup. Ct. Orderl30 Ws. 2d xi

. . . 986);1993 a. 4861995 a. 387Sup.Ct. Order N096-08 207 Ws. 2d xv (1997).
1. If the court authorizes nOte_takmg' the court shall InStru%':Judicial Council Note, 1983:Sub. (7) requires the court to reduce the size of the

the jurors that they may make written notes of gneceedings, jury panel to the proper number immediately prior to final submission @hilee.
i i i Unneededurors must be determined by botd these may not participate in delibera
gxcgptthg tc;]p?r:;]ng stat:em.ﬁnts a.rgjd Clost"@f'"?ntfﬁ |ftthey SO tions. State vLehman 108 Ws. 2d 291(1982). [Bill 320-S]
esirean at the court will provide materials OI’_ a _pu_rpose IT judicial Council Note, 1986:Sub. (1) (b) is amended to provide that preliminary
they so request. The court shall stress the confidentiality of tigtructionsmay include the elements of anjesfse chaged, what constitutes evi
notesto the jurors. The jurors may refer to their notes during tidenceand what does not, guidance regarding the burden of proof and the credibility
i

; : : H itnesses, and directions not to discuss the case until deliberations begin.
proceedlngand deliberation. The notes may not be the basis he state need not introduce evidence obafession until after defendant testifies

or the object of any motion by any part@fter thejury has reA  and gives contradictory testimonmeenv. State51 Wis. 2d 175186 N.W2d 206
deredits verdict, the court shall ensure that the notes are promptlgub. (5) is amended teequire that the court provide the jury one written copy of
collectedand destroyed. its instructions regarding the burden of proof. [Re Ordei7efl—86]
. . Thetrial court did not err in failing to declare a mistrial becausesthtement made
2. If the court does not authorize note-taking, the court shgjline prosecutor in closinggiment, challenged as improper allegedly because he
statethe reasons for the determination on the record. expressedhis opinion as to defendasiguilt, where it neither could be said that the

. . A . . tatementvas based on sources of information outside the record, nor expressed the
(b) The court may give additional preliminary instructions térosecutor’s&:onviction as to what the evidence established. StMeGee52Wis.
assistthe jury in understanding its duty and the evidence it wih 736 190 N.w2d 893
hear. The preliminary instructions may include, without limita No p(t)_teqtital Coetr_cion _\{Vé\g %er’tetd by tfhettrrjal Coutmtits Stﬁtemené r_?adftho the jury
; : + requestingt to continue its deliberations for the nex r or hourand if not then
Hon’ the glerr?e:[nés of anty fEhZe chaged, V(\j/hat %Ongtltlétes erI agreedpvernight hotearrangements would be made. ZiegleBtate 65 Ws. 2d
enceand whnat aoes not, guilaance regarding the burden oOf proog 223 N.w2d 442
andthe credibility of witnesses, and directions not to discuss the\n objection to jury instructions wittot be waived when the instructions misstate
caseuntil deliberations beginThe additional instructions shall be‘hf'at‘h‘"" gi“dg'pht VStateﬁ:g V(‘j‘,s- 2d 6?05316 N-IWZd ??:(1978). o
. . . B e defendant moves for dismissal at the close of thesstatg® and then pres
d|S,C|05edO the pa,‘r,tlels beforg they are glve,n and qlther pa}rty sevidence, the appellate court will consider all evidence of guilt in ruling on
objectto any specific instruction or propose instructions of its Owfotion. State vGebarski90 Ws. 2d 754280 N.W2d 672(1979).
to be given prior to trial. A refusal to give a jury special instructions on identification was not abuse of dis

. . . Lo cretion. Hampton vState 92 Ws. 2d 450285 N.W2d 868(1979).
(2) In a trial where the issue is menml_sponsmlllty of a ontrolof the content and duration of closing@ament is within the discretion of
defendantthe defendant may make an opening statement on s ial court. State VStawicki,93 Ws. 2d 63286 N.W2d 612(Ct. App. 1979).
issueprior to the defendarst'ofer of evidence. The state may A special instruction need not be given because a witness has been granted immu
makeits opening statement on such issue prior to the defeadaAt: dL'?Sed" Sttatﬁ% r‘]’\‘s- 2td i63286 N-V‘izg -254(1980)-| o o et to address

; : efendant who chose to be represented by counsel had no right to address the
offer of evidence or reserve the r'ght to make such statement UJU@ personally in closing guments. Robinson. \Btate,100 Ws. 2d 152 301
afterthe defendant has rested. N.W.2d 429(1981).

(3) The state first diers evidencén support of the proseeu A defendant is entitled to an instruction on a valid theory of defense if the instruc
. The defendant magffer evidence after the state has resteqt;|on is supported by the evidence and is relevant to the to the issue being tried. It was
tion. € ¢ Te: ot error to refuse to give an instruction regarding the defersdématory of defense
If the state andefendant have fifred evidence upon the originalrelatingto the legal basis for the motive of a witness whomas defendant. State
case the parties may then respectivelyfaf rebuttal testimony V- Bef‘“vltf’ ‘g‘sf- 2%39?314 N-‘t"’zfi 151(Ct. Ag’lp- 19812' e court (o subsitut

L . . : : nlessthe defendant consents, it is reversible error for the court to substitute an

only, unless the_ CO!JI’_t in its discretion permits them feradvi alternatguror for regular juror after jury deliberations have begun. Statehman,
denceupon their original case. 108Wis. 2d 291321 N.W2d 212(1982).

(4) At theclose of the state’case and at the conclusion of the Underthe separation of powers doctrine, ss. 805.13 (4) and 972.10 (5) require sub

. s ionof written instructiondo the jury on the substantive law but do not require
entirecase, the defendant may move on the record for a d'sm'sgﬁgmatic reversal when the trial court fails to do so. Instructions on the burden of

(5) When the evidence is concluded and the testimony closeigof and presumption of innocence are procedural, not substantivénldatter
N . i . i Cof E. B.111 Wis. 2d 175330 N.W2d 584(1983).
if either party desires special instructions to be given to the juf £ ; .

. . i . ntrapmentinstructions are upheld. State Saternus127 Ws. 2d 460 381
theinstructions shall be reduced to writing, signed by the party QXv.24290(1986).
his or her attorney and filed with the clerk, unless the court other The court must inform counsel of changes it makes to jury instructions following
wise directs. Counsel for the parties, or the defendant if he or §hL'HJ§SéfUC“°“S conference. Stateuntz, 160Ws. 2d 722467 N-Wzld 531(1991).
; ; ; nderrare circumstances, a jury instruction creating a conclusive presumption
IS Wlthom cpunsel, . shalbe allowed reasonable opportunity tc%egardingan element of a crime Jm;};/ be harmless en‘ma%e vKuntz,160 Vr\’ls. 2d P
examinethe instructions requested and to present aqukanthe 722 467 N.w2d 531(1991).
court objections to the adoptioor rejection of any instructions Inlstrductionalcriulingls zére to be {nade at it1hehclose of the evidenltl:%. A parq.rl1 is

i i itledto a mid-trial advisory ruling on whether an instruction will be givBac

requeSt.ed)y couns_el. The C.Ourt Sh.a” advise .the partle_s of ﬂg%”ng, if given, is nonbindirr%/g ant? not subject to appeal. Stzﬁelvn,l%3 Wis.
instructionsto be given. No instruction rega_rdlng_ the fallurge 94 346 535 N.W2d 1(Ct. App. 1995).
call a witness at the trial shall be made or givethéf sole basis  Theright to counsel includes the right to make a closing summary of the evidence
for such instruction is the fact the name of the witness appef@riger of fact. Herring vNew York, 422 U.S. 853

i i Absentan overriding interest articulated in findings, a criminal trial must be open
upona list furnished pursuant to%71.23 Counsel, or the defend to.public. Richmond Newspapers. IncMirginia. 448 U.S. 5551980).

antif he or s_he IS not represent(_ed by c_ounsel,_ Sha” Sp_ec'fy aNQOTE: See also the notes to Articlk section 7 of the Wsconsin constitution.
statethe particular ground on which the instruction is objected to,

andit shall not be stitient to object generally that the instructiong72 11 Evidence and practice; civil rules applicable.
doesnot state the laver is against the lavut the objectioshall (1) Exceptas provided in sub$2) to (5), the rules of evidence
specify with particularity how the instructiois insuficient or  andpractice in civil actions shall pplicable in all criminal pro
doesnot state the law or to what particular language there is @edingaunless the context of a section or rule manifestly requires
objection. All objections shall be on the record. The court shall different construction. No guardian ad liteed be appointed
providethe jury with one complete set of written instructipns  for a defendant in a criminaktion. Chapter885to 895, except
viding the burden of proof and the substantive law to be appligg804.02to 804.07and887.23to 887.26 shall apply in all crimi

to the case to be decided. nal proceedingS.

(6) In closing agument, the state on the issue of guilt and the (2) (a) In this subsection, “sexual conduct” means any- con
defendanton the issue of mental responsibility stdmmence ductor behavior relating to sexual activitiethe complaining
andmay conclude the gument. witness,including but not limited to prior experience of sexual

(7) If additional jurors have been selected und@72.04 (1) intercourseor sexual contact, use of contraceptives, living
andthe number remains more thaaguired at final submission of arrangemenand life-style.
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(b) If the defendant is accused of a crimeder s940.225 and, if the conduct constituted a battesy a sexual assault, its
948.02 948.025 948.05 948.060r 948.095 any evidence cen durationand theextent of physical or emotional injury thereby
cerningthe complaining witnessprior sexual conduct or opin caused.

ionsof the witness prior sexual conduct and reputation agrior 4. The childs custodial situation and the attitude of other
sexualconduct shall not be admitted into evidence during thgyuseholdnembers to the events about which the child will tes
courseof the hearing or trial, nor shall any referetmsuch con tify and to the underlying proceeding.
_duc;ttbe n;$(ie3|£1 trjmle.presence of the jenycept the followingsub 5. The child’s familial or emotional relationship to those
jectto s.971.31 (1) involved in the underlying proceeding.

th é fEXédiqce of theomplaining witness’ past conduct with 6. The childs behavior at or reaction to previous interviews
edetendant. concerning the events involved.

2. Evidenceof specific instances of sexual conduct showing : ;
the source or origin of semen, pregnarmydisease, for use in . 7. Whether the child blames himself or herself for the events

D P involved or has ever been told by any person not to distiese;
?;fémmmgthe degree of sexual assault or the extent of Iy whetherthe childs priorreports to associates or authorities of the

. . . eventshave been disbelieved or not acted upon; and the hild’
3. Evidence of priountruthful allegations of sexual assaullpiectivebelief regarding what consequences to himself or her

madeby the complaining witness. __self, or persons with whom the chilths a close emotional rela
(c) Notwithstanding s901.06 the limitation on the admission tionship, will ensue from providing testimony

of evidence of or reference to the prior sexual conduct of the com g \wpether the child manifests bas manifested symptoms
plainingwitness inpar (b) applies regardless of the purpose of thgssqciateanith posttraumatic stress disorder or other mental dis

admissionor reference unless the admissienexpressly per o gers including, without limitation, reexperiencing the events,
mitted under par(b) 1, 2. or3. . fear of their repetition, withdrawal, regression, guilt, anxiety
(d) 1. Ifthe defendant is accused of a crime und&4®225  stressnightmares, enuresis, lack of self-esteem, mood changes,
948.02948.025948.05 948.060r948.095 evidence of the man  compulsivebehaviors, school problems, delinquenantisocial
nerof dress of the complaining witnessfa time when the crime pehavior phobias or changes in interpersonal relationships.
occurredis admissible only if it is relevant to a contested isgue 9. The number of separate investigative, administratig

trial and its probative value substantially outweighs all of the fc]hdicial proceedings at whichthe childs testimony may be
lowing: :
. - ) . required.
a. The danger of unfair prejudice, confusion of the issues Or(bm) If a court orders the testimony of a childo®taken under

mislt;eafirir:lg the j.L:jr'y i f undue delamste of fi d par.(a), the court shall do all of the following:
- 1€ considerations ot undue detamste ot time or nee 1. To the extent it is practical and subject t®$2.10 (3)

lesspresentation of cumulative evidence. schedulehe testimony on a date when the chsilicollection is

2. Thecourt shall determine the admissibility of evidenc kely to be fresh and at a time of day when the chiiatiegy and
undersubd.1. uponpretrial motion before it may be introduce ttentionspan are likely to be greatest.

attrial.

(2m) (a) Ata trial in any criminal prosecution, the court may,q
onits own motion or on the motion of any partyder that the tes
timony of any child witness be taken in a room other ttiwn 3. Order a recess whenever the ggecomfort or attention
courtroom and simultaneously televised in the courtroom bg/pa : o5

meansof closed—circuit audiovisual equipment if afl the fok nof the child or other circumstances so warrant.
lowing apply: 4. Determine that the childnderstands that it is wrong to tell

1. The court finds all of the following: alie and will testify truthfully if the childs developmental level
al That thepresence of the defendantauring the taking of %L verbal skills are such that administration ofoath or dirma-

child’s testimony will result in the child sigfring serious emo tﬂ%n in the usual form WOUld be |napp_ropr|at§.
tional distress such that the child cannot reasonably communic?ﬁe.Sh_lEeftore questlolnl_nq[ b%’hthehpl%rifs begins, at;?rr]nptt tot_place
b. That taking the testimony of the child in a room othan echild al ease, expiain to e chi € purpose ot the testimony

the courtroom and simultaneously televising the testimoriiién andidentify aII.persons attgndlng.

courtroomby means of closed—circuit audiovisual equipment js 6. Supervise the spatial arrangements of the room and the
necessaryo minimize the trauma to the child of testifying in thdocation,movement and deportment of pérsons in attendance.
courtroomsetting and to provide a setting more amenable to 7. Allow the child totestify while sitting on the flogon a plat

2. Provide a room fothe child to testify from that provides
equateprivacy, freedom from distractions, informality and
comfortappropriate to the chils’developmental level.

securingthe child witness uninhibited, truthful testimony form or on an appropriately sized chair while moving about the
2. The trial in whictthe child may be called as a witness willeomwithin range of the visual and audio recording equipment.
commence: 8. Bar or terminate the attendance of any person whose
a. Prior to the childs 12th birthday; or behavioris disruptive or unduly stressful to the child.

b. Priorto the childs 16th birthday and, in addition to its find () Only the following persons may be presenthia room in
ing under subdl., the court finds thahe interests of justice war Which the child is giving testimony under péa).
rantthat the child testimony beaken in a room other than the  1m. Any person necessary to operate the closed-circuit
courtroom and simultaneously televised in the courtroom bgudiovisualequipment.
meansof closed-circuit audiovisual equipment. 2m. The parents of the child, the guardian or legal custodian

(b) Among the factors which the court may consider in detesf the child orif no parent, guardian or legal custodian is available
mining the interests glistice under pa(a) 2. b.are any of the fel or the legal custodian is an agenoge individual whose presence
lowing: would contribute to the welfare and well-being of the child.

1. The childs chronological age, level of developmend 3m. One person designated by the attorney for the state and
capacityto comprehend the significance of the events and &pprovedby the court and one person designated by either the
verbalizeabout them. defendanbr the attorneyor the defendant and approved by the

2. The childs general physical and mental health. court.

3. Whether the events about which the child welstify (3) (a) In a prosecution under$40.22involving a therapist
constitutedcriminal or antisocial conduct against ttiéld or a anda patient or client, evidence of the patieof clients personal
personwith whom the chilchad a close emotional relationshipor medical history is not admissible except if:
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1. Thedefendant requests a hearing prior to trial and makeg§o admit evidence of prior untruthful allegations of sexual assault unde2jub.

; . (b) 3. thecourt must be able to conclude from afeibf proof that a reasonable per
an ofer of proof of the relevancy of the evidence; and soncould infer that the complainant made a prior untruthful allegation; “allegation”

2. The court finds that the evidenceesevant and that its pro is not restricted to allegations reportecptice. State VDeSantis155 Ws. 2d 774

; ; ; indii 456 N.W.2d 600(1990).
bativevalue outweighs its prejudicial nature. Summaryjudgment does not apply to cases brought under the criminal State.

(b) The court shall limit the evidence admitted under(@&r v. Hyndman,170 Ws. 2d 198488 N.W2d 111 (Ct. App. 1992).
to relevantevidence which pertains to specific information or Section805.03 authorizing sanctions for failure to comply with court orders is
examplesof conduct. The coug’order shall specify the informa 2%’3.'(?[619!)9'?0 criminalactions. State.\Heyer 174 Ws. 2d 164496 N.W2d 779(Ct.
tion or conduct that is admissible and no otbeidence of the = "sub.(2) requires exclusion of testimony of a victrpossible prior sexuabnduct

patient's or clients personal or medicahistory may be althoughwhen thealleged victim is an 8-year old child, physical evidence of sexual
introduced contactmay create an unjust inference ttre sexual contact was by sexual assault.
. In Interest of Michael R.BL75 Wis. 2d 713499 N.W2d 641(1993).

(c) Violation of the terms of the order is grounds faoniatrial Thatthe complaining witness in a sexual assault case had previously consented to

but does not prevent the retrial of the defendant. sexual intercourse has virtually no probative value regarding whether she consented
) A L . tosexual intercourse under the use or threat of violence. Shéemann179 Ws.
(3m) A court maynot exclude evidence in any criminal actiored 687,508 N.W2d 54(Ct. App. 1993).
or traffic forfeiture action for violation of 846.63 (1)0r (5), or Whenthhe séate quesgoned an allgged rapist about the \satimtive tlo lie it did
; ; f ; notopen the door for admissiaf evidence of prior acts of consensual sex. State v
alocal ordinance in conform!ty with 846.63 (D)or (5)., on the. Jackson216 Ws. 2d 646575 N.W2d 475(1998).
ground that the evidence existedveas obtained outside of this  Evidenceregarding prior sexual assault by a 3rd party does not fall within one of

state. the statutory exceptions. THRilizzano test is applied. State Bodson219 Ws. 2d
. . . 65,580 N.W2d 181(1998).
(4) Uponthe motion of anyarty or its own motion, a court
may order that any exhibit or eviderioe delivered to the party 972.12 Sequestration of jurors. The court may diredhat
or the owner prior to the final determination of the action o préhe jurors sworn be kept together or be permitted to separate. The

ceedingif all of the following requirements are met: courtmay appoint an @ter of the court to keep the jurors together
(a) There is a written stipulation by all the parties agreeing &mdto prevent communication between the jurors and others.
the order History: 1987 a. 731991 a. 39
. P Allowing the jury to separate during its deliberations created a rebuttable presum
(b) No party will be prejudiced by the order tion of prejgudice]. rgtate v-‘ljalmo,125 V\?s. 2d 369371 N.W2d 424(Ct. App. 198%3. P
(c) A complete photographic or othexcord is made of any ) o
exhibitsor evidence so released. 972.13 Judgment. (1) A judgment of conviction shall be

»enteredupon a verdict of guilty bthe jury a finding of guilty by

meansan analysis that uses the restriction fragment lepait the court in cases where a jury is waived, or a plea of guilty or no
morphismanalysis of deoxyribonucleic acid resulting in the iderfONtest: _ _ _ _
tification of an individuals patterned chemical structure of (2) Exceptin cases where cB75is applicable, upon jaidg-
geneticinformation. mentof conviction the court shall proceed under A3 The

(b) In any criminal action or proceeding, the evidence of Gpurtmay adjourn the case from time to time for the purpose of

deoxyribonucleicacid profile is admissible to prove or disprovepronouncmgsentence.

the identity of any person if the party seeking to introduce evi_(3) A judgment of conviction shall set forth thea, the ver
denceof the profile complies with all of the following: dict or finding, the adjudication and sentence, and a finding as to
. : " : ific number of days for whickentence credit is to be
1. Notifies the other party in writing by mail at least 45 dayg'e Spect . v
beforethe date set for trial, or at any time if a date has not feten rantedunder 5973'155. If the defendant is acquitteiddgment
shallbe entered accordingly

for trial, of the intent to introduce the evidence. ? . . .

2. If the other party so requestsleast 30 days before the dat Ie(i) Judgmentshall be in writing and signed by the judge or
setfor trial, or at any time if a date has not been set for trial, pr :
videsthe other party within 15 days after receiving thquest
with all of the following:

a. Duplicates of actual autoradiographs generated.

b. The laboratory protocols and procedures followed.

c. The identification of each probe used.

d. A statement describing the methodology of measurirﬁq‘"' Court .
fragmentsize and match criteria. e State of Wéconsin

e. A statement setting forthe allele frequency and genotype VS
datafor the appropriate database used. ....(Name of defendant)

(c) Notwithstanding pafb), the court magrant a continuance ~ UPONALL THE FILES, RECORDS AND PROCEEDINGS,

regarding the time limit under péb) 2.to allow a party to provide  IT IS ADJUDGED That the defendant has been convicted

(5) (8 In this subsection, “deoxyribonucleic acid profile

(5) A copy of the judgment shall constitute authority for the
sheriff to execute the sentence.

(6) The following forms may be used for judgments:
STATE OF WISCONSIN
. County

the required information. uponthe defendard’ plea of guilty (not guilty and verdict of
Hi(story:) Sup. Ct. Orde59 Wis. 2d R1, R7 (1973); Sup. Ct. OrdgfWis. 2d 585 gulilty) (not guilty and dinding of guilty) (no contest) on the....

784 1_975 ;1975 c. 184422 1979 c. 891981 c. 14%s.1, 2; 1983 a. 165449, 1985 dayof...., (year)of the crime of.... in violation of s..... : and the

23 212‘?; 1987a. 3325.64 1993 . 1697, 227, 359 1995 . 4561997 a. 3191999 courthaving askedhe defendant whether the defendant has any

Writing about sexual desires or activities was not itself prior “sexual conduct”. THaIiNg to state why sentenshiould not be pronounced, and no suf
victim’s notes expressing sexual desires and fantasies were, therefore, admisdifgfent grounds to the contrary being shown or appearing to the
Statev. Vonesh,135 Wis. 2d 477401 N.W2d 170(Ct. App. 1986).

. N o " . court.

Erroneouslyadmitted and falsestimony of a victim that she wasgiir at the time . . i

of a disputed assault so pervasivelgeted the trial that the issue of consent wasn’  *IT 1S ADJUDGED That the defendant is guilty as convicted.

fully tried. State vPenigarl39 Ws. 2d 569408 N.W2d 28(1987). * ; ;
Sub.(2) (b), the rape shield lawars, with 2 narrow exceptions, evidence of all IT IS ADJUDGED That the defendant is hereby committed

sexualactivity by a complainant not incident to the alleged assault. Stignad, O the Wsconsm state prisons (county jail of.... county) for an
140Wis. 2d 721412 N.W2d 139(Ct. App. 1987). indeterminategerm of not more than.....
This section does not violate the separation of powers doctrine. Shditehell, * i
144Wis, 2d 596424 N.\W2d 698(1988). AT ISdADJUDGED That the defendant |sforde;ed to serve a
This section does not on its face violate the constitutional right to present evidergg_,urcate sentence ConS|Stmgf year(s) Y an_ Inement In
butmay in particular circumstances violate that right eBtablish the constitutional prisonand .... months/years of extended supervision.
right to present otherwise excluded evidence, the defendant must makeraof of * : ; ;
proof establishing 5 factors and the court must perform a balancing test. .State.v IT IS ADJUDGED That th.e defendalspplqced in the mt,en
Pulizzano155 Ws. 2d 633456 N.W2d 325(1990). sive sanctions program subject to thienitations of section
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973.032(3) of the Wsconsin Statutes and the followiegndi WhenWhitmore instructionsare given, the defendant must show that the failure
tions: to move for new trial constituted an unintentional waiver of rights. Thiesgtate,
""" . ~ 86Wis. 2d 562273 N.W2d 314(1979).
*IT IS ADJUDGED That the defendant is hereby committed Judgmenentered by a state court during frendency of removal proceedings in
to detention in (the defendasnplace of residence or place desigfederalcourt was void.State vCegielski, 124 Ws. 2d 13368 N.W2d 628(1985).

: A courts refusal to poll jurors individuallwas reversible errorState v\bjtale-
natedby judge) for a term of not more than.... wicz, 127 Ws. 2d 344379 N.W2d 338(Ct. App. 1985).

*IT 1S ADJUDGED That thelefendant is placed on lifetime A written judgment of conviction is not a prerequisite to sentencing. SEftam,

supervisionby the department of corrections under SECtid?\va?tﬁg ii:gaamdwsg\?;ﬁl;ggﬂer polling the jury on its guilty verdict and
939.6150f the Wsconsin Statutes. when one jurots responses seriously undermined the previous vote of,ghitty
*IT IS ADJUDGEDThat the defendant is ordered to pay a finigry’s verdict wasno longer unanimous, requiring new trial. Stat€artagenal40
: : Wis. 2d 59 409 N.W2d 386(Ct. App. 1987).
of $.... (and the costs of this aCtlon)' o Thereis no error in noting dismissed chas on a judgment of convictiostate
*IT IS ADJUDGED That the defendant pay restitution to.... v. Theriault, 187 Ws. 2d 125522 N.W2d 254(Ct. App. 1994).
* B ; ; : Therewas no impropriety in a trial coustinclusion of its parole recommendation
IT IS ADJUDGED That the defendant is restricted ind¥is ;, 5 dgment of conviction. StateWhiteside 205 Ws. 2d 685556 N.W2d 443
heruse of computers as follows:..... (Ct. App. 1996).
* i i i ; It was not fatal to a conviction under sub. (1) on a plea of no contest, tefe¢hd
The... at... is deSIQnated as the Receptlon Center to Whéﬁ id not personally state “I plead no contest” when the totality of the facts,-includ
the defendant shall be delivered by the sherif ing a signed guilty plea questionnaire and colloquy wittjutige on the record, indi

*|T 1S ORDERED That the clerk deliverduplicate original ?fé%ge)\n intent to plead no contest. StatBwrns,226 Ws. 2d 762594 N.w2d 799
of this judgment to the shefrifvho shall forthwith executéhe '

sameand deliver it to the warden. 972.14 Statements before sentencing. (1) In this see
Dated this.... day of...., .... (year) tion:

BY THE COURT.... (ag) “Crime considered at sentencing” means any crime for
Date of Ofense...., which the defendant was convicted and aegd-in crime, as

definedin s.973.20 (19) (b)

(b) “Victim” has the meaning specified ing50.02 (4)

(2) Before pronouncing sentence, the court shall ask the
defendantwhy sentence should not be pronounced upon him or

District Attorney...,
Defense Attorney..
*Strike inapplicable paragraphs.

STATE OF WISCONSIN herand allow the district attornggtefense counsel and defendant
... County anopportunity to make a statement with respeetnip matter rele

In.... Court vantto the sentence. In addition, if the defendant is under 21 years
The State of Wconsin of age and if the court has not ordesepresentence investigation

unders.972.15 the court shall ask the defendant if he or she has
been adjudged delinquemhder ch48, 1993 stats., or c®38or
hashada similar adjudication in any other state in the 4 years

VS.
....(Name of defendant)

Onthe.... day of...., .... (year), the district attorney appeared feimediatelyprecedinghe date the criminal complaint relating to
the state and the defendant appeared in pemsdiy... the defen the present dense was issued.
dant'sattorney (2m) Beforepronouncing sentence, the court shall inquire of

UPONALL THE FILES, RECORDS ANCPROCEEDINGS the district attorney whethehe or she has complied with s.
IT IS ADJUDGED That the defendant has been found n871.095(2) and with sub(3) (b), whether any of the victims of a
guilty by the verdict of the jury (by the court) and is thereforerime considered at sentencirggjuesteahotice of the date, time

ordereddischaged forthwith. andplace of the sentencing hearing and, if so, whethettigiect
Dated this.... day of...., .... (year) attorneyprovided to the victim notice of the date, time and place
BY THE COURT.... of the sentencing hearing.

(3) (a) Before pronouncingentence, the court shall deter
i@newhether a victim of a crime considered at sentengiaigts
ake a statement to the court. If a victim wantaage a state

(7) The department shall prescribe and furnish forms to t
clerk of each county for use as judgments in cases where a defi

antis placed on probation or committed to the custody of t o .
departmenpursuant to ch€@67to 979 ent,the court shall allow theictim to make a statement in court

History: 1975 c. 39199 1977 c. 353418 1979 c. 891983 a. 26435,538 1087  OF 10 Submit a written statement to be read in court. The court may
a.27 1989 a. 311991 a. 391997 a. 250275, 283 1999 a. 32 allow any other person tmake or submit a statement under this

Thetrial court can on motion or on its own motion modify a criminal sentence faragraph.Any statement under this paragraph must be relevant
the motion is made within 90 days after sentencing. The first judgment should ggtthe sentence
bevacated; it should be amended. HayeState46 Wis. 2d 93175 N.W2d 625 o . L .

A trial court must inform the defendant of the right to appeal. If it does not, the (b) _After a conV|ct!on, if the district z_attorney k_nO\_NS of a victim
defendanmay pursue a late appeal. Petersdbtate54 Ws. 2d 370195 N.w2d  of a crime to be considered at sentencing, the district attorney shall
837. ' e . _ N makea reasonable attempt to contact that person to inform him or

The court did not abuse its discretion in revoking probation, reinstating the pri

sentenceand sentencing on 5 subsequeferdes for a total cumulative sentenfe ﬂ%_rOf the nght to m_ake QI‘ prowdestat_ement under péﬂ) Any
16 years when the defendant had a long record and interposed a frivolous defenfailtire to comply with this paragraph is not a ground for an appeal
thelater trials. Lange.\States4 Ws. 2d 569196 N.w2d 680 _of ajudgment of conviction dor any court to reverse or modify
Hayes does not impose jarisdictional limit on the power of a court to review aajudgment of conviction
sentence.State ex rel. \&ren v County Court54 Ws. 2d 613197 N.wad 1 istory: 1987 . 271989 a 3‘11995 a. 771997 a. 73181, 205 1999 a. 32
Following sentencing the trial court must not only advise the defendant of the righf‘1 yt‘s t . ’ i .df | t f a tentati 't d
to appeal but also advise the defendant and defense counsel of the obligation HfCOUrts presentencing preparation and formulation of a tentative sentence does
defensecounsel to continue representation pending a decision as to appeal and ggﬁﬂ%‘%’ gle\flsgg%“z*‘{('grt‘t}_\%g|lg‘ggg;” at sentencing. Stat¥arnell, 153 Ws. 2d
othercounsel is appointed. WhitmoreState 56 Ws. 2d 706203 N.W2d 56 b : - - -
Factorsrelevantptrz) the appropriateness o?the sentenc(g3 are discusssar T Theright, under sub. (2), af defendant to make a statement prior to sentencing
State 56 Wis. 2d 728202 N.W2d 897 doesnot apply to an extension of a placement undeintieasive sanctions program.

A trial judge has no power to validly sentence with a mental reservation that%t tev. Turner 200 Ws. 2d 168546 N.w2d 880(Ct. App. 1996).

might modify thesentence within 90 days if the defendant has profited from impris _Denialof the defendarg'right to speak atentencing is harmless error when a life
onment,and he cannot change ianposed sentence unless new factors are presegﬁmenc‘*""th"“t parole is mandatorytate vLindsey203 Ws. 2d 423554 N.w2d
State vFoellmi,57 Wis. 2d 572205 N.w2d 144 5(Ct. App. 1996).

A claim that the triatourt lacked jurisdiction to impose sentence because it faileéi7 . . . .
to enter a judgment of conviction on the juryerdict was not reviewable because972.15  Presentence investigation. (1) After aconviction

it involved no jurisdictional question, and the construction of the statute was he court may order a presentence investigation, except that the

raisedby defendanin his motion for postconviction relief nor did the defendant g
backto the trial court for relief as a ba$s an appeal. SassState63 Ws. 2d 92 %ourtmay order an employee of the departmemxmduct apre

216N.W.2d 22 sentencenvestigation only after a conviction for a felony
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(2) Whena presentence investigation report has bbeegived Thedefendant was not denied due process because the trial judge refused to order

; ; apsychiatric examination and have a psychiatric evaluation included metben
the judge shall disclose the contents of the report toddfen fencereport. Hanson.\BtateA8 Wis. 2d 203179 N.W2d 909

dant’s attorney and to the district attorney prior to Senten(:”w]'lt is not error forthe court to fail to order a presentence investigation, especially

Whenthe defendant igot represented by an attornge contents whenthe record contains much information as to the defersibatkground and
shallbe disclosed to the defendant. criminalrecord. State.\Schilz,50 Wis. 2d 395184 N.W2d 134

(2c) If the defendant is being sentenced und678.01and g ziicieniies of svidence do nol apply to sentencing procedurcs. Hammil
he or she satisfies the criteria undeB82.045 (2) (band(c), the state52 Wis. 2d 1.8, 187 N.w2d 792
person preparing the presentence investigation report shalRefusatto accept a recommendation of probation does not amount to an abuse of
includein the report a recommendation as to whether the defeigcretionif the evidence justified a sevesentence. StateBurgher53 Wis. 2d 452

S . . 2N.W.2d 869
ant should be eligible for the challenge incarceration progra f a presentenceeport is used by the trial court it must be part of the record; its

unders. 302.045 absencés not error if the defendant and counsel saw it and had a chance to correct
(2m) The person preparing the presenteriogestigation it and if counseapproved the record without moving for its inclusion. Chambers v
reportshall make a reasonable attempt to cortfzetvictim to ~StateS4 Ws. 2d 460195 N.wad 477

determinethe economic, physical and psychologicéefof the Byﬁgs‘,"gigt;";g‘@a;_agg fggig‘;f;,avﬂgif‘;g;m” is not an abuse of discretion.

crimeon the victim. The person preparing the report may ask any is error for the sentencing courtdonsider preGault, 387 U.S. 1juvenile adju
appropriateperson for information. This subsection does net préicationswhere juveniles were denied counsel, even t@xftent of showing a pat
cludethe person who prepares the report from including any-infd#n of conduct. Stockwell\State 59 Ws. 2d 21207 N.W2d 883

H ; : : i~ A presentence reportpnsisting of information concerning the defendap&r
mationfor the court concerning the impact of a crime on the Vlgonality,social circumstances and general pattern of behavior and a section entitled

tim. “Agent’s Impressions” contained neither biased nor incompetetterial as such

(2s) If the defendant is under 21 years of age, the persen ﬁp@ortsare not limited to evidence that is admissible in court, and the defendant’
s . P ' report,although recommending imposition of a maximum term, contaimeerial
pa_lrlng the presentence investigation r_eport Shtiﬁ_mpt to deter both favorable and unfavorable as to defendaggheral pattern of behavidBtate
mine whether the defendant has beeljudged delinquent underv. Jackson69 Ws. 2d 266230 N.w2d 832
ch.48, 1993 stats., or c®38or has had a similar adjudication in Consideratiorby the trial court of a presentence report prior to defersipieta of
anyother state in the 4 years immediately preceding the date S8 1 {0 oL 0 2t O e B e T e fomarion whie
criminal complaint relating to the presentesise was issueghd, pgis sl considering the defendamiguilt or innocence or presiding over a jury

if so, shall include that information in the report. trial—cannotarise in the context of a guilty plea, especially when the trial bt

(3) Thejudgemay conceal the identity of any person who prc;llreadyassured itself of the voluntariness of the plea and the factual basis for the

ided inf S in th . . | crime. Rosado vState,70 Ws. 2d 280234 N.W2d 69
videdinformation in the presentence investigation report. Thesentencing judge does raeny due process by considering pending criminal

(4) After sentencing, unless otherwiaathorized under sub. chages in determining a sentence. The scope of judicial inquiry prior to sentencing
(5) or ordered by the court, the presentence investigation repgdfiscussed. Handel gtate74 Wis. 2d 699247 N.W2d 711.

: : ; Information gathered in the course of a presentence investigation may not be
shallbe confidential and shall not be made avallamMy person revealedat a trial following withdrawal of guilty plea. StateGrowell,149 Ws. 2d

exceptupon specific authorization of the court. 859, 440 N.W2d 348(1989).

(5) The department may use the presentemestigation Defendantsappearing with or without counsel have a due process right to read the
reportfor correctional programming, parole consideration or ca %Sﬁ'"ﬁgéeéiﬁé?gigﬁn {Sgg;‘ prior to sentencing. StatBkaf, 152 Ws. 2d 48
f”md t“?atme“t ,Of any person sentenced to |mp.r|sonment or t ® defendant challenging a sentencedae process grounds based upon failure to
intensive sanctions program, placed on probation, released f@Beivecopy of the presentence investigation report is entitled to a hearing only upon
paroleor extended supervision or committed to the departm@rﬂm}o/inﬁ that It,hgciur(tj hfad 3 blfnketLptt)lli)cxg of denifll Of,acctﬁssdarfld tge Ltwlicy WaS”

; pecificallyapplied to defendant, or that before sentencing the defendant personally

underch. 51 or 971 or any other person in the custody of th oughtaccess and was denied it. StatElgres,158 Ws. 2d 636462 N.W2d 899
departmenbr for research purposes. The department may make app. 1990).
the report available to othexgencies or persons to use for-pur A public defender appointed as postconviction counsel is entitled to the-presen
poseselated to correctional programming, parole consideratidglfﬂceinveétigléﬁioﬂ;gwt Uzndd§f75-5%677i\?f\3/:v aocess fga);\not bleQ gzstricted und4y. sub.
careand treatment, or researchny use of the report under this Xﬁr:(\)/hgr?:uie(lzs) reqSL.Jires a Sreseménce repo(rt :0 ir?gl'Jde ju\)/énile adjudications
subsectioris subject to the following conditions: thatare lesghan 3 years old it does not prohibit the inclusion and consideration of

(a) If areport is used or made available to use for researeh pagfudicationsvhich are more thanears old. State Crowe,189 Ws. 2d 72525

: . : M 2d 291 (Ct. App. 1994).
posesand the research involves personal contact with SUbJeCtS’ ub. (5) does not provide a defendant a means to obtain his or her presentence
departmentagency or Person conductlng the ,researCh may.usﬁ rt. This access is provided buybs. (2) and (4). State ex rel. Hildimmerman,
subjectonly with the written consent of the subject or the sulsiectigswis. 2d 419538 N.w2d 608(Ct. App. 1995).
authorizedrepresentative. The useof presentence reports from the underlying criminal proceeding in a ch.
p

ex ofender commitment is not allowed under the g6pprovision for use of
(b) The department or the agency or person to whom the reﬁﬁﬂseports for care and treatment, but allowing the staychologist to use, and

!S made availab!ehall not discllose the name or any other identifyaliowing the ch. 980 jury to heahe reports is within the cowstliscretion under sub.
ing characteristics of the subject, except for disclosure to appt#). State vZanelli,212 Ws. 2d 358569 N.w2d 301(Ct. App. 1997).

; Havingdisputed relevant portions of the presentence investigation at the sentenc
p“ateStaf membersor employees of the department, agency (I)r hearing, it was trial counselduty to see that the disputes were fully resolved by

h n
personas necessary for purposes related to correctional pregr@'&'oper hearing. Failure to do so constitutecfémtive assistance @bunsel. State
ming, parole conS|derat|on, care and treatment, or research. v. Anderson222 Ws. 2d 403588 N.W2d 75(Ct. App. 1998).

History: 1983 a. 1021987 a. 27227, 1991 a. 391993 a. 2131997 a. 73181, Insuring the accuracy of the presentence investigation report itVibeonsin
205,283 1999 a. 32 correctionalsystem. 1986 WLR 613.
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