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CHAPTER 908

EVIDENCE — HEARSAY

908.01 Definitions. 908.05 Hearsay within hearsay
908.02 Hearsayrule. 908.06 Attacking and supporting credibility of declarant.
908.03 Hearsay exceptions; availability of declarant immaterial. 908.07 Preliminary examination; hearsay allowable.

908.04 Hearsay exceptions; declarant unavailable; definition of unavailability 908.08 Videotaped statements of children.
908.045 Hearsay exceptions; declarant unavailable.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed Statementsinder sub. (4) (b) 5. are discussed. gBeon v State 35 Ws. 2d595
eral Advisory Committee are printed with chs. 901 to 91 in 59 Wis. 2d. The  271N.W.2d 386(1978).
court did not adopt the comments but ordeed them printed with the rules for A robbets representation that a bottle contained nitroglycerine was admissible
information purposes. undersub. (4) (b) 1. to prove that the robber was armed with a dangerous weapon.

Beamonv. State93 Wis. 2d 215286 N.W2d 592(1980).

s . it A prior inconsistent statement by a witness at a criminal trial is admissible under
9Q8'01 De?flmtlons' The following definitions applyinder sub. (4) (a) 1. as substantive evidencegeV v State 96 Ws. 2d 372291 N.w2d
this chapter: 850 (1980).

(1) StaTEMENT. A “statement’is (a) an oral or written asser Theadmission of a statemelny a deceased co—conspirator did not violate the right
tion or (b) nonverbal conduct of a person, if it is intenuwhe of confrontation and was within sub. (4) (b) 5. Stat@arcey103 Ws. 2d 152307

. N.W.2d 612(1981).
person as an assertion. Testimonyas to a conversation in which the defendant was accused of rancder

(2) DECLARANT. A “declarant” is a person who makes a statalid not deny it was admissiblender the adoptive admissions exception under sub.
ment (4) (b) 2. State.\Marshall,113 Ws. 2d 643335 N.W2d 612(1983).

. e The statement o coconspirator under sub. (4) (b) 5. may be admitted without
(3) Hearsav. “Hearsay” is a statement, other than one mageof of the declaran’ unavailability or a showing of particular indicia of reliability;
by the declarant while testifyirg the trial or hearing’ fafred in  thecourt must determine whether circumstances exist warranting exclusion. . State v

. Webster156 Ws. 2d 510458 N.W2d 373(Ct. App. 1990).
evidenceto prove the truth of the matter asserted. A confession made in Spanish to a deteatilie took notes and reported in English

(4) STATEMENTS WHICH ARE NOT HEARSAY. A statement is not wasadmissible under sub. (4) (b). Statéwroyo, 166 Ws. 2d 74479 N.W2d 549
hearsay if: (Ct. App. 1991).
. . e Rule 901.04 (1) permits an out—of-court declaration by a paetjeged cocon
(@) Prior statement by witness. The declarant testifies at thegpiratorto be considered by the trial court in determining whether there was a conspir

trial or hearing and is subject to cross—examination concerning #agunder sub. (4) (. State vWhitaker 167 Ws. 2d 247481 N.w2d 649(Ct.

statementand the statement is: App. 1992). , o
. . . Whena person relies on a translator for communication the statements of the trans
1. Inconsistent with the declarastestimonyor lator are regraded as the speakdor hearsay purposes. Stat®atino 177 Ws. 2d

2. Consistent with the declarastestimony and is fefred to 348 502 N.W2d 601(Ct. App. 1993). .
Theadmissibility of one inconsistent sentence under sub. (4) (a) 1. does not bring

rebut an express or impliethage against the declarant of recentye geclarang entire statement within the scope of that rulgkréitt v Toys “R” Us,
fabricationor improper influence or motive, or 179Wis. 2d 297507 N.W2d 130(Ct. App. 1993).

i ifi i aslmo R While polygraph tests aieadmissible, post—polygraph interviews, found distinct
3. One of identification of a personm n after perceiv bothas to time and content from the examination that preceded them and the state

ing the person; or mentsmadetherein, are admissible. StateJehnson193 Ws. 2d 382535 Ws. 2d
(b) Admission by party opponent. The statement is fared 441 (Ct. App. 1995). ,
againsta party and is: Theremust be facts that support a reasonable conclusion that a defendant has

. o “embracedhe truth” of someone elsestatement as a condition precedefiniding
1. The partys own statement, in either the pastyidividual anadoptive admission under sub. (4) (b) 2. StaRogers199 Ws. 2d 817539
or a representative capagityr N.W.2d897 (Ct. App. 1995). N .
; i , Statementsnade by a prosecuterot under oath, in a prior proceeding mayte
2. A statement of which the party has manifested the gartyideredadmissions if: (1) the court is convinced the prior statement is inconsistent
adoptionor belief in its truth, or with the statement at the later trial, (2) the statements are the equivalent of testimonial
’ i statementsand (3) the inconsistency is a fair aared an innocent explanation does
3. A statement by a person authorized by the partgake notexist. State.\Cardenas-Hernandel4 Ws. 2d 71571 N.W2d 406(Ct. App.
a statement concerning the subject, or 1997).
. A party’s use of amut—of-court statement to show an inconsistency does net auto
4. A statement by the partyagent or servant concerning Snatically give the opposing party the right to introduce the whole statement. Under
matter within the scope of the agesitbr servans agency or therule of completeness, tiweurt has discretion to admit only those statements nec
employmentmade during the existence of the relationship, org%ﬁ\‘fﬁv‘\)’ggogf;( fgggﬂ and prevetistortion. State.\Eugenio219 Ws. 2d 391
5. A statement by a coconspirator of a party during the courseo use a prior consistent statement under sub. (4) (a) 2., the proponeshaust
andin furtherance of the conspiracy that the statement predated the alleged recent fabrication and that theesm was

History: Sup. Ct. Order59 Ws. 2d R1, R220 (1973991 a. 31 expresr implied chage of fabrication at trial. Arsine Cascade Mountain, Ing23

A witnesss claimed nonrecollection of a prior statement may constitute inconsi\é\hs' 2d 39 588 N.W2d 321(Ct. App. 1998).

. ° ° Althoughs. 907.03 allows an expert to base an opinion on heirdags not trans
tenttestimony under sub. (4) (a) State vLenarchicky4 Ws. 2d 425247 N.W2d  torm the testimony into admissible evidence. The court must determinetidnen
80. o i . .. underlyinghearsay may reach the trier of fact through examination of the expert, with

Theadmissibility under sub. (4) () 2. and 3. of prior consistent statemeligs is cautioninginstructions, and when it mulse excluded altogetheState vWatson,
cussed.Green vState,75 Ws. 2d 631250 N.W2d 305 227Wis. 2d 167595 N.W2d 403(1999).

Whena defendant implied that the plaiftiécently fabricatee professed belief  Whena criminal defendant objects to testimony of his or her out of court statement
thata contract did not exist,fimancial statement that showed the plaitginonbelief  asincompleteor attempts to cross—examine the witness on additional parts of the
in theexistence of the contract was admissible under sub. (4) (a) 2. Gevasby, statementthe court must make a discretionary determination regarding complete
75Wis. 2d 660250 N.w2d 319 nessrequired byEugenio. Additionalportions of the defendaststatement are not

Under sub. (4) (b) 4., there is nequirement that the statement be authorized bipadmissiblesolely because the defendant chooses not to teStifife vAnderson,
the employer or principal. Mercurdo €ounty of Milwaukee$2 Wis. 2d 781264  230Wis. 2d 121600 N.Ww2d 913(Ct. App. 1999).

N.W.2d 258 Theexistence of a conspiracy under sub. (4) (b) 5. must be shown by a preponder

Undersub. (4) (b)L., any prior out—of-court statements by a pavtyether or not anceof the evidencéy the party dering the statement. Bourjaily United States,
they are “against interest”, are not hears&tate vBenoit,83 Ws. 2d 389265 483U.S. 171(1987).

N.W.2d298(1978). Undersub. (4) (b) 4., a party introducing the statement of an agent as the admission

Sub.(4) (a) 3. applies to statements of identification made soon after perceiviofga principal need not show that the agent had authtorispeak for the principal.
the suspect or his likeness in the identification process. Ste#filiamson,84 Ws.  Therule only requires that the agesstatement concern “a matter within the scope
2d 370 267 N.w2d 337(1978). of his agency or employment.” PerzinskiGhevron Chemical C&03 F 2d 654
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Bourjaily v. United States: New rule for admitting coconspirdtearsaystate (c) Subpoena limitations. Health care provider records are
ments. 1988 WLR 577 (1988). subjectto subpoena only if onef the following conditions exists:

908.02 Hearsay rule. Hearsay is not admissible except as 1+ The health care provider is a party to the action.
providedby these rules or by other rules adopted by the supreme 2. The subpoena is authorized by an ex parte order of a judge
courtor by statute. for cause shown and upon terms.

History: Sup. Ct. Order59 Ws. 2d R1, R248 (1973). 3. If upon a properly authorized request of an attortiey
e of conpltenes equre it stement, g ahenise nadigalihcare provider refuses, fals of neglects to supply within 2
an admissible portior? of thse statemerithe rule is noyt restricted to W)rlitings %r Busmessdays a legible certified duplicate of its records for the fees

recordedstatements. State $harp,180 Ws. 2d 640511 N.w.2d 316(Ct. App. ~ establishedunder par(d).

1993). . .
Prisonerdisciplinary hearingsire governed by administrative rules that permit (d) Fees. The department of health and fam”y services shall,

consideratiorof hearsay evidence. State ex rel. OrteddaCaughtry221 Ws. 2d by rule, prescribe uniform fees based on an approximefitive

376,585 N.W2d 640(Ct. App. 1998). actualcosts that a health care provider may geamder paic)
. o 3. for certifiedduplicate health care records. The rule shall also
908.03 Hearsay exceptions; availability of declarant allow the health care provider to charfor postage or other deliv

immaterial. The following are noexcluded by the hearsay rule.gry costs.

eventhough the declarant is available as a witness: N (7) ABSENCEOF ENTRY IN RECORDSOF REGULARLY CONDUCTED

(1) PRESENT SENSE IMPRESSION. A statement describing or acrivity. Evidence that a matter is not included in the memo
explainingan evenbr condition made while the declarant wasanda reports, records or data compilations, in any form, of a reg
perceivingthe event or condition, or immediately thereafter  yjarly conducted activityto prove the nonoccurrencermnexis

(2) ExciTeD UTTERANCE. A statement relating to a startlingtence of the matter if the matter was of a kind of which a
eventor condition madevhile the declarant was under the stressiemorandumreport, record, or data compilation was regularly
of excitement caused by the event or condition. madeand preserved, unless the sources of information or other

(3) THEN EXISTING MENTAL, EMOTIONAL, OR PHYSICAL CONDI-  Circumstanceéndicate lack of trustworthiness.

TION. A statement of the declarasithen existing state of mind, (8) PuBLIC RECORDSAND REPORTS. Records, reports, state
emotion, sensation, or physical condition, such as intent, plaments,or datacompilations, in any form, of publicfafes or agen
motive, design, mental feeling, pain, and bodily health, but neies,setting forth (a) the activities of thefiok or agencyor (b)
including a statement of memory or belief to prove the faehattersobserved pursuant to duty imposed by, law(c) incivil
rememberear believed unless it relates to the execution, revoogasesand against the state in criminal cases, factual findings
tion, identification, or terms of declarastwill. resulting from an investigation made pursuant to authority

(4) STATEMENTS FOR PURPOSESOF MEDICAL DIAGNOsIS or  grantedby law unless the sources of information or other circum
TREATMENT. Statements mader purposes of medical diagnosisstancesndicate lack of trustworthiness.
or treatment and describing medical histavy past or present  (9) RECORDSOF VITAL STATISTICS. Records or data compila
symptomspain or sensations, or the inceptmrgeneral charac tions,in any form, of births, fetal deaths, deaths, or marriages, if
ter of the cause or external source thereof insofar as reasonahéreport thereof was made to a publifiagf pursuant to require
pertinentto diagnosis or treatment. mentsof law.

(5) RecorbeDRECOLLECTION. A memorandum or record con  (10) ABSENCE OF PUBLIC RECORD OR ENTRY. To prove the
cerninga matter about which a witness once had knowledge falitsencef a record, report, statement, or data compilation, in any
now has insuicient recollection to enable the witness to testifyorm, or the nonoccurrence or nonexistence of a mattethath
fully and accuratelyshown to have been made when the mattarecord, report, statement, or data compilation, in any form, was
wasfreshin the witness memory and to reflect that knowledgeaegularlymade and preserved by a publificg or agencyevi
correctly. dencein the form of a certificatiom accordance with £09.02

(6) RECORDSOF REGULARLY CONDUCTEDACTIVITY. A memo or testimony that diligent searqh falled tisclose the record,
randum,report,record, or data compilation, in any form, of actgeport,statement, or data compilation, or entry
events,conditions, opinions, or diagnoses, made at or near the(11) RECORDSOF RELIGIOUS ORGANIZATIONS. Statements of
time by, or from information transmitted bg person with knowl births, marriages, divorces, deaths, whether a child is maital
edge,all in the course of a regularly conducted actj\ayshown nonmarital,ancestryrelationship by blood, marriage or adoption,
by the testimony of the custodian or other qualified witness, unlessother similar facts of personal or family histargntained in a
the sources of information or other circumstances indicate lackregularlykept record of a religious ganization.
trustworthiness. (12) MARRIAGE, BAPTISMAL, AND SIMILAR CERTIFICATES. State

(6m) HEALTH CAREPROVIDERRECORDS. (@) Definition. Inthis mentsof fact contained in a certificate that the maker performed
subsection;health care provider” means a massage therapistamarriage or other ceremony or administered a sacrament, made
bodyworkerissued a licensef registration under subcK! of ch. by a member of the clgy, public oficial, or other person autho
440,a chiropractor licensed under 846, a dentist licensed underrized by the rules or practices of a religiougamization or byaw
ch. 447, a physician assistant licensed under4et@ or a health to perform the act certified, and purporting to have been issued
careprovider as defined in §55.001 (8) thetime of the act or within a reasonable time thereafter

(b) Authentication witness unnecessary. A custodian oother (13) FamiLy RECORDS. Statements of fact concerning personal
qualified witness required by sufb) is unnecessary if the party or family history contained in family Bibles, genealogies, charts,
who intends to der health care provider records into evidence angravingson rings, inscriptions on family portraits, engravings
atrial or hearing does one of the following at least 40 days befaeurns, crypts, or tombstones, or the like.
thetrial or hearing: (14) RECORDSOFDOCUMENTSAFFECTINGAN INTERESTIN PROP

1. Serves upon all appearing partiesaanurate, legible and erTy. The record of a document purporting to establisaffect
completeduplicateof the health care provider records for a stategth interest in propertyas proof of the content of the original
periodcertified by the record custodian. recordeddocument ands execution and delivery by each person

2. Notifies all appearing parties that an accurate, legible aywhom it purports to have been executed, if the record is a record
completeduplicateof the health care provider records for a state?f @ public ofice and an applicable statute authorized the record
periodcertified by the record custodian is available for inspectidig of documents of that kind in thatfick.
andcopying during reasonable businéssirs at a specified loca  (15) STATEMENTS IN DOCUMENTS AFFECTING AN INTEREST IN
tion within the county in which the trial or hearing will be held.PrRoPERTY. A statement contained in a document purporting to
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establish or déct aninterestin property if the matter stated was (24) OTHEREXCEPTIONS. A statement not specifically covered
relevantto the purpose of the document, unless dealings with e any of the foregoing exceptions but having comparable cir
property since the documentvas made have been inconsistentumstantialguarantees of trustworthiness.

with the truth of the statement or the purport of the document. History: Sup. CtOrder 59 Wis. 2d R250; Sup. Ct. Orde§7 Ws. 2d vii (1975);
: 983 a. 447Sup. Ct. OrderL58 Ws. 20d xxv (1990)1991 a. 32269, 1993 a. 105
(16) STATEMENTS IN ANCIENT DOCUMENTS. Statements in a 1995a. 27s.9126 (19)1997 a. 67156 1999 a. 3285, 162
documentin existence 20 years or more whose authenticity iSludicial Council Note, 1990:Sub. (6m) is repealeahd recreated to extend the
established self-authenticatioprovision to other health care providers in addition to hospitals.
) Thatsuch records may be authenticatéthout the testimony of their custodian does
(17) MARKET REPORTS,COMMERCIAL PUBLICATIONS. Market notobviate other proper objections to their admissibilifjerevision changes the

quotationslabulations listsglirectories, or other published com basicself-authentication procedure for all health care provider records (including
! ! hospitals) by requiring the records to be served on all partiesdereasonably

pilations,generally used and relied upon by the publiby pef  ayailableto them at least 40 days before the trial or hearing. The additional 30 days
sonsin particular occupations, facilitates responsive discovemyhile eliminationof the filing requirement reduces

18) L A blished . iodical courthousaecords management impacts. [Re Orderlefl-91]
( ) EARNED TREATISES. published treatise, periodical or Theres gestae exception is given a broader view when assertions of a young child

pamphleton a subject ohistory science or art is admissible asareinvolved an will allow admitting statements aychild victim of a sexual assault
tending to prove the truth of a matter stated therein ifutige to a parent 2 days lateBertrang vState 50 Wis. 2d 702184 N.W2d 867

FASRENE ; ; ; ; e Hearsayin a juvenile court workés report was naadmissible under sub. (6) or
takesjudicial notice, ora witness expert in the subject testlfles(B) at a delinguency hearing. RuseckBtate56 Wis. 2d 209201 N.W2d 832

thatth'e writer O_f the statement in the trea_tise, periodicahm A medical record containing a diagnosis or opinion is admisditltemay be
phlet is recognized irthe writefs profession or calling as anexcludedif the entry requires explanation or a detailed statement of judgmental fac
expertin the subject. tors. Noland v Mutual of Omaha Ins. C&7 Ws. 2d 633205 N.W2d 388
. . . ... _Thestatement of the operator that the press had repeated 3 times, whinhdeas
(a) No published treatise, periodical or pamphlet constitutirgnminutes after the malfunction causing his injuvgs admissiblender the excited

areliable authority on a subjecf history science or art may be utteranceexception to the hearsay rule. Nelsoh.\& J. Press Corf5 Wis. 2d 770
received in evidence, except for impeachment on cross-223N:W.2d 607 . ) o

. . . Undertheres gestae exception to théearsay rule (described as the “excited utter
examinationunless the party proposing tdefsuch document ance’exception under sub. (2)), testimony by the victifisrmer husband that his

in evidence serves notice in writing upon opposing counsel at le&sghtercalled him at 5 a.m. the morning after the murder and told him, “daddy

40 days before trial. The notice shall fully describe the documéfi9yiibur killed mommy” was admissible. State Pavis,66 Ws. 2d 636225

whichthe party proposes tiffer, giving the name of such docu e official minutes of a highway committee were admissible under sub. (6) as
ment,the name ofhe authqgrthe date of publication, the name ofrecordsof regularly conducted activity State vNowakowski67 Wis. 2d 545227

the publisher and specifically designating tipertion thereof to N-W-2d697

. . ! . A public document, filed undeath, notarized by the defendant, is one having “cir
beoffered. The dering party shall delivewith the notice a copy cumstantiaguarantees of trustworthiness” under sub. (24). Sthtewakowski67

of the document or of the portion thereof to bierd. Wis. 2d 545227 N.W2d 697

i i i indi Statementsnade by a 5-year —old child to his mother one day after an alleged
(b) No rebuttlng pUbIIShEd treatise, perlodlcal or pamphlgéxualassault by the defendant were admissible under the excited utterance excep

constitutinga reliable authority on a subject of hist@gienceor  tion to the hearsay rule, since a more liberal interpretation is provided fextregt
artshall be received in evidence unless the party proposinfgto ofion in the case of a yourhild alleged to have been the victim of a sexual assault.

the sameshall, not later than 20 days after service of the notjG&eex rel. Harris vSchmidi,69 Wis. 2d 668230 N.W2d 890 _
robatiorfiles and records are public records and admissible as such at a probation

describedn par (a), serve notice Sim“ar_t(? that pTOVidEd in .parevocationhearing. State ex rel. PrellwitzSchmidt.73 Wis. 2d 35242 N.\W2d 227
(a) upon counselvho has served the original notice. The party A statement by a victim within minutes after a stabbing that the defendant “did this
shall deliver with the notice a copy of the document or of the pd7P9Te” was admissible under sub. (2). Laggar Statey4Wis. 2d 327246 N.w2d

tion thereof to be dgéred. i . Personabbservation of a startling event is not required usdér (2). State.v
(c) The court mayfor cause shown prior to or at the trialLenarchick,74 Ws. 2d 425247 N.w2d 80
relievethe party from the requirementstbfs section in order to  Admissionof hospital records did not deprive the defendant of the rigtrto
preventa manifest injustice. frontation. S_tate vOlson,75 Ws. _2d 575259 N.qu .12 . .
Observationsnade by a prior trial judge in a decision approving the guayvard
(19) REPUTATION CONCERNING PERSONAL OR FAMILY HISTORY. of damages were properly excluded as hearsay in a later trial. JohAsperican
Reputatioramong members of a persefamily by blood, adop FamilyMut. Ins. Co93 Ws. 2d 633287 N.W2d 729(1980).

. . B - Medical records as explained to the jusy a medical student were foient to
tion, or marriage, or among a perss;)a*ssomates, or in the com supporta conviction; the right to confrontation was dehied. Hagenkord Btate,

munity, concerning a persanbirth, adoption, marriage, divorce,100Wis. 2d 452302 N.w2d 421(1981).
death, relationship by blood, adoptiomr marriage, ancestry A chiropractor could testify as to a patierself-serving statements when those

; : : ; . statementsvere used to form his medical opinion under sub. (4). Klingman
whetherthe person is a marital nonmarital child, or other similar Kruschke,115 Wis. 2d 124339 N.W2d 603(Ct. App. 1983).

fact of this personal or family histary An interrogatots account o child witness out of court statements made four

20) REPUTATION CONCERNING BOUNDARIES OR GENERAL His- daysafter a murderwhere notes of the conversation were available although not
(20) P . . introduced wasadmissible under sub. (24). Statdenkins168 Ws. 2d 175483
TORY. Reputatiorin a communityarising before the controversy n.w.2d 262(1992).

asto boundaries of or customdedting lands in the communjty A defendant has a burden of production to come forward with some evidence of
and reputation as to events of general history important to thgegative defense to warrant jury consideration. St&ettit,171 Ws. 2d 627492

: L : N.W.2d 633(Ct. App. 1992).
communityor state or nation in which locatEd_' Fora statement to be an excited utterance there must be a “startling event-or condi
(21) REPUTATION AS TO CHARACTER. Reputation of a persan’ tion” and the declarant must have made the statement “while under the stress of
P i H H excitementcaused by the event oondition”. State vBoshcka 173 Ws. 2d 387
charactelamong the persamassociates or in t.he commun!ty reprintedat178 Ws. 2d 628496 N.W2d 627(Ct. App. 1992).
(22) JUDGMENT OF PREVIOUSCONVICTION. Evidence of afinal  where profered hearsay has sigfent guarantees of reliability to come within a

judgment,entered after a trial or upon a plea of gulityt not upon firmly rootedexception, the confrontation clause is satisfied. Staatno,177

: : : is. 2d 348502 N.w2d 601(Ct. App. 1993).
a plea of no contest, adjudging a person guilty of a felony g/% applyingthe excited utterance exception in child sexual assault cases, a court

definedin $5.939.60and939.62 (3) (b)to prove any fact essential mystconsider factors including the chisdage and the contemporaneousness and
to sustain the judgment, but not including, whefer@d by the spontaneityof the assertions in relation to the alleged assault. In applying the sub.

: o : : 24) residual exception in suchcase, the court must consider the attributes of the
Statelr,] a criminal prqsecutlon for purposether than impeaeh t(:hil)d, the person tg whom the statement was made, the circumstances under which
ment,judgments against persons other than the accusedpem®he the statement was made, the content of the statement and corroborating evidence.
dencyof anappeal may be shown but does nfecfadmissibility — Statev. Gerald L.C194 Ws. 2d 549535 N.W2d 777(Ct. App. 1995). )

Thesub. (2) exciteditterance and the sub. (24) residual exceptions are discussed
(23) JUDGMENT AS TO PERSONAL,FAMILY OR GENERALHISTORY,  in relation to child sexual assault cases. Staktumtington,216 Ws. 2d 671575
ORBOUNDARIES. Judgments as proof of matters of personal, famityW.2d 268(1998).

; : : f : Thehearsay exception for medical diagnosis or treatment under sub. (4) does not
or general historyor boundaries, essential to the judgment, if thgpply tostatementsnade to counselors or social workers. Statéuntington,216

samewould be provable by evidence of reputation. Wis. 2d 671575 N.W2d 268(1998).
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Therequirement in sub. (18) that the writer of a statement in a treatise be recog (4) STATEMENT AGAINST INTEREST. A statement which was at

nizedas an expert is not met by finding that the periodical containing the article ; ; ; ;
authoritativeand reliable. Broadhead State Farm Mutual Insuran@®».217 Ws. Wfietime of its makmg so far contrary to the declampécunlary

2d 231,579 N.W2d 761(Ct. App. 1998). - ~ orproprietary interest, or so far tended to subject the declarant to
The description of the &écts of alcohol on a person contained in thiedahsin  cijvil or criminal liability or to render invalid a claim by the declar

MotoristsHandbook produced by the Department @rEportation was admissible : .
undersub. (8). S ahe COSnI)ZlS s, 24 458578 Nw2d 506 antagainst another or to make the declarant an object of hatred,

(1998). ridicule, or disgrace, that eeasonable person in the declasnt’
Evidenceof 911 calls, including tapes and transcriptdtef calls, is not inadmissi pOSitiOI’l would not have made the statement unless the person

ble hearsay Admission does not violate the right to confront witnesses. Stasv . : f

l0s,230 Ws. 2d 495602 N.W2d 117 (Ct. App. 1999). believedit to be true. A statement tending to expose the declarant

Portionsof investigatory reports containing opinionsconclusions are admissible t0 criminal liability and ofered to exculpate the accused is not

underthe sub. (8) exception. Beech Aircraft CorpgRainey488 U.S. 153102 LEd  admissibleunless corroborated.
2d 445 (1988).

Convictionsthrough hearsay in child sexual abuse casesrkheimer 72MLR (5) STATEMENT OF PERSQNALOR FAMILY ,H'STORY OF DECLAR'
47 (1988). ANT. A statement concernirtge declarang’ own birth, adoption,
Childrens out-of-court statements. Anderson, 1974 WBB No. 5. marriage,divorce, relationship by blood, adoption or marriage,

Evidencereview: Past recollections refreshegbast recollection recorded. Fine. ancestrywhether the person is a maritalrmnmarital child. or
WBB March 1984. A h - !

Evidencereview — Business records and government repdrsarsay Tojan other similar fact of personal O_I’_ family historgven though
horses?Fine. WBB April 1984. declaranthad no means of acquiring personal knowledge of the

Medical records discovery in tonsin personal injury litigation. 1974 WLR matterstated.

524 (5m) STATEMENT OF PERSONALOR FAMILY HISTORY OF PERSON
OTHER THAN THE DECLARANT. A statementoncerning the birth,
) N . R A » adoption,marriage, divorce, relationship by blood, adoption or
_deflm(ljtlon .tOf tlgnavallabgl_tyh ih(l) | Ulnavaltl.ablllty as awiness” 5 riage ancestrywhether the person is a marital or nonmarital
Includessituations in which the declarant. __child, or other similar fact of personal or family history and death
(a) Is exempted byuling of the judge on the ground of privi of a person other than the declarant, if the declarant was related to
legefrom testifying concerning the subject matter ofdeelar  the other person by blood, adoption or marriage or was so inti
ant’s statement; or matelyassociated with the other persofamily as to be likely to
(b) Persists in refusing to testify concerning the subject matteaveaccurate information concerning the matter declared.
of the declaran$’ statement despitorder of the judge to do s0;  (6) OTHER EXCEPTIONS. A statemenhot specifically covered

908.04 Hearsay exceptions; declarant unavailable;

or by any of the foregoing exceptions but having comparabie cir
(c) Testifiesto a lack of memory of the subject matter of theumstantialguarantees of trustworthiness.
declarant’sstatement; or History: Sup. Ct. Order59 Ws. 2d R1, R308 (1973)975 c. 94.91 (12) 1975

. . c. 199 1983 a. 4471991 a. 321999 a. 85
(d) Is unable to be present or to testify at the hearing becauss%%_ @ is cited7_ State Dezan,67 Wis. 2d 513227 N.W2d 712

of death otthen existing physical or mental illness or infirmity; or A good-—faith ebrt to obtain a witness’presence at trial is a prerequisite to finding
(e) Is absenfrom the hearing and the proponent of the declaat the witness is “unavailable” for purposes of invoking the heaggagption

) respectingormer testimony La Bage v State,74 Ws. 2d 327246 N.W2d 794
ant'sstatement has been unable to procure the deckadted The defendans right of confrontation was not violated where preliminary

anceby process or other reasonable means. examinatiortestimony of a deceased witness was admitted at trial, since the-defend
: ; : ; thad an unlimited opportunity to cross—examine the witness and the testimony
(’2) A dec_larant IS not unz_avallable asa W|tne_s.s 'f,t_he deCI%E:/olvedthe same issues and parties as at trial. NabbefSldte 83 Ws. 2d 515
ant's exemption, refusal, claim of lack of memponyability, or  266N.w.2d 292(1978).

absencés due to the procurement or wrongdoing ofthgponent  Statemenagainst penal interest may be admissible under(&)if 4 factors ind
of thedeclaran® statement for the purpose of preventing the Wiﬁlat'ng trustworthiness of the statement are preseran RState 95 Ws. 2d 83289

> p Tol "W.2d349(Ct. App. 1980).
nessfrom attending or testifying. A finding of unavailability of a witnessue to mental illness, made on the basis of

History: Sup. Ct. Order59 Ws. 2d R1, R302 (1973),991 a. 32 aconfused and stale record, deprived the defendant of the right to confront-the wit

Adequatemedical evidence of probable psychological trauma is required to suess. State.Zellmer 100 Ws. 2d 136301 N.W2d 209(1981).
portan unavailability finding based on trauma, absent an emotional breakdown oCorroborationunder sub. (4) must be §igfent to permit a reasonable person to
the witness stand. State Sorenson]152 Wis. 2d 471449 N.W2d 280(Ct. App.  conclude,n light of all the facts and circumstances, that the statement could be true.
1989). Statev. Anderson141 Wis. 2d 653416 N.W2d 276(1987).

The state must show by preponderance of the evidence that the declarant’ Underthe“totality of factors” test, statements by a 7-year—old sexual abuse victim
absences due to the defendastmisconduct under sub. (2). Statérambs157  to a social worker possessedfisignt guarantees of trustworthiness to be admissible
Wis. 2d 70Q 460 N.w2d 811 (Ct. App. 1990). undersub. (6) at a preliminary hearing. StateSerenson143 Ws. 2d 226421

See note to Art. |, sec. 7, citing BurnsGlusen599 F Supp. 143§1984). N.W.2d 77 (1988).

The exception for a statement of recent perception under sub. (2) does not apply
to the aural perception of an oral statement privately told to a person. . S&#eens,

908.045 Hearsay exceptions; declarant unavailable. 171Wis. 2d 106490 N.W2d 753(Ct. App. 1992).
Thefollowing are not excluded by the hearsay rule if the declaranihe exception under sub. (4) for a statement that mtieedeclarant an object of
is unavailable as a withess: hatred ridicule or disgrace requires that the declarant have a personal interest in keep

. . . ing the statement secret. StatStevens]71 Ws. 2d 106490 N.W2d 753(Ct. App.
(1) FOrRMER TESTIMONY. Testimony given as a witness atlg?gg)_ st ® HCL App

anotherhearing of the same or afdifent proceeding, or in a depo  Thesimilar motive and interest requirement of sub. (1) is discussed. Sthosv

iti i i i i an,182 Wis. 2d 318513 N.W2d 657(Ct. App. 1994).
sition taken in compliance with law in the course of another pr@ Thesub. (6) residual exception should be applied onlyoteel or unanticipated

ceedingat the inSta}nce of or against a party With an Oppor.tuni&{tegoriesof hearsay The testimony of a 5-year—old girl against her mother fell
to develop the testimony hgirect, cross—, or redirect examina within the sub. (6) exception when there were adequate assurances of trustworthi

i i i i imi in@ss. Requiring the girl to incriminate her mother at trial presented an exigeney simi
tion, with motive and interest similar to those of the party agalqlé'ertto the psychological scarring afchild victim. State.\WPetrovic224 Ws. 2d 477

whom now ofered. 592 N.W.2d 238(Ct. App. 1999).

(2) STATEMENT OF RECENT PERCEPTION. A statement, not in _ Corroboratiorrequirementor statements against penal interest. 1989 WLR 403
responsdo the instigation of a person engaged in investigating %
litigating, or settling a claim, which narrates, describes,
explainsan event or condition recently perceived by the declara]
madein good faith, not in contemplation of pending or anticipate
litigation in which the declarant was interested, and while trule provided in this chapter
declarant'srecollection was clear History: Sup. Ct. Order59 Wis. 2d R1, R323 (1973).

(3) STATEMENT UNDER BELIEF OF IMPENDING DEATH. A state ‘Theadmission of double hearsay didt violate the defendasttight to confront

ment made bya declarant while believing that the declamnt’WItne(Sjses.Stfagil vLelpar_ch:clé,_m \{\As. 2d 45?247 N_.vt\gzt% 80" N

H H H H VIdenceo calls, Incluading tapes and transcrip calls, Is not Inaamissi

deathwas imminent, ,Concem'ng the Cause,or C'rcymStanCesb%l%hearsayAdmission does not violate the right to confront witnesses. Stas v
whatthe declarant believed to be the declasantpending death. los,230 Ws. 2d 495602 N.W2d 117 (Ct. App. 1999).

98.05 Hearsay within hearsay . Hearsay included within
arsayis not excludedinder the hearsay rule if each part of the
é)mbinedstatements conforms with an exception to the hearsay
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908.06 Attacking and supporting credibility of declar - (@) Thechild’'s chronological age, level of development and
ant. When a hearsay statement has been admitted in evidencecéipacityto comprehend the significance of the events and to
credibility of the declarant may be attacked, #rattacked may verbalizeabout them.

be supported by any evidence which would be admissible for (h) The childs general physical and mental health.
thosepurposes if declarant had testified as a withess. Evidence o{c) Whether the events abowhich the childs statement is

astatement or conduct by thieclarant at any time, inconsistenty ,yeconstituted criminal or antisocial conduct against the child

with the dcetﬂatr ?r:ﬁ dheellrsayt staterkllwent,bls dg%ezumeﬂaﬂy or a person with whom the child had a close emotitelationship
requirementhat the declarant may have be an opper and, if the conduct constituted a battesy a sexual assault, its

tunity to deny or explain. If the party agaivshom a hearsay : . . -
statemenhas been admittechlls the declarant as a witness, thduratlonand theextent of physical or emotional injury thereby

party is entitled to examinéhe declarant on the statement as | aused. . e .
undercross—examination. (d) The childs custodial situation and the attitudeather
History: Sup. Ct. Ordei59 Ws. 2d R1, R325 (19731991 a. 32 householdmembers to the evenabout which the child’ state
mentis made and to the underlying proceeding.
908.07 Preliminary examination; hearsay allowable. A (e) The childs familial or emotional relationship to those

statementvhich is hearsgyand which is not otherwise excludednvolved in the underlying proceeding.

from the hearsay rule under 868.02to908.045 may be allowed  (f) The childs behavior abr reaction to previous interviews
in a preliminary examination as specified if980.03 (1). concerningthe events involved.

History: 1979 c. 332 (9) Whether the child blames himself or herself forgkients
involved or has ever been told by any person not to disthese;
whetherthe childs priorreports to associates or authorities of the
eventshave been disbelieved or not acted upon; and the hild’
gélbjectivebelief regarding what consequences to himself or her
If, or persons with whom the chilths a close emotional rela
nship,will ensue from providing testimony

(h) Whether the child manifests or has manifested symptoms
8ﬁsociatedvith posttraumatic stress disorder or other mental dis
orders,including, without limitation, reexperiencing the events,

courtor hearing dfcer an ofer of proof showing the captiosf [car Of their repetition, withdrawal, regression, guilt, anxiety
the case, th@ame and present age of the child who has given ﬁéessxlwlghtgnahres_, enureﬁls, llath?lf self—deslyeem, mood chelmges,
statement, the date, time and place of the statement and the r}%ﬁﬂéoq sivepehaviors, school problems, delinquenaotisocial
andbusinesmddress of the videotape camera operabat party e .aV|or,phob|as or c_hapges in |nterpersonal relationships.
shallgive notice of the &ér of proof to all other parties, including () Whether admission of the videotape statement would

notice of reasonable opportunity féhem to view the videotape reducethe mental or emotional strain of testifying or reduce the
prior to the hearing under pdb). numberof times the child will be required to testify

(b) Prior to thetrial or hearing in which the statement ifeoéd (5) (a) If the court or hearing examiner admits a videotape
andupon noticeo all parties, the court or hearing examiner shaitatementinder this section, the party who hatedd the state
conducta hearing on thetatemens admissibility At or prior to Mmentinto evidence may nonetheless call the child to testify imme
the hearing, the court shall view the videotape. At the hearing, #i@tely after the videotape statement is shown tatiee of fact.
court or hearing examineshall rule on objections to the state Exceptas provided in patb), if that party does not call the child,
ment'sadmissibility in whole or in part. If the trial is to be triedthe court or hearing examinenpon request bgny other party
by a jury, the court shall enter an order for editing as provided §fallorder that the child be produced immediately followtng

908.08 Videotaped statements of children. (1) In any
criminal trial or hearingjuvenile fact-finding hearing under s.
48.31 or 938.31 or revocation hearing under 304.06 (3)or
973.10(2), the court or hearing examiner may admit into eviden
thevideotaped oral statement of a child who is available to t,estiﬁg
asprovided in this section.

(2) (&) Not less than 10 daysior to the trial or hearing, or
suchlater time as the court or hearing examiner permits up
causeshown, the partpffering the statement shall file with the

s.885.44 (12) showi_ngo_f the videotape statement to thier of fact for cross—
(3) The courtor hearing examiner shall admit the videotapgXamination.
statementpon finding all of the following: (am) The testimony of a child under p@) maybe taken in
(a) Thatthe trial or hearing in which the videotape statemefifcordancevith s.972.11 (2mj if applicable.
is offered will commence: (b) If a videotape statement under this section is shown at a pre
1. Before the child 12th birthday; or liminary examination under 8:70.03and the party who fdrs the

statementloes not call the chilth testify the court may not order

warrzén%?s],coaigrmses(i:grlwlﬁnl g g: g'j&da}and the interests of JLIStICeunderpar (a) thatthe child be produced for cross—examination at
) the preliminary examination.

(b) That the videotape is accurate and free from excision, alter (6) Videotaped oral statements of children under this section

ationand visual °T audio distortion. ) in the possession, custody or control of the state are discoverable
_ (c) That the child statement was made upon oath fima&- | ngerss.48.293 (3)304.06 (3d)971.23 (1) (epnd973.10 (2g)
tion or, if the childs developmental level is inappropriate floe (7) At a trial or hearing under sufd), a court or a hearing

administratiorof an oath or &ifmation in the usudorm, upon the . s ) _
?ﬁmlnermay also admit into evidence a videotape oral statement
a

::hhél?jn?ptér:tda?]rs;agf tlgﬁ;irﬁgz%[thl‘é:\[[srﬁtrsltatements are punishable ang child that is hearsay and is admissible under this chager as
' exceptionto the hearsay rule.

(d) That the time, content and circumstanokthe statement —psiory: 1085 a. 2621989 a. 311993 a. 981995 a. 77387 1997 a. 319
provideindicia of its trustworthiness. Judicial Council Note, 1985:See the legislative purpose clause in Sedtiofthis

(e) That admission of the statement will not unfairly surpris¥* N _ o o
Sub.(1) limits thishearsay exception to criminal trials and hearings in criminal,

a}ny party or_deprlveany party of a fair opportunity to meet aIIegajuvenile and probation or parole revocation cases at which the child is available to
tionsmade in the statement. testify. Other exceptions may apply when the childnavailable. See ss. 908.04 and
o ; ot 8.045 stats. Sub. (5) allows the proponent to call the ¢bitdstify and other par
(4) l_n determ_mmg whether the interests _Of jUStIC(_% warrant tﬁ s to have the child called for cross—examination. The right of a criminal defendant
admissionof a videotape statement of a child who is at least icross-examine the declarant at the trial or hearing in whiehstatement is

yearsof age but younger than 16 years of age, among the factiwittedsatisfies constitutional confrontation requirements. Californ@reen,

: f ; f U.S. 149166 and 167 (1970); StateBurns,112 Ws. 2d 131 144,332 N.W
which the court or hearlng examiner may consider are any of %57(1983). A defendant who exercises this right is not precluded from calling the

following: child as a defense witness.
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908.08 HEARSAY Updated 99-00Wis. Stats

Sub.(2) requires a pretrial fafr of proof and dearing at which the court or hearing
examinemust rule upon objections to the admissibility of the statement in whole or
in part. These objections may be based upon evidentiary grounds or upon the require
mentsof sub. (3). Ifthe trial is to be to a juryhe videotape must be edited under one
of the alternatives provided in s. 885.44 (12), stats.

Sub.(3) (a) limits the applicability of this hearsay exception to trials and hearings
which commenceprior to the childs 16th birthday If the trial or hearing commences
afterthe childs 12th birthdaythe court or hearing examiner must also find that the
interestsof justice warrant admission of the statement. A nonexhaustive list of factors
to be considered in making this determination is provided in sub. (4).

Sub.(6) refers to the statutesaking videotaped oral statements of children discov
erableprior to trial or hearing. [85 Act 262]

Sub.(5) does not violate due process. Staf@vantino,157 Ws. 2d 199458
N.W.2d 582 (Ct. App. 1990).

Interviewersneed not extract the exact understanding that “false statements are
punishable’in order to meet the requirement of sub. (3) (c), if the tape, assessed in
its totality, satisfies the requirement. Statdimmmie R.R. 2000 WI App 232 Ws.
2d 138 606 N.W2d 196
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