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CHAPTER 907
EVIDENCE — OPINIONS AND EXPERT TESTIMONY

907.01 Opiniontestimony by lay witnesses. 907.05 Disclosure of facts or data underlying expert opinion.
907.02 Testimony by experts. 907.06 Court appointed experts.
907.03 Bases of opinion testimony by experts. 907.07 Reading of report by expert.

907.04 Opinion on ultimate issue.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed An expert may give opinion testimony regarding the consistency of the complain
eral Advisory Committee are printed with chs. 901 to 91 in 59 Wis. 2d. The ant’'sbehavior with that of victims of the same type of crime onfigeftestimony will
court did not adopt the comments but ordeed them printed with the rules for ~ assisthe fact-finder in understanding evidence or determining a fact, but the expert
information purposes. is prohibited from testifying about the complainarntuthfulness. State ¥ensen,
147 Wis. 2d 240432 N.W2d 913(1988).
. ; ; ; Experienceas well as technical and academic training, is the proper basis-for giv
907.01 Opinion testimony by lay W|t_nessgs._ If the_W't' ing expert opinion. State tollingsworth,160 Ws. 2d 883467 N.W2d 555(Ct.
nessis not testifying as an expert, the witneggstimony in the App. 1991).
form of opinions or inferences is limited to thag@nions or infer Where&?e statei seeksI to introt;i]ucehtestir'&ciJJn);1 of experts who havehpeLsonaIIy
i i ; examineda sexual assault victim that the victibehavior is consistent with other
enceswhich are ratlona”y based .On the perc_eptlon o_ﬁ/\thaess victims, a defendant may request examination of the victim by its own expert.
andhelpful to a clear understanding of the witnesestimony or  satev. Maday 179 Ws. 2d 346507 N.W2d 365(Ct. App. 1993). See also State
the determination of a fact in issue. v. Schaller199 Wis. 2d 23544 N.W2d 247(Ct. App. 1995).
History: Sup. Ct. Order59 Ws. 2d R1, R205 (1973);991 a. 32 Expert opiniorregarding victim recantation in domestic abuse cases is permissi
Whena victim admitted injecting heroin about 72 hours before he testified, the tPif: State vBednarz179 Ws. 2d 460507 N.Ww2d 168(Ct. App. 1993).
courtproperly denied the defendants’ request that the witness display his arm in th&/herethe state inferred that a complainant sought psychological treatment as the
presencef the jury in an attempt to prove that the injection was more recent, and d@sultof a sexual assault by the defendant, but did fiet tfe psychologicakcords
rectly ruled that the jury was unqualified to so determine but that the discovery sough@pinions of thetherapist as evidence, it was not improper for the court to deny the
might be required outside presence of the jury before an expert competent to judgéfendanaiccess to the records after determining that the records contained nothing
the freshnessf the needle marks. EdwardsState49 Wis. 2d 105181 N.W2d 383 materialto the fairness of the trial. StateMainiero,189 Wis. 2d 80525 N.Ww2d
An attorney not qualified as an expert, could testify regarding negotiations 304 (Ct. App. 1994).
which he was an actpincluding expressing opinions about the transaction, but could An expert may give an opinion about whether a pesdoghavior and characteris
nottestify as to what a reasonably competent attorney would or should do in similes are consistent with battered wonsayndrome, but may not give an opinion on
circumstancesHennig v Ahearn 230Wis. 2d 149601 N.W2d 14(Ct. App. 1999). whetherthe person had a reasonable belief of beintamger at the time of a particu
larincident. State.\Richardson189 Ws. 2d 418525 N.W2d 378(Ct. App. 1994).
907.02 Testimony by experts If scientific. technical. or Experttestimony is necessary to establish the point of impact of an automobile

N . . . accident. Wester v Bruggink,190 Ws. 2d 308527 N.W2d 373(Ct. App. 1994).
otherspecialized knowledge widlssist the trier of fact to under Scientificevidence is admissible, regardless of underlying scientific principles, if

standthe evidence or to determine a fact in issue, a witness-qualis relevant, the witness is qualified as an expert aneMidence will assist the trier
fied as an expert by knowledge, skill, experience, training, ffact. State vPeters192 Ws. 2d 674534 N.W2d 867(Ct. App. 1995).

; ; ; i An indigent may be entitled to have the court compel the attendance of an expert
educatlonmay tes“fy thereto in the form of an opinion or Otherwitness. It may be error to deny a request for an expert to testify on the issue of

wise. suggestiventerview techniques used with a yowidld witness if there is a “partieu
History: Sup. Ct. Order59 Ws. 2d R1, R206 (1973). larizedneed” for the expert. StateKirschbaum 195 Ws. 2d 1., 535 N.W2d 462
A chemist testifying as to the alcohol content of blood may not testify as to #el- APP. 1995). o . . . . .
physiologicaleffect that the alcohol wouldave on the defendant. Stat®ailey, 54  ltemsrelatedto drug dealing, including gang-related items, is a subject of special
Wis. 2d 679196 N.W2d 664 izedknowledge ana proper topic for testimony by qualified narcotidicefs. State

Thetrial court abused its discretion in ordering the defendant to make its expérBrewer 195 Ws. 2d 295536 N.W2d 406(Ct. App. 1995). )
availablefor adverse examination because the agreemastfor the exchange of ~ Generally expert evidence of personality dysfunction is irrelevant to the issue of
expertreports only and didot include adverse examination of the expert retained bgtentin a criminal trial although it might be admissible in very limited cireum
thedefendant. Broaster Ca.Waukesha Foundry C65 Ws. 2d 468222 N.W2d  stances.State vMorgan,195 Ws. 2d 388536 N.W2d 425(Ct. App. 1995).

920, As with still photographs, a video photograpkdestimony thaa videotape aceu

In a personal injury action, the court did notierpermitting a psychologist spe fatelyportrays what the photographer saw idisight foundation for admissioof
cializing in behavioral disorders to refute a physicsamedical diagnosis where the the video tape, and expert testimony is not required. StRieterson222 Ws. 2d
specialiswas a qualified expert. Qualification of an expert is a matter of experienéd9 588 N.W2d 84(Ct. App. 1998). )
notlicensure. Karl vEmployers Ins. of \Wusau78 Ws. 2d 284254 N.w2d 255 _lt was error to exclude as irrelevant a psycholagtettimony that the defendant

The standard of nonmedical, administratiweinisterial or routine care in a hospi did not show any evidence of having a sexual disorder and that absent a sexual disor
tal need not be established by expert testimatyy claim against a hospital based d€ra person is unlikely to molest a child because the psychologist could not say that
on negligent lack of supervision requires expert testimatayne vMilw. Sanitas theabsence of a sexual disorder made it impossible for the defendant to have com
jum Foundation, Inc81 Wis. 2d 264260 N.W2d 386 Elt;eigges?lleged act. StateRichard A.P223 Wis. 2d 777589 N.W2d 674(Ct.

A jury may ?1°t |nbfer perm?nent Ioszé;f_earrlwlng capacity from evidence Of‘J]":"rlr”éPWhenth(—:‘ issue is whethexpert testimony may be admitted, and not whether it
rllentllnjur'%/ '3 4 elav\fenzcg é“g sggg)el\?wlztaoggsexpert testimony to support the 198%equired, a court should normally receive the expert testimony if the requisite con

oelev. Ra ue£_3 VS, - 3 . . . ditionshave been met and the testimony will assist the trier of fact. SiAson,

Resipsa loquitur instructions may be grounded on expert testimony in a medioalz wis. 2d 167595 N.W2d 403(1999).
malpracticecase. Kelly vHartford Cas. Ins. C&6 Wis. 2d 129271 N.W2d 676 The admissibility of novel scientifievidence: The current state of the Frye test

afﬁ%othetical question may be based on facts not yet in evid&imétzke v in Wisconsin. én Domelen. 69 MLRIB (1985)
State 92 Wis. 2d 302284 N.W2d 904(1979). 74Sl\j|:||_e£t|2ﬂ601Ewdence in Msconsin: UsindReliability to Regulate Experestimony.
The admissibility of psychiatric testimony for impeachmputposes is discussed. y

Hamptonv. State92 Wis. 2d 450285 N.W2d 868(1979). ev%tgrt]%\/é.liggz:va_%or;g;lsory process analysis of the inadmissibility of polygraph

A psychiatric withess whose qualifications as expert were conceded had Ro scie ; ; ;
tific knowledge orwhich to base an opinion as to the accuskedtk of specific intent Zhe ps_fychol%glst as a?mexper_t Wlfttness. ?)alnes,l_lEl)ZB .WBB No. 2. 993
tokill. State vDalton,98 Wis. 2d 725298 N.W2d 398(Ct. App. 1980). cientific Evidence in \iconsin after Daubert. Blinka. i%/Law Nov. 1993.

Medical records as explained to the jury a medical student were faient to The Use and Abuse of Expertitiesses. Brennan. isvLaw Oct. 1997.
supporta conviction; the confrontation right was not denied. Hagenk&tite 100
Wis. 2d 452 302 N.W2d 421(1981). 907.03 Bases of opinion testimony by experts. The

Polygraphevidence is inadmissible in any criminal proceeding unle3siais- ; ; ;
lawskistipulation was executed on or before September 1, 1981. Sbean/103 factsor data in the partlcular case upon which an expert bases an

Wis. 2d 228307 N.W2d 628(1981). opinion or inference maype those perceived by or made known
Guidelinesset for admission of testimony of hypnotized witnesses are s@ta.  t0 theexpert at or before the hearing. If of a type reasonably relied
v. /Ermstgmgtl,llo Wis. 2dd555f329 N-V\_IIZd 386(1,983)-f dentificat ugonby experts in the particular fieid forming opinions or infer
Xperttestimony regarding fingernail comparisons Tor iaentification purposes wi H H H H
admissible. State vShaw 124 Ws. 2d 363369 N.W2d 772(Ct. App. 1985). Bhcesupon the subjecthe facts or data need not be admissible in

Bite mark evidence presented by experts in forensic odontology was admissiiéidence.
State v Stinson,134 Wis. 2d 224397 N.W2d 136(Ct. App. 1986). History: Sup. Ct. Order59 Ws. 2d R1, R208 (1973991 a. 32
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The trial court properly admitted an opinion of a qualified electrical engineqinlessthe expert witness consents to act. A witness so appointed
althoughhe relied on a pamphlet objected to as inadmissible heaEsagment on ; : : : ; i
907.03and Judicial Council note. E. D.esley Co. vCity of New Berlin,62 Wis. shallbe mformemf the wltnes$ duties by the JUdge In writing, )
2d 668 215 N.w2d 657 a copyof which shall be filed with the clerk, or at a conference in

A chiropractor could testify as to a patisrgelf-serving statements when thosewhich the parties shall have opportunity to participate. A witness

statementsvere used to form his medical opinion under sub. (4). Klingman ; i i ; SH ;
Kruschke.115 Wis. 2d 124339 N.W2d 603(Ct App. 1083). so appointed shall advighe parties of the witnessfindings, if

Thetrial court erred by barring expert testimanyimpaired future earning capac &1Y; the witness depOSition.may be taken by any party; and the
ity based on government surveys. BraiMann,129 Wis. 2d 447385 N.W2d 227 witnessmay be called to testify by the judge or any paftye wit

(Ct. App. 1986). nessshall be subject to cross—examination by each padiyd

While opinion evidencenay be based upon hearsde underlying hearsay data : B . ;
may not be admitted unless it is otherwise admissible under a hearsay excepﬁiegc a party Ca”'ng the expert witness as a witness.

St%?p]/bv\geﬁsr &g;lalgz"gd 592 :26pl\é.r\t/\gdb;§§(acntb /;%p(-) nlgg?F])-eams ot trans (2) CompPENSATION. Expert withesses so appointed are entitled

u . R WV X ni H B H

form the testimony into admissible evidence. The court must determinetirden to reasonable cpmpensa.tloln in whatever sum the Jque may allow

underlyinghearsay may reach the trier of fact through examination of the expert, wiifie compensation thus fixad payable from funds which may be

cautioninginstructions, and when it must be excluded altogeBtate vWatson, 227  providedby law in criminal cases and cases involving just-com

Wis.2d 167,595 N.W 2d 403(1999). " nsatioruynder ch32. In civil cases the com ensatic?njshall be

An evaluation of drug testing procedures. Stein, Laessig, Indriksons, 1973 WEIQ L 8 p .

727. paid by the parties in such proportion angath time as the judge
o ] ) ) ) directs,and thereafter chged in like manner as other costs but

907.04 Opinion on ultimate issue. Testimony in thdorm  without the limitation upon expert witness fees prescribed by s.

of an opinion or inference otherwise admissible isabgéction  814.04(2).

ablebecause it embraces an ultimate issue to be decided by th?3) DISCLOSUREOFAPPOINTMENT. In the exercise of discretion

trier of fact. thejudge may authorize disclosure to the jury of the fact that the
History: Sup. Ct. Order59 Wis. 2d R1, R21 (1973). court appointed the expert witness.

907.05 Disclosure of facts or data underlying expert (4) PARTIES' EXPERTSOF OWN SELECTION. Nothing in this rule
opinion. Theexpert may testify in terms of opinion or inferencémits the parties in calling expert witnesses of their own selection.
and give the reasons therefor without prior disclosure of the (5) APPOINTMENTIN CRIMINAL CASES. This section shall not
underlyingfacts or dataynless the judge requires otherwise. Thapplyto the appointment of experts as provided (874.16
expertmay in anyevent be required to disclose the underlyingSHistory: Sup. Ct. Order59 Ws. 2d R1, R215 (1973); Sup. Ct. Ordéf Wis. 2d

factsor data on cross—examination. »ﬁslsgl?bl z(i:i.)s;grevents a court from compelling an expert to tesstibgically fol-
History: Sup. Ct. Order59 Ws. 2d R1, R213 (1973)991 a. 32 lows that a litigant should not be able to so compel an expert and a privilege to refuse

. to testify is implied. Burnett..\Alt, 224 Wis. 2d 72589 N.W2d 21(1999).
907.06 Court appointed experts. (1) APPOINTMENT. The

judge may on the judgs’own motion or on thenotion of any 907.07 Reading of report by expert. An expert witness
party enter an order to showause why expert withesses shouléhay at the trial read in evidence any report which the witness
notbe appointed, and may requée parties to submit nomina madeor joined in making except matter theraihich would not
tions. The judge may appoint any expert witnesses agreed upadmissible if déred as oral testimony by the witness. Before
by the parties, and may appoint witnesses of the jsdgeh its use, a copy of the report shall be provided to the opponent.
selection. An expert witness shall not be appointed by the judgenistory: Sup. Ct. Orde59 Wis. 2d R1, R219 (1973),991 a. 32
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