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CHAPTER 906
EVIDENCE — WITNESSES

906.01 Generalrule of competency 906.09 Impeachmenby evidence of conviction of crime or adjudication of delin
906.02 Lack of personal knowledge. quency.

906.03 Oath or afirmation. 906.10 Religiousbeliefs or opinions.

906.04 Interpreters. 906.11 Mode and order of interrogation and presentation.

906.05 Competency of judge as witness. 906.12 Writing used to refresh memory

906.06 Competency of juror as witness. 906.13 Prior statements of witnesses.

906.07 Who may impeach. 906.14 Calling and interrogation of witnesses by judge.

906.08 Evidence of character and conduct of witness. 906.15 Exclusion of witnesses.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed  906.04 Interpreters. An interpreter is subject to the previ
eral Advisory Committee are printed with chs. 901 to 91 in 59 Wis. 2d. The ; : i :
court did not adopt the comments but ordeed them printed with the rules for sionsof _chs.90_1 to911relating _tO qu.ahflcatlon a_s an expert a.‘nd
information purposes. theadministration of an oath orfiamation that the interpreter will

makea true translation.

petent to be a witness except as provided 38&516and885.17 . . .
or as otherwise provided in these rules. 906.05 Competency of judge as witness.  The judge pre

History: Sup. Ct. Order59 Ws. 2d R1, R157 (1973). siding at the trial may not testify in that trial as a witness. No

Thereis no “better evidence rule” that requires the production of an item ratf@bjectionneed be made in order to preserve the point.
thantestimony about the item that is comparable to the “best evidence rule” thaHistory: Sup. Ct. Order59 Ws. 2d R1, R163 (1973).
requiresproduction of a writing to prove its contentark'v. State 45 Ws. 2d 550
173N.W.2d 693 906.06 C - . 1) A

Thetrial court may not declare a witness incompetent to testifyept as provided : ompetency O juror as Wltne_SS. ( ) T THE
in this section. A witnesscredibility is determined by the fact findegtate vHan ~ TRIAL. A member of the jury may not testify as a witness before
son,149 Ws. 2d 474439 N.w2d 133(Ct. App. 1989). that jury in the trial of the case which the member is sitting as

. ajuror. If the juroris called so to testifthe opposing party shall

906.02 Lack of personal knowledge. A witness may not e afiordedan opportunity to object out of the presence of the jury
testify to a matter unless evidence is introducedigeht to sup (2) INQUIRY INTO VALIDITY OF VERDICT OR INDICTMENT. Upon

port aEfi_r:jding that the witness ha? Eersolnzl knowledge %f the matinquiry into the validity of a verdict or indictment, a juror may
ter. Evidence to prove personal knowledge ntayt need not, . tesiify as to any matter or statement occurring during the

consistof the testimony of the witness. This rule is subject t0 the, ,seqf the jurys deliberations or to thefett of anything upon
provisionsof s.907.03relating to opinion testimony by expertiheiuror's or any other jurés mind or emotions as influencing the

witnesses. juror to assent to or dissent from the verdict or indictmebor

History: Sup. Ct. Order59 Wis. 2d R1, R160 (1973)991 a. 32 : : f ; ;
A challenge to the admissibility of items takeom the defendarg’motel room, cerning the jurors mental processes in connection therewith,

onthe ground that the chain of custody was not properly established because a pBit@epithat a juror may testifgn the question whether extraneous
departmentaboratory chemist who examined the same was not present tq tesgfyejudicial information was improperly brought to the jsy’

could notbe sustained under uncontroverted proof that the condition of the exhi ; H i i
hadnot been altered by the chensstxamination, there was naexplained or miss b&&entlon or whether any outside influence was lmproperly

ing link as to who had had custodind they were in substantially the same conditioRroughtto bear upon any jurorNor may the jurots afidavit or

at the time of the chemistexamination as when taken from defendamiom. State evidenceof any statement by the juror concernimgatter about

v-McCarty 47 Ws. 2d 781177 N.W2d 819 o which the juror would be precluded from testifying be received.
A challenge to the admissibility of boots on the groundttteatictim did not prop ))-Hstory' Sup. Ct. Order59 Ws. 2d R1, R165 (19731991 a. 32

erly identify them was devoid of merit, as it was stipulated that the child said the - . .
“could be” theones she sawHer lack of certitude did not preclude admissibilityt A defendant failure to have evidence excluded under rulings of the court, oper
wentto the weight the jury should give to her testimojowland v State51 Ws. ~ atesas a waiver Sub. (2) is cited. Statehrizzell,64 Ws. 2d 480219 N.W2d 390

2d 162 186 N.W2d 319 Impeachmenof a verdict through juror Biflavits or testimony is discussed. After
HourWelding v Lanceil Management C&08 Wis. 2d 734324 N.W2d 686(1982).
’ . e Therewas probable prejudice when the question of a depraved mincewaal
906.03 Oath or affirmation. (1) Before testlfylng, every anda juror went to the jury room with a dictionary definition of “depraved” written

witnessshall be required to declare that the witness will testifyna card. State tt, 111 Wis. 2d 691331 N.W2d 629(Ct. App. 1983).

truthfully, by oath or dirmation administered in a form calculated A conviction was reversed wheegtraneous information improperly brought to

. y . . . ithejury’s attention raised reasonable possibility that error had prejudiciaioeon
to awaken the witnessconscience and impress the Witn8SS'y,qpoihetical average jungtate vPoh,116 Wis, 2d 510343 N.W2d 108(1984).

mind with the witness duty to do so. Evidence of a jurds racially—prejudiced remark during jury deliberations was not
(2) Theoath may be administered substantially in the followgompetentinder sub. (2). A 3-step procedure for impeachment of a jury verdict is

ing f ‘D | | that the testi hall oi discussed. State 8hillcutt, 119 Ws. 2d 788350 N.W2d 686(1984).
Ing form: Doyou solemnly swear that the testimony you shall gIVe,, oy jury trial, material prejudice on the partaofy juror impairs the right to a
in this matter shall behe truth, the whole truth and nothing but thury triai. That prejudicial material was brought to only one jsrattention andvas
truth, so help you God. not communicated to any other jurors is irrelevant to determining whether that infor
' mationwas “improperly brought to thry’s attention” under sub. (2). Castenada
(3) Everyperson who shall declare that the person has eonscCPedersont85 Ws. 2d 200518 N.W2d 246(1994), State. Messelt185 Ws. 2d

entiousscruples against taking the oath, or swearing iuglial 255 518 N.W2d 232(1994).

; - ; [ Extraneousnformation isinformation, other than the general wisdom a juror is
form, shall make a solemn declaration dirafation, which may expectedo possess, that a juror obtains from a non—evidentiary source. A juror who

bein the following form: Doyou solemnlysincerely and truly consciouslybrings non—evidentiary objects to show the other jurors improperly
declareand afirm that the testimony you shall give this matter bringsextraneous information before the jurStatev. Eison,188 Ws. 2d 298525
shallbe the truth, the whole truth and nothing but the truth; and thi4y-2d91 (Ct. App. 1994). ) ) ) ) ) )
. X . ub. (2) does not limit the testimony of a juror regarding clerical errors in a verdict.
you do under the pains and penalties of perjury A written verdict not reflectinghe jurys oral decision may be impeached by showing
i i ing in a timely manner andeyond a reasonable doubt that all jurors are in agreement that
. (4) The ass.ento the oath or afmatlon by the person making anerror was made. StateWilliquette, 190 Ws. 2d 678526 N.W2d 144(Ct. App.
it may be manifested by the uplifted hand. 1995).
History: Sup. Ct. Order59 Ws. 2d R1, R161 (1973),991 a. 32 An analytical framework to be used to determine whethenew trial on the
A witness who is a young child need not be formally swometet the oath orfaf  groundsof prejudice due to extraneous juror information is outlined. St&tson,
mationrequirement. State tHanson149 Ws. 2d 474439 N.W2d 133(1989). 194 Wis. 2d 160533 N.W2d 738(1995).
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Jurorsmay relyon their common sense and life experience during deliberations,No witness, expert or otherwise, should be permitted to give an opinion that
including expertise a juror may have on a particular subject. That ayama phar anothermentally and physically competent witness is tellthg truth. It was
macistdid not make his knowledge about the particulteatfof a drug extraneous improperfor a prosecutor to repeatedly inquire of a defendant whether other wit
informationsubject to inquiry under sub. (2). Statéleitkemperl96Wis. 2d 218  nessesvere mistaken in their testimangtate vKuehl,199 Ws. 2d 143545N.W.2d
538N.W.2d 561(Ct. App. 1995). 840(Ct. App. 1995).

Theextraneous information exception under sub. (2) is not limited to factual infor Evidencethat an expert in a medical malpractice action was named as a defendant
mationbutalso includes legal information obtained outside the proceeding. Statgrva separate malpractice action vimadmissible for impeachment purposes under
Wulff, 200 Wis. 2d 318546 N.W2d 522(Ct. App. 1996). this section because it did not cast light on the expettaracter for truthfulness.

Generally,the sole area jurors acempetent to testify to is whether extraneousNowatskev. Osterloh 201 Wis. 2d 497549 N.W2d 256(Ct. App. 1996).
information was considered. Except where juror bias goasuadamental issue  Characteevidence may be allowed under sub. (1) (b) based on attacks on-the wit
suchas religion, evidence of juror perceptions is not competent, no matter hew migss'scharacter made in opening statements. Allegations of a sistiece of false
taken,and cannot form the basis for granting a new trial. AndersBurmettCounty  hoodcannot imply a character for untruthfulness. The attack on the witness must be
207 Wis. 2d 585558 N.W2d 636(Ct. App. 1996). ) ) anassertion that the witness is a liar generaiyate vEugenio219 Wis. 2d 391

The trlal'court, and not the defendant or'the'defen.daattomeyls permltteq to  579N.W.2d 642(1998).
questiona juror directly at a hearing regarding juror bias. The trial codiscretion It was appropriate for an expert to testify to the nature of witnesses’ cognitive dis
in submitting questions suggested by the defendant is limited, Hefltie to submit  apjjities and how these mental impairmentteafed the witnesses’ ability to testify
questionss subject to harmless error evaluation. Stafelgado215Ws. 2d 16 o recallparticular facts, the expesttestimony that the witnesses were incapable of
572N.W.2d 479(Ct. App. 1997). lying violated the rule that a witness is not permitteebjaress an opinion on whether

It was reasonable to refuseaitow a former member of the jury from testifying ; tent witnesgelting the truth. State Wut-
as a witness ithesame case. BroadheadState Farm Mutual Insurance .7 E’Jﬁ’;ﬂ?’fg{s{}\fsl'ﬁfgggné%gtﬂl.)\/ﬁfdmfglﬁfggg)hes ng fhe frih. Staie T

Wis. 2d 231579 N.w2d 761(Ct. App. 1998).
For a juror to be competent to testify regarding extraneous information brought to . o
thejury within the sub. (2) exception, the information must be potentially prejudicigd06.09 Impeachment by evidence of conviction of

whichit may be if it conceivably relates to a central issue of the trial. After determipyq indicati H
ing whether testimony is competent under sub. (2), the court must findselésfiae €rime or adjudication of delinquency . (1) GENERAL RULE.

tory and convincing evidence that the juror heard or made the comments alleged F#RBthe purpose of attacking the credibility of a Wim@ﬂiden(?e
if it does, must then decide whether prejudicial error requiring reversal exists. Stiat the witness has been convicted of a crime or adjudicated

v Broomfield, 223 Ws. 2d 465589 N.W2d 225(1999). delinquentis admissible. The party cross—examining the witness

906.07 Who may impeach. The credibility of a withessiay Is not concluded by the witnessinswer

be attacked by any partincluding the party calling the witness. (%) EXCLUSION. Evidence ofa conviction of a crime or an
History: Sup. Ct. Order59 Wis. 2d R1, R169 (19731991 a. 32 adjudicationof delinquency may be excluded if iobative

valueis substantially outweighed lifie danger of unfair preju
906.08 Evidence of character and conduct of ~ witness. ~ dice.
(1) OPINION AND REPUTATIONEVIDENCE OF CHARACTER. Exceptas (3) ADMISSIBILITY OF CONVICTION ORADJUDICATION. Noques
providedin s.972.11 (2), the credibility of a withess may betion inquiring with respect to a conviction of a crime oraaljuds
attackedor supported by evidence in the form of reputation @ationof delinquencynor introduction of evidence with respect

opinion, but subject to the following limitations: thereto,shall be permitted until the judge determines pursuant to
(a) The evidence may refer only to character for truthfulness901.04whether the evidence should be excluded.
or untruthfulness. (5) PenDENCY OF APPEAL. The pendency of an appeal there

(b) Except with respedb an accused who testifies in his or hefrom does not render evidenoéa conviction or a delinquency
own behalf, evidencef truthful character is admissible only afteradjudicationinadmissible. Evidence of the pendency of an appeal
the character of the witness fouthfulness has been attacked bys admissible.
opinion or reputation evidence or otherwise. History: Sup. Ct. Order59 Ws. 2d R1, R176 (1973991 a. 321995 a. 77

(2) SPECIFICINSTANCESOF CONDUCT. Specific instances of the g This section applies to both civil and criminal actions. Where a plaistisked

- ; . y his own attorney whether he has ever been convicted of a crime, he can be asked
conductof a witness, for the purpose of attacking or supporting t6& cross—examination as to the number of times. Underwd@tiasser8 Ws. 2d

witness’scredibility, other than a conviction of a crime or an adjup68 180 N.w2d 631 ) ) ] » ] o
dication of delinquency as provided in 806.09 may not be It is not error to give an instruction as to prior convictionsfestaig credibility

Lot ! A i “ isd ", McKissicktate 49 Ws. 2d
provedby extrinsic evidence. They mayowever subject to s. g”é‘? nihe priof case was merely a misdemeanor”. MckissicitateA9 Ws
972.11(2), if probative of truthfulness or untruthfulness and not wherea defendant answers on direct examination with respect to the nuafiber
remotein time, be inquired inton cross—examination of the wit his prior convictions are inaccurate or incomplete, then the correct and complete facts

— i i i i i< Maybe brought out on cross—examination, during which it is permissibtedion
nessor on cross-examination of a witness who testifies tohis the crime by name in order to insure that the witness understands which particular

her character for truthfulness or untruthfulness. convictionis being referred to. Nicholas State49 Ws. 2d 683183 N.w2d 1.

(3) TESTIMONY BY ACCUSEDOR OTHERWITNESSES. The giving Profferedevidence that a witness had been convicted of drinkiegs#s 18 times
of testimonywhether by an accused or by any other witness d#@e last 19 years could be rejected as immaterial where the evaieémo afect

. f th ivil ) = L .hiscredibility. Barren vState55 Ws. 2d 460198 N.W2d 345
notoperate as a waiver of the privilege against se _lncrlmlnatlor‘/\/henthe defendant in a rape case denied the incident in an earlier rape case tried

whenexamined with respect to matters which relate only to-credi juvenile court, impeachment evidence of a polidicef that the defendant had
bility. admittedthe incident at the time was not barred by sub. (4). SanfGiate76 Wis.
; . . . 2d 72,250 N.w2d 348
History: Sup. Ct. Order59 Ws. 2d R1, R171 (1973975 c. 184421; 1991a. X X . . .
321995 a. 77225, Vxhena vylttr)ess truthfu{l){)ackngwlecdgets a prior E[pnv!ctggglgftlurzzlztp the nature
: ; ; - i ; - the conviction may not be made. Contrary position in . 424 is incer
Thetrial court committed plain error by admitting extrinsic impeaching testimon :
ona collateral issue. McClelland State84 Wis. 2d 145267 N.Ww2d 843(1978).  'ect- Voith v. Buser83 Ws. 2d 540266 N.W2d 304(1978). ,
Wherecredibility of a witness was a critical issue, exclusion of eviderfeeeof A defendans 2 prior convictions for bgfary were admissible to prove intent to
undersub. (1) was grounds for discretionary reversal. StaBaiyler 110 Wis. 2d ~ Usegloves, & long pocket knife, a crowpend a pillow case as Iplarious tools. ®n-

Impeachmenof an accused by extrinsic evidence on a collateatier was harm ~_ Cross—examination on prior convictions without the trial ceuttfesholdieter
lesserror State vSonnenbey, 117 Ws. 2d 159344 N.\W2d 95(1984). mination under sub. (3) was prejudicial. GyrionBauer 132 Ws. 2d 434 393

Absentanattack on credibilitya complainans$ testimony that she had not initiated N.W.2d107(Ct. App. 1986). . W N .
acivil action for damages was inadmissible when used to balstdibility. State An accepted guilty plea constitutes a “conviction” for purposes of impeachment
v. Johnson149 Wis. 2d 418439 N.W2d 122(1989), confirmed]53 Ws. 2d 121  undersub. (1). State.Virudeau157 Ws. 2d51, 458 N.W2d 383(Ct. App. 1990).
449 N.W2d 845(1990). An expunged conviction is not admissible to attack witness credibitgtev.
Allegations of professional misconduct against the prosecutigsychiatric Anderson160 Ws. 2d 435466 N.W2d 681(Ct. App. 1991).
expertinitially referredto the prosecutds ofice but immediately transferred to a Whetherto admit evidence of prior convictions for impeachment purposes
specialprosecutor for investigation and possible criminal proceedings were properyuiresconsideration off1) the lapse of time since the conviction, (2) the rehabilita
excludedas a subject of cross—examination of the exghegtto a lack of logical cen tion of the person convicted, (3) the gravity of the crime, and (4) the involvement of
nectionbetween the expert anble prosecutor necessary to suggest bias. Statedishonestyin the crime. If allowed, the existence and number of convictions may be
Lindh, 161 Ws. 2d 324468 N.W2d 168(1991). admitted, but the nature of the convictions may not be discussed. . Rati&h/203
Whethera witnesss credibility has been didiently attacked to constitute an Wis. 2d 288 553 N.W2d 824(Ct. App. 1996).
attackon the witness’ character for truthfulness permitting rehabilitating character Evidencethat exposed a witnessprior life sentences artidat he could séér no
testimonyis a discretionary decision. StateAnderson,163 Ws. 2d 342471  penalconsequences from confessing to the crime in question was properly admitted.
N.W.2d 279(Ct. App. 1991). Statev. Scott, 2000 WI App 51234 Ws. 2d 129608 N.W2d 753
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906.10 Religious beliefs or opinions.  Evidence of the eventof an appeal. If ariting is not produced or delivered pur
beliefsor opinions ofa witness on matters of religion is not admissuantto order undethis rule, the judge shall make any order jus
siblefor the purpose of showing that by reason of their nature ttiee requires, except that in criminal cases when the prosecution

witness’scredibility is impaired or enhanced. electsnot to complythe order shall be one striking ttestimony
History: Sup. Ct. Order59 Wis. 2d R1, R184 (1973):991 a. 32 or, if the judge in the judgs’discretion determines that the inter
. . estsof justice so require, declaring a mistrial.
906.11 Mode and order of interrogation and presenta - History: Sup. Ct. Order59 Ws. 2d R1, R193 (19731991 a. 32

tion. (1) CoNTROLBY JUDGE. The judge shall exercise reason ) )
able control over the modand order of interrogating witnesse206.13  Prior statements of witnesses. (1) EXAMINING

andpresenting evidence so as to do all of the following: WITNESS CONCERNING PRIOR STATEMENT. In examining a witness
(a) Make the interrogatioand presentation fekctive for the CONCerninga prior statement madgy the witness, whether written
ascertainmenof the truth. or not, the statement need not be shown or its contents disclosed

to the witness at that time, but on request the same shall be shown

(b) Avoid nee_dless consumption of time. or disclosed to opposing counsel upon the completidinadpart
(c) Protect witnesses from harassment or undue embarrgsShe examination.

ment. ) (2) EXTRINSIC EVIDENCE OF PRIORINCONSISTENTSTATEMENT OF

(2) SCOPEOF CROSS-EXAMINATION. A witness may be cross— , wirness, (a) Extrinsic evidence of a prior inconsistent statement
examinedon any matter relevant to any issue in the case, includigga witness is not admissible unless any of the following is appli
credibility. In the interests of justice, the judge may limit crossgzpe-
examinationwith respect to mattersot testified to on direct 1. The witness was so examined while testifying as to give the
examination. witnessan opportunity to explain or to deny the statement.

(3) LEADING QuESTIONS. Leading questions should not be 5 " \yitness has not been excused fgiving further testi
usedonthe direct examination of a witness except as may be nﬁ?on)}in the action

essaryto develop the witness'testimony Ordinarily leading . R . .

questions should be permitted on cross—examinationcivih 3. The interests of justice otherwise require.

casesa party isentitled to call an adverse party or witness identi (0) Paragrapt{a) doesnot apply to admissions of a party—
fied with the adverse party and interrogate by leading questioRgPonentas defined in £08.01 (4) (b)

History: Sup. Ct. Order59 Wis. 2d R1, R185 (1973):991 a. 321999 a. 85 History: Sup. Ct. Ordei59 Wis. 2d R1, R197 (19731991 a. 321999 a. 85
A question is not leadiriit merely suggests a subject rather than a specific answ%rA witness for the defense could be impeadbegrior inconsistent statements to
which may not be a true one. HicksState47 Ws. 2d 38176 N.W2d 386 thedistrict attorney even though made in the course of plemibarg as to aelated

It is error for a trial court to restrict cross—examinatiban accomplice who was offense. Taylor v State52 Wis. 2d 453190 N.W2d 208

grantedimmunity, but the conviction will not be reversed if the error was harmless, A_Statement by a defendant, not admissibleas of the prosecutios’case
Statev. Schenk53 Wis. 2d 327193 N.W2d 26 ecauseaken without the presence of his counsel, mayskee on cross—examination

A defendant who testifies in his own behalf may be recalled for further Cm%fé)_r\/{/rr‘]z%efé:gmem if the statement is trustwortild v. State57 Wis. 2d 344204

examinatiorto lay a foundation for impeachment. Evidence that on a prior occasion

the defendant did not wear glasses and that he had a gun similar to that described fyPright line test for determining whether a defendaptior inconsistent state

the complainant was admissible when it contradicted earlier testimony of thedefe%fs tésdaf%'ﬁg'?\lf\%z"g%%%%gpi‘ég ‘g‘gg;er it was compelled. Sitekett,150

ant. Parham vState 53 Wis. 2d 458192 N.Ww2d 838 ‘ 7o ‘ A P . )
This section is applicable in criminal cases. A defense investigagmorts of wit

A trial judge should not strike the entire testimony ofefense witness for refusal intervi tat ts und b. (1), but onl t be disclosed if def
to answer questions bearing on his credibility which had little to do with guilt or inn§€SS" irwews are sda ﬁmen s under sub. ( )'h ut only mus ed ISC Oﬁe 1 It detense
cenceof defendant. State Monsoor 56 Wis. 2d 689203 N.W2d 20 counsehas examined the witness concerning the statements made to the investigator

A trial judges admonitions to an expert witness did not give the appearanceofju%tlatev' Hereford,195 Ws. 2d 1054537 N.W2d 62(Ct. App. 1995).

cial partisanship requiring new trial. PeepleSagent,77 Ws. 2d 612253 N.W2d . . . .

459p prequiring pessg 2 906.14 Calling and interrogation of witnesses by
Theextent of, manneand right of multiple cross-examination byfelient coun  judge. (1) CALLING BY JUDGE. Thejudge mayon the judges

selrepresenting the same party can be controlled by the trial court. Hochg8e®el v q\wn motion or at the suggestion of a partll witnesses, and all

Felippo,78 Ws. 2d 70253 N.W2d 526 . . ~ . .
A defendant has no right to be actively represented in court both by himself or mrtlesare entitled to cross—examine witnesses thus called.

selfand by counsel. Moore Btate83 WSs. 2d 285265 N.W2d 540(1978). (2) INTERROGATIONBY JUDGE. The judge may interrogate wit

Leadingquestions were properly used to refresh a witsgsgmory Jordan v nesseswhether called by the judae or by a part
State,93 Wis. 2d 449287 N.w2d 509(1980). W y Judg y a party

By testifying to his actions on the day a murder was committed, the defendant(3) OBJECTIONS. Objections to thealling of witnesses by the
waivedthe self-incriminatiorprivilege on cross—examination as to previous actionfudge or to interrogation by the judge may be made at the time or

reasonablyelated to the direct examination. NeelyState,97 Ws. 2d 38292  githe next available opportunity when the jury is not present.

N.W.2d 859(1980). .
; : : - : : .. History: Sup. Ct. Order59 Ws. 2d R1, R200 (1973);991 a. 32
Thetrial courts bifurcation of issues for trial was authorized under sub. (1). Zawis A trial judges elicitation of trial testimony is discussed. SchultStates2 Wis.

towski v. Kissinger 160 Wis. 2d 292466 N.W2d 664(Ct. App. 1991).

The use of leading questions in direct examination ofiitd is discussed. State 2d 737,264 N.W2d 245
v. Barnes203 Wis. 2d 132552 N.W2d 857(Ct. App. 1996). . .
_ A chart prepared by the prosecutor during a trial, in thesjiymgisence, to catego 906.15 E?(C|US|0n of witnesses. (1) At the requestlof a
rize testimony was not summary under s. 910.06 but was a “pedagogical devicgyarty, the judge or court commissioner shall order witnesses
B P N ad oot Ao &l ey e" (e sectiostate vOlson 217 Ws. — excludedso that they cannot hear the testimony of aligresses.

The rule of completeness for oral statements is encompassed within this secdldaejudge or court commissioner may also make the order of his

A party’s use of an out-of-court statement to show an inconsistency does rot agoher own motion.

matically give the opposing party the right to introduce the whole statement. Under . : :
therule of completeness, tlveurt has discretion to admit only those statements nec (2 . Subsectior{1) does not authorize exclusion of any of the

essaryto provide context and prevetistortion. State.\Eugenio219 Wis. 2d 391  following:
S79N.W.2d 642(1998). (@) A party who is a natural person.

906.12 Writing used to refresh memory . If awitness uses _(b) An oficer or employee of a party which is rohatural per
awriting to refresh the witnessmemory for the purpose of testi SOndesignated as its representative by its attorney _
fying, either before or while testifying, an adverse party is entitled (C) A person whose presence is shown by a party to be essential
to have it produced at the hearing, to inspect itrtss—examine to the presentation of the pasycause.

the witness thereon, and to introduce in evidence those portiongd) A victim, as defined in €50.02 (4) in a criminal case or
which relate to the testimony of the witned§it is claimed that avictim, as defined in £38.02(20m), in a delinquency proceed
thewriting contains matters not related to the subject matter of ting under ch938, unless the judge or court commissioner finds
testimony,the judge shall examine the writing in camera, excigbatexclusion of the victim isecessary to provide a fair trial for
any portions not so related, and order delivery of the remainderth® defendant or a fair fact-finding hearing for the juvenile. The
the party entitled thereto. Any portion withheld over objectiongresencef a victim during the testimony of other withesses may
shallbe preserved and made available to the appellate court inribeby itself be a basis for a finding that exclusion of the victim is
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906.15 WITNESSES

necessaryo provide a fair trial for the defendant or a faict—
finding hearing for the juvenile.

(3) The judge or court commissioner may direct tlit
excludedand non-excluded witnesses be kept separate until
called and may preventhem from communicating with one

anotheruntil they have been examined or the hearing is ended.
History: Sup. Ct. Order59 Wis. 2d R1, R202 (1973);991 a. 321997 a. 181
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