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CHAPTER 904
EVIDENCE — RELEVANCY AND ITS LIMITS

904.01 Definition of “relevant evidence”. 904.08 Compromise and &drs to compromise.
904.02 Relevantevidence generally admissible; irrelevant evidence inadmissibl@04.085 Communications in mediation.
904.03 Exclusionof relevant evidence on grounds of prejudice, confusion, @#04.09 Payment of medical and similar expenses.

wasteof time. 904.10 Offer to plead guilty; no contest; withdrawn plea of guilty
904.04 Characterevidencenot admissible to prove conduct; exceptions; othe®04.11 Liability insurance.

crimes. 904.12 Statement of injured; admissibility; copies.
904.05 Methodsof proving character 904.13 Information concerning crime victims.
904.06 Habit; routine practice. 904.15 Communication in farmer assistance programs.

904.07 Subsequent remedial measures.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed  Qr by other rules adoptdny the supreme court. Evidence which
eral Advisory Committee are printed with chs. 901 to 91 in 59 Wis. 2d. The is not relevant is not admissible

t did not adopt th ts but ordeed th inted with the rules f .
fn?gﬁm;m”nopﬁr;’gse;’ comments but ordeed them printed wi e ruesor History: Sup. Ct. Order59 Ws. 2d R1, R70 (1973).

A defendant does not have a constitutional right to present irrelevant evidence.

. “ . » “ . Statev. Robinson146 Ws. 2d 315431 N.W2d 165(1988).
904.01 Definition of “relevant evidence”. Relevant ev

dence”’means evidence having any tendency to make the eX84.03 Exclusion of relevant evidence on grounds of
tenceof any factthat is of consequence to the determination of thgejydice, confusion, or waste of time.  Although relevant,
action more probable or less probable than it would be witheut evidencemay be excluded its probative value is substantially

evidenge. outweighedby the danger of unfair prejudice, confusiontiué
E:/Sizj(:géec?fipdecfgnag:grgip?:ditzudreRc:)Lf' rsgr?egllzggr)tlly after addary is properly issuespr miSIeading the junor by considerationsf undue dEIay
admitted. State vHeidelbach9 Ws. 2d 350182 N.W2d 497 wasteof time, or needless presentation of cumulative evidence.

The introduction of aportion of a bloodstained mattress was both relevant and History: Sup. Ct. Order59 Ws. 2d R1, R73 (1973). ) o
materialby tending to make more probable the prosecutidaim that the victim had ~Underthis section it was within theiscretion of the trial court to admit the victan
beenwith the defendant and had been molested by him. Bailtates5 Ws. 2d  bloodstainedhightgown and to allow it to keent to the jury room where: (a) the night
331, 222 N.W2d 871 gownclearly was of probative value, since available photographs failed to show the

The difference between relevancy and materiality is discussed. If counsel faildfffiersideot the garment, (b) the article wast of a nature that would shock the sensi
statethe purpose of a question objected to on grounds of immatetiadityourimay fities of thejury and inflame it to the prejudice of defendant, and (c) no objection
excludethe evidence. ‘State Becker 51 Wis. 2d 659188 N.W2d 449 wasmade to sending the item to the jury room.  Jon&sate,70 Ws. 2d 41233

Themost important factor in determining the admissibility of evidence of conduct : o : e
prior to an accident is the degree of probability that the conduct continuethentil . Evidenceof alcoholic degenerative impairmeott the plaintif’s judgment had
accidentoccurred. Evidence of the defendangckless driving 12 1/2 milésoom l,\'/lm'md pgbatllve7\£a\l;\1‘e, ;z(ijr4(21L17t\£\/ﬂgnevc\112%y4yig55|ble prejudicealsiVy Wild

! - B asonryCo., Inc. s. .
accidentscene was irrelevant. Hart$tate5 Wis. 2d 371249 N.wd 810 Thetrial court did not abuse its discretion in refusing to axiitibits ofered at

Evidence of crop production in other years was admissible to prove dafoage : -
injury to a crop. Cutler Cranberry Co.@akdale Elec. Cooff8 Ws. 2d222 254 %Qgelélﬁg/.hgrgfégb%sctﬁ%sws g§f§g§%4b9>/’\?r\/?l%fd05f5f§cts not previously referred to.

N.W.2d 234 Whereevidence was introduced for the purpose of identificationptbbative

A complaining witness failure to appear to testify on 2 prior trial dates was n ; ; i | Fes
relevantto the credibility of the witness. RogersState 93 Wis. 2d 682287 N.w2d C{éﬂ;g (;ch\?\‘nSo.iuzcé %”%%ﬂ?&gdr%%% case exceeded the prejudieiel. eSanford v

774(1980). . N
- L Wherethe defendant was clysd with attempted murder of policdicérs in pur
Testimonythatweapons were found at the accuséwime was admissible as partg it of the defendant following an armed robbethe probative value of evidence

of a chain of facts relevant to the accuseutent to deliver heroin. State\Wedge- concerningthe armed robbergnd showing motive for the murder attempt was not

worth, 100 Ws. 2d 514302 N.W2d 810(1981). _ substantiallyoutweighed by the danger of unfair prejudice. Holm&tate76 Wis.

~ Evidenceof a defendang’ prior sexual misconduct was irrelevant where the onlgd 259 251 N.W2d 56

issuein a rape case was whether the victim consented. Sttsteen,108 Ws. 2d If evidence of other conduct is nofesed for a valid purpose under s. 904.04 (2),
723 324 N.W2d 426(1982). the balancing test under s. 904.03 is inapplicable. St&pragginy7 Ws. 2d 89

Evidenceof post-manufacture industopstom was admissible under the facts o252 N.W.2d 94
aproducts liability case. Evidence of a good safety record of the product was-not rel\though a continuance is a more appropriate remfedysurprise, if an unduly
vant. D.L. v. Huebner110 Ws. 2d 581329 N.W2d 890(1983). long continuance would be required, exclusion of surprising evidence njagtbe

HLA and red blood cell test results showing the probability of exclusion and tfied under this section. State®’Connor 77 Wis. 2d 261252 N.W2d 671
paternityindex are generally admissiblearcriminal sexual assault action in which | g prosecution for possession of amphetamines, it was anaftdiseretion to
theassault allegedly resulted in the birth of a cthldt the probability of paternity admitand send to the jury room a syringe and hypodermic needles that had only slight
is not generally admissible. StateHartman145 Ws. 2d 1426 N.W2d 320(1988).  relevanceto the chage. Schmidt vState,77 Ws. 2d 370253 N.W2d 204

Third—partytestimony corroborating the victistestimonyagainst one defendant  The right of confrontation is limited by s. 904.03 if the probative value of the
wasrelevant as to a 2nd defendant deat with diferent acts where the testimony desiredcross—examination is outweighed by the possibility of unfair or undue preju
tendedto lend credibility to the victins testimony against the 2nd defendant. Statelice. Chapin v State;78 Ws. 2d 346254 N.W2d 286

v. Patricia A.M.176 Ws. 2d 542500 N.W2d 289(1993). o . Evidencethat resulted in surprise was properly excluded under this section. Lease
Evidenceof noncriminal conduct to negate the inference of criminal coriduct AmericaCorp. v Ins. Co. of N. Americe38 Wis. 2d 395276 N.w2d 767(1979).

generallyirrelevant. State.viabor 191 Ws. 2d 483529 N.W2d 915(Ct. App. Thetrial court abused its discretion by excluding aficizfl blood alcohol chart

1995). offeredin evidence by an accused driv&tate vHinz, 121 Ws. 2d 282360 N.W2d

~ Evidenceof why a defendant didot testify has no bearing on guilt or innocence56 (Ct. App. 1984).

is not relevant, and is inadmissible. Stateleuer212 Ws. 2d 58567 N.W2d 638 When evidence of a sexual assault was the only evidence of an element of the

(Ct. App. 1997). chargedkidnapping ofense, withholding the evidence on the basis of unfair preju

A psychologiss testimony that the defendant did not show any evidence of havigige unfairly precludethe state from obtaining a conviction. Stat&vande169
asexual disorder and that absent a sexual disorder a person is unlikely to molggtsa 2d 422485 N.W2d 282(Ct. App. 1992).

child was relevant. State Richard A.P223 Ws. 2d 777589 N.W2d 674(Ct. App. A defendans intoxication, for purposes of motor vehicle statutes, digerase

1998). ) ) demonstrat¢hat the defendasst'statements were untrustworttState vBeaver181
A negative gunshot residtest cannot conclusively prove that a person was n@ijis. 2d 959 512 N.W2d 254(Ct. App. 1994).

the shooter of a gun, but it is relevant as it has a tendency to make it less probabllane Ti L h
ght to confrontation is not violated when the court precludes a defendant
Statev. De Real225 Ws. 2d 565593 N.W2d 461(Ct. App.1999). from presenting evidence that is irrelevant or immaterial. Stafie@all, 202 Ws.
2d 29, 549 N.W2d 418(1996).

904.02 Relevant evidence generally admissible; irrele -

vant evidence inadmissible.  All relevant evidence is admis 904.04 Character evidence not admissible to  prove
sible, except as otherwise provided by the constitutions of tkenduct; exceptions; other crimes. (1) CHARACTER EVI-
United States and the state ofatbnsin, by statutdyy these rules, pENCE GENERALLY. Evidence of a persamtharacter or a trait of
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the persors character is not admissible for f@pose of proving In addition to the sub. (2) exceptions, a valid basis for the admisfsither crimes

; ; ; ; idenceis to furnish the context ¢he crime if necessary to the full presentation of
that the person acted in conformity therewith on a particular 0CGd ace. State Chambersi73 Ws. 2d 237496 N.W2d 191(Ct. App. 1092).

sion, except: There is no presumption of admissibility or exclusion for other crimes evidence.
(a) Character of accused. Evidence of a pertinent trait of theState vSpeer176 Ws. 2d 101, 501 N.\W2d 429(1993).

) : -~ Evidenceof other crimes may befefed in regard tthe question of intent despite
accused'sharacter déred by an accused, or by the prosecu“qqedefendans assertion that the clgad act never occurred. Stat€lark,179 Ws.

to rebut the same; 2d 484, 507 N.W2d 172(Ct. App. 1993).
(b) Character of victim. Exceptasprovided in s972.11 (2), Other actsvidence is subject to a 3-step inquiry to determine admissillity

. - . o . ust:(1) fit one of the exceptions in sub. (2), (2) be probative of a proposition other
evidenceof a pertinent trait of character of the victim of the CI"mgan disposition and character to commit the present alleged act, and (3) be relevant

offeredby an accusedyr by the prosecution to rebut the same, as an issue in the case. The probative value of other acts evidence is partialy depen
i i ioti denton its nearness in time, place and circumstamdlee alleged act sought to be

§VI?t$nce of ach?rac_tetra# of pg;ceglnesg ?f th.z V'Ct'nfﬁf??h proved. State vJohnson184 W, 2d 324 516N.W2d 463 (Ct. App. 1994).

,y " € prosecu !On In a homicide caserebut evidence tha € Otheracts evidence is relevant if a jury could find by a preponderance of the evi

victim was the first aggressor; dencethat the defendant committed the other act. An acquittal does not prégent of
(c) Character of witness. Evidence of the character of a wit Q%;V'fg{‘f,‘a;’_f;‘dp{g’;g%‘ E_f\%zpdu%%o(%:is:g:aholrgmg&g?r (his section. Statetan

ness, as prowded in £06.07 906.08and906.09 Other acts evidence in a child sexual assault case was admissible where the type
(2) OTHER CRIMES, WRONGS, OR ACTS. Evidence of other of contact was diérent and the victims were of aféifent genderbecause the prior

. / AC t bative of the defendantesire f tification from children.
crimes,wrongs, or acts is not admissible to préve character of Satey Tabor 191 Ws. 54 483520 N.W2d ;{g@ﬁ“ﬁgg'{g@g‘;_“ rom chiidren

aperson in order to show that the person acted in conformity therero be admissible for purposes of identityther—acts evidence” must have a simi
with. This subsection does not excludedhi@lence when téred larity to the present &nse so that it can be said that the acts constitute the imprint

f g of the defendantState vRushing197 Ws. 2d 631541 N.W2d 155(Ct. App. 1995).
for other purposes, such peof of motive, opportunityintent, Verbal statements may be admissible as other acts evidence even when not acted

preparation, plan, knowledge, idenfity absencef mistake or ypon. State.weske197 Ws. 2d 906541 N.W2d 225(Ct. App. 1995).

accident. Thereis not gper serule that enables the state to always submit other acts evidence
History: Sup. Ct. Order59 Wis. 2d R1, R75 (1973}975 c. 1841991 a. 32 onmotive and intent. The evidence is subject to general strictures against use when
A defendant claiming self defense can testify as to specific past instances of {fi§ defendans concession on the element for which it fewfd provides a more

lenceby the victim to show a reasonable apprehension of damgMorris v State, ~ directsource of proof. State Wallerman,203 Ws. 2d 158552 N.W2d 128(Ct.

58 Wis. 2d 144205 N.W2d 559 Apg- %996)- © o defendars orobati o stat ath sitions thereof
Evidenceof delinquency in makingithholding tax payments by 3 other corpora _ Evidenceot a detendars probation or parole status and the conditions thareo

tions of whichthe accused had been president was admissible to show wilfulnes@@missibléf the evidence demonstratemtive for or otherwise explains the defen

theaccused in failing tonake such payments as president of a 4th corporation. Stntscriminal conduct. The status itself must provide the motive for the action. An

v. Johnson74 Ws. 2d 26 245 N.W2d 687 actionin direct violation of a condition may not be admitted to demonstrate an irre
If a prosecution witness is chad with crimes, the defendant cafeokvidence sistibleimpulse to commithe particular crime. StateKourtidias,206 Ws. 2d 573

of those crimes and otherwise explore on cross—examination the subjective mot GN-W.2d 858(Ct. App. 1996).

h : h 3-step analysis is applied to determine the admissibiliother acts evidence.
for the witness testimony State vLenarchick,74 Wis. 2d 425247 N.W2d 80 e yiononent of the evidence bears theden of persuading the court that the

Whena defendant claims accident in shooting the deceased, the prosecution epinquiry is satisfied. The proponent and opponent of the evidence must clearly
present evidence of prior violent acts to prove intent and absence of accident. KiRglatetheir reasonor seeking admission or exclusion and apply the facts to the
v. State,75 Wis. 2d 26248 N.w2d 458 o ) analyticalframework. State.\8uilivan,216 Ws. 2d 768576 N.W2d 30(1998).

Thetrial court did not err imefusing to grant a mistrial where police reports-con A psychologist testimony that the defendant did not show any evidence of having
cerningan unrelated pending clgaragainst the defendant and the deferslamhtal  a sexual disorder and that absent a sexual disorder a person is unlikely to molest a
historywere accidentally sent to the jury room. Johns@tate75 Ws. 2d 344249 child was relevanand was admissible under this section in tandem with's. 907.02.
N.W.2d 593 Statev. Richard A.P223 Wis. 2d 777589 N.W2d 674(Ct. App. 1998).

Evidenceof thedefendans prior sales of other drugs was admitted under s. 904.04 Otheracts evidence may be admitted for purposes other than those enumerated in
(2) as probative of the intent to deliver cocaine. PeaslBjate83 Ws. 2d 224265  sub. (2). Evidence of a history of assaultive behavior was properly admitted in rela
N.W.2d 506 (1978). tion to entitlement to punitive damages that rested on proof of either the defendant’

Evidenceof the defendarg’prior fighting was admissible to refute the defendant intentionaldisregard of thelaintiff’s rights or maliciousness. SmithGolde 224
claim of misidentification and to impeach a defense witness. St&mwicki,93  Wis. 2d 518592 N.W2d 287(Ct. App. 1998). ) ) )

Wis. 2d 63 286 N.W2d 612(Ct. App. 1979). WhEna defsegdant seeks to {ntrcr)]dutl:g other aqt;;h\_ndergce ;)f a crlrlne_con%Tlttted by

The defendans 2 prior convictions for bgtary wereadmissibleto prove intent &N UNKNOwn Srd—=person, courts should engage Iuian S—step analysis. otate
to use gloves, a long pocket knife, a crowlaard a pillowcase as fglarious tools. V- Scheidell227 Wis. 2d 285595 N.W2d 661(1999). ) )
Vanluev. State 96 Wis. 2d 81291 N.W2d 467(1980). Theexception to the general rule barring other acts evidence is expanded in sexual

Criminal acts of the defendaatto-conspirators were admissible to prove plan anﬁs:g#]%afggbi‘?gmgﬁlgrgftms%'_ns\{gg”g% ﬂy"tlig;?r}'raﬁoevvvv%ﬁr ;r,]t?cﬁ}/;?g%waanm_um
motive. Haskins vState,07 Wis. 2d 408294 N.W2d 25(1980). Statev. Davidson, 2000 WI 91236 Ws. 2d 537613 N.W2d 606

Evidenceof other crimes was admissible to show plan and ident8tate v '
Thomas98 Ws. 2d 166295 N.W2d 784(Ct. App. 1980). .

Evidenceof a similar killing committed 12 hours after the shooting in issue wa804.05 Methods of proving character. (1) REPUTATION
relevantto show that both slayings sprang from likental conditions, and to show or oPINION. In all cases in which evidence of charactea trait

planor scheme. Barrera 8tate 99 Wis. 2d 269298 N.W2d 820(1980). ; eci ;
Evidenceof the defendarg’prior sexual misconduct was irrelevarten the only of character of a person IS admissible, proof may be made by testi

issuein a rape case was whether the victim consented. Stalsteen108 Ws. 2d MONYy as to reputation or by testimony in the form of an opinion.

723 324 N.W2d 426(1982). On cross—examination, inquiry is allowabigo relevant specific
Other crimes evidence was admissible to complete the story of the crima& on jnstance<f conduct.

by proving its immediate context of happenings near in time and place. .Ragv . .

115Wis. 2d 334340 N.W2d 498(1983). (2) SPECIFICINSTANCESOFCONDUCT. In cases in which charac
Othercrimes evidence was admissible to rebutiiiendant claim that his pres  ter or a trait of character of a person is an essential element of a

encein the backyaraf a buglarized home was coincidental and innocent. State i ifi

Rutchik, 116 Wis. 2d 61341 N W2d 639(1984) V_(:harge,claflrpﬁ or defer;se, gro?f maaiso be made of specific
Wherethe accused claimed that a shooting was in self-defense, the court abt'ﬁ%ance& € persors conauct.

its discretion by excluding opinion evidenegto the victing reputation for violence. ~ History: Sup. Ct. Order59 Ws. 2d R1, R80 (1973),991 a. 32

Statev. Boykins,119 Wis. 2d 272350 N.W2d 710(Ct. App. 1984). A detectives opinion of a drug addist'reputation for truth and veracity didt
Underthe “greater latitude of proof” principle applicalteother acts evidence in qualify to prove reputation in the community because it was based on 12 varying

sexcrimes, particularly those with children, sex acts committed against the complaiginionsof persons who knew the addict, from which a community reputation could

antand another young girl 4 and 6 years prichechaged assault were admissible Notbe ascertained. EdwardsState49 Ws. 2d 105181 N.W2d 383

under sub. (2) to show plan or motive. Stateriedrich,135 Wis. 2d 1398 N.w2d Whena defendans' character evidence is by expert opinion and the proseaution’

763(1987). attack on the basis tiieopinion is answered evasively or equivocétihen the trial
Theadmission under sub. (2) of a prowling ordinance violation by the defend&gurtmay allow the prosecution to present evidence of specific incidents of conduct.

accusecf second-degree sexual assault and robbery was harmlessStatry ~ King v. State75 Ws. 2d 26248 N.\W2d 458

Grant,139 Wis. 2d 45406 N.W2d 744(1987). Self-defense—prior acts of the victim. 1974 WLR 266.
Admissionof prior crimes evidence is discussed. Stafevers139Wis. 2d 424

407 N.W.2d 256(1987). - . .
Evidence of the defendastuse of an alias was relevant to show the deferssdan904'06 Habit, routine practice. (1) ApmissiBiLiTy. Except

intentto cover up participation in a sexual assault. Staemeron,162 Ws. 2d 521 tasprovide_d in s972.11 (2 eVid_enC_e of the habit of a person or

470N.W.2d 322(Ct. App. 1991). of the routine practice of anganization whether corroborated or
Whereevidence of a sexual assault was the only evidehes element of the notand regardless of the presence of eyewitnesses, is relevant to

chargedkidnapping dfense, withholding the evidence on the basis of unfair prej At ;

dice unfairly precluded the state from obtaining a conviction for thegeldaffense. “prove;hat the ,condUCt df!e pe_rson or gan,lzatlon qn a partl(,:Ular

Statev. Grande169 Ws. 2d 422485 N.W2d 282(Ct. App. 1992). occasionwas in conformity with the habit or routine practice.
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(2) MeTHoD OF PROOF. Habit or routine practice may be regardlesof whether such person is a party to an action or pro
proved by testimony in the form of an opinion or by specificeedingwhose resolution is attempted through mediation.
instancesf conduct sufcient in number to warrant a finding that  (3) InabmissiBILITY. (2) Except as provided undeib.(4), no
the habit existed or that the practice was routine. oral or written communication relating to a dispute in mediation

History: Sup. Ct. OrdeiS9 Ws. 2d R1, R83 (1973),975 c. 184 madeor presented in mediation by the mediator or a party is

Although a specific instance of conduct occurs oohce, the evidence may be facihla : f .
admissibleunder sub. (2). French Sorano74 Wis. 2d 460247 N.W2d 182 admissiblein evidence or subject to discovery or compulgmoy

Useof specific instances evidence is discussed. Stieans187 Ws. 2d 66522 CESSIN any judicial or administrative proceeding. Any commu
N.W.2d 554 (Ct. App. 1994). nicationthat is not admissible in evidence or not subject to discov

Habit evidence must be distinguished from character evidence. Character-is a or compulsor rocessnder this paraaraph is not a public
eralized description afpersors disposition, or of the disposition in respect to a genm p yPp P grap p

eraltrait. Habit is more specific denoting aseegular response to a repeated s,ituarecc”'dlmder subchil of ch. 19

tion. However habit need not be “semi-automatic” or *virtually unconscious”.  (b) Except as provided under s(#), no mediatomay be sub
Steinbergv: Arcilla, 194 Ws. 2d 759535 N.W2d 444(Ct. App. 1995). poenaecbr otherwise compelled tisclose any oral or written
communicationrelating to a disputér mediation made or pre
sentedn mediation by the mediator or a paotyto render an opin

madethe event less likely to ocGuevidence of the subsequenfon about the parties, the dispute whose resolution is attempted by

measuress not admissible tprove negligence or culpable con Mediationor any other aspect of the mediation. _

duct in connection with the event. This section does not require(4) EXCEPTIONS. (&) Subsectio(8) does not apply to any wit

the exclusion of evidence of subsequemtasures whenfefed ~tenagreement, stipulation or settiement made between 2 or more
for another purpose, such as proving ownership, control, or fedrtiesduring or pursuant to mediation.

bility of precautionary measures, if controvertedngreachment (b) Subsectiori3) does not apply if the parties stipulate that the
or proving a violation of s101.11 mediatormay investigate the parties under87.11 (14) (c)

History: Sup. Ct. Order59 Ws. 2d R1, R87 (1973). ~ (c) Subsectiorf3) (a)does not prohibit the admission of evi

Evidenceof subsequent remedial measures by the mass producer of a defe! i H ;
productis admissible in @roducts liability case where the underlying policy of thi;ﬂé{hCeotherwIse discovered, although the evidence was presented

sectionnot to discourage correctisgeps is not applicable. ChartGeneral Motors N the course of mediation.

coéBiggn\g‘;fidr::wigili\:‘:‘fgﬁgee\?v;s inadmissible where the defendant did Rot cl (d) A mediator reporting child or unborn child abuse under s.
lenge feasibility of change. KruegerTappan Co104 Ws. 2d 199311 N.W.2d 219 %'981 or reporting nonidentifying information for statistical,

(Ct. App. 1981). researchor educational purposes does not violate this section.

Evidenceof post-event remediaheasures may be introduced under both negli i imhiati i
genceand strict liability theories. D. L. ¥uebnerl10 Wis. 2d 581329 N.W2d 890 (e) In a.n action or proceedutgstl_nc_t from the dISpUte Whos?
{1983). settlements attempted througmediation, the court may admit
evidenceotherwise barred by this sectiomiécessary to prevent
904.08 Compromise and offers to compromise.  Evi- a manifestinjustice of suiicient magnitude to outweigh the
dence of furnishing or ofering or promising to furnishpr importanceof protecting the principle of confidentiality in medi
acceptingor offering or promisingo accept, a valuable consider ation proceedings generally
ation in compromising orattempting to compromise a claim HliSGt‘cler: Sup. Ct. Order N®3-03 179 Ws. 2d xv (1993)1995 a. 2271997 a.
whichwas dlS_.pu_th asto e.lther.v.a“dlty or am(_)unt, I.S not adfmsg?i]udi(’:ial Council Note, 1993:This section creates a rule of inadmissibifity
ble. to prove liability for or invalidity of the claim or Its amount.communicationpresented in mediation. This rule can be walvgstipulation of
Evidenceof conduct orstatements made in compromise negotthepartlﬁs donly in r]tarrOW_CIrcumStﬁmcesd[_see sub. gl) (b)] beﬂaﬁf]ms'blthnig _
: H H H H H H : ipaingcalled as a witness iImpairs the me: iaticthe performance o e neutral racl
atIOI’ISI.S likewise not gdmlss[ble. This section does not requ'ﬁétion role. The purpose of the rule is to encourage the parties to explore facilitated
eXC|USIC_JnWh¢n the EVI_dE‘I_'\Ce ISfoe_d for anOther_ purpose, SUChsettIenjerjt)f disputes without fear thttteir claims or defenses will be compromised
as proving bias or prejudice of a witness, negativing a contentibmediation fails and the dispute is later litigated.
of undue delayproving accord and satisfaction, novation o . - .
releasepr proving an dbrt to compromise or obstruct a criminalg)o""09 Payment of medical and similar expenses.  Evi-
investigationor prosecution denceof furnishing or dfering or promising tgay medical, hes
History: Sup. Ct. Ordei59 Ws. 2d R1, R90 (19731987 a. 355Sup. Ct. Order  Pital, or similar expenses occasioned by an injury is not admissible
No.93-03 179 Wis. 2d xv (1993)1993 a. 490 to prove liability for the injury
While this section does not exclude evidence of compromise settlements to provelistory: Sup. Ct. Order59 Wis. 2d R1, R93 (1973).
biasor prejudice of witnesses, it does exclude evidendeiails such as the amount

of the settlement. JohnsonHeintz,73 Wis. 2d 286243 N.W2d 815

Jeme , X 994.10 Offer to plead guilty; no contest; withdrawn
The plaintiff’s letter suggesting a compromise between codefendants was n0| . . . .
admissibleto prove liability of a defendant. Production Credit Ass®asner78 ~ Plea of guilty . Evidence of a plea of guiltjater withdrawn, or
Wis. 2d 543 255 N.W2d 79 aplea of no contest, or of arfexf to the court or prosecuting attor

Wherea letter froma bank to the defendant was an unconditional demand for P3seyto plead guilty or no contest to the crime dfear or any other
sessionof collateral and payment under a lease and was prepared without prj P : X . A - i
negotiationscompromise or agreement, the letter was not barred by this sectiég.imel or in civil forfeiture actions, is not admissible in any civil

HeritageBank v Packerland Packing C82 Ws. 2d 225262 N.w2d 109 or criminal proceeding against the perseino made the plea or
o ) o offer or one liable for the persantonduct. Evidence of state

904.085 Communications in mediation. (1) PURPOSE. mentsmadein court or to the prosecuting attorney in connection

The purpose of this section is to encourage the candor and co@fth any of the foregoing pleas orfeffs is not admissible.

eration of disputing partiesto the end that disputes may be History: Sup. Ct. Order59 Ws. 2d R1, R94 (1973)991 a. 32

904.07 Subsequent remedial measures. When, after an
event,measures are taken which, if taken previqustuld have

quickly, fairly and voluntarily settled. _Vl\lhefrein agc?sec? enterertjj inﬁplﬂa r{:u_yreemen(tj ?nd subﬁgquently t$stifi|ed at éhe
; - trials of other defendants, and where the accused later withdrew a guilty plea and was
(2) DeFINITIONS. In this section: tried, prior trial testimony was properly admitted for impeachment purposes. State

(a) “Mediation” means mediation underd8.50 (3) concilia V- g;’isthv123tWS-d2ddl54366 N-\/I\t/2|fﬁ 14h6(C§- App. 1.985;)- sible |
; ot atementsnade during a guiltplea hearing are inadmissible for any purpose,
tion under 5111'5.4 medlatlon under €11.11 12!1'.70 (4) (cm) includingimpeachment, at a subsequent trial. Stakéason, 132 Ws. 2d 427393
3. or 111.87 mediation under s115.797 negotiation under S. N.w.2d102(Ct. App. 1986).
289.33(9), mediation under ct6550r s.767.11 or any similar A defendant agreement to sign a written confession, after being told by the dis
statutory contractual or court-referred process facilitating thté'ct attorney that the state woudtand silent regarding sentencing if the defendant

! . . « PO . gavea truthful statement, was not the result of plea negotiations but negotiations for

voluntary resolution of disputes*Mediation” does not include 3 confession, and therefore was not inadmissible under this seBtite.vNichok

binding arbitration or appraisal. son,187 Ws. 2d 687523 N.W2d 573(Ct. App. 1994).

(b) “Mediator” means the neutral facilitator in mediation, it§,igg‘gi:fggovﬂg°§§ Qg;g‘gg'{,_t\‘fvgﬁ gggfcr?_p,&%?_isfgg‘%‘_je to the police. State v

agentsand employees.
(c) “Party” means a participant in mediation, personally or 804.11 Liability insurance. Evidence that person was or
an attorney guardian, guardian ad litem or other representativeasnot insured against liability is not admissible upon the issue
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whetherthe persoracted negligently or otherwise wrongfully  (3) This section does not apply to any statement taken by any
This section does not require the exclusion of evidence of-insofficer having the power to make arrests.

anceagainst liability when déred for another purpose, such as History: Sup. Ct. Orde59 Ws. 2d R1, R99 (1973),991 a. 32

proof of agencyownership, or control, or bias or prejudice ofa Postaccident Statements by Injured Parties. LaFave. DA Sept. 1997.

witness. 904.13 Information concerning crime victims. 1) In
History: Sup. Ct. Order59 Ws. 2d R1, R97 (1973}991 a. 32 this section:

904.12 Statement of injured; admissibility; copies. (@) *Crime” has the meaning described 1930.02 (1m)

(1) In actions for damages caused by personal inusystate (b) “Family member” has the meaning described 95§.02

mentmade or writing signed by the injured person within 72 hou )- o ] ) )

of the time the injury happened or accident occurred, shall be(C) “Victim” has the meaning described irb§0.02 (4)

receivedin evidence unless such evidence wdadchdmissible as  (2) In any action or proceeding under &38 or chs.967 to

a present sense impression, excited utterance or a statemer78f evidence of the address of an alleged crime victim or any

thenexisting mental, emotional or physical condition as describé&mily member ofin alleged crime victim or evidence of the name

in $.908.03 (1) (2) or (3). andaddress of any place of employment of an alleged crime vic
(2) Every person who takes a writtestatement from any {m or any family member of an alleged crivietim is relevant

injured person oiperson sustaining damage with respect to a/gy!Y If it meets the criteria under@4.01 District attorneys shall

accidentor with respect to any injury to person or propeshall, akeappropriate objections if they believe tleaidence of this

atthe time of taking such statement, furnish to the person mak!ﬁ&)rmat'on’ which is being elicitebly any partyis not relevant

suchstatement, a true, correct and complete copy theroy. Hggra_ctlon or proceeding.
h ; ; i y: 1985 a. 1321995 a. 77
persontaking or having possession of any written statement or a
copy of said statement, by any injured person, or by any perse®.15 Communication in farmer assistance pro-
claiming damage to property with respect to any accident or wigltams. (1) Except as provided under siB), nooral or written
respect to any injury to person or propgstyall, at the request of communicationmade in the course of providing oceceiving
the persorwho made such statement or the pesspetsonal rep adviceor counseling undes.93.510r in providing or receiving
resentativefurnish the person who made such statement or thssistancender s93.410r93.52is admissible in evidence or sub
person’spersonatepresentative, a true, honest and complete cojegt to discovery or compulsory process in any judicial or adminis
thereof within 20 days after written demand. \Witten statement trative proceeding.
by any injured person or any person sustaining damage to property2) (a) Subsectiorfl) does not apply to information relating
shallbe admissible in evidence or otherwise used or referred tddnpossible criminal conduct.
anyway or manner whatsoever in any civil action relating to the (b) Subsectioril) does not apply if the person receiving advice
subjectmatterthereof, if it is made to appear that a person havirg counseling undes.93.510r assistance under3s.410r93.52
possessiolf such statement refused, upon the requfebie per  consentgo admission or discovery of the communication.
sonwho made the statement or {hersons personal representa  (¢) A court may admit evidence otherwise barred by this sec
tives, to furnish sucttrue, correct and complete copy thereof agon if necessary to prevent a manifest injustice.
hereinrequired. History: 1997 a. 264
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