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CHAPTER 901
EVIDENCE — GENERAL PROVISIONS

901.01 Scope. 901.05 Admissibility of certain test results.

901.02 Purposeand construction. 901.055 Admissibility of results of dust testing for the presence of lead.
901.03 Rulings on evidence. 901.06 Limited admissibility

901.04 Preliminary questions. 901.07 Remainder of or related writings or recorded statements.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed  the determination the judge is bound by the rules of evidence only

eral Advisory Committee are printed with chs. 901 to 91 in 59 Wis. 2d. The B i i i
court did not adopt the comments but ordeed them printed with the rules for with respect to privileges and as provided i8GL.05

information purposes. (2) RELEVANCY CONDITIONEDON FACT. When the relevancy of

o evidencedepends upon the fulfillment af condition of fact, the
901.01 Scope. Chapter®01to911govern proceedings in the judge shall admit it upon, or subject to, the introductioree
courtsof the state of igconsin except as providéuss.911.01  dencesuficient to support a finding dhe fulfillment of the con
and972.11 dition.

History: Sup. Ct. Order59 Wis. 2d R1, R9 (1973). ;
Evidence: A collection of rules not in the statutes. Marion, WBB 19i§5. (3) HEAR!NG OUT OF THE PRESENCEDF A JURY. Hea”ngs 0.“ ar?y
of the following shall be conducted out of the presaridke jury:

901.02 Purpose and construction. Chapters901 to 911 (a) Admissibility of confessions.
shallbe construed to secure fairness in administration, elimination(b) In actions under £40.22 admissibility ofevidence of the
of unjustifiable expense and delayd promotion of growth and patient'sor clients personal or medical history

development of the law of evidence to the end that the truth may(c) In actions under ©40.225 948.02 948.0250r 948.095

beascertained and proceedings justly determined. admissibility of the prior sexual conduct or reputation of a eom
History: Sup. Ct. Order59 Wis. 2d R1, R9 (1973)%981 c. 390 plaining witness.

901.03 Rulings on evidence. (1) EFFECT OF ERRONEOUS (cm) Admissibility of evidence specified in$72.11 (2) (d)

RULING. Error may not be predicated upon a ruling which admits (d) Any preliminary matter if the interests of justice so
or excludes evidence unless a substantial right of the party'§§uires.
affected;and (4) TesTIMONY BY ACCUSED. The accused does not, by testify

(a) Objection. In case the ruling is one admitting evidence, &9 upon a preliminary mattesubject himself or herself to cross-
timely objection or motiorto strike appears of record, stating th€xaminationas to other issues in the case.
specificground of objection, if the specific ground was not appar (5) WEIGHT AND CREDIBILITY. This section does not limit the
entfrom the context; or right of a party to introduce before the jury evidence relevant to

(b) Offer of proof. In case the ruling isne excluding evidence, Weightor credibility _ _
the substance of the evidenags made known to the judge by, HiSom: Sup. Gl OrerEs T, 2 R R e o aog 2T 1985a.
offer or was apparent from the context within which queStionS\NhiIe witr.lesse.s n%ay be q.uestioned rega.rding tHeir ment.al or physical condition
wereasked. whensuch matters have bearing on their credibitydence that a witness was sub
(2) Recoro oF oFFEr AN RLING. The judgemay add any JeLS PRIEPE/ e netharant Geregning e esimony 1 ¢ absenceof showing
otheror further statement which shows the charastehe evi N.w.2d523

dencethe form in which it was &éred, theobjection made, and A voluntary confession is not rendered inadmissible although the arrest was made

theruling thereon. The judge may direct the making of derof 3;?;‘32“1%55?1‘2“&,%252"1%“"”” fmits of the arestined. State vEwald.63
in question and answer form. A stipulation to the admissibility of a polygraph examis@pinion made before
i i hetest does not foreclose a challenge of the manner of testinbeasdficiency of
d (?)dTE?EING ?F;?R: I? ]Ua/ cases, [;rocsedlgtg]_sr]sgﬁl! bel;lzorft{ﬂtasupporting the opinion. StateMendozaB80 Ws. 2d 122258 N.W2d 260
ucted,to the e:X ent practcanle, 59 as 1o prevent inadmissible € A courts refusal tgpermit a defendargt’experts to impeach a polygraph examiner
dencefrom being suggested the jury by any means, such astanadmissibility hearing was reversible errddcLemore vState87 Ws. 2d 739
making statements or &drs of proof or asking questions in the275N.W.2d 692(1979). o i
hearingof the jury A psychiatric witness whose qualifications as expert were conceded had ro scien
. i i . _tific knowledge owhich to base an opinion as to the accustedk of specific intent
(4) PLaiN ERROR. Nothing inthis rule precludes taking noticetokill. There was no basis for a finding under subs. (1) or (2) to admit the testimony
of plain errors décling substantial rights although they were ndtASL JRn L Jo e ation clause rights o o heataayatial motion
brglutghttosthec?ttoegt:g;]v\?f tzr:JeRJ:LU(Ij?ge(i973)t991 2 hearing. The trial court could rely on hearsay in making its decision. Sterambs,
istory: Sup. Ct. Orde S. ) a. 157 Wis. 2d 700460 N.w2d 811 (Ct. App. 1990).
An offer of proof must be made as a necessary condition precedent to review ®ub.(1) permits an out-of-court declaratiby a partys alleged co-conspirator
any alleged error in the exclusion of evidence, because without sucfeathefe  to be considered by the trial court in determining whether tveea conspiracy
is no way to determine whether the exclusion was prejudicial. Stiteffett, 46  Statev. Whitaker 167 Ws. 2d 247481 N.W2d 649(Ct. App. 1992).

Wis. 2d 164 174 N.W2d 263 Beforea demonstrative videotape may be admitted there mastdumdation that
Theplain error rule is discussed.iryil v. State84 Wis. 2d 166267 N.W2d 852 it is a fair and accurate reproduction of what was seen and was produced under condi
(1978). tionsreasonably similar to conditions of the actual event. Bwignthe foundation

In order for an error to biglain error” it must be so fundamental that a new trialestablishedheevidence may be excluded on a finding that its probative value-is out
mustbegranted so as not to deny a basic constitutional right. Steteson,183  weighedby its prejudicial dect. State vPeterson222 Ws. 2d 449588 N.W2d 84
Wis. 2d 297515 N.W2d 314(Ct. App. 1994). (Ct.App. 1998). o . )

Not all constitutional errors are plain erroi3ome may be harmless errors. The In making preliminary factual determinations, courts may exathieeery ewi
statehas the burden of showing that an error is harmless beyond a reasonable dg@pge.including hearsay statements, sought to be admitted. Bourjdilpited
Statev. Diehl,205 Ws. 2d 1 555 N.W2d 174(Ct. App. 1996). States483 US 171 (1987).

901.04 Preliminary questions. (1) QuesTionsorabmissi- 901.05 Admissibility of certain test results. (1) In this
BILITY GENERALLY. Preliminary questions concerning the qualifisection,“HIV" means any strain of human immunodeficiency
cation of a person to be a witness, the existencepnfidege,or  Virus, which causes acquired immunodeficiency syndrome.
the admissibility of evidence shall be determined by the judge, (2) Exceptasprovided in sub(3), the results of a test or tests
subjectto sub.(2) and ss971.31(11) and972.11 (2). In making for the presence of H\antigen or nonantigenic products of HIV
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or an antibody tdHIV are not admissible during the course of @epartmenbf health and family services.
civil or criminal action or proceeding an administrative pro ~ NOTE: This section is ceated eff. 9-1-01 by.999 Wis. Act 113.
ceedingas evidence of persorns character or a trait of his or her History: 1999a. 13

characteffor the purpose of proving that he or she acted in confejg1 g Limited admissibility. When evidence which is

| admissibleas to one party or for one purpose but not admissible

mity with that character on particular occasion unless the -evi
denceis admissibleinder $904.04 (1)or 904.05 (2)and unless st another party or for anothparpose is admitted, the judge,
uponrequest, shall restrithe evidence to its proper scope and

the following procedures are used:
(@) The court may determine the admissibility of evidend@structthe jury accordingly
underthis section only upon a pretrial motion. History: Sup. Ct. Orde59 Ws. 2d R1, R21 (1973).
(b) Evidence which is admissible under this section must aamissiiiy o purpese o stabiehing dently prevals ver necimisiiy for
determinedby the court upon pretrial motion to be material to a
factat issue in the case and offguént probative value tout  901.07 Remainder of or related writings or recorded
weigh its inflammatory and prejudicial nature befdrenay be statements. When a writing or recorded statement or part
introducedat trial. thereofis introducedby a partyan adverse party may require the
(3) Theresults of a test or tests undel988.296 (4)or (5) or  partyat that time to intro.duce any gther part or any other.writing
968.38(4) or (5) and the fact that a person has been orderedto s@hrecorded statememthich ought in fairness to be considered
mit to such a test or tests unde®38.296 (4)or (5) or968.38 (4) contemporaneouslyith it.

or (5) are not admissible during the course of a civil or criminalHistory: Sup. Ct. OrderS9 Ws. 2d R1, R22 (1973§991a.32
Therule of completeness requires a statemantuding otherwise inadmissible

aCt!On or proceeding or an administrative proceeding. evidencepe admitted in its entirety when necessary to explain an admissible portion
History: 1987 a. 701989 a. 205s.34, 36, 1991 a. 2691993 a. 321995 a. 77  of a statement. The rule is not restricted to writings or recorded statements.. State v
1999a. 188 Sharp,180 Wis. 2d 640511 N.W.2d 316(Ct. App. 1993).

A party’s use of amut—of-court statement to show an inconsistency does net auto
fecihili : matically give the opposing party the right to introduce the whole statement. Under
901.055 AdmISS|b||Ity of results of dust testing for the therule of completeness, tleeurt has discretion to admit only those statements nec
presence of lead. The results of a test for the presence of lea@sanyto provide context and prevedistortion. State.\Eugenio219 Ws. 2d 391
in dust are not admissible during the course of a civil or crimin%fl%z\,‘-WZCt{ 642(19|98)£ ten and recorded statements. The rule of ot
; ; . ; ; is section apples to written and recorded statements. The rule of completeness

actionor proceeding or an admlnIStrat_lme_eedlng unless the for oral statements is encompassed within s. 90&tate vEugenio219 Ws. 2d
test was conducted by a person certifiedtifids purpose by the 391,579 N.w2d 642(1998).
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